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SoundExchange,Inc. ("SoundExchange")respectfullyrequeststhattheCopyright

RoyaltyBoardJudges("Judges") strike the "reply" briefs filed by theNationalAssociationof

Broadcasters("NAB") andSiriusXM RadioInc. ("Sirius") in supportof iHeartMedia'sMotion

to CompelSoundExchangeto ProduceDocumentsin Responseto DiscoveryRequests("iHeart's

Motion"). NAB andSiriuswerenot partiesto iHeart'sMotion, andSoundExchange's

oppositionto iHeart'sMotion did not addressanyofNAB's andSirius'sbrandnewarguments

andrequestedrelief for thesimplereasonthatNAB andSiriusnevermadetheseargumentsor

requestedthis relief in amotion,astherulesrequire. These"reply" briefsarea classicsandbag

to which SoundExchangehashadno opportunityto respond.If NAB andSiriuswantto file

motionsto compelraisingnewargumentsandseekingdifferent formsof relief, theycando so in

accordancewith thegoverningregulations.SoundExchangerespectfullyrequeststhattheJudges

strike them.



BACKGROUND

NAB, Sirius,PandoraMedia, Inc. ("Pandora"), and iHeartMediaInc. ("iHeart")

(collectively,the "Services") havecoordinatedtheirefforts throughouttheproceeding,including

discovery. TheServicesservedjoint requestsfor productionofdocuments.SeeDeclarationof

RoseLedaEhler ("Ehler Decl.") Ex A at 1. NAB andSirius,alongwith Pandora,joined iHeart's

meet-and-conferletterdatedNovember11, 2014. Id. Ex. 8 at 4. Counselfor NAB, Sirius,

Pandoraand iHeartwereon themeet-and-conferconferencecall onNovember12, 2014. Id. $ 5.

Counselfor the Serviceshaveconsistentlyjoinedoneanother'smeet-and-confercorrespondence

andparticipatedjointly in meet-and-conferdiscussions,including in responseto

SoundExchange'smeet-and-confersdirectedto individual Services.Id. tttt 7-8, Ex. D.

NAI3's "Reply. " iHeart filed its Motion onNovember14, 2014. iHeart'sMotion sought

internalWarnerMusic Groupdocumentsrelatedto its agreementwith iHeart (not relevanthere)

andsurveys,studiesandthe like regardingthepromotionaleffectofstatutorily licensed

webcastingservices.NAB did notjoin in iHeart'sMotion, nor did it file a separatemotionof its

own requestingcomparablerelief. In accordancewith theRules,SoundExchangefiled its

OppositiononNovember21, 2014,respondingexclusivelyto iHeart'sargumentsandrequested

relief.

On November26, 2014,NAB filed its "reply" in supportofamotion it nevermade.

NAB's "reply" raisednewargumentsthat iHeartdid not make,andSoundExchangedid not

address,including (1) thatpromotionalefforts targetingterrestrialnecessarilymustbe

"promotion" for statutorily licensedwebcastingwheneverandwherevertheterrestrial

broadcastermakesinternetsimulcasts;(2) thatcertainstatementsby Mr. HarlestonandMr.

Kookerregardingexpendituresmakeall documentsrelatedto promotionalefforts from the

individual promotiondepartmentsdiscoverable;and(3) thatSoundExchangepurportedlyagreed



to produceanadditionalcategoryofdocumentsthatrelateexclusivelyto terrestrialradio. NAB

is wrongon all of thesecontentions.If andwhenNAB files apropermotionmakingthese

arguments,SoundExchangewill fully respondto all of theseclaims.'AB

furtherrequestsadditionalreliefnot requestedby iHeart including (1) that iHeart's

Motion shouldresolveNAB's separateandspecificdisputeas it relatesto anadditionalcategory

of documents—promotionalplansrelatedexclusivelyto terrestrialradio; and(2) thattheJudges

shouldgo beyondthereliefrequestedby iHeartand"compelSoundExchangeto produce

documents...that (i) discussrecordlabelstrategyin promotingrecordingsto radio

broadcasters;(ii) reportto labelor companymanagementaboutthejustification for or effectof

suchpromotion;or (iii) analyzethe effectsof suchpromotion." NAB Replyat 3, 11, 12.

Sirius's "Reply." TheweekaAer iHeart filed its Motion, SiriusandPandorafiled a

separateMotion, noting thattheyjoined in iHeart'sMotion. SiriusandPandoraaddedto their

"joinder" 12 additionaldocumentrequestsrelatedto webcasting'ssubstitutionaleffect—an issue

not raisedby iHeart'sMotion, which focusedonpromotion. SeeSiriusXM RadioInc. and

PandoraMedia, Inc.'sMotion to CompelSoundExchangeto ProvideAll DocumentsResponsive

to Requestsfor ProductionRelatedto Substitutionat 1-2. SoundExchangerespondedto Sirius

andPandora'sargumentsin its Oppositionfiled onNovember25, 2014andexpectedthatSirius

andPandorawould file a reply brief in supportof its motionon or beforethe duedate—

December2, 2014. Siriusnonethelesssubmitteda reply to iHeart'sMotion raisinganew issue

not evenraisedin thediscoveryrequests—promotionto satelliteradio (referencedin thereply as

I To takejustoneexample,NAB is flatly wrong thatSoundExchangeagreedto produce
documentsrelatingexclusivelyto terrestrialradio. SoundExchangeplainly statedthat
"Documentsrelatedonly to terrestrialradioarenot directly relatedto SoundExchange'swritten
directstatement"andthatSoundExchange"will not look separatelyfor" suchdocuments.Ehler
Decl. Ex. C at 2.



a "statutorily-licenseddigital musicservice[]")asopposedto webcasters.SiriusReplyat 3.

Siriusmakesno effort to explainwhy promotionaleffortstargetingsatelliteairplayalsotarget

playson Sirius'swebcastingservice. Sirius furtherrequestedreliefnot requestedby iHeart-

"all documentsregardingthepromotionaleffectofwebcastingservices,including those

documentsfoundwithin thepromotiondepartmentsof thesubsidiaryrecordlabels"anda

timeframeof only threedaysfrom theJudges'rder.Id. at 4 (emphasisadded).

ARGUMENT

I. NAB AND SIRIUSRAISENKW ISSUESFORTHK FIRSTTIME IN RKPI Y
BRIEFS,DENYING SOUXDKXC~GK THE OPPORTUNITYTO RESPOND

Principlesof fundamentalfairness,dueprocess,andduerespectfor procedureall support

the rejectionof argumentsthatamovingpartymakesfor the first time in reply. "As ageneral

matter,it is improperfor apartyto raisenewargumentsin a replybriefbecauseit deprivesthe

opposingpartyofanopportunityto respondto them,andcourtsmaydisregardanysuch

arguments."Loumietv. UnitedStates,No. CV 12-1130(CKK), 2014WL 4100111,at *5

(D.D.C. Aug. 21, 2014) (citing PerformanceContracting,Inc. v. RapidResponseConst.,Inc.,

267F.R.D.422,425 (D.D.C. 2010)). Suchargumentsare"untimely" andshouldnotbe

entertained.Id; seealsoPaynev. Dist. ofColumbia,4 F. Supp.3d 80, 88 (D.D.C. 2013)

("Argumentsraisedfor the first time in reply briefsarenot considered.")(citing Am. 8'ildlands

v. J:empthorne,530F.3d991, 1001 (D.C. Cir. 2008));RollinsEnvtl. Servs. (NJ) Inc. v. EPA, 937

F.2d649, 652 n.2 (D.C. Cir.1991)).

Therepliesfiled by NAB andSirius furthersubverttheseprinciplesbecauseneitherof

thesepartiesfiled amotionmakingtheseargumentin supportof the issuesthattheynow seekto

addressin the first instance—the repliesarethe first time thesepartieshaveunveiledthese

arguments.Allowing partiesthatdid not file theoriginal motionto comein with post-opposition



repliessmacksofunfairnessandcreatesa raft ofproblemsfor theorderlyconductof this

proceeding.Thepracticediscouragesparties&om resolvingdiscoverydisputesand impairstheir

ability to do so sinceit is unclearwhatparticipantsmustagreeto resolveamotion. It also

createsambiguityaroundwhat issuesthepartiesarerequestingtheJudgesdecideand invites

furtherdisputesaboutthe scopeofanyordersissuedby theJudges. It encouragesprocedural

gamesmanship,wherebya groupofparticipantson onesidecanparticipatecollectively in

discoveryrequestsandmeet-and-confers,wait for oneof their numberto file amotionandseeit

opposed,andthenjump in post-oppositionwith "replies"thatmakenewargumentsandseekto

broadentherequestedrelief. And, of course,thepracticeprejudicestheopposingparty'sability

to respondto argumentsthatareraisedin moving targetfashion.

TheJudgesshouldstrike thereplies.

A. NAB's ReplyImproperlyRaisesNew ArgumentsandExpandstheRequest
for Relief

As discussedabove,NAB's "reply" raisesat leastthreenewargumentsnot raisedby

iHeart'sMotion, andrequestsseveralformsof additionalrelief. NAB doesnot explainwhy it

shouldbepermittedanexceptionto theRulesrequiringthatnewargumentsandrequestsseeking

different formsof reliefbemadethrougha separatemotion to compelexceptto suggestthat it is

entitledto file its improperreply to "addressan argumentraisedby SoundExchangein its

November21, 2014Oppositionto theMotion" becausethat"argumentdirectly affectsNAB's

interestin this case,which focuseson its members'nternetsimulcasts."NAB Replyat 1. This

For instance,Sirius seeksa deadlinemuchmoreonerousthanthatsoughtby iHeart. Sirius
seeksa deadlineof "threebusinessdaysof theJudges'rder,"SiriusReplyat 4, ascomparedto
anorderingrequiringproductionsofdocuments"promptly, with documentsfrom Mr. Walk's
files producedby December10," iHeartReplyat 11. Not evenSirius andPandora'sMotion
includedsuchanoneroustimeframe. SeeSirius andPandora'sMotion at 11.



is not thestandard,andif it were,everyoppositionwould triggeraright for everyServiceto file

areply.

Furthermore,NAB hadnoticeofSoundExchange'spositionthatdocumentsrelatedto

terrestrialradioarenot "directly related"to its written directtestimonyasoftheexactsamedate

asiHeart. SoundExchangeclearlystated: "Documentsrelatedonly to terrestrialradioarenot

directlyrelatedto SoundExchange'swritten directstatement"andthatSoundExchange"will not

look separatelyfor" suchdocuments.EhlerDecl.Ex. C at 2. Thevery emailthatNAB attaches

to its motionexplainsthatSoundExchangeis reiteratingapositionpreviouslymade: "As we

havesaidpreviously,andwill reiteratein our filed opposition,documentsrelatingexclusivelyto

promotionthroughterrestrialradioarenot 'directlyrelated'oSoundExchange'swritten direct

statement."ReplyEx. B at 1 (emphasisadded).

NAB couldhavefiled its ownmotionto compelat thesametime iHeartdid. It could

havefiled a separatemotiona few dayslaterraisingtheseargumentsandrequestsfor reliefas

SiriusandPandoradid. NAB could file aprocedurallypropermotiononNovember26, 2014or

evennow. NAB cannot,however,hijack theprocesswith a "reply" to which SoundExchange

hasno right to respond.

If giventheopportunityto respond,SoundExchangewouldmakeclearthatNAB's positionin
discoveryis entirely inconsistentwith theburdenit now seeksto enforce. Not only hasit
producedameager319documentsin responseto 34 documentrequests,it hastakentheposition
that it is notunderanobligationto searchits witnesses'ompaniesfor responsivedocuments
becausesuchdocumentsarenot in its possession,custody,andcontrol. EhlerDecl.$ 9; seealso
Ex. E at 5 ("Exceptasmayotherwisebespecified,NAB will searchfor andproduceresponsive
documentslocatedonly within thepossession,custody,andcontrolofNAB &om NAB
employeeswho arereasonablylikely to haveresponsivedocumentsthataredirectly relatedto
NAB's writtendirectstatement.").Ratherthanfile amotionto compel,to which
SoundExchangecouldpresentthis argumentin response,NAB hasdecidedto cloak its new
argumentsandnewrequestsfor reliefasa "reply"—theyarenot.



B. Sirius'sReplyImproperlyRaisesXew ArgumentsandExpandstheRequest
for Relief

Sirius'sreply is similarly improperbecauseit, for the first time, arguesthatpromotionto

satelliteradioservicesshouldbe includedin theJudges'onsiderationof iHeart'sMotion.

Siriusdoesnotevenattemptto tie thepromotionit references,which is targetedasSirius's

satelliteradio service,to its internetwebcasting.Only four of the 145 documentrequestsserved

on SoundExchange—andnoneof thosereferencedin iHeart'sMotion—mentionsatelliteradio.

Furthermore,the Services'efinitionof "Digital Service"doesnot includesatelliteradio. See

EhlerDecl. Ex. A at 1-2. Moreover,iHeart'sMotion nevermentionssatelliteradioor promotion

to satelliteradio. Yet, Siriusnow seeksadditionaldocumentsrelatedto promotionalefforts

directedat satelliteradio. Supportingits "reply," Siriusattachesover20 pagesof emailsthat (a)

wereneverproducedto SoundExchange;(b) demonstratethatSiriushasexactlythe information

it seeksto burdenSoundExchangeto collect; and(c) raisenew issuesofferedfor the first time in

reply.

Sirius furtherseeksto broadenthe reliefsoughtby iHeart. Sirius seeks"all documents

regardingthepromotionaleffectofwebcastingservices."SiriusReplyat 4 (emphasisadded).

Not only wasanalmostidenticalrequestrejectedby theJudgesin pastproceedings,but iHeart

haslimited its own requestfor documentsin its reply. iHeartReplyat 10. Sirius,however,

4 OrderGrantingin PartandDenyingin ParttheMotion ofDigital MediaAssociationand itsMemberCompanies,NPR,Corporationfor PublicBroadcasting-QualifiedPublicRadioStationsandtheRadioBroadcastersto Compel SoundExchangeto ProduceDiscoveryRelatingto thePromotionalValueofAirplay at 4, Dkt No. 2005-1CRB DTRA (Mar. 28, 2006)(SDARS I)(denyinga requestfor "all documentsconcerningthepossibilitythatradioairplay, radio
simulcasting,or non-interactiveinternet-onlywebcastingsubstitutesfor recordsales"as"too
broadandnonspecific.").



requestsdifferentalternativerelief, seeking"all suchstudies,analyses,surveys,presentations,or

memorandadiscussinganypromotionaleffectofwebcastingservices." SiriusReplyat 4.

Sirius doeslittle to justify its improperreply beyondnoting thatwhen it filed its own

Motion, it joined in iHeart'sandciting its "extensiveexperience"asthereasonit may raisenew

argumentsrelatedto a typeof service—satelliteradio—not at issuein this proceedingandnot

mentionedanywherein iHeart'sMotion. SiriusReplyat 1. Neitheris appropriatejustification

for makingnewargumentsandrequestingdifferent formsof relief in a replybriefto which

SoundExchangehasno right to respond.

II. CONCLUSION

For theaforementionedreasons,SoundExchangerespectfullyrequeststhattheJudges

strikeNAB's reply andSirius'sreply.

Sirius'sown reply doesnot evenattemptto arguethatpromotionalefforts targetingairplayon
satellitetargetwebcastingplaysaswell. Rather,it attemptsto conflateits satellitebusinesswith
its webcastingbusinessby referringto themjointly as"statutorily-licenseddigital services."
SiriusReplyat 2-3. iHeart'sMotion, in contrast,is directedat "documentsregardingthe
promotionaleffectofwebcastingservices." iHeartMotion at 1.



Dated: December2, 2014 Respectfullysubmitted,

GlennD. Pomerantz(CA Bar 112N3)
Kelly M. Klaus (CA Bar 161091)
AnjanChoudhury(DC Bar497271)
MUNGER,TOLLES 4, OLSONLLP
355 S. GrandAvenue,35thFloor
LosAngeles,CA 90071-1560
Telephone:(213) 683-9100
Facsimile: (213)687-3702
Glenn.Pomerantz mto.corn
Kelly.Klausimto.corn
Anjau.Choudhury mto.corn

Counselfor SoundExchange,inc.
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DECLARATION OFROSELKDA KHLKR

I, RoseLedaEhler,declareas follows:

1. I am an attorneywith Munger„Tollesk OlsonLLP andam counselfor

SoundExchange,Inc. ("SoundExchange")in DocketNo. 14-CRB-0001-WR(2016-2020).

2. I respectfullysubmitthis Declarationin supportof SoundExchange'sMotion to

Strike ImproperReplyBriefs of theNationalAssociationofBroadcastersandSiriusXM (the

Motion ).

3. This Declarationis madebaseduponmy personalknowledge.

4. On October13, 2014,theLicensees'ointlyservedtheirFrist SetofRequests

for ProductionofDocumentsto SoundExchangeandGeoMusic Group. AttachedasExhibit

A to this Declarationis an excerptfrom this first setof requests.

5. OnNovember12, 2014,counselfor SoundExchangemetandconferredwith

counselfor iHeartMedia,Inc. ("iHeart"), PandoraMedia, Inc. ("Pandora"), theNational

Associationof Broadcasters("NAB"), andSiriusXM RadioInc. (" Sirius") regardingthe



issuesraisedin iHeart'sletterdatedNovember11, 2014. iHeart'sletter is attachedasExhibit

B to thisDeclaration.

6. SoundExchangerespondedto iHeart'scorrespondenceandthemeet-and-confer

discussionby letteronNovember13, 2014,attachedasExhibit C to thisDeclaration.This

letterexplainsdocumentsrelatedto terrestrialradioarenotdirectly relatedto

SoundExchange'swritten directstatementandthatSoundExchangewould not separately

searchfor them.

7. I haveparticipatedin multiplemeet-and-conferdiscussionsjointly with all of

theServices,includingoneonNovember18, 2014,thatSoundBxchangescheduledto discuss

iHeart'sproductionofdocumentswhichwasjoinedby counselfor theotherServices.

8. I havereceivednumerousmeet-and-conferlettersandemailssentby one

Serviceonbehalfofseveral. I haveattachedanexampleoftheseemailsasExhibit D to this

Declaration.

9. In oneparticularmeet-and-conferdiscussiononNovember17, 2014,counsel

for NAB statedthatthedocumentsofNAB'switnesses'ompanieswere"not in the

possession,custody,andcontrol" ofNAB, that it "doesn'tcontrolmembers'ocuments,"and

thatit "cannotcompelthemin theway thatPandoraor iHeart" could. This positionis also

reflectedin NAB's responsesto SoundExchange'sFirstRequestsfor Productionof

Documents,servedonNovember7, 2014. An excerptfrom theseresponsesis attachedto this

DeclarationasExhibit E.

10. Counselfor NAB calledmeonNovember18, 2014,to clarify

SoundBxchange'spositionwith respectto documentsrelatingto terrestrialradio. I informed

counselfor NAB thatSoundExchangewouldnotsearchseparatelyfor documentsrelated



exclusively:to terrestrialradiobecausesuchdocumentswe,renotgiiectly i elatedto its written

directtestimony,but it wouldnot redactinformationrelatedto terrestrialradio if the.document

wasotherwisediscoverable..

Pursuantto 28 U.S.C. $ 1746and37 C.P:.R.g 350.;4(e)(1),.I'hereby.declareunder,the

penaltyofperjuryunderthe laws:oftheUrged:Statesthat,to thebestofrny knowledge,

infortnationandbelief, the foregoingis trueandcorrect

Dated: December2, 2014 g ~QL
oseLedaBhler,

MUNGBR,.TGLLBS 8c QLSONLLP
560MissionStreet,27 Floor
San.Francisco,:CA 941'05-2907
Telephone: (41:5) 512-4000
Facsimile: (4.'l,5) 51'2-4077

'eiL '::-

Counselfor: SoundE~qIiange,pic.

3









PUBLIC VERSION

Beforethe
UNITED STATESCOPYRIGHTROYALTY JUDGES

THE LIBRARY OF CONGRESS
Washington,D.C.

In re

DETERMINATION OFROYALTY
RATESAND TERMSFOR
EPHEMERALRECORDINGAND
DIGITAL PERFORMANCEOF
SOUNDRECORDINGS(O'EB IV)

)
)
)
) DocketNo. 14-CRB-0001-WR(2016-2020)
)
)
)
)
)

FIRSTSKT OFRK UKSTSFORPRODUCTIONOFDOCUMENTSTO
SOUNDEXCHANGK INC. AND GEOMUSIC GROUPFROMLICENSEE

PARTICIPANTS

Pursuantto Chapter8 of theCopyrightAct, 17 U.S.C.$ 801 et seq.,37 C.F.R. $ 351.5,

theCopyrightRoyaltyJudges'chedulingOrderdatedAugust29, 2014,andtheParties'greement
concerningthediscoveryscheduleassubmittedto theJudgeson July 29, 2014(the

"DiscoverySchedule"), you arerequiredto respondto the following DocumentRequests

propoundedby the licenseeparticipantsin this proceeding.Pursuantto theDiscoverySchedule,

yourwritten responsesanddocumentsresponsiveto theseRequestsmustbedeliveredto counsel

for PandoraMedia Inc., iHeartMedia, Inc., theNationalAssociationofBroadcasters,SiriusXM

RadioInc., theNationalReligiousBroadcastersNoncommercialMusic LicenseCommittee,

NationalPublicRadio,IntercollegiateBroadcastingSystem,Inc., AccuRadio,andHarvard

RadioBroadcastingCo., Inc. on or beforeNovember7, 2014.

DEFINITIONS

1. "Digital Service"meansanyserviceprovidinguserswith accessto digital audio

transmissionsor digital phonorecorddeliveriesof soundrecordingsand/ormusicvideos,whether

for freeor by subscription,whetherby streamingor download(eitherpermanentor temporary),



whetheroffering a singletypeofmusicserviceor bundlingtogetherdifferentmusicservices

(e.g.,streaminganddownloads),andwhetheravailableon apersonalcomputer, television,

receiver,set-topbox, mobile/cellularphone,othermobiledevice(iPad,smartphone,tablet

computer,laptop,etc.),or anyotherdeviceor platform. Digital Servicesincludebut arenot

limited to servicesoffering digital downloads,cloudservices,providersof ringtones,mastertones

andringbacks,interactivestreamingservices(e.g.,Rhapsody,Napster,Spotify, Mog, Rdio), all

statutory,non-interactive,andcustomizedvarietiesof internetradio/webcasting(e.g.,Pandora,

Slacker,Last.fm,radiostationsimulcasters,iHeartRadio,8Tracks,Turntable.fm),musicvideo

providers(e.g.,YouTube,Vevo), andmobile/cellularproviders(e.g.,Verizon,AT&T). Digital

Servicesshallnot includePSS's(e.g.,Music Choice)or BusinessEstablishmentServices(e.g.,

Muzak, DMX, PlayNetwork).

2. "Document"or "Documents"shallhavethesamemeaningasthe term

"document"in Rule34(a)(1)of theFederalRulesofCivil Procedureandshall includeall such

items, includingelectronically-storedinformation,thatwouldbesubjectto inspectionand

copyingunderthatRule, includingtheoriginal andanynon-identicalcopyof, anywritten,

printed,typed,photographedor recordedmaterials,includingbutnot limited to writings, notes,

memoranda,agreements,contracts,drafts,mark-ups,redlinedmaterials,proposals,offers,

meetingminutes,agendas,reports,calendaror diary entries,drawings,graphs,charts,logs,

photographs,phonerecords,taperecordings,computerdisks,computerprintoutsor tape,email

or anyotherdatacompilationsfrom which informationcanbeobtainedor translated.The term

"Document"alsomeanseverycopyof a documentwheresuchcopy is not an identicalduplicate

of theoriginal, whetherbecauseofdeletions,underlinings,showingofblind copies,initialing,







EXHIBIT B



KELLOGG, HUBER, HANSEN, TODD, EVANS 6 FIGEL, P.L.L.C.
SUMNERSQUARE

I6IS M STREET,N.W.

SUITE 4OO
WASHINGTON, D.C. 20036-3209

(202)326-7900
FACSIMILE:

(202)326-7999

November11,2014

Via ElectronicMail

GlennD. Pomerantz
MungerTolles4 OlsonLLP
355 SouthGrandAve., 35thFloor
LosAngeles,CA 90071

Re: SoundExchange'sDeficienciesin Responsesto DiscoveryRequests
DocketNo. 14-CRB-0001-WR(2016—2020)(8'eb1F)

DearGlenn:

I amwriting regardingSoundExchange'sresponseto thewebcastingservices'irstSetofRequestsfor ProductionofDocumentsandFirstSetof Interrogatories.SoundExchange'sresponseincludedfewerthan6,000documentscomprisingapproximately60,000pages;thisproductionshowscustodialinformationfor only 12 recordlabelemployees.Thewebcastingservices,by comparison,haveproducedmorethan27,000documentscomprising138,140pages,&om morethan65 separatecustodians.Basedonourreviewthusfar, andwithout limiting otherdeficienciesthatwemayraiseasourreviewcontinues,it appearsthatSoundExchange'sdocumentproductionis deficientwith respectto at leastthecategoriessetforth below,andthatmanyofSoundExchange'sobjectionsareimproper. Given thehighly compressedschedule,werequestameetandconferby no laterthanendofdayWednesday,November12, 2014,todiscusstheseconcerns.

PromotionalEffectof8'ebcastingServices.A numberofSoundExchange'sfact andexpertwitnessesclaimedthatwebcastingservicesdo notpromoteothersourcesofmusicrevenues,suchassongandalbumsales,but insteadsubstitutefor suchsales.'asedon thesefactualassertions,amongothers,SoundExchange'switnesseshavearguedthatthenon-
interactivewebcastingservicesat issuein thisproceedingare"converging"with on-demand

'eeKookerat 18-21;Wheelerat 18-19;Rubinfeld$$ 21, 138, 161;Blackburn$$ 89-109.



KELLOGG, HUBER, HANSEN, TODD, EVANS & FIGEL, P.L.LC.

GlennD. Pomerantz
November11, 2014
Page2

services, andthattheagreementsfor suchon-demandservicesarethereforeanappropriate
benchmarkfor thenon-interactiveservicesat issuehere. Thewebcastingservicesaskeda
numberof requestsandinterrogatoriesdirectly relatedto this testimony." Amongotherthings,
theserequestssoughtdocumentsregardingstudiesofpromotionandsubstitution,the financial
andotherresourcesthatthe labelsdevoteto promotion,marketingandpromotionplansfor
top-grossingartists,andotherdocumentarysupportfor thebroadstatementsmadein the
testimonyofSoundExchange'switnesses.

SoundBxchange'sresponseappearsto containvirtually noneof this requested
information. For example,althoughweunderstandthatMonteLipman(UMG), GregThompson
(UMG), CharlieWalk (UMG), JoelKlaiman (ColumbiaRecords/Sony),LeeLeipsner(Columbia
Records/Sony),JoeRiccitelli (RCA Records/Sony),Mike Easterlin(Warner),AndreaGanis
(Atlantic Records/Warner),PeterGray (Warner),andJulieGreenwald(Warner)oversee
promotionfor thevariousrecordlabels,SoundExchangehasproducedzerocustodialdocuments
total for theseindividuals. More generally,justa tiny numberofdocumentsin SoundExchange's
productionappearresponsiveto therequestsinvolving this category. SoundExchange's
objections(at22) statethat it "will conductareasonablesearchfor additionaldocumentswhere
suchdocumentswouldmostlikely be foundat thecorporatelevel ofthethreemajorrecord
companiesandagreesto producethosedocumentsrelatedto thesubstitutionalor promotional
effectofstreamingmusicservicesin theplaceskeptin theordinarycourseofbusinessto the
extentdirectly relatedto SoundExchange'swritten directtestimony." At aminimum,and
withoutprejudiceto otherobjectionswehavewith SoundExchange'spositionthat it will search
for documentsonly at the"corporatelevel," weexpectSoundExchangeto performsearchesof
the individuals listedaboveandtherecordlabels'romotionsdepartmentsfor documents
responsiveto thewebcastingservices'equests.Moreover,we expectthis searchto includethe
promotionaleffectsof terrestrialradio,which is inextricablyintertwinedwith theradio
simulcastingservicesat issuein this proceeding.

RecordLabelCostsandRevenues.SoundExchange'sfact andexpertwitnesshavealso
puttherecordlabels'ostsandrevenuessquarelyat issue. For example,SoundBxchange's
witnesses&om therecordlabelshavearguedthatanyrates&om webcastingmustcompensate
themfor their "largecapital investment,"andhaveprovidedhigh-leveltotalsof these
expenditures. Thesewitnessesalsohaveclaimedthattheirrevenuesaredecliningdueto

SeeKooker 15-18;Rubinfeld$$ 12, 21, 52-74, 140-41,145, 160-61;Blackburn$$ 13, 16,
45-46,96, 97-105.

SeeHarrison$$ 17-21;Rubinfeld$$ 21, 37, 157-75;Lys $$ 25-41.
"SeeDoc. Req.Nos. 14-16,28-29,30, 49, 56-58& Interrog.No. 7.

Kookerat 3-6; seeHarrisonat 6-9; Harlestonat4-14.



KELLOGG, HUBER, HANSEN, TODD, EVANS 6 FIGEL, P.L.LC.

GlennD. Pomerantz
November11, 2014
Page3

variouschangesin the industry. SoundExchange'sexpertshavelikewise emphasizedthe
importanceof compensatingcopyrightownersfor their costsandinvestment,andhaveargued
thatrevenuestreamsarediminishingdueto industrychanges. Thewebcastingservicesaskeda
numberof requestsandinterrogatoriesdirectly relatedto this testimony. Amongotherthings,
theserequestssoughtfinancialstatementsfrom the recordlabelsshowingtheir costsand
revenues,theamountsspenton certaincategoriesof activities,analysesofdigital costsandcost
structure,anddocumentsregardingtrendsaffectingrevenues.

SoundExchange'sresponseprovidessomedataregardingtherecordlabels'evenues,but
appearsto providenothingon their costs. SoundExchange'sobjectionsstate(at 20) that it will
searchfor "non-privilegeddocumentsmaintainedin theordinarycourseofbusinesssufficientto
showthewitnesses'ompanies'nnualoperatingcostsandprojections,if anysuchdocuments
exist, to theextenttheyaredirectly relatedto SoundExchange'swritten directstatement."This
objection-ladenstatementprovideslittle assurancethatrequesteddocumentsrelatedto therecord
labels'ostswill be forthcoming,but it is evenmoretroubling thatthesedocumentswerenot in
SoundExchange'sinitial disclosuresor its initial production,giventhatSoundExchange'sown
witnessesput thesecostsat issue,andSoundExchangehasthereforeknown for sometime these
documentswould needto beproduced.

EvaluationofWarnerliHeartMediaDeal. SoundExchange'sexpertsrely on the
agreementbetweenWarnerand iHeartMedia. ProfessorRubinfeldrelieson this agreementin
his analysis,statingthat it is oneof theagreementsthat is "informative" for purposesof
determiningrates.'onWilcox ofWarnerdescribesthis agreementin detail,andalsodiscusses
Warner'smotivationsfor enteringthis agreement."Thewebcastingservicesaccordinglyasked
for documentsregardingthenegotiationof theWarner-iHeartMediaagreementandWarner's
internalevaluationof the

deal.'ased

on our review, SoundExchange'sproductioncontainsdocumentsthatwere
exchangedbetweenWarnerandiHeartMedia,but appearsto excludedocumentsreflecting
internaldeliberationswithin Warner,includinganyanalysesofWarner'sfinancialexpectations
andotherrationalesfor enteringtheagreement.SoundExchange'sobjectionsstate(at 40) that it

SeeKookerat 6-10;Harrisonat $$ 11-16;Harlestonat $$ 35-38.

"SeeRubinfeld$$ 46, 96, 138; Blackburn$$ 42-45 & n.44.

SeeDoc. Req.Nos. 11-13,29-30,52-54,57, 65, 97, 99, 107 & Interrog.Nos. 6 & 7.

Rubinfeld$$ 22-24,84, 115, 139, 150, 162, 164, 176-87;229-32;Lys at 3 n.l, App. B.

'eeRubinfeld$$ 176-187.
" SeeWilcox at 7-12.

'eeDoc. Req.Nos. 7, 37-39.
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"will. conduct.areasonaMesear@I& for additionaldocufTTellts::suf6cientto showWAG'8valneof'he

termsof theagreementbetweeniHCGTtMediaarid WMG asexpressedin: documents
exchangedduringIlcgctlatlonsof thatagrccnlcnt. 8Ut docUxQCBts":cxchangcHdUrfng
flCgotiaticns Gl'C Qot thc:1'Cicvantol'pproPriateUlliVcf Sc. Ml;, %licoX. 8:testiHTOQgstates;.(Gt1.2)
that %'MG 'agreedt9 cntcl" Hite thc Clear:C4GOQclGgrecfllcnt'becauselt 4CHcvcdth'0 deal:
provideda,uniqueopportunityfor %MG to obtaf'Qfar:greaterconsideration.for theusc:cf%MG
contentthanwMG would:obtainif cleatchanflelusedthat"contentpilrsuantto thestatutory
llccIlsc. %'c GI'c entitledto GH doeunlcntsreply'giflg WGIQelc s.GDGlpsfsoftheagrccQTCQt.

1'egardlessofwhetherthatanalysis(ox t'hosedocumcjlts)wereexchanged::vAII1iHealtMedia.

Pandora,NAB, GndSiriusXM haveGttthorlzedUs t6 saythattheyjoiri: this letter,
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JohnThorne
Kellogg, Huber,Hansen,
Todd,Evans& Figel, PLLC
SumnerSquare
1615M Street,NW
Suite400
Washington,DC 20036-3209

Re: SoundExchange'sResponsesto DiscoveryRequests
Dkt No. 14-CRB-0001-WR(2016-2020)(Web IV)

DearCounsel:

We write in responseto your letterregardingSoundExchange'sResponsesto Discovery
RequestsdatedNovember11, 2014,andto follow up on ourmeetandconferdiscussionheld
yesterday.

As an initial matter,we notethatyou havemischaracterizedtheproductionsofeach
party. Notably,your letter fails to acknowledgetheampledisclosuresthat SoundExchangemadethon October10 . Therulescontemplatefulsomeinitial disclosures,andby providingthose
SoundExchangehasenabledtheservicesto respondto its directtestimonyimmediately. By
contrasttheservices'nitialdisclosuresweresparse.Further,themassivenumberofdocuments
andpagesfrom your andtheotherservices'roductionin responseto our documentrequests
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includesduplicateand lesserincludedemails. In short,yournumbersdo not tell anaccurate
storyhere.

Regardingyour specificcomplaints,we will addresseachin turn below.

First, we disagreewith your contentionthatourproductionsrelatedto the"promotional
effectofwebcastingservices"weredeficient.

We haveproducedmultiple studiesofpromotionandsubstitution&om eachof Sony
Music Entertainment("Sony"), WarnerMusic Group("WMG") andUniversalMusic Group
("UMG"). We furtheragreedto produce(and in somecaseshavealreadyproduced)documents
relatedto the financialandotherresourcesspenton marketingandpromotion,includingthose
marketingandpromotionalplansfor the top 10 grossingprojectsfrom SonyandUMG, where
suchplansexistedin a final form. Additional WMG planswill be forthcomingin a supplemental
productionFriday,November14' Theseplansgive ampledetailasto thepromotionaland
marketingeffortsundertakenby therecordcompanieson behalfof their artists,includingbutnot
limited to efforts targetedat musicstreamingservicesandterrestrialradio. Theseplansoften
includethe impactof thepromotionaleffortsexpended.We alsoproduceddetailed(invoice
level) informationofmarketingspendsfor severalof theseartiststhatgive theutmostdetailon
what is doneandspentto promoteandmarketan artist in responseto your requests.

We will not separatelylook for terrestrialradiodocuments.Documentsrelatedonly to
terrestrialradioarenot directly relatedto SoundExchange'swritten directstatement.We will
not redactor segregateinformationon promotionrelatedto terrestrialradio,butwe will not look
separatelyfor themeither. Additional searchesfor documentsrelatedto terrestrialradioare
undulyburdensomein particularbecausesuchdocumentsarenot "directly related"to
SoundExchange'sdirectstatement.

We believesearchingfor documentsat the "corporatelevel" is reasonablegiving the
overwhelmingburdenof searchingthescoresofsubsidiaryrecordlabelsat officesall acrossthe
countryfor all of their documents.Licenseesliterally askedfor all subsidiarylabeldocuments
andareonly now attemptingto limit that in scopeby namingspecificindividuals. TheNAB has
refusedto look to evenits witnesses'ompaniesfor documents,whereasSoundExchangehas
gonewell beyondits own files and imposedtheburdenofdiscoveryon its witnesses'ompanies.
For example,in theNAB's RequestNo. 8, we askedfor documentsrelatingto a statementmade
by StevenNewberry,but theNAB objectedthatthedocumentsarenot in their control. Instead,
theNAB agreedonly to produce"documentsreviewedor relieduponby Mr. Newberryin
makingthequotedstatements."Similarly, whenwe askedfor NAB members'inancial
projections,theyrefusedto give usanythingbecausethe "requestby its termsalsoseeks
documentsthatarenot in thepossession,custody,or controlofNAB." It cannotbe thecasethat
SoundExchangemustproducedocumentsfrom its witnesses'ompaniesindividual labels,but
theNAB doesnot evenproducedocuments&om its witnesses'ompanies,We requestthat
NAB takeconsistentpositions.
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Nevertheless,in thenameof compromise,wewill makea reasonableattemptto obtain
andproducedocumentssufficientto showtheamountsspentat the label level for thecategories
ofmarketingandpromotionalcostsandexpendituresidentified in thedocumentrequestslisted
in footnote4 ofyour letter.

Second,we disagreethatour productionofdocumentsrelatedto "record labelcostsand
revenues"wasdeficient.

Your letter incorrectlystatesthatno documentsrelatedto costswereproduced.As you
statedin ourmeetandconfer,you havereviewedtheBatesnumbereddocumentsthatwe
identified for youwhich includeP&Ls andotherdocumentsshowingcosts,includingcostsfor
Interscoperecordsanddetailedcostsfor artistadvances.Again, we notethat theNAB hasnot
furnishedsimilar dataandappearsto join in your letterdespiteits deficienciesin production. If
yourpositionis thatwe mustproducedocumentsat thesamelevel ofdetail that iHeartMediaand
Pandorahave,we, of course,expectthateachpartywill likewisecomplywith thatprotocol. Any
differentpositionputsSoundExchangeat a disadvantage.

As agreed,we will reviewthedocumentsthatyou haveagreedto identify for us listing
iHeartMediaandPandora'sdetailedcostsandwill respondwith whetherandto whatextentwe
believeit would beappropriateto providesimilar datafrom the threemajorrecordlabels.

Third, we disagreewith your claim thatdocumentsrelatedto WMG's internal
"evaluationof theWarner/iHeartMediadeal"necessarilymustbeproduced.

Dr. Rubinfelddid not examineinternalanalysesor engagein anyanalysisof thespecific
intentionsor expectationsof theparties. Mr. Wilcox discussestheagreementasexecutedin
October2013. His testimonydealswith thosetermsof the final executedagreement.You quote
a single,non-specificsentencethatat avery high level ofgeneralitydescribesWarner'sposition
that "the dealprovidedauniqueopportunityto WMG to obtainfar greaterconsiderationfor the
useofWMG's contentthanWMG would obtainif ClearChannelusedthatcontentpursuantto
thestatutorylicense." Mr. Wilcox thenoutlinesthe termsof thedealasexecutedandexplains
why eachis valuable. Accordingly, theagreementitself is clearandsufficientsupportfor this
statement.

Nonetheless,we havegoneto greatlengthsto giveyou andtheotherparticipants
documentsrelatedto Warner'snegotiationsandnegotiatingpositionwith regardto the
iHeartRadiodeal. Our objectionhereis primarily oneof burden. We havealreadyproduced
thousandsof emailsthatareevidenceofWarner'sexpectations,beliefs,andposition— asthese
expectations,beliefs,andpositionswereexpressedto iHeartMedia. To theextentthatyou
continueto believethatyou areentitledto moreon thegroundsthatyou areentitledto explore
RonWilcox's viewson Warner'sexpectations,we proposeto reviewandproduceRonWilcox's
non-privilegedinternalemailsfrom themonthprecedingexecutionof thedeal. Pleaseadviseus
if this is anacceptablecompromise.
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Sincerely,

/s/RoseLedaEhler

RoseLedaEhler

Cc: Counselfor Pandora,NAB, SiriusXM







EXHIBIT D



From:
Sent:
Ta:
Cc'.

Subject:

larson,Todd & T'odd.Larson@weif.corn&
Tuesday,NovemberM, 20149,27AM

Ehler., Rose','Choudhury,:Anjai}
Paul.Fakfer@arentfox;corn,"Jackson.Toof@arentfox:corn'„-,.Perefman,$

abrina,'unniff.Maitin@ARENTFOXCOM', CoIiins,.Reed,'Miffs@wifeyrein.-corn;
fvf Paceffa@wifeyrein';corn,bjose'ph@w'if'eyr'ein.cor'n;.kabfin@wifeyrein,coin,'.
rnsturrn@wi!eyrein.corn;efeo khhte;con,:.jthorne@khhte.cow;jebin@a'k'ingump.com;
LeMoine,Melinda', Kfaus,Kelly;:Pomerantz',Gfe'nn„Ofasa,.Kuruviffa
RE: Opendiscovery.items

Rose-sincewe'l all.beanthephoneanyway,canwe addthequestionre: agreements/account
staternentsfnegotiationdacstatheagendafor the1.'30caN if t'here!stime far fthm

ToddLafsan
Weil„eotshal8 MangesLLP
767Fifth Avenue
NewYork, NY 10153
todd.larson weikcorA
+'i 2523108238Direct
+t 34730$3344Mobile
+'f 2123008007Fax

From:Ehler,Rosefrnaifto:Rose.Ehfer@rnto.cornj
Sent:SAturday,November15, 2010:i2:97PN'a.*

Larson,Todd; Anjan,Choudhury@rnto.corn
Cci Fakler, PaulN. (Pauf.Fakler@arentfox';corn)'.;:Taof", 3a'cksari::(3ackson;::Taof@'ar'e'ntfox.corn),"Cunniff.,:Martin
(Cunniff.Martln@ARENTFOX.CON);Mills,.Chris.(CMifls@wjfeyrein.corn),*"Paceffa,Nark (NPacefia@wifeyrein.-corn),-'joseph@wiieyrein.corn;

kablin@wifeyrein.corn;:.rnsturrn@wifey'iein;corn"I'.eo'van"T.(efeo@khhte.corn);
jthorne khhte.corn;Rich, Bruce; Perelman;Sabrina„'..:Ebin,3acob;Coffins,.'Reed;LeNoihe, Mefinda;:::Kefly.Kfaus@mto.corn;
gfenn.pomerantz@rnto.corn,'.Olasa,Kuruvilia
Subject:RE: Opendiscoveryitems

Hi Todd,

in respansetayouremail regardingopendiscaveryitems:

RegardingtheDr.. McFaddenmitial disclosures,my dnderstandingis thatwe haveproducedall thedatain therawform
receivedby Dr. McFadden.The.dtafifes i'ncludeall'the.Chtafram thesurveyparticipantsin thefarm:hareceived.
jt„SoundExchangeproducednativefiles qf thesecomputerpragrams..in.a suppfetnentafproductionan5oyember.'6,-.
2014. Thedocuments.praducedwerewhatDr. McFaddenreliedupon;

RegardingthenativeversionofSNDEX005t684,this file wassenttaybu in SaundEkchahge'sproduction,alarig:with
otherdocumentsthaiwerewithheld for canfidentfafity'r'easan's,.anNovember',:.2014,pie'asenote,becausethi's''w'asa
replacementnative,it wassentwithin thesama.pro'ductionzip fife, but'.mayhavebeerimissedbecauseit:wasnot
includedin thedatabaseload files,



Regardingtheprocessingerrorslipsheets,we understandyourquestionsandareresearchingthe issuefurther.

We are,of course,happyto discussyourquestionsregardinglicenseagreementsandaccountstatementsaswell as
depositionscheduling. Is therea time on Tuesdayduringnormalbusinesshours(pacific time) thatworksfor you all?

Sincerely,
Rose

BoseLeda Ehler l Munger„Tolles& Olson LLP
560 Mission Street

l
SanFrancisco,CA 94105

Tel: 415.512A071
)

Rose.Ehier@mto.corn
)

www.mto.corn

% 4 %+Q7IQE%% %

This messageisconfidentialandmaycontaininformationthetispriviieged, attorneywork productor otherwiseexemptfrom
disclosureunderapplicablelaw. itis notintendedfor transmissionto, or receiptby, anyunauthorizedperson. If youhave
receivedthismessagein error, do not readit.Pleasedeleteit without copyingit,andnotify thesenderby separatee-mailso
thatouraddressrecordcanbecorrected.7hankyou.

From: Larson,Todd [mailto:Todd.Larson weil.coml
Sent:Friday, November14, 201412:48 PM
To: Ehler, Rose;Choudhury,Anjan
Cc: Fakler, Paul M. (Paul.Fakler@arentfox.corn);Toof, Jackson(Jackson.Toof@arentfox.corn);Cunniff, Martin
(Cunniff.MartinNARENTFOX.COM);Mills, Chris (CMills@wilevrein.corn);Pacella,Mark (MPacella@wilevrein.corn);
bioseoh@wilevrein.corn;kablin@wilevrein.corn;msturm@wilevrein.corn;Leo, EvanT. (eleoNkhhte.corn);
ithorne@khhte.corn;Rich, Bruce; Perelman,Sabrina;Ebin, Jacob;Collins, Reed
Subject:Opendiscoveryitems

RoseandAnjan,

I write regardingseveralopendiscoveryissues.

1. Rubinfeld/KookerDepositionDates. Whenwe lastspoke,you indicatedthatyou would checkon depositiondatesfor
ProfessorRubinfeldotherthan12/8andfor Mr. Kookerotherthan11/19. Pleaselet us know assoonasyou canwhat
otherdatesareavailable. Pleaselet us know aswell whether12/4will work for theShapirodeposition.

2. McFaddenInitial Disclosures. After reviewingall of thedocumentsreferencedin yourOctober30, 2014 letter
regardingthedisclosuresrelatedto thewritten directtestimonyof Daniel L. McFadden,we continueto believe
SoundExchange'sproductionis deficient. At a minimum,you havestill not producedthe raw datacollectedfrom the
surveyparticipants,nor haveyou producedthecomputercodeusedto converttheseraw datainto thedatafiles
"BRTG0002 OUTPUT weighted.dta"(SNDEX0018269)and "BRTG0002 OUTPUT weighted.dta"
(SNDEX0018378). Pleasepromptlyproducetheseandanyothermaterialsrelied uponby Dr. McFaddenthathavenot
previouslybeenproducedin nativeelectronicformatwith their original filenamesandfile structure.

3. RubinfeldInitial Disclosures.We havenot receivedthenativeversionof SNDEX0051684thatwaspromisedin your
letterof October30, 2014. Pleasesendusthatfile promptly.

4. "ProcessingError"Documents. Rose'semail of November11, 2014raisesseveralquestions.You suggestyou
producedthesefiles askept in theordinarycourseof businessby WMG, andthatthe "processingerror"slipsheetswere
insertedby yourvendorwhereattachmentrecordswereempty. Finally, you notethatthereare"companion"emails
with themissingattachmentlocatedelsewherein theproduction,andprovidethreeexamples. It's not clearto uswhat
a "companion"email is, or how, if theemail with attachmentis duplicatedelsewherein theproduction,it wasnot
availablein theseinstances.Regardless,pleaseconfirm thatfor eachof the "processingerror" documents(notjust a
























