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JOINT COMMENTS
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The undersigned parties (“2010-13 Satellite Participants”) submit the
following comments in response to the Copyright Royalty Judges’ (“Judges”) “Notice
of Participants, Notice of Consolidation, and Order for Preliminary Action to
Address Categories of Claims” (dated September 9, 2015) (“Notice”). The Notice
states that the Judges intend “to determine the nature and extent of, and to
formalize the definitions of claimant categories for purposes of initial allocation of
funds.” Id. at 2. It requests “briefing by any party in interest regarding claimant
categories.” Id. at Exhibit B. It also notes that: “Issues may include definition of
previously used categories; specification of particular programs included within a
category, if classification is ambiguous; [and] creation of additional categories.” Id.

The 2010-13 Satellite Participants request that the Judges adopt the same
five Phase I claimant categories, and the same Phase I Claimant Category
definitions, that have been followed in prior Phase I satellite royalty distribution
proceedings and settlements. The Phase I Claimant Category Definitions are

attached as Appendix A.



The category definitions set forth in Appendix A track those developed during
many years of experience and prior determinations in Phase I cable distribution
proceedings, modified for purposes of the satellite proceedings to (1) encompass
network programs that are eligible for royalties under the satellite license but not
the cable license, and (2) eliminate categories that are not (or are no longer)
retransmitted by satellite carriers pursuant to compulsory licensing. The categories
are comprehensive and mutually exclusive, covering all eligible programs
retransmitted on distant signals. They have worked smoothly for decades, allowing
the settlement of cases and the distribution of hundreds of millions of dollars in
royalties by the Phase I claimant category representatives to thousands of
claimants within their respective categories.

These category definitions have already formed the basis of the Petitions to
Participate filed by the 2010-13 Satellite Participants in the 2010, 2011, 2012, and
2013 Satellite Royalty Proceedings. The existing categories and definitions have
also been relied upon by the 2010-13 Satellite Participants in preparing their
evidentiary cases for both the negotiation and litigation of the 2010-13 satellite
royalty distribution proceeding. Those cases include contemporaneous surveys,
already conducted, that cannot be redone to reflect new and different program
categories and definitions.

Furthermore, there i1s no controversy concerning the use of these
longstanding program categories and definitions in this proceeding. The 2010-13
Satellite Participants, who support use of these categories and definitions,

represent all parties that have timely filed a notice of intent to participate in the

.



2010-13 satellite royalty distribution proceeding, except for the “Multi-Group
Claimants” and the “Spanish Language Producers” (collectively, “IPG”). See Notice
at Exhibit A (identifying all parties that have timely filed notices of intent to
participate).! While IPG has reserved the right to seek different categories and
definitions in future proceedings, IPG also has advised that it “will not be initiating
challenge” to these definitions in the 2010-13 satellite royalty distribution
proceeding. See IPG “Notice Regarding Category Definitions” at 1 (dated
September 28, 2015).

The Judges have previously recognized the importance of maintaining
consistent Phase I categories, declining IPG’s request to restructure them in the
2003 cable proceeding based on the conclusion that continuity of the Phase I
categories is “in the interests of promoting certainty and future settlements.” Order
Granting Partial Distribution of 2003 Cable Royalty Fund, Docket No. 2005-4 CRB
CD 2003 (Jan 23, 2008), at 3.

The same is true here. Making changes to the category definitions that have
been followed by all the Phase I parties for decades, and have already been relied

upon in preparing for this proceeding, would impede the parties’ ability to settle

1 The 2010-13 Satellite Participants understand that Professional Bull Riders
will not take a position regarding the Phase I category definitions. While National
Public Radio, Inc., is listed in Exhibit A to the Notice as having filed a Petition to
Participate in the 2010-12 proceedings, its filing under a combined 2010-12 cable
and satellite proceeding caption stated that “NPR has not filed a claim for satellite
royalties for any of the 2010, 2011, and 2012 claim years, and it is not petitioning to
participate in the distribution of those funds.” Joint Petition to Participate of
National Public Radio, Inc., filed January 21, 2015, at 1 n.1.
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this and future satellite distribution proceedings, contrary to statutory intent.2 It
would also greatly increase the time and resources the 2010-13 Satellite
Participants and the Judges would be required to expend in the 2010-13 satellite
roYalty distribution proceedings, without any offsetting benefit.

There has never been a determination in a fully litigated Phase I satellite
royalty distribution proceeding. But in settling every Phase I distribution since
1989, the Phase I Parties have necessarily relied on fixed category definitions,
which were derived from category definitions the parties, the CRT, and the CARPs
had developed and followed over years of cable royalty distribution proceedings.
The Judges should adopt those same Phase I categories and definitions, set forth in

Appendix A, for the 2010-13 Satellite Royalty Distribution Proceeding.

Respectfully submitted,

Joint Sports Claimants MPAA-Represented Program
Suppliers
bl Gt 105 Crogry Ol /)
Robert Alan Garret‘;/ Greg%ry 0. Olaniray/ *
DC Bar No. 239681 DC Bar No. 455784

2 See Indep. Producers Grp. v. Library of Cong., 759 ¥.3d 100, 102 (D.C. Cir.,
2014) (recognizing that “to promote efficient distribution of royalty fees, Congress
crafted distribution procedures that encourage the private resolution of fee disputes’
regarding the cable royalty funds). See also Indep. Producers Grp. v. Librarian of
Cong., 792 F.3d 132, 136 (D.C. Cir. 2015) (“During Phase I, the participating
claimants grouped themselves into eight categories, relying on the traditional
definitions of those categories, and reached a partial settlement.”).
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Phase I Claimant Category Definitions (Satellite)

“Program Suppliers.” Network and nonnetwork syndicated series, specials and movies, other
than Devotional Claimants programs as defined below.

Network and nonnetwork syndicated series and specials are defined as including (1) programs
licensed to and broadcast by at least one U.S. commercial television station during the calendar
year in question, (2) programs produced by or for a broadcast station that are broadcast by two or
more U.S. television stations during the calendar year in question, and (3) programs produced by
or for a U.S. commercial television station that are comprised predominantly of syndicated
elements, such as music video shows, cartoon shows, “PM Magazine,” and locally hosted movie

shows.

“Joint Sports Claimants.” Live telecasts of professional and college team sports broadcast by
U.S. television stations.

“Commercial Television Claimants.” Programs produced by or for a U.S. commercial television
station and broadcast only by that one station during the calendar year in question and not
coming within the exception described in subpart 3) of the “Program Suppliers™ definition.

“Devotional Claimants.” Syndicated programs of a primarily religious theme, not limited to
those produced by or for religious institutions.

“Music Claimants.” Musical works performed during the course of programs that are
themselves separately represented as parts of the preceding categories.
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