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P R 0 C E E D I N G S

CHIEF JUDGE SLEDGE: Thank you. We'l come

3 to order. We return today to initiate the rebuttal
4 phase of Webcasting III, and under our scheduling

5 order Live365 will go first in this phase of the

6 proceedingand then followed by IBS and then completed

7 by SoundExchange.

All right. Is Live365 ready to proceed?

MR. OXENFORD: Yes, Your Honor, we are ready

10 to proceed.

CHIEF JUDGE SLEDGE: All right. Go ahea.d.

12 WHEREUPON,

MICHAEL A. SALINGER

14 called as a witness, and having been first duly

15 sworn, was examined and testified as follows:

MR. MacDONALD: Good morning, Your Honors.

17 I should have spoken and said that Live365 calls as

18 its first witness for the rebuttal phase Dr. Michael

19 Salinger.

20 DIRECT EXAMINATION BY COUNSEL FOR LIVE365

21 BY MR. MacDONALD:

Q Good morning, Dr. Salinger.

(866) 448 — DEPO
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A Good morning.

For the record, could you pleasestate and

3 spell your name?

A Michael Alvin Salinger, M-I-C-H-A-E-L,

5 A-L — V-I — N, S-A-L-I-N-G-E-R.

And where are you employed?

A Two places. Boston University School of

8 Managementand LECG, which is a consulting firm.

What is your relationshipwith LECG?

10 A My title there is managing director. I am

11 the sector head for the global competition practice,
12 and -- and I do my consulting exclusively through

13 them.

Q Would you pleasebriefly summarizeyour

15 educationalbackground?

A Yes. I have an undergraduatedegree from

17 Yale with a major in economics, and I have a Ph.D. in

18 economics from MIT.

Did your academicstudies include a focus on.

20 econometrics?

21 A Yes. As a doctoral student, you had to have

22 two major fields and one of my major fields was

(866) 448 — DEPO
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1 econometrics

Q What was the other major field that you

3 studied?

A Industrial organizationor industrial
5 economics.

Q What does the discipline of industrial
7 organizationentail'

A It's the use of economic modeling principles
9 to understandindividual markets and industries as

10 distinct from the economy as a whole.

Q Now, you mentioned that you'e employed at

12 Boston University. In what capacity?

13 A My title there is Professorof Economics and

14 Everett. W. Lord DistinguishedFaculty Scholar.

15 Q What subjectsdo you teach at Boston

.16 University?

17 A Over the years I'e taught a lot of

18 different subjects, but most of my teachinghas been

19 the core managerialeconomics and statisticscourses

20 that our undergraduatesand MBAs have to take.

21 Q Have you served on the faculty at any other

22 colleges or universities?

(866) 448 — DEPO
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1 A Yes. I was from 1982 to 1990 on the faculty

2 of the GraduateSchool of Businessat Columbia and I

3 also spent a year as a visiting professorat: the

4 Sloane School of Managementat MIT.

Q What coursesdid you teach at MIT?

A I taught their core managerialeconomics

7 course for their MBAs and I also taught an industrial
8 economicscourse also for the MBAs.

10

12

Q Have you ever worked in government?

A Yes, twice.

Q In what capacities?

A Both were.with the Federal Trade Commission.

13 One was in the mid '80s. I was a staff economist

14 there in a position where I was on loan from Columbia

15 a year. And then more recently I was the Director of

16 the Bureau of Economics from 2005 to 2007.

17

18

19

Q Is that the chief economistat the FTC?

A Yes, it's the chief economistposition.

Q Have you publishedany journals or

20 sorry -- any articles in academic journals relating to

21 industrial organizations?

22 A Yes.

(866) 448 - DEPO
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Q Approximately how many articles?
A I'd say about 20.

Have you publishedany articles in academic

4 journals relating to statistics?
A Yes.

Q Approximately how many articles?
A I would say about ten.

Q Have you publishedany articles in academic

9 journals relating to antitrust matters?

10 A Yes.

Approximately how many?

12 A About 20.

Q Have you served on any editorial boards for

14 any

15 JUDGE WISNIEWSKI: When you say "published,"

16 as a sole author or co-author? How was that?

17 THE WITNESS: It's a mix of -- of sole

18 authoredand co-authoredfor -- for all three of the

19 categoriesthat he asked about.

20 JUDGE WISNIEWSKI: Thank you.

21 BY MR. MacDONALD:

22 Have you served on any editorial boards for

(866) 448 — DEPO
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1 any journals?

A Yes. I was on the editorial board of the

3 of the Journal of Industrial Economics, of Review of

4 Industrial Organization, and I'm currently an editor
5 of a -- of a journal called Competition Policy

6 International.

Q Have you testified before congress?

A Yes.

10

Q On how many occasions?

A Three times.

Q On what subjects?

12 A Twice was about the cable television
13 industry, once was about the oil industry. Two of

14 those were when I was with the FTC where I was

15 presentingtestimony on behalf of the commission.

16 Once was much earlier when I was asked to testify
17 about researchI had done on the cable television
18 industry related to the double marginalizationproblem

19 that might come up today.

20 Q Have you ever testified in legal proceedings

21 related to the music industry?

A Yes.

(866)448 - DHPO
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Q Would you identify those proceedings?

A I testified in a proceedingbetweenRecord

3 Club of America and United Artists a long time ago,

4 and then I -- more recently I worked for Turner

5 Broadcastingin -- in a proceedingto determine the

6 rates that cable networks had to pay for their ASCAP

7 license.

Q Other than those proceedingsrelated to the

9 music industry, have you testified in other legal
10 proceedingsrelated to the value of copyrighted

11 content?

12 A Yes. I appearedbefore this board with

13 respectto the distribution of copyright funds paid by

14 cable systems for the retransmissionof distant
15 broadcastsignals and then I also testified in an

16 earlier proceedingbefore the -- the predecessorto

17 this board, the Copyright Arbitration Royalty Panel,

18 and I did that twice.

19 Q Were you admitted as an expert in those

20 prior CARP proceedingsand the CRB proceeding?

21 A Yes.

22 Q Overall how many times have you been

(866) 448 — DEPO
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1 retainedas an expert witness in a judicial
2 proceeding?

A About 20.

Q Of those approximately20 proceedings,have

5 you ever been determinednot to be qualified as an

6 expert witness?

A No.

MR. MacDONALD: Your Honors, Live365

9 proffers Dr. Salinger as an expert in industrial
10 economicsand statistics.

CHIEF JUDGE SLEDGE: Any objection?

MR. HANDZO: No objection, Your Honor.

CHIEF JUDGE SLEDGE: Without objection the

14 proffer is accepted.

MR. MacDONALD: Your Honor, may we approach

16 the bench and the witness with an exhibit?

17

18

19

20

CHIEF JUDGE SLEDGE: Yes, sir.
MR. MacDONALD: Thank you.

(Live365 Rebuttal Exhibit Number 1

was marked for identification.)
21 BY MR. MacDONALD:

22 Q Dr. Salinger, I'e handedyou what we have

(866)448 - DHPO
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1 marked for identification as Live365 Rebuttal Exhibit

2 1.

Do you recognizethis document?

A Yes.

Q What is this document?

A It's my rebuttal testimony in this case.

Q Was this testimony preparedby you?

A Yes.

Q Can you please turn to the last page of your

10 written testimony before the attachments? It's the

11 page that appearsafter page 28.

12 Do you see where I 'm at?

13

14

15

16

A Yes.

Q Is this your signature?

A Yes.

Q Do you affirm under oath that your written

17 rebuttal testimony is true and correct?

18 A Yes.

19 Q Now, do you see that there are documents

20 attachedto your report with six correspondingtabs?

21 A Yes.

Q What is the document under Tab 1?

(866) 448 — DEPO
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A It's my -- my CV.

Q What's the documentunder Tab 2?

A It's a redactedversion of SoundExchange's

4 budget.-

Q Did you review this budget in connection

6 with preparingyour report:?

A Yes.

Q Why?

A It had data that formed the basis for my

10 calculations.

12

Q What is the document under Tab 3?

A It's a report preparedby a consulting firm,

13 StrategicPricing Group, that was -- that's about

14 the -- the economic value of webcasterstatutory
15 licenses.

Q Why did you include this document with your

17 report?

18 A It's cited in my report as -- as authority
19 for one of the points that I made.

20

21

Q What is the document under Tab 4?

A It reports the -- the details of a

22 calculation that is reported in my report.

(866) 448 — DHPO
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Q What about the document under Tab 5? What

2 is this document?

A It reports the details of another

4 calculation that's in my report.

Q And what is the document under Tab 6?

A It reports the details of yet another

7 calculation that's in my report.

Q Are each of theseexhibits true and correct

9 copies of the documentsyou reviewed or relied upon in

10 connectionwith preparingyour written testimony?

A Yes.

12 MR. MacDONALD: Your Honor, I would like to

13 offer Live365 Rebuttal Exhibit 1 into evidence.

CHIEF JUDGE SLEDGE: Any objection to

15 Exhibit 1?

16 MR. HANDZO: Yes, Your Honor, at least to a

17 portion of z.t.

18 We filed a Motion to Strike portions of

19 Dr. Salinger'swritten testimony on July 16th and

20 Live365 has respondedin writing.

21 Essentiallywe'e looking to strike material

22 containedprimarily in paragraphs20, 54 and 65 of the

(866)448 - DEPO
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1 testimony.

The basis of the motion is that in those

3 paragraphsDr. Salinger refers to nonprecedential

agreements,which under the WSA are not admissible in

5 this proceeding. And what he does in his testimony is
6 he doesn'tactually recite the actual terms of those

7 agreements,but he asks the Court to infer what they

8 are. He argues that the Court should infer from the

9 fact that there are nonprecedentialdeals that the

10 rates in those deals are lower than the rates in the

11 precedentialdeals with the NAB and with Sirius XM,

12 and basedon that inference about what the rates are

13 in the nonprecedentialdeals he asks the Court to not

14 credit the rates in the precedentialagreements.

15 We believe that that violates the provisions

16 of the WSA, which say tha4 the provisions and the

17 terms of nonprecedentialdeals should not be admitted

18 into evidenceor used for any purpose.

19 Clearly, Dr. Salinger could not sit here and

20 say I know what the terms of those agreementsare and,

21 therefore, you should not give any credenceto the

22 precedentialdeals, but it's equally improper we think

(866) 448 — DEPO
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1 for him to get around that by essentiallysaying well,

2 you should infer what the provisions of those

3 nonprecedentialdeals are. It's really just getting

4 to the same thing.

And in any event, at the end of the day it'
6 really the rank speculationas well and not

7 appropriatefor any witness, including an expert, to

8 speculateabout.

So for those reasonswe would ask the Court

10 to strike those portions of his testimony, and we did

11 attach to -- in our motion the specific pages of the

12 testimony with redactionsshown highlighted so that
13 the Court will know exactly what we'e asking to

14 strike.
15 JUDGE ROBERTS: Mr. Handzo, if you will look

16 at paragraph54 of Dr. Salinger'stestimony, the

17 portion that you have highlighted that you wish to see

18 struck, the third sentencewhere it is discussedabout

19 the agreementsthat were included in this proceeding,

20 what is offensive about that sentence? So this is the

21 sentencethat's talking about the agreementsthat are

22 actually admitted into this proceeding.

(866) 448 - DHPO
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MR. HANDZO: Right. And I would say that

2 the -- that sentenceonly has relevancein the context

3 of the rest of the discussiontalking about the fact

4 that there are these other agreementsthat weren'

5 admitted.

His whole point here is there's two sets of

7 agreements,some were admitted, some aren', and

8 putting those two facts together there are inferences

9 that you need to draw without

10 JUDGE ROBERTS: Well, wait a minute. Isn'

11 he saying just in that sentencethat the inference you

12 should draw is becauseSoundExchangeput in these

13 agreements,they'eprobably favorable to

14 SoundExchange'sposition? Isn't that what that
15 sentencesays?

.16 MR. HANDZO: I think it says more than that,
17 Your Honor. I think, again, sort of read in the

18 context of everything that's here it's saying you

19 should infer that theseare particularly favorable

20 agreementsthat don't reflect the market rates because

21 there are other agreements.

22 Obviously -- I mean otherwise it seems to be

(866) 448- DEPO
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1 a little bit of a non sequitur. Obviously any time an

2 entity puts in evidence it's putting in evidence

3 becauseit thinks that evidence supports its case. I

4 don't think Live has put in any evidence in this case

5 that didn't think it supportedits case. The whole

6 point he's making here is something a little beyond

7 that..

JUDGE ROBERTS: So is that sent.ence in your

9 view violative of the WSA as well or are you just
10 object.ing to it on the grounds that the witness should

11 not be speculatingas to what the meaning of the

12 agreementsubmitted is or is not'P

MR. HANDZO: Well, I would say actually
14 both. I do think, again., given the entirety of the

15 testimony, it does violate the WSA, but I would also

16 say that. if you then sort of take a very, very narrow

17 view of what he's saying, if all he's saying is you

18 put in a piece of evidencebecauseit supportsyou, it
19 becomesspeculationand testimony that I think is not

20 proper for an expert, any expert.

21

22

JUDGE ROBERTS: All right.
CHIEF JUDGE SLEDGE: Mr. Handzo, do you have

(866) 448 — DEPO
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1 any voir dire?
20

MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: We have receivedyour

4 response. Is there anything else or do you wish to

5 presentany voir dire?

MR. OXENFORD: Your Honor, if I may have

7 leave to speakbecauseI worked on the responseto the

8 Motion in Limine.

10

CHIEF JUDGE SLEDGE: All right.
MR. OXENFORD: We disagreewith Mr. Handzo

11 that the purposeof the testimony that's provided here

12 is to draw attention at all to the excludedWSA

13 agreementsthat the WSA suggestsshould not be

14 admitted into evidence. We'e not. talked about any of

15 .the rates, the terms, any specifics, even that such

16 agreementsexist.
17 To the extent that Dr. Salinger'stestimony

18 even talks about the possibility of agreementsother

19 than the ones that were admitted here, he's speaking

20 about hypothetically there could be agreements,

21 whether those agreementsexist under the WSA or in

22 some other format that we don't know about that for

(866) 448 - DEPO
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1 whatever reasonswere not admitted here.

In particular, the testimony of Dr. Salinger

3 is relevant becauseit directly rebuts the testimony

4 of Dr. Pelcovits. Dr. Pelcovits spent five, six pages

5 in his direct case testimony -- his amendeddirect
6 case testimony, pages 14 through 20, talking about why

7 the admitted WSA agreementswere relevant to this
8 proceeding, why the regulatory overlay of the fact

9 that they would be admissible in this proceeding

10 should not diminish the weight that the judges give to

11 those agreements.

12 All Dr. Salinger is doing is taking the

13 obverseof that argument saying that yes, in fact, the

14 regulatory overlay of this proceeding, the fact that

15 the parties agree to have them admitted into this
16 proceedingshould be taken into account in assessing

17 the weight to be given to those agreements.

18 So, in effect, what Mr. Handzo is arguing is
19 that their side should be able to make that argument,

20 but we shouldn't be able to rebut that argument.

21 It seems to us that the mere fact that these

22 agreements-- the precedentialagreements,the Sirius

(866) 448 — DEPO
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1 XM agreementand the broadcastersagreement-- have

2 been put into the record and there is a provision that

3 specifically was negotiatedby the parties saying that

4 they could be used as evidence in this proceeding, in

5 and of it. self, makes the reasonthat those documents

6 were admitted, the theoriesbehind the admissionof

7 those agreementsand the weight to be given to those

8 agreementsby the judges perfectly permissiblegrounds

9 for Dr. Salinger as an expert to test.ify about.

22

JUDGE ROBERTS: Well, Mr. Oxenford,

11 Dr. Salinger in a normal setting could have spoken as

12 to a rebuttal of what Dr. Pelcovits had offered, the

13 admitted agreements,he could have spoken to the

14 details and specifics of the nonadmit.tedagreements,

15 but, of course, the WSA preventshim from doing that.
16 So here he is speculatingas to a what-if scenario,

17 and on what grounds can a witness who has been

18 qualified as an expert be speculatingas to what-if

19 scenarios?

20 MR. OXENFORD: The only what-if scenario

21 that he's speculatingas to is really why thesewere

22 selectedas agreementsto be admitted, that there

(866) 448 — DEPO
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1 would be an upward bias in the rates that were

2 determinedunder theseagreementsbecausethe parties
3 agreedto admit them. And that is effectively what

4 his testimony says, which is exactly the opposite of

5 what Dr. Pelcovits said, is that there'sno bias

6 becausethe parties knew that they would be admitted

7 into this proceeding.

23

JUDGE ROBERTS: But what fact is he pointing

9 to to support this testimony?

10 MR. OXENFORD: The mere fact that there is a

11 provision in theseagreementsthat says the parties
12 hereby agree to put these into evidence.

13 JUDGE ROBERTS: Isn't he implying a lot more

14 than that.? Isn't he implying that in the situation of

15 thesenegotiatedagreementsthat someonehas more

16 control than the other side and that's why these

17 agreementsare being offered?

18 MR. OXENFORD: Certainly. But, I don't see

19 that that's impermissible. The fact of who's got

20 control or who's decidedwhether to admit this
21 agreementor not has a questionabout whether these

22 agreements-- what weight theseagreementsshould be

(866) 448 — DEPO
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1 given in your determination.

JUDGE ROBERTS: Yes, but I'm asking you why

3 isn't he just speculatingthat's the situation.
4 don't see where he's pointing to any particularsor

5 details of facts to support his contention.

CHIEF JUDGE SLEDGE: Your last responseI

7 heard you say that it's okay to draw an inference from

8 an assumedfact as opposedto drawing an inference

9 from a fact.
10 JUDGE ROBERTS: That's what I hear you

11 saying as well, Mr. Oxenford.

12 MR. OXENFORD: Okay. Then perhapsI'e
13 misspoken. The fact is that these agreementswere

14 admitted. The fact is that these agreementshave

15 provisions where the parties agree to admit them.

Dr. Salinger at paragraph54 under the lines
17 that Mr. Handzo asked to strike talks about as a

18 matter of economics theseagreementsare impacted by

19 whether or not the decision was made as to whether to

20 include them in this proceeding.

21 CHIEF JUDGE SLEDGE: You phrasedthe

22 situation differently than the testimony that is being

(866) 448 — DEPO
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1 attacked. You said that the agreementsinclude a

2 provision that the parties agree that the agreements

3 may be admitted.

25

MR. OXENFORD: Correct.

CHIEF JUDGE SLEDGE: The attackedtestimony

6 says that SoundExchangehas the option to admit these

7 agreements. Those are very different facts.
MR. OXENFORD: Well, even the second fact I

9 believe is admissible; that SoundExchangehas the

10 option to determinewhether or not to admit these

11 agreements.

CHIEF JUDGE SLEDGE: That's not. what you'e
13 said the facts are. The facts are, as you said, that
14 the agreementsreachedbetween the parties to the

15 agreementinclude a provision that. the agreementis
16 admitted.

17

18

MR. OXENFORD: Correct.

CHIEF JUDGE SLEDGE: The attackedtestimony

19 says that one party to that agreementhas the option

20 to do something.

21 MR. OXENFORD: Correct.

CHIEF JUDGE SLEDGE: Those are different

(866)448 - DEPO
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1 facts.
26

MR. OXENFORD: I believe both of those facts

3 are containedin this testimony and both of those

4 facts

CHIEF JUDGE SLEDGE: Where is the fact

6 saying that SoundExchangehas the option to admit

7 theseagreements?

JUDGE WISNIEWSKI: Where is that fact in

9 evidence, Mr. Oxenford?

10

12

MR. OXENFORD: I think it's a matter of law.

CHIEF JUDGE SLEDGE: Show it to us.

MR. OXENFORD: In Section 114(5)(c), the

13 very last sentence "This subparagraphshall not

14 apply to the extent that the receiving agent and a

15 webcasterthat is a party to an agreemententeredinto

16 pursuant to subparagraph(a) expresslyauthorizes

17 submissionof the agreementsin a proceedingunder

18 this subsection."

19 JUDGE WISNIEWSKI: But that is the first set

20 of facts that Judge Sledge referred to, not the fact

21 that we'e asking you about. The fact we'e asking

22 you about that you'e claiming has to do with

(866) 448 — DEPO
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1 SoundExchangeby itself exercisingan option here.
27

We'e asking you where is that in evidence

3 for the expert, therefore, to testify or raise an

4 opinion about:?

MR. OXENFORD: That SoundExchangehas

6 exercisedthe option to make this admissible in the

7 provision in the agreementswhere the parties agree to

10

JUDGE WISNIEWSKI: Where the parties agree.

CHIEF JUDGE SLEDGE: Where the parties
11 agree.

12

13

MR. OXENFORD: Correct.

CHIEF JUDGE SLEDGE: That's different than

14 SoundExchangedeciding.

15 MR. OXENFORD: But it is -- SoundExchangeis
16 one of the parties. So both SoundExchange

17

18

CHIEF JUDGE SLEDGE: One of the parties.
MR. OXENFORD: -- so both SoundExchangeand

19 the other party agreedto make theseagreements

20 admissible.

21 CHIEF JUDGE SLEDGE: That's not what the

22 attackedtestimony is saying. The attackedtestimony

(866) 448 — DEPO
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1 is saying that SoundExchangehas the option to put

2 these agreementsinto evidence.

28

MR. OXENFORD: Without the consentof

'4 SoundExchangethese agreementswould not have been put

5 into evidence. Both partiesmust agree. So

6 effectively either party has a veto.

CHIEF JUDGE SLEDGE: That's not true. The

8 law says that the agreementsare admissible. If the

9 agreementsare admissible, then you can put them into
10 evidence.

MR. OXENFORD: I believe the law says the

12 receiving agent and a webcasteragree to make them

13 admissible.

15

CHIEF JUDGE SLEDGE: All right.
MR. OXENFORD: So both of them have to

16 admit -- agree to admit them. So that either party
17 can veto the fact that they would become admissible.

18 JUDGE WISNIEWSKI: But that's the obverseof

19 what you'e claiming as the fact here.

20 You'e claiming a positive action by

21 SoundExchange,not a veto.

MR. OXENFORD: Well, I mean essentiallythe

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

1 fact that they did not exercisetheir veto is, in

2 fact, a positive act.

29

JUDGE WISNIEWSKI: But the other side would

4 have also had to also positively not exercisetheir
5 veto.

MR. OXENFORD: And the witness

JUDGE WISNIEWSKI: And, therefore, that
8 requires a meeting of the minds between two parties,
9 not the action of a single party.

10 MR. OXENFORD: And the witness

JUDGE WISNIEWSKI: And that's not the fact

12 in evidencethat the witness is testifying on.

13

15

CHIEF JUDGE SLEDGE: What are you citing?
MR. OXENFORD: I'm sorry?

CHIEF JUDGE SLEDGE: What are you citing?
MR. OXENFORD: I was about to say that the

17 witness

18 CHIEF JUDGE SLEDGE: No. What are you

19 citing?
20 MR. OXENFORD: Oh, citing. The last -- last
21 sentenceof the paragraphin Section 114 that deals

22 114 (f) (5) (C) .
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CHIEF JUDGE SLEDGE: All right. I'm reading
30

2 that from the motion, that's on the first page of

3 SoundExchange'smotion. I'm also reading it from the

4 first page of your opposition to the motion.

What y'all have given us in your pleadings

6 is different than what you'e saying.

MR. OXENFORD: In what way, Your Honor? I

8 don't understandwhy it would be different.
CHIEF JUDGE SLEDGE: Well, I'm just reading

10 the quotes in the first page of each of your pleadings

11 and that's different than what you just read to us

12 about somethingabout the receiving agent and a

13 webcastermust agreebefore it becomesadmissible.

MR. OXENFORD: What I just read to you, Your

15 Honor, was the last sentence-- the same as the last
16 sentenceof footnote two on page three of

17 SoundExchange'smotion where it statesthat both the

18 receiving agent and a webcasterexpresslyauthorize

19 the submission. "The restriction againstusing it
20 shall not apply if both expresslyauthorize the

21 admission."

22 So actually, Judge Wisniewski, expressly
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1 authorized. It's not even a veto power. They both

2 have to expresslyauthorize.

JUDGE WISNIEWSKI: But that's the admission

4 of the agreementsthat. have been admitted.

You'e talking here about agreementsthat
6 have been excluded and you'e speculatingas to

7 SoundExchangeat its own option having the right to

8 exclude those agreements,and that's not a fact in

9 evidence.

10 MR. OXENFORD: The argument that's being

11 made here by Dr. Salinger is not that theseother

12 agreementsare lower, it's that theseagreementsthat
13 are admitted are higher than any other hypothetical

14 agreementsthat could be out there.
15 JUDGE WISNIEWSKI: But that's not what

16 you'e talking about in this particular paragraph.

17 You'e talking about the excluded agreementsand the

18 rationale for why they'e excluded and that it'
19 SoundExchangethat excluded them, and that is not a

20 fact we have in evidenceanywhere that you'e been

21 able to point to.

22 Can you point to that as being in evidence
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1 someplace?
32

MR. OXENFORD: Again, the second

JUDGE WISNIEWSKI: Help us out.

MR. OXENFQRD: The secondsentencein

5 paragraph54 is
6 JUDGE WISNIEWSKI: The secondsentence,yes.

MR. OXENFORD: The secondsentencewhich is
8 talking about excluded agreements

JUDGE WISNIEWSKI: Yes.

MR. OXENFQRD: -- is referring to the first
11 paragraph

12

13

JUDGE WISNIEWSKI: Is referring to the

MR. OXENFORD: -- is referring to the first
14 sentencein paragraph54

15 JUDGE WISNIEWSKI: Yes.

16 MR. OXENFORD: -- where Dr. Salinger is not

17 talking specifically about agreements. He's talking
18 about, as a hypotheticalmatter, other agreements

19 could have been reachedthat would be lower that would

20 have been excluded. Not that there are specific
21 agreements,just that hypothetically they could have

22 reachedother agreements. And, as a matter of
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1 economics, the mere fact that they decided to include

2 them here means that this Court should take that into

3 account in judging the weight to be given to those

4 agreements.

33

JUDGE WISNIEWSKI: Well, can he reach an

6 opinion as an expert reasoningfrom a hypothetical?

10

MR. OXENFORD: Yes, I think he can.

CHIEF JUDGE SLEDGE: Any other questions?

JUDGE WISNIEWSKI: No.

CHIEF JUDGE SLEDGE: All right. We'l
11 recessto consider the motion.

12 (Brief recess10:09 a.m. to 10:14 a.m.)

CHIEF JUDGE SLEDGE: Thank you. We'l come

14 to order.

15 Having reviewed the motions in opposition in

16 advanceand then hearing the argumentstoday and there

17 being no further questioningof the witness under voir

18 dire, the objection is sustainedand the motion by

19 SoundExchangeis granted.

20 The judges find that the basis for the

21 testimony is speculationand not facts that are

22 admitted and that the expert opinions in paragraph54
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1 and referencedin the other places identified, 20 and

2 65, are basedon those speculatedfacts.

And, Mr. Handzo, I believe, and I'm asking

4 you to confirm that this observationis correct, it
5 appearsthat the way that the Motion in Limine is
6 phrasedand your objection referring to the motion,

7 then the order sustainingthat objection does not

8 impact the admissibility of the balanceof the

9 exhibit.
10 MR. HANDZO: That is correct, Your Honor.

CHIEF JUDGE SLEDGE: With the exclusions in

12 the Motion in Limine, Rebuttal Exhibit 1 is admitted.

13

14

15

(Live365 Rebuttal Exhibit Number 1

was received into evidence.)

JUDGE ROBERTS: Mr. MacDonald, before you

16 continue let me first say that I would appreciateit
17 if in your rebuttal testimony in offering

18 clarification as to the operationof Live365 with

19 respectto webcasting,broadcasting,et cetera, and I

20 would strongly encourageyou in the rebuttal phase

21 both with this witness and with Mr. Smallens to follow

22 that you observe those boundariesand do not use those
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1 terms loosely again so that we don't have any

2 confusion as to broadcasting,webcasting, et cetera,

3 as to the operationsof Live365.

35

MR. MacDONALD: Thank you, Your Honor. We

5 will certainly do our best to avoid any further
6 confusion.

JUDGE ROBERTS: Very good.

8 BY MR. MacDONALD:

Dr. Salinger, what was the scope of your

10 retention in this matter?

A I was asked to review and comment upon

12 Dr. Pelcovits'eport.
Now, before getting into your comments and

14 your specific critiques of Dr. Pelcovits, could you

15 briefly summarizewhat Dr. Pelcovits did in arriving
16 at his range of reasonablerates that are set forth in

17 his testimony?

18 A Yes. To determinea range of rates
19 Dr. Pelcovits put forward two benchmarks. One

20 benchmarkwhich he calls the interactive services

21 agreementsbenchmarksare basedon agreementsbetween

22 the -- between four major record labels and

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing— Volume I 07-28-2010

1 interactive Internet music services. And -- and so

2 and then he adjusts the rates that he observesin

3 those agreementsto a rate that he concludeswould be

4 comparablefor -- for noninteractiveInternet music

5 servicesand then -- and he comes up with a number of

6 ~ 0036 per play.

And then the -- the other benchmark is -- is
8 the agreementsbetween SoundExchangeand -- and the

9 set -- and two sets of webcasters. One of them is
10 broadcastersrepresentedby NAB, the other is XN

11 Sirius. And there he comes up with benchmarks

12 becausethose agreementshave different rates for

13 different. years, those -- those rates start at -- in

14 2011 at, I think I recall .00175 per play rising to

15 .00245 per play in 2015. And he says that -- that
16 those two benchmarksform the -- the range within

17 which -- and that anything within that range would

18 meet the statutory standardof rates to which a

19 willing buyer and willing seller would agree.

20 Q Could you provide just a little bit more

21 detail about how Dr. Pelcovits arrived at the .0036

22 per play rate?
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Yes. It's actually at its core a very
37

2 simple calculation. And there are a lot of bells and

3 whistles to it, but -- but it's important to focus on

4 the core calculation.

So he takes these agreementsbetween the

6 major record labels and interactivemusic services, he

7 computesan averageroyalty rate for them, which is
8 which was .021, and I'm going to forget the last two

9 digits, per play. And then -- then he ascertainsthat
10 the -- that those royalties constitute 47 percent

11 approximately47 percent of the revenuesfor the

12 for the interactivemusic services. And so he says

13 that the appropriateway to apply the benchmark is to

14 come up with a royalty rate for the noninteractive

15 servicesthat would generatethat same 47 percent of

16 revenuesthat would be the royalties for the

17 noninteractiveservices.

18 And so then what he does is he computes a

19 revenueper play for the -- for noninteractivemusic

20 servicesby taking subscriptionrates and -- which

21 gives you a revenueper -- per subscriber,and then

22 dividing it by an estimateof plays per subscriberto
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1 get a revenueper play for -- for noninteractive

2 services, right, which he gets to be about .0073 cents

3 per play. And then he says well, to get the -- to get

the royalty you take the 47 percent, right, which is
5 the -- the royalty is a fraction or is a percentageof

6 revenuesin the interactive service, apply that to the

7 .0073, which is his estimateof the revenuesper play

8 that he got for the noninteractiveservices, to get.

9 approximately .0036. And -- and the calculation
10 doesn'0 come out exactly .0036 becausethere are some

11 bells and whistles that change it a little but, but

12 that's the guts of the calculation.

38

13 And sticking with Dr. Pelcovits'nteractive
14 servicesbenchmarkanalysis, and before we get into

15 specifics what at a high level did Dr. Pelcovits do

16 wrong?

17 A I have -- I have a lot of detailed
18 criticisms of Dr. Pelcovits, but I have two main ones

19 that are the most important.

20 Okay. So -- so the first one is that
21 that the conclusion that he arrived at appearsto be

22 wrong on its face. And the reason it appearsto be

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

1 wrong on its face is that he -- he gets an estimated

2 number of .0036 per play and he says that a -- he

3 concludesthat a willing buyer would -- would accept

that rate. But that .0036 appearsto be above the

5 revenuesper play that noninteractiveservicesare

6 able to get and -- right. So -- so whatever, you

7 know, the plausibility of the methodologyof this, it
8 seems to have arrived at the wrong answer.

39

So then you want. to ask well, why did I

10 arrive at the wrong answer? And there'sactually
11 and that leads to my secondcriticism, and it's really
12 very simple, which is that he looked at the

13 noninteractiveservicesand he assumedthat they were

14 entirely subscriber-supportedservices. And yet when

15 you -- when you -- when you look at the economic model

16 of any business,you have to understandhow they

17 actually generatetheir -- their revenue. And -- and

18 so a substantialfraction of the noninteractivemusic

19 servicesare primarily advertising-supportedservices,

20 and the revenueper play for advertising-supported

21 servicesappearsto be substantiallybelow the revenue

22 per play for the subscriber.
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So -- so what he did was a little bit like
40

2 trying to figure out the -- the revenueper user for

3 an airline and saying well, I'm just going to use the

4 full fare first-class seatsas being representative,

5 ignoring the fact that most of the seatson the plane

6 are coach seatsperhapssold -- sold at a discount.

7 And if you wanted to understandthe economicsof the

8 airline industry, that's a reality you'd have to take

9 into account.

10 If he wants to understandthe basic

11 economicsof Internet radio, he needs to take account

12 of the -- of the fact that it's -- that the revenue

13 streamsupporting it is a -- is a mix of subscribers

14 and -- and free userswho are being paid for it on an

15 ad-supportedbasis.

17

Q Thank you, Dr. Salinger.

JUDGE ROBERTS: Dr. Salinger, just a

18 questionon the secondpoint with respectto

19 Dr. Pelcovits examining the interactive servicemarket.

20 and the fact that that's principally subscription

21 based.

22 Is there any way in your opinion that he
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1 could have made an adjustmentto addressthat fact,
2 that it is principally subscriptionbasedwhereas the

3 noninteractivemarket it's not, or does that really
4 just doom his theory or his benchmarkwith respectto

5 using interactive services

THE WITNESS: No. I don'

JUDGE ROBERTS: -- becauseno adjustmentcan

8 be made?

THE WITNESS: It doesn'tdoom the

10 benchmark-- the benchmarkapproach. If he -- if you

11 start with the assumptionthat you want to set a

12 royalty rate that will -- that is likely to generate

13 royalties as a percentof revenuesthat are the same

14 for the -- for noninteractiveand interactive
15 services, you can apply that logic to the actual

16 revenuesfor the noninteractiveservicestaking into

17 account both the advertisingplays and the

18 nonadvertisingplays. All right.
19 So -- so you could come up with -- so I'm

20 not -- I'm not objecting to the benchmarkapproach.

21 I'm not -- I'm willing to take as given the, you know,

22 the best you can do is the -- is equate the ratio of
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1 royalties to revenues. I'm just saying do it on the

2 real revenues,not the -- not the distortedview of

3 the revenueswhich is basedon this assumptionthat
4 all the users are subscribers.

42

JUDGE ROBERTS: So he should have looked at

6 noninteractiveservicesand not interactive services?

7 Is that what you'e saying?

THE WITNESS: It was fine to use the

9 interactive servicesas a benchmark--

10 JUDGE ROBERTS: Yes.

THE WITNESS: -- even -- even if they'e
12 entirely subscribersupported.

JUDGE ROBERTS: Okay.

THE WITNESS: Right. And so -- and so with

15 that there'sa royalty per play and there'sa revenue

16 per play, right, and you take that ratio and you'e
17 going to get royalties as a fraction of revenues.

18 Okay.

19 With the not -- the fact that the

20 noninteractiveserviceshave a different mix of

21 subscribersand advertisersis not a barrier to coming

22 up with a royalty that would -- that would give you
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1 the same ratio of -- of royalties to revenues. Right.

2 What -- what you need to figure out is what -- what'

3 the actual revenueper play that the -- that the

4 noninteractiveservicescan get and then come up with

5 a royalty per play that will give you that same

6 47 percent ratio.
JUDGE ROBERTS: So you'e saying he could

8 have done it, he just didn't do it?

10

THE WITNESS: Yes.

JUDGE ROBERTS: Okay. Thank you.

CHIEF JUDGE SLEDGE: Well, your answer

12 wasn't what I expectedit to be. I thought you were

13 going to answer Judge Roberts'uestionby saying he

14 could have done it if he had consideredthe

15 ad-supportedrevenuesas opposedto considering the

16 subscriber-supportedrevenues. But that isn.'t the

17 answer you gave.

18 THE WITNESS: Well, a lot of the Internet

19 radio -- a lot of the noninteractiveserviceshave

20 some subscribersand they have -- and they have some

21 nonsubscriberswho are listening on an ad-supported

22 basis. Both of those are part of their revenue
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1 stream. Right. So you. want -- so you would want

2 to -- you would -- you would want to and you can as a

3 practical matter take both of those into account.

Just like with the airplane, there are some

5 first-class seats, right. And the economicsof the

6 airplane businessis that you do get to sell some of

7 those first-class seats,but you don't get to sell all
8 first-class seats. So there are -- there are a lot of

10 JUDGE WISNIEWSKl: That depends. There are

11 some all first-classcarriers. But generally

12 speaking.

13 THE WITNESS: Fair enough. The -- I'm

14 sorry. Did I answer your question?

15 CHIEF JUDGE SLEDGE: Yes, sir, you did.

16 Thank you.

17 THE WITNESS: Okay.

18 BY MR. MacDONALD:

Dr. Salinger, picking up on some of the

20 questionsasked by the judges, did you actually
21 undertakean effort to take int.o account the different
22 mix of ad-supportedrevenuesand
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1 subscription-supportedrevenuesfor the noninteractive

2 market?

A Yes, I provided, I characterizethem as

4 illustrative calculationsbecauseI didn't -- I didn'

5 have available to me all of the data that I might have

6 liked. But I think I had enough data to — — so that I

7 was comfortable concluding that if you had all the

8 data, you would get a much different answer from the

9 one Dr. Pelcovits got.

10 Q In turning your attention to paragraph26 of

11 your report, which is on. page 10 -- do you see where

12 I 'm at?

13 A Yes.

Q -- you have some calculationshere that
15 continue on into page 11.

Do you see what I'm referring to?

17 A Yes.

Q What were you calculating here?

A Well, it's -- I was providing illustrative
20 calculations like the ones we'e -- we'e just been

21 talking about. So what I -- I have an estimateof

22 revenuesper play for
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JUDGE ROBERTS: What page are you on?

MR. MacDONALD: I'm sorry, Judge Roberts.

3 It's pages 10 and 11, paragraph26.

JUDGE ROBERTS: Thank you.

5 BY MR. MacDONALD:

Q Go ahead, Dr. Salinger.

A I have an estimateof -- of revenuesper

8 play for the ad-supported-- for the ad-supported

9 users, right, and the estimate I came up with was

10 .0023 cents per play.

I took Dr. Pelcovits'stimateof .0073

12 cents per play for the subscriber-- for the

13 subscribers,right, and then I used SoundExchangedata

14 to get a rough estimateof the mix of subscribers

15 of subscribersand -- or nonsubscriptionuses and

16 subscriptionuses. And then I computed an average

17 revenueper play for the industry as an averageof

18 what you -- of the revenueper play for subscribers

19 and the revenueper play for nonsubscribers,a

20 weighted averagerepresentingthe fraction -- the

21 estimateof th.e fraction of plays to nonsubscribers

22 and subscribers,and came up with an estimateto get
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1 an illustrative calculation of .0024 cents per play as

2 a more realistic number as to what Internet

3 noninteractiveservicesare able to get. And of

4 course that's a much smaller number than the .0073

5 cents per play underlying Dr. Pelcovits'alculation.
So you could -- you would then take the

7 47 percent and apply it to the .0024 cents per play or

8 the more accuratenumber that. -- that you would get

9 if -- if you had all the data that you wanted to

10 really pin that down.

Q And basedon your calculation of .0024,

12 which is the revenueper play for the noninteractive

13 market, what did you conclude about the .0036 royalty
14 rate proposedby Dr. Pelcovits for the noninteractive

15 market?

16 I believe it -- it's an estimatethat'
17 basedon ignoring a really fundamental fact about the

18 economicsof the market that he was studying and

19 that -- and -- and I disagreedwith his conclusion

20 that a -- that a willing buyer that was a

21 noninteractiveInternet music service would -- would

22 agree to that rate.
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Q And jumping back very briefly to paragraph
48

2 25, which starts on page 9, you have additional

3 calculationshere with respect to Pandora, and my

4 question is what were you calculatinghere?

A Pandorahad reported its revenuesand from

6 -- and from SoundExchangedata we could estimate

7 Pandora'splays. We had the actual data -- at the

8 time I did the report I had the actual data for 2008.

9 For 2009 we just had through October, so we had ten

10 months of data, but. we could then -- I then projected
11 thai to a year by multiplying by six-fifths, and so I

12 could compute a revenueper play for Pandora.

13 And I was particularly interestedin Pandora

14 becausein Dr. Pelcovits'ectionon the emerging

15 businessmodels in the noninteractivemusic webcasting

16 industry he -- he takes Pandoraas Exhibit 1, as one

17 of thesenew models, so -- and I was also interested
18 in Pandorabecauseit has been so successful.

19 So the estimatethere is that in 2008

20 Pandorahad a revenueper play of only .00134 cents.

21 And then the estimate in '09, which was actually an

22 overestimate,right, becauseour projection of the
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1 actual plays underestimatedthe actual plays, was that

2 it only got .00181 cents per play. And, again, that'
3 much less than the .0073 cents per play underlying

4 Dr. Pelcovits'alculationof the .0036 cents per

5 play.

49

Q And looking at this data what did you

7 conclude about Dr. Pelcovits'ecommendedrate of

8 .0036 per play?

I concludedthat Pandorawould not, pay that
10 rate.

Q Now, Dr.
Pelcovits'UDGE

WISNIEWSKI: Lei me see if I can get

13 you to be a bit more specific on that.
They would not pay the rate t:hat

15 Dr. Pelcovits has suggested? Is that what you'e
16 referring to?

17 THE WITNESS: They would not -- well, they

18 wouldn't pay .0036

19

20

JUDGE WISNIEWSKI: Right.

THE WITNESS: -- right, which is -- which

21 would be a royalty that was twice as much as their
22 revenueper play and didn't take account of any of
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1 their other costs. Okay.
50

JUDGE WISNIEWSKI: But they wouldn't pay

3 that rate assumingthat their revenueswere the same

4 as what you had found them to be in 2008 and 2009?

THE WITNESS: That's -- that's correct.

JUDGE WISNIEWSKI: Okay.

THE WITNESS: That is, it is basedon the

8 on the data that we have, and I understandthat. these

9 are forward-looking rates.
10 One of the things I always tell my students

11 is that we want to be forward-looking and we want to

12 be databasedand the problem is we don't have data on

13 the future. But Dr. Pelcovits'alculationwas also

14 basedentirely on existing data on the past.
JUDGE WISNIEWSKI: I understandthat, and

16 there are limitations obviously

17

18

THE WITNESS: Right.

JUDGE WISNIEWSKI: -- with what we can work

19 with. I'm just trying to understand

20

21

THE WITNESS: Yeah, right.
JUDGE WISNIEWSKI: -- preciselywhat you

22 were talking about. That's all.
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THE WITNESS: Yes.

2 BY MR. MacDONALD:

Q

Dr. Pelcovits, just picking up

I'm Dr. Salinger.

Sorry. My apologies, Dr. Salinger.

How do you addressthis idea that
7 Dr. Pelcovits'ecommendedroyalty rates are for the

8 next five years whereas the data that you have cited
9 is current or in the recent past?

10 A Well, Dr. Pelcovits'stimatesare basedon

11 the market as it has existed and one might argue that
12 well, there are -- I believe in the future the numbers

13 are going to change and so the -- and so, you know, so

14 on a forward-looking basis you need to set rates that
15 would -- that are different from what would be

16 appropriatefor this past period. But Dr. Pelcovits

17 has -- has not done that, and so -- so I mean I'm

18 I'm commenting on what he did.

19 Q And did Dr. Pelcovits also rely upon

20 historic data for his calculations?

21 Yes.

22 Q Let's turn now
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A I'm sorry. I did have -- I had one other
52

2 thing I wanted to say. Dr. Pelcovits

MR. HANDZO: Objection, Your Honor. There'

4 not a questionpending.

THE WITNESS: I meant in responseto the

6 question.

CHIEF JUDGE SLEDGE: You answeredthe

8 question.

9 BY MR. MacDONALD:

10 Let's move on, Dr. Salinger.
Let's turn to the next section of your

12 written testimony beginning at page 12.

Are you there, Dr. Salinger?

A Yes.

Q Now, in this section you identified several

16 methodological flaws and observationsin

17 Dr. Pelcovits'nalysis?
18 Yes.

19 Let's briefly turn to these flaws and

20 observationsstarting with the subheadingthat reads

21 "BenchmarkAnalysis Is A Shortcut."

What's wrong with using a shortcut?
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There's nothing inherently wrong with using
53

2 a shortcut. So in this section the main points are

3 that while you may, as a practical matter, have to use

4 a shortcut, when you do it, you need to recognize that
5 you'e using a shortcut and subject the answer you get

6 from the shortcut to some sort of reality check.

So the sort of reality check I think he

8 should have done is when he got an answer of a willing

9 buyer would pay .0036 cents per play, he should have

10 subjectedthat to a reality check against the

11 against the, you know, against the fact of the

12 j ndustry.

13 Q Do you believe that. Dr. Pelcovits conducted

14 such a reality check'?

15 I'm not. aware that he -- that he conducted

16 such a reality check and I believe that the proper

17 conclusion to draw from such a reality check is that
18 the .0036 estimate fails the test.
19 Q Now, on page 13 you have anotherheading

20 that refers to "Implicit. And Incorrect Assumption"

21 JUDGE WISNIEXSKI: Actually before you get

22 there, Mr. MacDonald, just one quick question related

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

1 back to page 12 that might save us a minute later, and

2 that is with respect to paragraph29, which you were

3 just discussing,Dr. Salinger, you have a footnote

4 there, footnote 12.

54

THE WITNESS: Yes.

JUDGE WISNIEWSKI: And this is repeateda

7 couple of times in the course of that footnote, but

8 let's just take it in the context of the second

9 sent.ence where you conclude that those businessesthat
10 cannot make a rate of profit available in other

11 activities will not stay in business.

I presumethat you'e t:alking about the long

13 run since that's the traditional outlook?

THE WITNESS: Yes.

JUDGE WISNIEWSKI: Okay. Thank you.

16 BY NR. NacDONALD:

17 Q Dr. Salinger, turning to the next section,

18 the one about the implicit and incorrect assumption,

19 what is the assumptionthat you'e referring to here?

20 A The assumptionthat all users of

21 noninteractiveInternet music servicesare

22 subscribers.
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And why do you say that that's an incorrect
55

2 assumption?

A Because-- becausethe reality of a lot of

4 the services is that they have a mix of subscribers

5 and nonsubscribersand, in fact, for a lot of them the

6 nonsubscribersaccount for a much bigger fraction of

7 the plays than -- than the subscribers.

Q And turning your attention to paragraph33,

9 which appearson page 14, you provide some

10 calculations.

12

What calculationsdid you do here?

This is a calculation of what -- what

13 royalty rate you would get if you took Dr. Pelcovits'4

logic of -- that the royalties should be .0 -- should

15 be 47 percent of revenuesand you applied that logic

16 to the two services for which I had data, which were

17 Pandoraand Live365. And if you did -- and, you know,

18 so that was another reality check on this. And you

19 and you end up with a royalty rate of .00075 for the

20 2008 data, the .00090 for 2009 data. And, of course,

21 that's -- that's far below the.0036 in the -- that
22 Dr. Pelcovits got.
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In your next section which begins on page 15
56

2 you provide the heading "Failure To Analyze

3 IndependentLabel ContractsAnd Performances."

Do you see that?

A Yes.

Q From your review, did Dr. Pelcovits analyze

7 contractswith independentlabels in his interactive
8 servicesbenchmarkanalysis?

A No.

10 Is that a problem?

It could be a problem if Internet -- if
12 independent-- if music from independentlabels
13 constitutesa substantialfraction of the plays on the

14 noninteractiveservicesand if the -- and if the

15 independentswould have chargeda lower rate than

16 than the major music labels, then -- then when you

17 then you'd want to take account of the -- of the

18 contractswith the -- of the contractsthat you would

19 expect with the independentlabels in setting a single

20 rate for the entire industry.

21 JUDGE ROBERTS: Dr. Salinger, what do you

22 mean by "substantial"? I have that word circled here
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1 in your testimony and I'm wondering preciselywhat are

2 you attaching to as being substantial.

57

THE WITNESS: With respectto the fraction
4 of plays?

JUDGE ROBERTS: Yes.

THE WITNESS: Well, I'e seen estimatesthat
7 40 percent of the plays on some noninteractive

8 servicesare for independentlabels, so I would say

9 I would certainly say 40 percent is substantial,but

10 even

JUDGE ROBERTS: Right. But you'e looking

12 at it -- when you say that, "substantial,"you'e
13 looking at it across the industry, not focusing on

14 particular webcasters,correct?

15 THE WITNESS: I'm looking at -- so I think

16 what's important is looking

17 JUDGE ROBERTS: The reason I'm asking is I

18 can recall testimony that roughly it breaks out to

19 about 80 percent comes from the major labels and

20 20 percent from the independents,but I'm wondering if
21 that's in your view substantialor you have some other

22 facts to give in terms of what constitutesa
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1 substantialpercentage.
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THE WITNESS: So what's important is the

3 fact -- is the fraction.
JUDGE ROBERTS: Yes, becauseit. then allows

5 me to determineexactly a weight to be given to your

6 criticism.
THE WITNESS: And what's also important is

8 the -- is the difference in the rates that will be

9 chargedby -- by the independentlabels comparedto

10 the major labels.
There are -- my understandingis that there

12 are independent.labels that. are -- that are members of

13 SoundExchangeand that Dr. Pelcovits could have

JUDGE ROBERTS: Yes.

THE WITNESS: -- included that, and -- and

16 it's simply an observationon my part that -- that he

17 didn'. But without knowing what the rates are in

18 those contracts I can't know how big an effect it
19 would have.

20 JUDGE ROBERTS: Okay. I understandyou

21 can't know what the effect is, but what constitutes
22 substantialwhere we have to begin to worry about the
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1 effect becauseif
59

THE WITNESS: Yeah.

JUDGE ROBERTS: -- independentsonly account.

4 for 5 percent, then maybe we don't have to worry that
5 much about it?

THE WITNESS: If the -- I don't know the

7 exact number.

JUDGE ROBERTS: Okay.

THE WITNESS: And I would have -- I would

10 have counted 20 percent as substantial. I don'0 know

11 if I would count 5 percent as substantial. But I

12 don't have the -- I don't have any numbers other than

13 what's in my footnotes to -- to give you.

JUDGE ROBERTS: All right.
CHIEF JUDGE SLEDGE: Mell, in addition to

16 not knowing that, I think it's curious that your last
17 sentence,which is the basis of all of that
18 discussion,has no citation at all.
19

20

21

THE WITNESS: So this is paragraph35?

CHIEF JUDGE SLEDGE: Yes.

THE WITNESS: It's true that I don't -- that
22 I don't know the rates and so -- so I don't know
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1 quantitativelyhow -- how big this is. I
60

CHIEF JUDGE SLEDGE: Well, you don't know if
3 they'e lower than the major labels?

THE WITNESS: That's correct, but that -- I

5 would have

CHIEF JUDGE SLEDGE: So what's the point?

THE WITNESS: It's simply an observation

8 about Dr. -- about Dr. Pelcovits'eport,that he'

9 coming up with a single rate that is supposedto apply

10 to -- for all purchasesand all sales in this industry

11 and the -- and the sellers are -- they'edifferent
12 kinds of sellers, and -- and he basedhis estimateof

13 the .02194 on just one type of seller.
CHIEF JUDGE SLEDGE: But you conclude that

15 it's biasedupward basedon facts that you don't know?

16 THE WITNESS: I agree that I don't -- I

17 don't know the facts.
18 BY MR. MacDONALD:

19 Q Dr. Salinger, did you have accessto any of

20 these independentlabel contracts?

21 A I did not.

22 Q Do you know whether Dr. Pelcovits did?
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A Well, becausethe -- becausethere are

2 independentlabels that are members of SoundExchange,

3 I think that if -- I think if I had been an expert for

4 SoundExchange,I would have expectedto be able to ask

5 for those contractsand to -- and to see them.

Going back to paragraph35 with respectto

7 the percentagesand data that you cite there, does

8 this data relate to the interactive services,

9 n.oninteractiveservicesor somethingelse?

10 A These data relate to the noninteractive

11 services. You'e referring to the -- to the -- to the

12 fraction of — — of plays that are...
13 Turning your attention to paragraph36,

14 still sticking with the same section, and specifically
15 the last sentenceof paragraph36 or the last couple

16 sentences. Did you see any contractsbetween a

17 noninteractiveservice and an independentlabel?

18 A I'm sorry. Did I see?

Correct. Or are you aware of any -- of the

20 royalty rate of any contractsbetween an independent

21 label and a noninteractiveservice?

A My understandingis, from -- from
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1 Mr. Floater's testimony, is that there have been

2 some -- some independentlabels that have offered

3 their -- their music on a royalty-free basis.

Q Thank you.

Let's turn to the next section that begins

6 on the bottom of page 16 which has the heading

7 "Downward Trend In The Effective Per Play Rates."

Do you see what I'm referring to?

A Yes.

10 Q What downward trend did you observe?

A Dr. Pelcovits has observationson contracts

12 that span -- they -- some of them start as early as

13 January2007 and then they -- they go through some

14 portion of 2009. He takes an average— — to get to his

15 .02194 he takes an averageover the entire period.

What I did was I broke out 2007, 2008 and

17 2009 separately,and what you see is that 2007 was

18 was the highest, 2008 was -- was lower than 2007 and

19 then 2009 was still lower. And so on a

20 forward-looking basis I think it would have been

21 better to have just used the 2009 estimatesrather
22 than the averageover the entire period.
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Q How would this downward trend that you
63

2 observedaffect Dr. Pelcovits'nteractiveservice

3 benchmark?

A It would have causedhim to estimatea

5 somewhat lower rate.
Q Now, at the bottom of page 17

A About 10 percent.

Q Thank you, Dr. Salinger.

Near the bottom of page 17 do you see the

10 headingwith the title "The IrrelevanceOf, And

11 Problems With, Dr. Pelcovits'egressionAnalysis"?

12 A Yes.

13 Why is Dr. Pelcovits'egressionanalysis
14 irrelevant?
15 A So remember that he gets the .0037 — — .0036,

16 and roughly that's 47 percent of -- of the .0073

17 and -- right, which is his estimateof the revenueper

18 play. And that .0073 under revenueper play is taken

19 by dividing revenueper subscriber, that is, the

20 averagesubscriptionrate, right, which is I think a

21 little over 94, and dividing it by plays per

22 subscriber. Right.
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So -- right. And so -- so he could have

2 just done that, but insteadwhat he did was he did

3 that calculation -- he did different versions of that

4 calculation three ways and averagedthem together.

And the third way used -- he used regression

6 analysis as an input. And what he did was insteadof,

7 you know, in calculating the -- the revenueper play,

8 insteadof taking the actual averagesubscription

9 rate, right, which is -- I mean this is all using the

10 subscriptionrates, which is already a problem, but

11 even putting that aside, insteadof using the actual

12 averagesubscriptionrate he uses this higher number,

13 right, $ 4 and 80 some cents I think it was. Right.

14 So -- so what's that $ 4 and 80 cents?

15 Well, that's his estimateof what the

16 interactive serviceswould charge if they weren'

17 interactivebut they, nonetheless,had all of the

18 other featuresthat are systematicallydifferent
19 between the interactive and the noninteractive

20 services. Right. So the interactive servicesmight

21 have a higher sound quality, there might be some

22 portability involved, but there'ssome other -- other
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1 reasonswhy the averagesubscriptionprice for, you

2 know, for the -- for the interactive serviceswould be

3 higher.

65

So he's saying okay, I want to calculate
5 what the interactive serviceswould charge if they

6 weren't interactive.
Well, that -- that's an irrelevant number.

8 Right. You'e not -- this -- the purpose of this
9 proceedingis not to set the rates that would be paid

10 by the interactive services if they were not

11 interactive. The purposeof this proceedingis to set
12 the rates for the noninteractiveservicesas they are.

13 He should have just stuck with the, you

14 know, with -- if he's going to make this assumption

15 that — — that it's a subscriber— basedbusiness,he

16 should have just stuck with the most -- the simplest

17 approach, which is to take that average-- that
18 averagesubscriptionfee.

Now, you know, that -- to be fair to him,

20 you know, that calculation is one of the three things

21 that entershis average. And to be fair to him, you

22 don't get -- the size of this is not huge, but it was
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1 this huge complicatedpiece of the analysiswhich had

2 the effect of increasingthe rate somewhat and which

3 was a complete diversion.

Sticking with your critique of

5 Dr. Pelcovits'egressionanalysis, you have another

6 heading on page 20 that reads "Fixed Effects Eliminate

7 Observations."

Do you see that?
A Yes.

10 First of all, what is a fixed effect as used

11 in econometrics?

12 A A fixed effect is a dummy variable. So a

13 dummy variable is a variable that's coded 01 and it'
14 often used in econometricswhere there are -- within

15 the sample you have a lot of observationsthat -- that
16 have some common element that make those observations

17 not independentof each other and so -- so you might

18 put in a fixed effect. So it's almost -- so when you

19 use a fixed effect, it's -- you know, properly

20 understoodit's done when the fixed effect applies to

21 more than one observation.

22 Q Did Dr. Pelcovits claim to use fixed
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1 effects?
67

A He did.

Q Do you have an opinion as to whether

4 Dr. Pelcovits properly used fixed effects?
A Ny opinion is he used them improperly

6 becausein some of the caseshe used fixed effects for

7 observation-- fixed effects that applied to a single

8 observation. And the effect of using a fixed effect
9 on a single observationis simply to exclude the

10 observationand -- and -- which is something that
11 really you have to be very careful about doing as an

12 econometrician.

13 Q As an econometrician,does it causeyou

14 concern when you see excluded observations?

15 Zt is good econometricpractice to look

16 carefully at the data and see whether the data are

17 good and to considerwhether all -- all the

18 observationsare good data. And on some occasionsit
19 is appropriateto -- to exclude observations,but. it'
20 something that you have to be very careful about doing

21 because-- becausethe -- if you'e given free rein

22 in excluding observations,then you can often generate
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1 whatever results you want to generate. And because

2 there is that risk of the misuse of excluding

3 observations,the justification -- there'sa very high

4 standardfor what justification you have to give to

5 exclude observations.

68

Do you believe that Dr. Pelcovits met that
7 high standardof justification to exclude

8 observations?

A No.

10 One final question about Dr. Pelcovits'1
regressionanalysis.

12 JUDGE WISNIEWSKI: Are you movin.g past the

13 fixed effeet?

MR. MacDONALD: I'e moving to footnote 31,

15 which is part of the fixed effect discussion.

16 JUDGE WISNIEWSKI: Okay. Go ahead, please.

17 BY MR. MacDONALD:

18 In footnote 31, Dr. Salinger, at the bottom

19 of page 21 you have a discussionabout confidence

20 intervals and you refer to Exhibit 6.

21 Do you see what I'm referring to?

22 A Yes.
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Could you briefly summarizeyour
69

2 observationsabout what a 95 percent confidence

3 interval of Dr. Pelcovits'esultwould yield?

Yes. So -- so Dr. Pelcovits computed the

5 .0036 by -- by taking the averageof three numbers,

6 and just one of the numbers is basedon this
7 regressionanalysis. But for the input, and I forget

8 whether it was .0039 or, you know, whatever it was,

9 the confidence interval on -- on that entry into the

10 estimateof the averagewas -- was huge. Right. It
11 ranged from, you know, as I see in the footnote, .0004

12 cents, right, which would be a royalty far below even

13 what Live365 is suggesting,to a rate of .008, which

14 of course is -- would be a rate far above what anyone

15 else is suggesting.

So even if it were right to use the

17 subscriptionfees, even if it were right to use the

18 regressionanalysis to begin with, the -- and even if
19 he should have used these fixed effects, right, and

20 none of those are true, the end result was something

21 that was so imprecise that that would have been

22 another reason for discarding it.
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MR. MacDONALD: Judge Wisniewski, I was
70

2 about to move on.

JUDGE WISNIEWSKI: Thank you, Mr. MacDonald.

Going back to page 48 in this section,

5 Dr. Salinger, where you mentioned the services for

6 which Dr. Pelcovits used dummy variables

THE WITNESS: Uh-huh.

JUDGE WISNIEWSKI: -- I guessmy question to

9 you is given the nature of this industry, would it be

10 fair to consider these different servicesessentially
11 as brands?

THE WITNESS: Yes, I think the different
13 servicesare brands.

14 JUDGE WISNIEWSKI: And that being the case,

15 are you familiar with -- 'as you well know, BLS

16 typically does a great deal of researchon hedonic key

17 functions becausethey use them so much in

18 constructingprice indices.

20

THE WITNESS: Yes.

JUDGE WISNIEWSKI: Are you familiar with an

21 article by Ruder and To from 2004 on the use of brand

22 dummy variables and the problems that may be
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1 associatedwith that?

THE WITNESS: I don't know that article
3 specifically.

JUDGE WISNIEWSKI: Thank you.

5 BY MR. MacDONALD:

Q Now, Dr. Salinger, I would like to turn your

7 attention to the next section of your report. which

8 begins on page 22 regardingDr. Pelcovits'SA
9 agreementbenchmarkanalysis.

10 You have this heading -- your first
11 subheadingI should say in the section is
12 "SoundExchangeHas Excluded Evidence"

MR. HANDZO: Objeci ion, Your Honor. This is
14 part of the testimony that was stricken.

MR. MacDONALD: My apologies, Your Honor,

16 that is correct. I'l move on.

17 BY MR. MacDONALD:

18 Q Let's turn to the next section beginning on

19 page 23, Dr. Salinger.

20 A Yes.

21 Q This is titled "The PrecedentialWSA

22 AgreementsEnable The NAB And Sirius XM To Raise Their
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1 Rival's Costs."
72

Do you see what I'm referring to?

Yes.

Generally speaking, what does this principle
5 of raising rival's costs mean?

In almost all casesbusinessesare made

7 worse off by an increasein their costs. But there is
8 one exception to the rule, and that is if there is
9 a -- something that's a cost for you as a businessbut

10 it's also a cost for your rivals and it's a more

11 important cost for your rivals than it is for you,

12 then you would actually benefit from an increasein

13 the price of that cost becauseeven though it would

14 raise your cost, it would raise the cost of your

15 rivals more.

16 Q Could you summarizehow the principle of
yL

17 raising rival's costs applies here?

18 A Well, the basic conditions may -- may be

19 may apply to this industry -- to these agreements. So

20 if you take NAB, they'e representingbroadcasters.

21 Broadcastersare primarily in the terrestrial radio

22 businesswhere they -- where they get to use the music
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1 royalty free. So they -- so they have to pay

2 royalties for -- for their webcasts,but the -- but

3 the webcastingis -- is not the -- is typically not

4 the most important part of their business.

73

Similarly, Sirius XN is primarily in the

6 businessof satellite radio and they also -- and so

7 what they -- the royalties they pay for their
8 satellite radio transmissionare not set by this
9 proceeding. And so this proceedingis setting the

10 rates for a relatively small -- for a relatively small

11 portion of their business.

12 To the extent that the rates they agreedto

13 would result in a higher rate being set in this
14 proceeding, then it could be worth it. And I -- and I

15 should also add with respect to both of those entities
16 that if you look at their annual reports, they

17 identify Internet radio as a major strategicthreat to

18 their main -- to their main businesses.

19 So it may have been worth it to them to

20 agree to -- to agree to higher rates even though, all
21 else equal, they'd prefer to pay a lower rate. But

22 the -- but the combination of their paying a higher
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1 rate and that causing the strategicthreat to them to

2 also have to pay a higher rate, that could have been

3 worth it to them -- well, that could have been worth

4 it to them.

74

In discussion

JUDGE ROBERTS: Dr. Salinger, with respect

7 to NAB's members and your theory about raising rivals'
costs, who are their rivals?

THE WITNESS: So the NAB members -- my

10 understandingis NAB

JUDGE ROBERTS: Is representingterrestrial
12 broadcasters.

13 THE WITNESS: -- is representingterrestrial
14 broadcasterswho also do webcasts,but there are also

15 companiesthat are exclusively Internet radio

16 companiesthat don't have terrestrial licenses.
17 JUDGE ROBERTS: Yes.

18 THE WITNESS: And that's -- and that's whose

19 rates are being determinedin this proceeding.

20 JUDGE ROBERTS: Okay. I'm still not clear
21 as to, for purposesof this theory, who are their
22 rivals. Who are the NAB members concernedwith that
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1 are their rivals in the Internet business?
75

THE WITNESS: Noninteractive Internet music

3 services.

JUDGE ROBERTS: All of them?

THE WITNESS: Well, not necessarilyevery

6 one, but as a group, the emergenceof those

7 businesses,particularly of -- if it can be set up so

8 that you can listen to them in your car, listen to

9 them in the ways that people listen to terrestrial
10 radio, that

JUDGE ROBERTS: So is it a rival to the

12 terrestrial radio's Internet businessor is it a rival
13 to their over-the-airterrestrialbusiness?

14 THE WITNESS: To their
15 JUDGE ROBERTS: Is that what you'e talking
16 about?

17 THE WITNESS: To their -- the Internet
18 the Internet radio is a strategicthreat to their
19 terrestrialbusiness.

20 JUDGE ROBERTS: Okay. So I'm still unclear

21 then as to, with respectto their terrestrial radio

22 business,who are their rivals in the Internet radio
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1 business? Is it Pandora?
76

THE WITNESS: Pandora, Live365.

JUDGE ROBERTS: Is it really? I mean I just
4 see Pandoraas being a very different model from the

5 terrestrial radio businessand they may complementone

6 another, but are they really rival?
THE WITNESS: Their -- their 10-Ks say that

8 they are. The 10-Ks identify it as a major strategic
9 threat.

10 JUDGE ROBERTS: As to Pandora, for instance,

11 or Live365, or are they just saying in general that
12 Internet radio is a concern?

13 THE WITNESS: Yeah, I think it's typically
14 worded stronger than "a concern."

15

16

JUDGE ROBERTS: Okay.

THE WITNESS: But it's Internet radio and

17 and the possibility
18 JUDGE ROBERTS: Well, could it be their
19 other members though? For instance, you take one

20 terrestrialbroadcasterand they'e really worried

21 about a rival terrestrialbroadcasterwho offers
22 Internet service? Isn't that -- so isn't their
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1 rivalries within the own group that is negotiating the

2 rate here?

77

THE WITNESS: I'm sure there are, or I'm

4 preparedto believe that there are rivalries within

5 the group, but the point I was making in my report was

6 that what's being set here is a rate that Internet

7 radio servicessuch as Live365

JUDGE ROBERTS: Yes.

THE WITNESS: -- and others, which may be

10 which may be substitutesfor terrestrial radio, and

11 that the -- that the profitability of the terrestrial
12 radio businessis going to be affectedby how the

13 how the -- how the Internet radio businessevolves

14 and, right, because-- becauseit may evolve in a way

15 where you don't just listen to it on your computer,

16 right, but you might be able to listen to it on your

17 handheldand listen to it in -- insteadof listening
18 to the radio in the car.

19 JUDGE ROBERTS: My concern here, as you may

20 be able to detect, is that if someone is in there

21 bargainingand negotiating for a royalty rate is
22 concernedabout rivals and it wants to drive up or at
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1 least create the potential to drive up their rival's
2 costs through a higher royalty, that in order to do

3 that they really need to know specifically who their
4 rivals are I would think as opposedto well, I'm

5 concernedabout all Internet radio and I just want to

6 negotiatea rate in the hopes that I drive up the

7 price on all Internet radio.

78

THE WITNESS: Well, I think actually the

9 theory doesn't require that you know specifically
10 which Internet radio businessis going to -- is going

11 to be successfuland turn out to be the substitute
12 that stops people from listening to your terrestrial
13 broadcasts. You just need to know that there is this
14 model out there that is -- where someonemight evolve

15 as a threat and -- and if you can raise a major cost

16 component for them, it will be less likely that those

17 businessmodels will evolve as a threat to you.

18

19

JUDGE ROBERTS: Okay.

JUDGE WISNIEWSKI: Dr. Salinger, if we could

20 follow-up a little bit on this.
21 What this essentiallyrequires is that the

22 terrestrial radio company subsidizetheir Internet

(866) 448 — DHPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

1 activities, doesn't it?
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THE WITNESS: So the raising rival's cost

3 theory says that you take a hit -- somethingof a hit
4 on your webcastingbusinessto benefit your

5 terrestrialbusiness,so that's right.
JUDGE WISNIEWSKI: So, in effect, they'e

7 subsidizing it.
Now, what is the impact -- isn't the

9 impact -- if they were successfulunder this theory,

10 wouldn't the impact be that they gain a larger market

11 share in the interactivemarket -- in the

12 noninteractivemarket essentially?
13 I mean if they succeedin driving out their
14 rivals, don't they get a larger market share? Doesn'

15 that logically follow

THE WITNESS: So I'm--
17 JUDGE WISNIEWSKI: -- becausethey'e the

18 only ones left?
19 THE WITNESS: So when I -- when I agreed

20 with you on the subsidized, I -- perhaps I shouldn'

21 have done so quite so quickly.

22 JUDGE WISNIEWSKI: Okay.
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THE WITNESS: Right. Becausethe
80

2 because

JUDGE WISNIEWSKI: You'e allowed to back

THE WITNESS: Becauseif what you mean by

6 subsidizedis they'e going to take an absolute loss

7 on the Internet businessas opposedto less of a loss

8 than -- or take less of a profit than they otherwise

9 would have, right, then I don't know that they'e
10 going to take an absolute loss. But what I'm saying

11 is there is this trade-off that, you know, sure,

12 all -- holding everyoneelse'scosts equal, they would

13 rather pay a lower rate, of course. But if they -- if
14 they can get a higher rate, it will help the

15 terrest.rialbusiness,and you might be right that it
16 would -- if it also helps their -- their webcasting

17 business,all that's being said here

18 JUDGE WISNIEWSKI: Well, I mean isn't it
19 logical just as a matter of mathematicsthat, in fact,
20 if you raise your rival's cost, the object is to have

21 them be less successfulin their businessand perhaps

22 to even drive them out of business,and if that
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1 happensand you'e the only ones left in that
2 business,you have a larger market share? What'

3 wrong with that logic?

THE WITNESS: That's right. I agreewith

5 that.
JUDGE WISNIEWSKI: Thank you.

7 BY MR. MacDONALD:

Q Dr. Salinger, you have a discussionon

9 paragraph55 about. -- this is on page 23 -- of 2009 to

10 2010 rates on one hand and 2011 to 2015 rates on the

11 other hand.

12 Do you see what I'm referring to?

13 A Yes.

Q Can you pleasesummarizeyour observations

15 here?

16 A Yes. The agreementwith NAB and Sirius XM

17 were for 2009 to 2015. The rates for 2009 to 2010

18 were below the statutory rates and, therefore, below

19 the rates that SoundExchangecould have insistedon.

20 So SoundExchangegave somethingup in agreeingto

21 those lower rates, and so the question is what do they

22 get in return. And the only thing I can think of that
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1 they got in return was they got higher prices for 2011

2 to 2015 than they otherwisewould have. And that

3 and under the raising rival's cost theory, even if the

4 theory isn't entirely correct in terms of making them

5 absolutelybetter off, making NAB and XM Sirius

6 absolutelybetter off with the higher rates, to the

7 extent that there was this -- there was some raising
8 rival's cost effect to having higher prices in the out

9 years that would serve as a precedent,then there

10 could have been a mutually beneficial -- then the quid

11 pro quo might have been look, you know, we'l -- we'l
12 pay you off with lower rates in 2009, 2010 in order

13 to -- if you'l give us somewhathigher rates in 2011

14 to 2015 and, incidentally, that's not going to hurt

15 you all that much becausewe'e going to use these as

16 sort of precedentand that's going to raise the cost

17 of your rivals.
18 BY MR. MacDONALD:
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Q Dr. Salinger, I'd like to turn your

20 attention to the next page of your statementwhich

21 begins on page 26. This is where you discuss

22 SoundExchange'sincentive to demand higher royalties
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1 than the members could negotiate individually.
83

My question is do you ascribe any

3 significance to the notion that a single collective
negotiatedthe rates in the WSA agreementson behalf

5 of sellers?
A Yes.

Q What significance do you ascribe?

A Well, if a single entity negotiatingon

9 behalf of a group of sellers presumablytrying to get

10 the rates that are in their mutual interest, it's a

11 very basic principle of economics that -- that the

12 rates that are in the mutual interest of competing

13 sellers is higher than you would expect to observe

14 under a more competitive rate-settingprocess.

15 Q Is this economic principle that you just
16 discussedsomethingyou relied upon while you were a

17 governmentofficial?
18 A Yes. One of the main activities of the

19 Federal Trade Commission is to share antitrust
20 enforcementwith the Departmentof Justice, and I

21 would say the single principle underlying the

22 antitrust laws is that -- is that when competitorsset
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1 rates jointly either by illegally explicitly price
2 fixing or perhapsby merging, that that can result in

3 higher prices that harm consumers.

MR. MacDONALD: Thank you very much,

5 Dr. Salinger.

I have no further questionsat this time,

7 Your Honors.

CHIEF JUDGE SLEDGE: Since we didn't recess

9 any during the morning and with this being a logical
10 place in the testimony, we'l go aheadand recessnow

11 until 12:30.

12

13

(Whereupon, at 11:21 a.m., a

luncheon recesswas taken.)

14

15

16

17

18

19

20

21

22
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(12:30 p.m.)

CHIEF JUDGE SLEDGE: Thank you. We'l come

4 to order.

Mr. Malone, any cross examination?

MR. MALONE: No cross examination. Thank

7 you, Your Honor.

10

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: Yes, Your Honor. Thank you.

CROSS EXAMINATION BY COUNSEL FOR

SOUNDEXCHANGE

12 BY MR. HANDZO:

13 Q Good afternoon, Dr. Salinger.

14 A Good afternoon.

15 Q Dr. Salinger, prior to your engagementby

16 Live365 you'e never had any involvement in the

17 webcastingindustry, correct?

18 A Correct.

19 Q You mentioned in your direct examination

20 that you had two prior engagementsin the music

21 business,right?
22 A Yes.
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Q And the first one, remind me what that was.

2 A It was breach of contract case by Record

3 Club of America againstUnited Artists.
Q And when were you involved in that case?

A Sometime in the '80s.

Q And the other case involved Turner

7 Broadcasting?

A Yes.

Q When were you involved in that case?

10 A It was in the late '90s.

Q And other than those two engagements,you'e
12 never done any other work?

13 A I'm sorry, I believe it was in the early
14 2000s. I misspoke.

15 Q Other than those two engagements,you'e
16 never done any work in the music business,correct?

17 A That's correct.
18 Q You'e never publishedon the subject of

19 webcastingin the music business,correct?

20

21

A Correct.

Q You'e never taught on the subject of

22 webcastingin the music business?
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A That's correct.

Q In connectionwith this engagementyou spent
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3 about ten hours gathering information on Internet
4 radio; is that right?

A I think that's what I said in my deposition,

6 yes.

Q Did that include reading this court's
8 decision in the Web II case?

A I looked at it. I can'0 say that I read

10 every word, but I -- I read parts of it.
Q You didn't read the whole thing?

12

13 JUDGE ROBERTS: He probably didn't read the

14 part on the terms, Mr. Handzo.

15

16

THE WITNESS: Was that a joke at my expense?

JUDGE ROBERTS: No, it was at Mr. Handzo's

17 expense.

18 CHIEF JUDGE SLEDGE: It's an inside joke.

19 BY MR. HANDZO:

20 Q Dr. Salinger, turning to paragraph16 of

21 your testimony, you'l see there in the first sentence

22 that you characterizea benchmarkapproachas a
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1 conceptualshortcut.

Do you see that?

A Yes.

Q And so I take it you'e saying that you

5 think a modeling approachis better?

Q And, in fact, in the Turner Broadcasting

8 case that you were involved in in the early 2000s, you

9 were involved in rate-settingproceduresthere, right.?

10 Yes.

Q And, in fact, in that case you adopteda

12 benchmarkapproach, correct?

13 A Yes.

14 Q Now, in order to undertakea modeling

15 approach, you would agree with me, wouldn't you, that
16 you would need cost and revenuedata for at least a

17 representativesample of webcasters?

18 A You mean a modeling approachto determining

19 the rates in this case

20

21

Q Yes.

A -- in which you would try to figure out the

22 derived demand curve for the music?

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

Yes, I think perhapsyou'e quoting my

89

2 deposition.

Q And you would stand by that statement,

4 correct?

A Yes.

Q And there comes a point, doesn't there,
7 where you actually simply don't have enough data to

8 undertakea valid modeling approach, correct?

A It's a judgment call becauseyou never have

10 all the data available to you that -- that you would

11 like and it's better to use some data than to use no

12 data. But I'l agreewith your characterization
13 that -- that. there would come a point where the data

14 you have available to you wasn't sufficient, and that.

15 was the reasonwhy I told you that I didn'

16 necessarilythink that -- when you said did I -- was I

17 criticizing the benchmarkapproach, I said no.

18 Q And you haven't undertakenany investigation
19 to know whether there'ssufficient data available to

20 undertakea modeling approachin this case, correct?

21 A No. Well, yes, you'e correct. No, I have

22 not.
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Now, if we were adopting a modeling approach
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2 here, you would agreewith me, wouldn't you, that with

3 respectto the revenuesof webcasters,a webcasterwho

4 uses webcastingto promote sales in a relatedbusiness

5 would consider their revenuesfrom that related
6 businessin deciding what royalty they were willing to

7 pay, right?
MR. MacDONALD: Your Honors, I object on the

9 grounds that this is outside of the scope of his

10 written and verbal testimony. I'm not sure that -- I

11 don't -- Dr. Salinger doesn't talk about any sort of

12 modeling approachor any sort of discussionabout one

13 line of businesssubsidizinganother line of business.

15

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: Your Honor, in the paragraph

16 that I was just directing Dr. Salinger to he says, "A

17 more thorough approachto determinewhat willing

18 buyers in the marketplacewould pay is to examine

19 their businessmodels." And so he is talking there

20 about the -- he then goes on to talk about how they

21 generaterevenuesand what costs they incur and he

22 faults Dr. Pelcovits for not performing such an
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1 analysis. So I think I'm entitled to examine him on

2 whether that's practical and how one would go about

3 doing it and whether it's possible.

CHIEF JUDGE SLEDGE: Mr. MacDonald?

MR. MALONE: Dr. Pelcovits simply just
6 doesn'tdo anything of the sort that Mr. Handzo was

7 referring and Dr. Salinger is only here to rebut

8 Dr. Pelcovits.

It seems like Mr. Handzo is trying to

10 bootstrapthe criticism of Dr. Fratrik through

11 Dr. Salinger.

12 CHIEF JUDGE SLEDGE: Except for the last
13 part of it, it soundedto me like you were agreeing

14 with Mr. Handzo. I'l overrule that objection.

15 BY MR. HANDZO:

16 Q And I'm not sure whether I actually got an

17 answer to my last question.

18 A Could I ask for the question to be read

19 back.

20 Q Why don't we just do this, why don't I just
21 restateit.
22 Sure.
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Q In the modeling approachwhen you'e trying
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2 to model the revenuesof webcasters,you would agree

3 with me, wouldn't you, that a webcasterwho uses

4 webcastingin order to promote sales in a related line
5 of businesswould consider the revenuesthey get from

6 that related line of businessin deciding what

7 royalties they would pay, correct?

Yes.

So if there'sa relationshipbetween the

10 webcastingbusinessand another line of businesssuch

11 that the webcastingbusinesshelps promote sales in

12 that other line of business,that's a factor you'

13 have to consider in a model, correct?

14 A Yeah, understandingthe businessmodel of a

15 company that was -- that -- where the webcasting

16 businesswas part of a broaderbusinessmodel. Then

17 in understandingthat company, I would want to

18 understandthe relationshipwith the other part of the

19 business,yes.

20 Q But in this case you haven't given any

21 thought, I assume, to how you would go about doing

22 that if you adopteda modeling approach, correct?
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I think it would be an exaggerationto say I

2 haven't given it any thought, but -- but I don't -- I

3 haven't formulated an opinion for the purposesof this
4 proceedingas to exactly what you would have to do.

Q Okay. And you haven't investigated, for

6 example, whether the data would be available to figure

7 out how related lines of businesswould affect a

8 webcaster'swillingness to pay royalties, right?
A No, I -- since I was asked to review

10 Dr. Pelcovits'estimony,I decided to accept his

11 benchmarkapproach, and my critique are of his

12 applicat.ion of the benchmarkapproach.

13 So the answer to my question is no, you

14 haven't consideredwhether that data is available?

15 That's correct.

Q Now, with respect to the costs of webcasters

17 it's fair to say that there are a number of different
18 businessmodels with respect to the cost side of

19 webcasting?

20 Yes.

21 Q And there'sno one model that you would

22 identify as typical, right?
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A There might be different servicesthat
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2 survive in the market with different costs, that'
3 correct.

Q Okay. But sitting here now you can't say

5 that you could identify a particular model that you

6 would regard as typical, right, that is a typical
7 businessmodel?

A Well, you might have more than one

9 typically -- there'snot necessarilya single typical
10 model. There -- there could be a couple models that
11 survive, .all of which would be in some way typical.
12 Q Okay. Well, my question is simply is there

13 one businessmodel for webcastingyou would say is
14 typical?
15

16

A Not a single one, no.

Q Now, if you were to get the data to show

17 costs and revenuesfor webcastersacrossa

18 representativesample, you would expect, wouldn't you,

19 that that would show you that some webcastershave a

20 significant greaterability to pay royalties than

21 other webcasters,right?
22 A Yes.
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Q And you would agreewith me, wouldn't you,

2 that a market mechanismwouldn't necessarilyset a

3 rate at a level that the webcasterswould have the

4 least ability to pay could afford?

A What I would agree to is that the rate would

6 not -- that the rate would -- could exclude some

7 companiesthat would like to be in the businessbut

8 can't make it.
Well, let's put it this way: If we, from

10 the representat:ivesample of webcasters,we found some

11 webcasterswith a very high ability to pay and some

12 with a low ability to pay, without knowing more we

13 can'. say where within that range the market, would set
14 a rat.e, correct?

A Correct, and it. could be at the low end of

16 the range becausethe companiesthat. can survive with

17 a high ability to pay might be at a -- at a -- at a

18 very low volume and the companieswith a low

19 willingness to pay per -- per play might be able to

20 get a very high volume. So -- so a price setter
21 forced to set a single rate might choose to go to the

22 low end of the range.
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Q And, conversely, a price setterwho is

2 forced to set a single rate might choose to set it at

3 the upper end of the range with ability to pay?

It might.

For example, it would be a plausible

6 strategy for the sellers in this market to set rates
7 at a level that subscriptionservicescould afford and

8 not worry about whether free servicescould afford?

A Right, and it's possible that some sellers
10 would -- that if you had individual sellers insteadof

11 a single seller, that some sellers would choose the

12 high end and some sellers would choose the low end.

13 Q And in a modeling approach, in order to

14 figure out where'in this sort of range of abilit.y to

15 pay the rate would actually wind up we would have to

16 know somethingabout the cross elasticitieswithin the

17 demand of the webcastingbusiness,right?
18 A Well, that would be a relevant

19 consideration,yes.

20

21

22

Q And that's not an easy thing to figure out?

A I agree with that.

Q Now, lastly, in any modeling approachyou'
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1 also want to know somethingabout which webcasting

2 either promotes or substitutesfor other markets in

3 which the sellers sell their music, right?
4 A That's correct.
5 Q Now, with respectto a benchmarking

6 approach, if that is the approachthat the Court

7 adopts in this case, you don't have any objection to

8 using the interactivemarket as the benchmarkmarket

9 in this case, do you?

97

10 A No. I'e taken -- I'e accepted

11 Dr. Pelcovits'ssertionthat that's an appropriate

12 benchmark.

13 Q But what you -- as I take it, you'e sort
14 of -- one of your principal criticisms of

15 Dr. Pelcovits is you believe on your sort of reality
16 test that webcasterscan't afford the rates that he'

17 proposing; am I repeatingthat correctly'
18

19

A Yes.

Q And you attemptedto sort of figure that out

20 by looking at webcasterrevenueson an industry-wide

21 basis, correct?

22 A Yes. I tried a couple of different ways,
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1 but that's one of the ways.

Q That's one of the ways. And that's the way

3 where you came up with your .24 cents per play number?

A It was .0024 cents per play.

Q How about .0024 dollars per play? Anyway

A We could say 2.40 per thousandplays, which

7 is the way I'd like to talk about it.
But in any event, that's where the 2 and the

9 4 comes from?

10 A Yes.

Now, in order to calculate that number for

12 the advertising revenuesyou used data from an

13 AccuStreamreport, right?
14 Yes.

15 Q And you don't know how AccuStreamcollects
16 its data, right?
17 A Correct.

18 It's your understanding,isn't it, that
19 AccuStreamactually doesn'thave accessto actual

20 numbers from webcasters?

21 A Not all of them, and I don't know for a fact
22 that they have the data from -- from anyone.
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If they do have data from anyone, you don'

2 know who they get it from and how many they have it
3 for?

A That's correct.
5 Q And you'e assumingthat they have to make

6 some projections in order to come up with their data

7 for the industry?

A That's correct.
Now, there was another report available to

10 you, right, the Zenithoptimediareport?

A Yes.

12 And you decidednot to use that?

13 A Yes.

And that report has more than twice the

15 revenuesreported that the AccuStreamreport has,

16 correct?

17 A It has more than twice the revenues,but

18 but not necessarilyfor the same universe.

19 You'e aware, are you not, that Dr. Fratrik
20 used the Zenithoptimediareport in his analysis?

21

22

A Yes.

Q And you didn't speak with Dr. Fratrik about
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1 why he chose to use that rather than the AccuStream

2 report, correct?

100

A Correct.

So you never discussedwith him why he

5 apparentlythought the ZenithOptimediawas a better
6 report?

A I never -- I don't know that he thought it
8 was a better report, and you'e right, I did not

9 discuss it with him.

10 And you didn.'t talk to ZenithOptimedia

11 itself about how they collect their data, correct?

12 A That's correct.
13 JUDGE WISNIEWSKI: So maybe I missed it. So

14 what was your answer as to why you didn't choose to

15 use this latter source as opposedto AccuStream?

16 THE WITNESS: Becauseit covers what it
17 reports for Internet -- Internet radio advertising

18 revenuesis for more than just music. It's all
19 Internet radio. So, for example, it would include

20 ESPN radio is my underst.anding.

21 BY MR. HANDZO:

22 Q And you were told that by Live365, correct?
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I was told it originally by Live365 and I

2 did subsequentlyhave a discussionwith Mr. Smallens

3 about it and he confirmed it.
4 Q And with respectto subscriptionrevenues,

5 in your testimony you calculatesubscriptionas being

6 2.4 percent of the plays in the webcastingmarket in

7 2009; is that right?
A In my illustrative calculation, yes, that'

9 the number I used.

10 Q And are you aware that Dr. Fratrik found

11 that subscriptionaccountsfor about 23 percent of

12 Live's plays'

A I hadn'0 recalled that Dr. Fratrik
14 specifically had -- had used that number, but -- but I

15 was aware of that. as -- as a plausible number.

16 Q You know that the number for Live is
17 considerablyhigher than the number you'e using?

18 A I do know that the number for Live is
19 higher.

20 Q And you'e aware, are you not, that Dr.

21 Fratrik calculatedthe industry-wide percentageof

22 plays that are subscriptionat 10 percent for 2009?
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A I hadn't been aware of it, but it doesn'
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2 surpriseme.

You never talked to Dr. Fratrik about that,
4 did you?

A I did not.

Q Now, the data that you used to calculate
7 this 2.4 percent is data that relates to a subsetof

8 the webcastingindustry, correct?
That's correct.

10 Q It's not all webcasters?

That's correct.

Q And you used that subsetbecausethat's the

13 only data you had, right?
14 A I was putting forward a single illustrative
15 calculation, and from my standpointwhether it was

16 2 percent or 24 percent didn't -- didn't affect the

17 substantivepoint that I was making. So I'm -- that
18 was one illustrative calculation. There could be

19 others.

20 Q So when you say "illustrative calculation,"
21 you weren't trying to be particularly accuratehere it
22 sounds like.
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A I wasn't trying to be accurateto the last
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2 decimal point. We'e looking at -- if you look at the

3 numbers involved here, you'e got Dr. Pelcovits who'

4 estimating .0073 revenuesper play for subscribers.

I had -- using the AccuStreamdata I have

6 estimated .0024 revenueor -- I'm sorry -- .0023

7 revenueper play for the nonsubscribers,and I had

8 other reasonsto believe that that was

9 approximately-- approximatelycorrect. So given that
10 disparity between the .0023 and the .0072 and given my

11 understandingthat any way I did this there was likely
12 to be, you know, far more than half the plays would

13 be -- would be nonsubscription,that, my point, that
14 looking -- that basing the calculation just on

15 subscriberswas going to way overstatethe revenues

16 per play that Internet radio services-- that
17 noninteractiveradio Internet servicescould expect

18 and, therefore, it would lead to an overestimateof an

19 appropriateroyalty.
20 So it didn't bother you that you were

21 presentinga number in this report for the number of

22 subscriptionplays that were basedon only partial
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1 data?

I was careful to say that this was an

3 illustrative calculation and -- and I don't think I

4 did anything to, you know, to hide that it was based

5 on a subsetof the data or a subsetof the data that

6 theoreticallywould be available.

MR. HANDZO: May I approach, Your Honor?

CHIEF JUDGE SLEDGE: Yes.

9 BY MR. HANDZO:

10 Dr. Salinger, I'm showing you what we'e
11 marked as SoundExchangeTrial Exhibit 38, which I

12 believe you also saw at your deposition.

13 When you preparedyour testimony, you hadn'

14 seen this document, correct?

15 I'm not sure -- I'm not sure I'e seen it,
16 but I don't rememberhaving seen it.
17 Q This is a document from which you could have

18 calculatedthe percentageof plays in the webcasting

19 industry for the whole webcastingindustry for 2009,

20 correct?

21 Yes, one could have.

22 Q And that would have shown you a much higher
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1 percentageof plays per subscription, correct?

2 A Well, it would have been, my recollection,
3 on the order of -- of 20 percent as opposedto

4 2 percent. And while I said that I'm not sure whether

5 or not. I personallyhad seen it, you know, LECG

6 were -- we were aware of this document and we -- and

105

7 there was some discussionas to whether or not we

8 should base the calculation on this. And it was our

9 understandingthat there -- that there was some

10 question as to whether it was a reliable document.

11 But if you'e willing to -- if you would have been

12 willing beforehandto tell me it was a reliable
13 document, I would have been happy to have basedthe

14 calculation on this.
15 Q Dr. Salinger, do you recall telling me at
16 your deposition that you had not seen this document at
17 the time you wrote your testimony?

18

19

A Yes.

Q And the documentsthat you relied on you got

20 from Live's counsel, correct?

A That's correct.
22 Q So you don't know that they gave you this

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing— Volume I 07-28-2010

1 document, correct?
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Well, as you know, I had people working with

3 me on this and so whether or not -- so I was -- I

4 believe I was right when I said that I had not

5 physically seen the document. But that's different
6 from saying that we didn't have a discussionof what

7 we should use for the illustrative calculation.

Q And you don't know that anybody at LECG saw

9 this document, correct?

10 A Well, I don't know for a fact becauseI

11 haven't gone back and asked them this question. But

12 I'm -- I would be surprisedif Mike McDonald had not

13 seen the document.

14 Q Well, Mike McDonald -- and, by the way, Mike

15 McDonald is your colleagueat LECG, correct?

16 A Yes.

17 Q And he actually did a lot of the analysisof

18 the numbers that shows up in your report, correct?

19

20

A He supervisedthe calculations, yes.

Q And he would have only seen that document if
21 he got it from Live's lawyers, right?
22 A That's correct.
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Q And you don't know whether he did?
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I'e told you what I know and what I recall.
MR. HANDZO: May I approach?

CHIEF JUDGE SLEDGE: Yes.

5 BY MR. HANDZO:

Q Dr. Salinger, I'm showing what we'e marked

7 as SoundExchangeTrial Exhibit 39.

Do you know if you saw this document when

9 you preparedyour testimony?

10 A I'm sure I did not.

Did anyone give it to you after you prepared

12 your testimony?

13 A Yes, I saw it yesterday. But this document

14 has data available -- that I know were not available

15 to me at the time becauseit has Pandora'splays

16 through -- through all of 2009, which I know I didn'

17 have -- I didn't have.

18 Q And looking at this document, which you

19 apparentlydid yesterday, it would certainly give you

20 a different number for percentageof plays that are

21 subscriptionthan what you'e got in your report,
22 correct?
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A Well, first of all, the answer is it would
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2 almost surely give me a somewhatdifferent number and

3 I would observe that this is for, you know, for three

4 services. But glancing at it, yes, it would give

5 it would give a different number, that's correct.

MR. HANDZO: Your Honor I'm going to take I

7 think a somewhatunusual step of moving Exhibit 38 and

8 39 into evidence. And when I say unusual, obviously

9 I'm cognizant of the fact that the witness is saying

10 he wasn't familiar with these documentsand hadn'

11 seen them, but I think under the circumstancesthere

12 is a good cause to offer this without, in effect, a

13 sponsoringwitness, which is permitted under the

14 regulations,becauseit, seems clear that Dr. Salinger

15 was calculatinghis numbers here without the benefit

16 of complete information. And given that we are now in

17 the rebuttal phase, I have no other way to now offer a

18 witness to put this document into evidenceand I doubt

19 there is any questionabout its authenticity.
20 CHIEF JUDGE SLEDGE: Any objections to

21 Exhibit 38 and 39?

MR. MacDONALD: Yes, Your Honor, I'm going
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1 to object on authenticitygrounds.
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Dr. Salinger has testified that he had not

3 reviewed thesedocumentsat the time of preparinghis

4 report.
CHIEF JUDGE SLEDGE: Objection sustained.

6 BY MR. HANDZO:

Q Now, when I asked you before about whether

8 your calculationsof the number of subscriptionplays

9 related only to a subsetof webcasters,not included

10 in that subsetwere Sirius XM, correct?

A That's correct.
12 Q And you now understandthat Sirius XM offers
13 only subscriptionwebcasting, correct?

14 A I understandthat it offers only

15 subscriptionwebcasting. I don't understandthat it
16 offers subscriptionwebcastingof just music.

17 Q But Sirius XM's service is purely a

18 subscription, correct?

19

20

A Yeah, that's corrects

Q And at the time you wrote your testimony no

21 one told you that Sirius XM was a subscription-only

22 service, correct?
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A Not that I recall.
Now, in your testimony, Dr. Salinger, you

3 also calculatedthe ability to pay basedon two

4 companies,Live and Pandora, correct'?

I calculatedrevenueper play combining

6 those dat.a becausethose were the two companiesfor

7 which I had data.

Okay. That's your Exhibit 4?

Yes.

10 You would agree with me that
JUDGE WISNIEWSKI: This has to do with your

12 paragraph33; is that correct? I'm just trying to

13 make sure what we'e referring back to.
14

15

THE WITNESS: Yes.

JUDGE WISNIEWSKI: Thank you.

16 BY MR. HANDZO:

17 Q You would agree with me, would you not, that
18 using two companies is not a perfect set of data?

19 A Yes.

20 Q Now, the calculation of the combined

21 Live/Pandorarevenuesper play is a calculation that
22 was performed by your colleague Dr. McDonald, right?
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A Yes.

Q And if we look at Exhibit 4 in your

3 testimony, in the presentationof that Dr. MacDonald

4 combined Live and Pandora into a single average

5 revenueper play number, right?
That's correct.
In fact, the numbers for Pandoraand Live

8 are very different from one another if we just
9 aggregatedthese numbers?

10 That's correct.
The Live number is actually somethingmore

12 like . 0048 per play, right?
That's correct.

14 Q Now, you didn't attempt to determinewhether

15 Live could afford the rates that are being proposedby

16 SoundExchange,did you?

17 A Not -- not specifically, but I would observe

18 that the .0048 per play is substantiallybelow the

19 .0073 per play that Dr. Pelcovits used for his

20 benchmark.

21 Q And above the rates that are being proposed

22 by Dr. Pelcovits?
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A Yes, but Dr. Pelcovits says that the rate

2 should be 47 percent of the revenues,not a hundred

3 percent of the revenues.

Q And in coming up with this revenueper play

5 number for Live you did not include any of the

6 revenuesthat they obtained from broadcasters,

7 correct?

JUDGE WISNIEWSKI: That they obtained from

9 whoP

MR. HANDZO: Broadcasters. I'm sorry, I'm

11 going to run, afoul of the definition.
JUDGE WISNIEWSKI: Yes, you are.

13 BY MR. HANDZO:

Let me put. it this way." The only revenues

15 you did include were advertising revenuesand

16 subscriptionrevenues,correct?

17 A That's correct.
18 You did not include any other revenuesthat
19 Live earns, correct?

20 A That's correct.
21 Q And there are other revenuesthat Live

22 earns?
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That's correct.
JUDGE WISNIEWSKI: Well, let me pursue that

3 a little bit if I can and muddy the waters further.
When you refer to these as webcasting

5 revenuesfor Live365, are they Live365 webcasting

6 revenuesor are they a combination of Live365

7 webcastingrevenuesand revenuesthat they obtain from

8 aggregatorswho webcast on their platform but don'

9 use their license, in other words, from Live365's

10 aggregatingactivities?
THE WITNESS: So you'e asking about the

12 other -- the other revenues?

13 JUDGE WISNIEWSKI: I'm just trying to figure
14 out what revenueswe'e actually talking about here

15 THE WITNESS: Okay. Okay. So

JUDGE WISNIEWSKI: — — that's my question

17 for Live365.

18 THE WITNESS: So what I was -- my main

19 I'm sure you'l tell me whether this is responsive.

20

21

JUDGE WISNIEWSKI: Oh, sure.

THE WITNESS: But my main critique of

22 Dr. Pelcovits was that he -- he assumedthat all the
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1 revenueswere from subscribersand that he ignored the

2 fact that there was a lot of revenue -- that there

3 were a lot of users of these services that were

4 that were doing so on an ad-supportedbasis. And so

5 in doing this calculation I wasn't specifically
6 focused on the businessof Live365, which after all is
7 a pretty small part of the businessand has a unique

8 businessmodel, but I was trying to understandif we

9 look at the market as a whole where there'sa mix of

10 subscribersand ad-supportedusers, how different
11 would the answer be.

12 And so what I -- so what 1've taken from

13 from Live365, becauseit speaksto this issue of

14 revenueper play from people doing ad -- doing so on

15 an ad-supportedbasis versus a subscriberbasis, I'e
16 taken -- Live365 has some subscribersat a pretty high

17 rate, but they also have ad-supported-- but they also

18 have advertising revenue that their -- that
19 advertiserspay for accessto the audiencesfor the

20 people who subscribe,and those are the two that I'e
21 included.

22 JUDGE WISNIEWSKI: And my question to you is
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1 with respect to the revenuesthat you focused on for

2 Live365 only, okay, were those only both ad-supported

3 and subscriptionrevenuesrelated to activities for

which Live365 is using its license?

THE WITNESS: I believe the answer to that
6 is yes.

JUDGE WISNIEWSKI: Okay. Thank you.

CHIEF JUDGE SLEDGE: So that means that you

9 have seen data that divides their revenue that comes

10 from a license assertedby Live365 as the license
11 assertedby some other entity?
12 THE WITNESS: The data -- I -- I have seen

13 Live365's financials and they break out their revenue

14 into what they classify as two businesssegments.

15 CHIEF JUDGE SLEDGE: That doesn'tanswer the

16 question I asked you.

17 THE WITNESS: Okay. So -- so I mean if
18 you'e asking me -- I mean you'e asking me about

19 which license is being used to generate-- I'm sorry.

20 Can you -- can you ask the question again, make sure I

21 understandit?
22 JUDGE WISNIEWSKI: I'm basically trying to
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1 figure out which license is being used in connection

2 with the revenue that you'e seeing generatedand

3 ascribing to them.

THE WITNESS: And so you'e saying that they

5 have a license, but the people who are

JUDGE WISNIEWSKI: But there are also some

7 people who they provide servicesto who opt for their
8 own license.

CHIEF JUDGE SLEDGE: And pay revenue to

10 Live365.

THE WITNESS: And -- I mean I guess I should

12 say I don't know.

13 JUDGE WISNIEWSKI: That's fine. I'm just
14 trying to figure it out. That's all.
15 CHIEF JUDGE SLEDGE: So you'e made no

16 analysis of revenuesof Live365 that are generated

17 from a license that it claims to exerciseas opposed

18 to a license exercisedby another entity that pays

19 them revenue?

20 THE WITNESS: That's correct. I wasn'

21 aware of the distinction of the licensesas being the

22 basis for how they divide up or they might divide up
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1 revenues

CHIEF JUDGE SLEDGE: All right.
3 BY MR. HANDZO:

Dr. Salinger, it was actually Dr. McDonald

5 who performed this calculation, correct?

A Well, yes, or a researchassistant.

Q A researchassistantunder

Yes.

Q Dr. McDonald's supervision?

10 Yes.

Q And so far as you know did Dr. McDonald just
12 use the same financial statementsthat Dr. Fratrik
13 used?

So far as I know, yes.

15 Q And in calculating the revenueper play for

16 Live, do you know whether Dr. McDonald simply took all
17 of the advertising revenue and all of the subscription

18 revenue that shows up on those Live financials?

19 That's my understanding.

20 Q And he did not use any other revenue from

21 Live365 that relates to its other line of business,

22 right?
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A That's correct.

And you would agree that to the extent that

3 what Live characterizesas the webcastingside of the

4 businesshelps promote sales in their related line of

5 business, in setting a royalty for Live you would want

6 to take that into account?

7 A If we were setting a royalty just for Live

8 or if I believe that Live were typical of the industry

9 and didn't have this unique businessmodel, then I

10 would -- I would -- I would take that into account,

11 yes.

12 Let me ask you to turn, Dr. Salinger, to

13 paragraph35 of your testimony. And I'm correct, am I

14 not, that in paragraph35 you fault Dr. Pelcovits for

15 not looking at the content between on-demandservices

16 and indies?

17 Correct.

18 You do not know what the percentageof indie

19 music that is played on on-demandservices, correct?

20 That's both correct and not -- and -- but

21 also something that was not of particular concern to

22 me.
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Okay. But you did say that Dr. Pelcovits

2 was wrong for not looking at indie contractson

3 on-demandservices, right?

4 A Yes.

5 Q And you don't know what percentageof

6 on-demandservices indies make up, right?
A I'm sorry. Ask the question -- were you

8 asking about the interactive servicesor not?

Q Yes, interactive services.

10 A Yes, I -- I don't know other than what you

11 representedin the deposition.

12 Q And you do not, or at least at the time of

13 your depositiondid not know how the indies

14 distributed their music, right?
15 A That's correct.

So you don't know, for example, whether

17 indies or some of them distribute their music through

18 the majors?

19 A That's correct.
20 Q Now, we talked about this, or you talked

21 about this a little bit this morning, but you

22 testified I think in paragraph36 that there could be
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1 some possibility that indies may charge less than the

2 majors?
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A Yes.

Q And you refer in the last sentencethere to

5 some evidenceprovided by Live during the direct
6 phase.

Yes.

Do you see that'?

Yes.

10 Q Now, you have not actually read any of the

11 contracts that Live refers to where it claims that
12 indies have provided royalty-free licenses, right?
13 That's correct.
14 Q And you don't know what the dates of those

15 contract.sare?

I don'.
17

18

Q And you don't know how many there are?

A That's correct.
19 Q And your information about those contracts

20 came from your conversationswith Live's lawyers,

21 correct?

22 A That's correct.
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Q And as you sit here today, you don't have an

2 opinion about whether indies would chargemore or less

3 for their music than the majors, right?
A Other than the evidence that some indies did

5 at least at one point offer 0he music on -- offer the

6 music on a royalty-free basis.
7 Q The answer is other than that, you do not

8 have an opinion on whether the indies would charge

9 more or less?

10 A That's correct.

Q Let me ask you to look at footnote 20,

12 Dr. Salinger, on page 17.

13 A Yes.

14 Q And do I correctly understandyou to be

15 stating there that there are other interactive
16 servicesthat Dr. Pelcovits should have looked at?

17 A Well, he -- he could have looked at more.

18 He doesn'tsay why he limited -- I would make the

19 observationthat he didn't say why he limited his

20 his data to -- to those six.

Q What other ones do you think he should have

22 looked at?
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A My understandingis -- is that there are
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2 more.

Q And you got that understandingfrom Live's

4 lawyers?

Yes.

Can you tell me what those other ones are?

So you, as you sit here today, don't know

9 from your own knowledge that there are any more?

10 A I believe there are more, but

12

13

Based only on what Live's lawyers told you?

I'd say that's right.
Just a few questionsabout your criticism

14 about the regressionanalysis.

15 Yes.

16 Some place that I dear tread, so let me just
17 ask you this: I think you said in your testimony that
18 Dr. Pelcovits actually had three ways of doing this
19 interactivity adjustment, correct?

20 Yes.

21 Q And the regressionanalysis was just one of

22 them, right?
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A Yes.
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And so if he had just done it with those

3 other two and not had the third one, you wouldn't have

4 had a problem with that?

A Well, I -- I had a series of problems

6 leading up to that, but I wouldn't have had the

7 further objection that -- that the regressionanalysis

8 was irrelevant.
All right. Just to be clear, I understand

10 that you have other criticisms of this
Yes.

12 benchmarkmodel besidesthe regression,

13 but just with respectto the regression,if
14 Dr. Pelcovits had just done it the other two ways and

15 not used the regression,that would have been fine?

Right. If you'e -- if you'e going to use

.17 the subscriptionrates, then I would have just used

18 the averagesubscriptionrate. I wouldn't have done

19 this fancy thing that was

20 Q And Dr. Pelcovits did use the average

21 subscriptionrate, right?
22 Yes.
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Q Let me ask you to look at paragraph51 of
124

2 your testimony, Dr. Salinger.

CHIEF JUDGE SLEDGE: Well, I'm not clear on

4 that list answer.

Do I understandyou to say that the answer

6 to Mr. Handzo's question is no, that he should not

7 have made any adjustmentand, therefore, his question

8 to you that it would be okay to make the adjustment

9 two other ways, the answer is no'?

10 THE WITNESS: The .0036 that he gets, it'
11 an averageof three numbers. They are all sort of

12 close to .0036. All right. One of those numbers

13 is -- is a -- is somewhat higher and it's basedon

14 this regressiontechnique. And I understood

15 Mr. Handzo's question to be well, could he have

16 just -- could he have taken the averageof two, thrown

17 out the regressiontechnique. And I'm saying yeah, it
18 would have been bett.er -- better to use the two and

19 throw -- and throw out the third part of the average

20 than what he did.

21 CHIEF JUDGE SLEDGE: Well, doesn't that

22 conflict with your statementthat he should have used
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1 only the averageof the subscriptionand made no

2 adjustment?

125

THE WITNESS: Oh. The other two both use

4 the -- both use the average, and there's some other

5 detail that -- that is different between the two and

6 it's very small.

CHIEF JUDGE SLEDGE: I'm not getting an

8 answer to my question.

Are you saying that there should have been

10 an adjustmentor not?

THE WITNESS: There should not have been an

12 adjustmentto the averagesubscriptionprice. And the

13 difference between the other -- between the other two

14 doesn't concern that adjustment.

15 CHIEF JUDGE SLEDGE: Uh-huh.

16 BY MR. HANDZO:

17 Q Dr. Salinger, if you could look at paragraph

18 51 of your testimony.

19 A Uh-huh.

20 Q And at the end of that paragraphin the last
21 sentenceI will paraphrasea little bit, but you say

22 the judges should disregardthe methodologybecause
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1 it's inherently subject to manipulation to obtain a

2 desiredresult, which is what appearsto have happened

3 here.

126

Do you see that?

A Yes.

Q You are not suggesting,are you, that
7 Dr. Pelcovits purposelymanipulatedhis results, are

8 you?

A What I'm suggestingis that he did what

10 what one would do if one wanted to manipulate the

11 results. But I don't know why he did it and -- and

12 really my point is that becausethere -- becausehe

13 did what one would do if one were trying to manipulate

14 the results, it's particularly important that he

15 provide a very strong justification for doing what he

16 did, which he did not do.

17

18

MR. HANDZO: May I approach, Your Honor?

CHIEF JUDGE SLEDGE: Yes.

19 BY MR. HANDZO:

20 Q Dr. Salinger, I'm showing you what we'e
21 marked as SoundExchange30 and I would ask you to turn

22 to page 133.
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A Yes.
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Q And do you recall that in your deposition I

3 was asking you whether you were accusingDr. Pelcovits

4 of purposelymanipulatinghis results?
A That's correct.

Q Okay. And I asked you the following

7 questionand you gave me the following answer:

"QUESTION: Okay. You'e not suggesting

9 that he purposelymanipulatedhis results, are you?

10 ANSWER: No

12

13

A That's correct, and that's still my answer.

Q Thank you.

Dr. Salinger, turn if you would to

14 paragraphs38 and 39 of your testimony which addresses

15 what you referred to as the downward trend in the

16 effective per play rate.
17

18

A Yes.

Q And I believe you testified this morning

19 that in your view what Dr. Pelcovits should have done

20 was he should have used the effective per play rate
21 from 2009 rather than an averageof over a three-year

22 period; is that fair?
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A Yes, I -- I believe that would have been
128

2 superior.

Q And the averagethat. Dr. Pelcovits came up

4 with was .2194; is that right?

A It was .02194.

.02194.

I know you told me you were a history major.

Q And now you'l believe me if you didn'

9 before.

10 And the number for 2009 is .0917, right?
No. It's .01917.

12 If the Court were to accept your criticism,
13 the fix to the proposedrate would be to multiply

14 let me see if I can get this right -- Dr. -- to

15 multiply Dr. Pelcovits'ateby .01917 over .02610,

16 right?
17

18

19

Q All right. Tell me what the fix is.
A You would multiply it by .01917 divided by

20 .02194. All right. So you -- you should like that

21 answer. That's better for you.

22 So if the Court were to decide that that was
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1 the only problem and they just neededto do the one

2 fix, that's -- that's what it should be.

129

Thank you.

Now, looking at paragraph61 and the

5 following couple of paragraphsof your testimony,

6 Dr. Salinger, would you agree with me that if the

7 buyers in this market view the record companiesas

8 complementsrather than substitutes,then the effect
9 of having SoundExchangenegotiateon behalf of all of

10 the record companieswould be actually a lower rate on

11 averagethan what the record companieswould negotiate

12 themselves?

13 Yes.

Q And when we look at market power issues,
15 there are circumstanceswhere buyers have market

16 power, right?
17 That's correct.
18 Q And you understandthat in this case the NAB

19 was negotiating on behalf of a large group of

20 broadcasters,correct?

21 That's correct.

Q And you have not looked into the question of
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1 whether the buyers in the NAB deal were able to
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2 exercisemarket power here, correct?

A That's correct.

Q Now, if the negotiationsbetween the NAB and

5 SoundExchangehad been unsuccessful,the result would

6 have been that this Court would have set a rate,
7 right?

A That's correct, or that's my understanding.

Q All right. And when you'e negotiating in

10 that context where if there'sa failure to negotiatea

11 deal there will be a court that sets the rate, as the

12 buyer, if you anticipate that the Court is going to

13 set a rate that reasonablyapproximatesa market rate,
14 you'e unlikely to agree to a rate higher than that,
15 correct?

16 A That's correct, unless you have a reason to

17 raise rival's costs. But as a general rule, yes.

18 Well, let's talk about that. As I

19 understandyour raising rival's costs theory, the

20 theory is that the NAB companieswanted to raise the

21 rates of the webcastersin order to protect the

22 broadcasters'errestrialradio market; is that
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1 correct?

A That's correct.

Q Now, obviously when in this context if you

4 are raising your rival'-s cost, you'e also raising
5 your own costs, right'?

A That's correct.

So your theory here is that by raising costs

8 for everyone, including the NAB companies, the NAB

9 companieswould drive some or all of the commercial

10 webcastersout of business,right?
A Either drive them out of businessor cause

12 them to -- to operate in some different way where they

13 would be a smaller part of the market.

14 It doesn't require that you drive them out

15 of business,but they would have to shrink in some

16 way.

17 So that if the strategywere successfuland

18 the commercial webcastersshrink, the NAB companies, I

19 take it under this theory, would preservetheir
20 terrestrialmarkets from encroachmentby webcasters

21 and increasetheir webcastingmarket, correct?

22 That's correct.
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Now, in order for that strategyto work,
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2 SoundExchangewould have to agree to go along with it,
3 right?

A That's correct.
Because if the NAB companiesnegotiateda

6 rate with SoundExchangeand then SoundExchangegave

7 somebodya better rate, it would be a

8 counterproductivestrategy for the NAB companies,

9 right?
10 That's correct.

Q Now, is it your testimony -- well, let me

12 back up.

13 You understandthat the record companies,

14 SoundExchange,do not collect any royalties for the

15 performanceson terrestrial radio, right?
That's my understanding.

17 Q So is it your testimony that SoundExchange

18 would have gone along with this strategywhich would

19 have the effect of helping the terrestrial
20 broadcasterspreservetheir terrestrialmarket where

21 SoundExchangegets no royalties and drive commercial

22 webcastersout of businesswho do pay royalties to

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing— Volume I 07-28-2010

1 SoundExchange?
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A Well, I didn't say that they had to drive

3 all the webcastersout of business. My -- what I'm

4 assumingabout SoundExchangewas it has a

5 representativeof the entire industry and, therefore,

6 it's trying to set a monopoly rate. So it -- it would

7 like -- it would like to set a monopoly rate as

8 opposedto a more competitive rate, and the

9 broadcasterswould benefit from that.
10 Q And the broadcasterswould benefit in your

11 theory in a way which would hurt SoundExchangeand the

12 record companies, right?
13 A No.

14 Q Well, to the extent that you are protecting
15 terrestrialmarkets where no royalty is paid from

16 competition with markets where a royalty is paid,

17 that's not helping the record companies, is it?
18 The benefit to the record companies is that

19 they get more like the monopoly price, which is their
20 objective or, alternatively, that they get a rate

21 that's so high but then they get to practice price

22 discrimination by negotiating lower.
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Q My question is this: It does not help
134

2 SoundExchangeto protect the terrestrialmarket where

3 it gets no performancerates, correct?

By itself it doesn'thelp SoundExchangeto

5 protect the terrestrialmarket, but that's not what

6 I'm saying is the benefit that SoundExchangegot.

Q Now, in order for this theory to be viable

8 it would also have to be the case that the NAB

9 companieswould have to believe that this Court would

10 not set a lower rate than what the NAB has negotiated?

A That's right. Well, for the theory to be

12 viable what's necessaryis that -- that NAB would

13 believe that -- that the rate it set would -- would

14 cause this Court to set a higher price than it would

15 otherwise set.
16 Q Becauseif the NAB did attempt the strategy
17 that you'e suggestingand this Court set a lower

18 rate, the NAB companieswould have saddledthemselves

19 with a higher rate than their competitorsare paying,

20 right?
21 A That's correct. For their -- for the

22 webcasting-- for the webcastingpart of their
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1 business,that's correct.
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Q Wouldn't you expect if buyers were engaging

3 in that strategythat they would want a

4 most-favored-nation'sclause in their contract?

I don't know.

You'e aware that there is no

7 most-favored-nation'sclause in the NAB agreement?

I'm not, but I certainly wasn't aware

9 that -- I didn't know one way or the other.

10 Q Now, you were asked some questionsabout

11 this this morning, but let me just pursue it a little
12 further. In the strategy, if it worked, you would

13 expect the broadcaster'swebcastingbusinessto grow

14 as well, right?
15 A Yes.

Q And that is now a part of the business,as

17 you discussedthis morning, where the broadcasters

18 will be paying higher rates than, according to you,

19 they would have otherwise been able to get, right?
20 A Yes.

21 Q And if those rates made their webcasting

22 businessactually unprofitable, growing that business
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1 would actually be a problem, right?
136

A The music part of the business,yes.

3 Assuming that the rates made -- made it
4 unprofitable -- you know, recognizing that the -- the

5 costs for the broadcastersof webcasting-- it's a

6 joint effort possibly to do broad -- likely it's a

7 joint effort to do broadcastingand webcasting. So

8 so the ratesmight -- you could have rates that would

9 be unprofitable for pure-playwebcastersand -- and--
10 unprofitable for the pure-playwebcastersbut

11 profitable for -- for the broadcasters.

12 MR. HANDZO: May I hav'e a moment, Your

13 Honor?

14 CHIEF JUDGE SLEDGE: Yes.

15 (Brief pause.)

16 BY MR. HANDZO:

17 Q Dr. Salinger, you don't have an opinion

18 about whether the judges in this matter should set one

19 rate for all webcastersor different rates for

20 different webcasters,right?
21 A That's correct. I was asked to critique
22 Dr. Pelcovits'eportand there was an assumption
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1 underlying Dr. Pelcovits'eportthat there will be a

2 single rate.
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Q But you don't have an opinion on that one

4 way or the other'?

A I don'.
Q And you don't have an opinion about what

7 rate or rates the Court should set. in this case,

8 correct?

A No, I -- I don't have a specific rate.
10 Dr. Pelcovits has said that the -- that the WSA

11 agreementsare lower bound, and -- and I disagreed

12 with that becauseI think there are various upward

13 biases in that rate. So to the extent that there are

14 upward biases, I think it -- there'san argument for

15 why the Court should set a lower rate than that, but I

16 don't have a specific number.

17

18

MR. HANDZO: Thank you. That's all I h.ave.

CHIEF JUDGE SLEDGE: Mr. MacDonald,

19 redirect?
20

21

MR. MacDONALD: Yes, Your Honor.

REDIRECT EXAMINATION BY COUNSEL FOR LIVE365

22 BY MR. MacDONALD:
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Good afternoon, Dr. Salinger.

Good afternoon.

138

Do you recall the questioningby Mr. Handzo

4 about the subscriptionversus nonsubscription

5 performancedata that you relied upon in paragraph26

6 of your report?

A Yes.

Q And you recall that Mr. Handzo askedwhether

9 that representeda subset of the total noninteractive

10 webcastingperformances? Do you recall that question

11 and answer?

12 A Was he asking that with respect to 26 or

13 with respect-- 26 is reporting the AccuStreamdata,

14 and there'sthe other paragraphthat -- that'
15 reporting the calculationson Pandoraand Live365. I

16 thought he was asking about the Pandoraand Live365.

17 Q Well, let's turn your attention to actually
18 the end of paragraph26, more focused on page 11, and

19 you have

20 I -- I recall now. I -- I misspoke

21 Q Okay. With respect to the data that you did

22 rely upon for your subscriptionversus nonsubscription
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1 performancedata, do you recall approximatelywhat

2 percentageof the total performancesis the

3 nonsubscriptionversus subscriptiondata that you

4 relied upon, what percentageof the overall statutory
5 market did that account for?
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A My recollection is it's over half.
7 Q Now I'd like to turn your attention to

8 SoundExchangeTrial Exhibit 38, which should be in

9 front of you. And just turning your attention to the

10 2009 data, do you see that under the "Reported

11 Performances"column there are numbers that purport to

12 representsubscriptionand nonsubscription

13 performances?

Do you see that?
15 A Yes.

16 Can you provide an eyeball estimateof what

17 percentageof the overall total performancesfor 2009

18 accountsfor subscriptionperformancesin 2009?

19

20

21

A Appears to be less than 20 percent.

Q What about with respectto the data in 2007?

A I'm -- well, I might have been off by a

22 decimal point.
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How about this, Dr. Salinger

Oh, oh, oh, I'm sorry. I was looking at the
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3 wrong -- I was looking at the wrong numbers. Can I

4 just do that again?

Q How about we do this: What is the reported,

6 according to this document, the reportedperformances

7 for 2009 subscription?

MR. HANDZO: Your Honor, if I may, I'm going

9 to object only becausethe document wasn't admitted

10 into evidence, so...
MR. MacDONALD: Your Honor, my responseto

12 that is Mr. Handzo elicited testimony about this
13 document. I'm not seeking to enter it into evidence.

14 I'm merely seeking to rebut the assertionsthat Mr.

15 Handzo sought and, in fact, elicited from

16 Dr. Salinger.

17 CHIEF JUDGE SLEDGE: Dr. Salinger says on

18 Exhibit 38 that it gives the total revenuesthat could

19 have been used in his report but were not used in his

20 report, so the accuracyof any numbers were objected

21 by you and sustained.

22 MR. MacDONALD: Your Honor, I'm not seeking
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1 to elicit testimony about the accuracyof the number.

2 I'm insteadseeking to elicit testimony about whether

3 any of these numbers would have any impact on

4 Dr. Salinger', any of his conclusions.

JUDGE ROBERTS: Why try to redirect the

6 number into the record?

CHIEF JUDGE SLEDGE: Sustainedunless you

8 want to admit the document.

9 BY MR. MacDONALD:

10 Well, I'l try it this way without referring
11 to the document: Dr. Salinger, if subscription

12 performancesrepresented10 percent or even 20 percent

13 of the overall statutorymarket, would that impact any

14 of the conclusionsor the points in your report?

15 A It would affect the precisenumerical

16 calculations,but it would not affect the substanceof

17 the conclusionsthat -- that I drew.

18 Thank you.

Now, do you recall the testimony with

20 respect to footnote 20 on page 17 about Dr. Pelcovits'1

reliance upon six interactive services for its
22 effective per play rate?
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Do you recall the questioning?
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A Yes.

Do you recall ever seeing the appendices

4 attachedto Dr. Pelcovits'rittendirect testimony in

5 this case?

I did see them.

Q And do you recall an appendix that listed
8 out various contractsthat Dr. Pelcovits purported to

9 review in connectionwith his report?

10 A Yes.

Do you recall seeingmore than -- well,

12 first of all, do you recall seeingmore than siz
13 interactive services listed in those appendices?

15

17

MR. HANDZO: Object to leading, Your Honor.

CHIEF JUDGE SLEDGE: Overruled.

THE WITNESS: Yes.

CHIEF JUDGE SLEDGE: So you just got him to

18 state a fact that conflicts with what he said in his

19 footnote 20?

20

21

MR. MacDONALD: No, Your Honor.

CHIEF JUDGE SLEDGE: It says in footnote 20

22 he relies on siz interactive servicesand now you'e
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1 saying that he remembersfrom reading the report that

2 he relied on more services.

MR. MacDONALD: No, Your Honor, that's not

4 the thrust of my questioning-- what the thrust of my

5 questioning is.
CHIEF JUDGE SLEDGE: One of us didn'

7 understandyour question.

MR. MacDONALD: Okay. May I try to ask

9 Dr. Salinger some questionsto try to clarify?
10 CHIEF JUDGE SLEDGE: All right.
11 BY MR. MacDONALD:

12 Q What was the overall concern that you were

13 trying to convey in footnote 20?

A Dr. Pelcovits lists a large number of

15 contractsto which he had access,and then when you

16 look at what he actually relied on, it was a

17 relatively small subsetof -- of those. And that
18 was -- so that was the basis of the criticism, that he

19 claimed to have had accessto -- to more than he used

20 and he doesn'texplain the -- he doesn'texplain why

21 he chose the sample that he chose.

22 MR. MacDONALD: I'm going to move on, Your
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1 Honor, from footnote 20.

2 BY MR. MacDONALD:

144

Dr. Salinger, was the purposeof your

4 analysis to set a rate for this proceeding?

No.

Q Was the purposeof your analysis to show the

7 errors in Dr. Pelcovits'nalysis?
A Well, it was to comment on the analysis and

9 to point out errors where there were and -- and where

10 I agreedwith it where I agreedwith it.
Did Dr. McDonald

CHIEF JUDGE SLEDGE: I'm glad you agreed

13 that you wouldn', have been party to some arrangement,

14 as the questionaskedyou, that you would have been a

15 hired gun to give a result for which you were hired as

16 opposedto what you decided.

17 I hope that's never the case, Mr. MacDonald,

18 as your question indicated.

19 MR. MacDONALD: Yes, Judge. Thank you.

20 BY MR. MacDONALD:

21 Q Did Dr. McDonald act under your direction?

A Yes.
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Q Did you overseehis work?
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A Yes.

Was Dr. McDonald carrying out calculations

4 under your direction?

A Yes.

MR. MacDONALD: Your Honors, I have no

7 further questions.

CHIEF JUDGE SLEDGE: Mr. Malone, any

9 questions?

10 MR. MALONE: Yes, please, Your Honor.

CROSS EXAMINATION BY COUNSEL FOR IBS

12 BY MR. MALONE:

13 Q Good afternoon, Dr. Salinger.

Good afternoon.

15 Q At the beginning or near the beginning of

16 Mr. Handzo'scross-examinationthe discussionwith

17 Mr. Handzo centeredon paragraph16 and modeling as a

18 conceptualshortcut.

19 Yes.

20 Q And you got into some of the details of that
21 and eventually spoke of different models of businesses

22 in the market.
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Is the underlying assumptionof your answer

2 that there is a single market as opposedto subsetsof

3 the market or market segments?

A When you ask an antitrust economist about

5 what I'e concludedabout a market, that's a loaded

6 question.

There are different businessmodels out

8 there and they -- and the question of exactly where

9 you would draw the boundariesof the markets and

10 whether there are multiple markets is -- is a

11 complicatedquestion and I haven't assessedthat.
12

13

MR. MALONE: Thank you.

CHIEF JUDGE SLEDGE: Mr. Handzo, any further
14 questions?

15 MR. HANDZO: No, Your Honor.

CHIEF JUDGE SLEDGE: Any questionsof the

17 bench?

18

19

JUDGE WISNIEWSKI: Just perhapsone or two.

Dr. Salinger, I'm looking back at your

20 paragraph25 and perhapseven 33 where you make

21 estimatesof Pandora'stotal revenuesper play in 2008

22 and 2009.
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THE WITNESS: Yes.

JUDGE WISNIEWSKI: And I guessmy question

3 for you is have you looked at Pandora'srevenue

4 estimatesfor 2010?

THE WITNESS: No, I haven'.
JUDGE WISNIEWSKI: And in paragraph33 you

7 combine Pandoraand Live365 for purposesof making an

8 estimate for webcasters

I guess the question -- but at anotherpoint

10 in your testimony you had indicated something to the

11 effect that Live365 had a unique businessmodel. So I

12 guessmy question to you is what makes them comparable

13 for purposesof combining them the way you did?

THE WITNESS: What -- in my mind what made

15 them comparablewas that they both had a mix of -- of

16 subscribersand people listing on an

17 advertising-supportedbasis.
18 JUDGE WISNIEWSKI: And part of that has to

19 do with the fact that they are competitors? Aren'

20 they competing for the same

21 THE WITNESS: Yes.

22 JUDGE WISNIEWSKI: -- sourcesof revenue?
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THE WITNESS: Yes, I think that's right.
JUDGE WISNIEWSKI: Thank you. That's all.
CHIEF JUDGE SLEDGE: Judge Roberts?

Thank you, sir. You'e excused.

THE WITNESS: Thank you.

(Witness excused.)

MR. OXENFORD: Your Honor, might this be an

148

8 appropriatetime to take a quick recessbefore we

9 start?
10 CHIEF JUDGE SLEDGE: It makes for a long

11 afternoon. Do you want to take a recessnow? Is that
12 what you'e saying?

13

14

MRS OXENFORD: Yes, please, Your Honor.

CHIEF JUDGE SLEDGE: Court will recessfor

15 ten minutes.

17

18

MR. OXENFORD: Thank you.

(Brief recess1:52 p.m. to 2:05 p.m.)

CHIEF JUDGE SLEDGE: Thank you. We'l come

19 to order.

20 MR. OXENFORD: Yes, Your Honor. As our next

21 witness Live365 calls Alexander Sandy Smallens.

22 WHEREUPON,
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ALEXANDER SANDY SMALLENS

149

2 called as a witness, and having been first duly

3 sworn, was examinedand testified as follows:

MR. OXENFORD: Thank you, Your Honor.

DIRECT EXAMINATION BY COUNSEL FOR LIVE365

6 BY MR. OXENFORD:

Q Mr. Smallens, would you pleasestate and

8 spell your full name for the record?

A Yes. My name is Alexander Sandy Smallens,

10 A-L-E-X-A-N-D-E-R, Sandy, S-A-N-D-Y, Smallens,

11 S-M-A-L-L-E-N-S.

12 Q And where are you currently employed?

13 I am currently employed by Audiation.

14 Q And can you tell us a little bit about what

15 Audiation does?

16 Sure. Audiation is a digital media

17 consultancy,which I run, which advisesstartup
18 companiesand media companieson digital media, sales,
19 businessdevelopment, strategyand webcasting.

20 Q And how is Audiation involved in the

21 webcastingindustry?

22 In the case of Audiation I have one current
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1 client and one previous client for whom I'e advised

2 on how to set up their webcastingoperationsand how

3 to attempt to derive revenue from them.

150

Q And who startedAudiation?

It is my company. I startedit.
Q And when did you start that company?

I startedit in June of last year.

Q And let's start with your educational

9 background. Where did you go to college?

10 A Oh. I attendedYale University and

11 graduatedin 1967 with a B.A. in Political Philosophy.

12 Q And while you were at Yale were you involved

13 in the music industry?

A Yes, I was. I -- I startedmy own band

15 there, rock band, and I also was the editor-in-chief
16 for the student-runmusic paper called Nadine. I also

17 was Spin Magazine'sfirst intern from college, and

18 during that time I -- I was fortunate to author some

19 art.icles for Spin as well.

20 Q Can you explain for the Court what Spin

21 Magazine is?

A Sure. Spin Magazine was at the time one of
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1 the preeminentmusic journals and -- and still is a

2 big coverageof undergroundand mainstreammusic.

Q And then after college, what was your first
4 employment position following college?

A My first position following college was

6 actually full-time becoming a performing, recording

7 musician. I formed a band with three friends from

8 high school, which was called Too Much Joy, T-0-0 Much

9 Joy. And from 1987 through 1994 we -- we began as a

10 self recordist and then we were signed by an

11 independentlabel named by Warner Brothers Records.

12 So we toured and recordedand, you know, made our

13 living playing music and selling music.

Q Okay. And after touring with the band, what

15 was your next employment position?

16 A My first full-time job was with Atlantic

17 Records. I had been doing a lot of freelancewriting

18 for them and other major record labels, artist bios

19 and press releases,and so I applied for a position at

20 Atlantic where I would be a staff writer, where I'd
21 also proposedthat they createmultimedia marketing

22 materials for artists. This was in 1993 and it was
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1 before the worldwide web had really taken shape,

2 before there was a, you know, the worldwide web. But

3 I thought that perhapsusing multimedia assetsto

4 promote artists would be a good direction for the

5 company to go in.
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Q And did, in fact, that position evolve in

7 for Atlantic Records?

A Absolutely. In 1994 I received the green

9 light to start what became the record industry's first
10 fully staffed multimedia department,where we created

11 enhancedCD products, CD-ROM products and, you know,

12 initial websites for music artists.
13 Q And was the Internet delivery of music

14 involved in your position at Atlantic Records?

15 A Absolutely. Atlantic was fortunate to be

16 one of — — we were the first major label to streama

17 full — length track by a major artist. That was Tori

18 Amos. It was a big deal. We did it with

19 RealNetworks. And we conducteda lot of webcastsand

20 artist chats online as well, so there was a lot of

21 Internet delivery of music and artist content.

22 Q And after Atlantic Records what was your
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1 next posit:ion?
153

A After that I -- I began my career in the

3 digital industry directly. I went to Prodigy

4 Internet, which at the time was one of the leading

5 online serviceproviders, and I ran -- I was vice

6 presidentof content for them and responsiblefor

7 music and entertainmentcontent for the service.

10

Q And when were you at Prodigy?

A I was at Prodigy from 1996 to 1998.

Q And, again, was the Internet delivery of

11 music involved in your position with Prodigy?

12 A Very much so. We would conduct deals with

13 major labels, independentlabels, and provide

14 on-demandstreamingof artists and also artist chats.

15 Q And after Prodigy what was your next

16 position?

17 A After Prodigy I actually went to become

18 senior vice presidentof SonicNet, which was a company

19 that had a partnershipwith Prodigy. They were a New

20 York basedmusic -- what was known as a BBS or a

21 bulletin board service. This was, again, right before

22 the Web had really become the way in which people
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1 consumedInternet content. And over the course of my

2 years at SonicNet we took a very undergroundmusic

3 site and turned into a company that MTV Interactive

4 decided to acquire.

And when was it acquiredby MTV?

A That was in 1999.

And did you stay on with the company after
8 that position?

A I stayed on MTV for about another seven

10 months or so at MTV Interactive as senior vice

11 president, where we conducteda lot of on-demand

12 streamingand webcastswith major artists. Now that
13 we had the MTV name behind us we were able to conduct

14 events with people like Alanis Morisette and the Foo

15 Fighters, webcastsof their performances,interviews,

16 music videos on demand, that sort of stuff.
17 Q And after SonicNet what was year next

18 position?

19 A My next position after SonicNet was a

20 company called GetMusic. GetMusic was a joint venture

21 music content site and it was a venture between BMG,

22 BertelsmannMusic Group, and Universal Music Group. I

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing— Volume I 07-28-2010

1 was executivevice president there. And we launched

2 severalmusic basedentertainmentproducts that were

3 first in the industry.
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Q And, again, was Internet delivery of music

5 involved in connectionwith your position at GetMusic?

6 A Absolutely. In addition to doing like live
7 webcastsof artists performing on the Internet and

8 some of the first video webcaststhat were done, we

9 also launchedGetMusic Karoke, which was the first
10 ever online karoke platform.

The technology that powered that platform is
12 now actually the -- the same platform that MySpace

13 uses for their karoke. So we negotiatedwith

14 publishersand in some caseswith record labels when

15 we used the actual masters.

16 We also launchedVideolab, which was a site
17 where our users could come to the website and actually
18 mix their own music videos with, you know, using

19 assetsthat we had licensed from the major labels, and

20 also users could add their own photos and assetsand

21 mix them all up.

22 Q When you talk about "we," what was your
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1 personal role in this company?
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Oh. Sorry. At GetMusic I was executive

3 vice president, so I oversaw all of the content and

content programming and marketing, and I also worked

5 closely with the sales team and -- and kind of rode

6 herd with them on sales calls.
Q And the years for SonicNet?

A That was GetMusic.

Q I'm sorry.

10 A Was 1999 to 2001, the end of 2001.

Q And then following GetMusic what was your

12 next position?

13 From 2002 through the end of 2004 I served

14 as presidentand chief operating officer of Oddcast.

15 Oddcast, O-D-D-C-A-S-T, is a social marketing agency.

16 They had built the technology that some of the

17 videolab and karoke applications I mentioned, you

18 know, empoweredthem and so at Oddcast I oversaw all
19 the sales and marketing of their technology to the

20 advertisingagenciesand marketers.

21 Q And, again, was Internet delivery of music

22 involved with your position at Oddcast?

(866) 448 — DEPO
www.CapitalReportin3,Company.corn 2010



CapitalReportingCompany
CourtHearing- Volume I 07-28-2010

A We continued to license a lot of karoke
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2 platforms, so there was a lot of karoke licensing,

3 and, you know, we worked closely with music labels in

4 promoting their artists. We did little applications

5 for them to promote artists.
Q And following Oddcastwhat was your next

7 posjtj on?

A After -- well, at the sort of end of my

9 stint with Oddcast I partneredwith CBS Radio to

10 presentan Internet marketing opportunity to Chrysler,

11 and it was very successful. It was a multi-million

12 dollar deal, very successful. And basedon that, CBS

13 Radio brought me in to become vice presidentof

14 interactive sales and marketing for all of the CBS

15 Radio digital assets.
16 So in that capacity I ran the corporate

17 saleseffort for driving revenueor, to use a jargon

18 term, monetizing all the inventory that the stations
19 have -- their websites, their streams, their podcasts,

20 e-mails, any sort of online campaigns,mobile

21 campaigns-- and, you know, working -- in addition to

22 putting togethermy own packagesof digital assets,
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1 also working and training and, you know, cheerleading

2 or we say evangelizingto the stations around digital
3 assetsand teaching them how to sell it.

158

Q And the years that you were at Oddcast, I

5 mean -- I'm sorry -- at. CBS?

A CBS Radio. I was there from 2005 through

7 2006.

Q And then after CBS Radio what was your next

9 position?

10 A My next position was with Entercom

11 Communications. Entercom is a top five radio

12 broadcaster. CBS was top two. And at Entercom I was

13 senior vice presidentof digital for the company.

That role entailedhaving complete oversight

15 and responsibility for the P&L of the entire digital
16 division. So not only selling the assetsbut also

17 strategizing,making all strategicdecisionsabout the

18 company, the products, hiring the staff both

19 corporatelyand locally in each of the markets to

20 both, you know, webmastersand also digital sellers,
21 training them, and a lot of time was actually on sales

22 calls with big corporate initiatives and myself.
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Q And the time that you were there?
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From 2006 to 2009.

Q And then after Entercom?

A Was Audiation.

Now, during your employment period did you

6 become familiar with a company called TargetSpot?

Yes. TargetSpotwas a -- actually initiated
8 when I was still at Oddcast, who built the technology

9 that powers it. It was the -- it was actually the

10 brainchild of David Goodman, who was my boss at CBS

11 Radio and continues to be the presidentof CBS Radio

12 Interactive Music Group. So I worked very closely in

13 they developmentof TargetSpot, the testing of

14 TargetSpotwith David. He and I presentedit to the

15 sort of upper tiers of the CBS broadcastingworld, Les

16 Moonves and his direct team.

17 And once I went to Entercom, Entercom became

18 the second radio group to make their inventory

19 available to TargetSpotafter CBS, who were part
20 owners.

21 Q Could you explain for the Court what

22 TargetSpot is?
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A Sure. TargetSpot is analogousto what
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2 Google does with searchwith their ad words. So it'
3 meant to make the buying of streamingradio inventory

4 simple and to create a marketplace,an electronic
5 marketplacefor 'marketersand advertisersto easily
6 buy targetedstreaming radio avails. So it's an ad

7 it's streamingad network would be the best way to

8 describe it.
Q And, Mr. Smallens, do you speak on industry

10 panels for the webcastingindustry?

A Absolutely. I'e spoken at Convergencefor

12 several years. Convergenceis consideredone of the

13 sort of top radio industry innovation conclavesput on

14 by one of the radio -- one of the big radio trades,
15 and I'e also spoken a couple of times at Adtech,

16 which is an interactive advertising technology

17 conference,StreamingMedia East, which is a

18 conferencethat began more than ten years ago, and

19 talked about webcastingand streamingmedia, as well

20 as Digital Hollywood and a few NAB and -- National

21 Association of Broadcasterboards, and RAB events as

22 well, Radio Advertising Bureau.
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MR. OXENFORD: All right. Your Honor, at

2 this time I would like to proffer Mr. Smallens as an

3 expert in the webcastingindustry with specific
4 expertise in online advertising.

CHIEF JUDGE SLEDGE: Any objection to the

6 proffer?
MR. FREEDMAN: Yes, Your Honor, and it may

8 be simply a matter of asking for clarification from

9 Mr. Oxenford.

10 I understoodhim to say he was offering
11 Mr. Smallens as an expert in the webcastingindustry

12 and then he said with expertise in online advertising.
13 I don't have any objection to offering him

14 as an expert in online advertisingor even to online

15 advertising in the webcastingindustry.

16 Offering someoneas an expert in the

17 webcastingindustry generally struck me as broad. I

18 wasn't sure what the nature of the proffer was.

19 CHIEF JUDGE SLEDGE: Mr. Oxenford?

20

21

MR. OXENFORD: Yes, Your Honor.

Mr. Smallens has been involved in all
22 aspects,as he testified, of the webcastingindustry
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1 starting essentiallywhen the webcastingindustry

2 started, in the mid '90s: Programming, overseeing

3 simulcasters,overseeingcompaniesthat have been

4 offering digital music services, including programming

5 as well as sales. So, again, I think it'
6 essentiallyhe's a pioneer in the industry.
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MR. FREEDMAN: Based on the testimonywe'e
8 heard from Mr. Smallens, I would object to the proffer
9 of him as an expert in the webcastingindustry as

10 overbroad.

12

MR. OXENFORD: Your Honor, if I may.

CHIEF JUDGE SLEDGE: Yes, sir.
MR. OXENFORD: Mr. Smallens is really being

14 offered in the equivalentposition of Jim Griffin, who

15 was offered in the Web II proceeding,who had similar

16 experienceworking with various online media, very

17 familiar with the webcastingindustry, as is
18 Mr. Smallens, who was offered as a webcastingindustry

19 expert.

20 JUDGE ROBERTS: This witness isn't going to

21 start talking about Tarzan economics, is he?

MR. OXENFORD: No, Your Honor. At least not
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1 during my questioning.
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CHIEF JUDGE SLEDGE: Mr. Oxenford, tell me

3 what I'm missing. The testimony says, "I will discuss

4 the challengesthat statutorywebcastersface in

5 attempting to maximize revenuesfrom their product."

MR. OXENFORD: Correct.

CHIEF JUDGE SLEDGE: Why is that different
8 than an expert in online advertising in webcasting?

MR. OXENFORD: I think there will be

10 discussionsof operationsand programming tied in with

11 those discussionsof advertising. It's not going to

12 be exclusively a discussionof advertising.
13 CHIEF JUDGE SLEDGE: All right. I'l
14 overrule the objection. The proffer is accepted.

MR. OXENFORD: Thank you, Your Honor.

Your Honor, if I may approachthe bench and

17 the witness.

18

19

(Live365 Rebuttal Exhibit Number 2 was

marked for identification.)
20 BY MR. OXENFORD:

21 Q Mr. Smallens, I'e handed you what we'e
22 marked for identification as Live365 Rebuttal Exhibit
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1 Number 2.

Do you recognizethis document?

A Yes.

Q Can you tell us what it is?

A This is the statementthat I preparedon my

6 rebuttal testimony.

Q And this statementwas, in fact, preparedby

8 you?

A Yes.

10 Q Can you turn to page number -- the page that
11 is following the page number 26?

12 A Yes.

13

15

Q Do you recognize the signatureon that page?

A Yes. That is my signature.

Q Is there anything in this report that you

16 need to correct here today'?

17 A No.

18 Q Is this report true and correct to the best

19 of your knowledge and belief?
20

21

22

A Yes.

Q I refer you to Exhibit Number 1 following

CHIEF JUDGE SLEDGE: I have to interrupt
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1 you. That last questionwas incorrect. The question

2 should have been to you is this information true and

3 correct without any limitation to your knowledge,

4 information and belief.
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THE WITNESS: Yes, it is I think.

MR. OXENFORD: Thank you, Your Honor.

7 BY MR. OXENFORD:

Q Again, Mr. Smallens, would you look behind

9 Tab Number 1 and identify the document behind Tab

10 Number 1?

12

A This is my resume.

Q And is this your current resume?

13 A Yes.

Q Now I'd refer you to Tab Number 2. Can you

15 identify the document behind Tab Number 2?

A Yes. This is a report from Forrester

17 regardingonline advertisingand audiencegrowth.

18 Q And did you rely on this report in

19 connectionwith your testimony here today?

20

21

A Yes, I did.

Q And is ForresterResearchgenerally reviewed

22 as reliable in the digital media industry?
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A Yes, it is
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Q Let me refer you to Tab Number 3. Can you

3 tell me what the document behind Tab Number 3 is?

A Yes. This is an article from Advertising

5 Age that was reporting on CBS Interactive'sdesire to

6 dump -- dump ad networks.

And did you rely on this article in

8 connectionwith your report?

10

A Yes, I did.

Q Is Advertising Age generally relied on as a

11 reliable source in the digital advertising

12 marketplace?

13 A Yes, it is.
Then I refer you to the document following

15 Tab Number 4.

Can you identify that?

17 A Yes. This is a printout from an online

18 publication paidContent.org,which is a leading sort

19 of chronicler of digital media regarding the sort of

20 story of iMeem, which is a music service that was sold

21 off to MySpace.

22 Q And, again, is paidContentgenerally relied
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1 on as a reliable source in the digital media

2 marketplace?
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It is
JUDGE WISNIEWSKI: By whom?

THE WITNESS: I would say they'e quoted

6 frequently in traditional press as sources for

7 stories. PaidContent,you know, they cover the entire
8 digital media realm, they get interviews with folks

9 like
10 JUDGE WISNIEWSKI: So is Wikileagues.

THE WITNESS: True, although they'e not in

12 here. But they are, you know, they'e a journalistic
13 source that gets interviews of people like Rupert

14 Murdoch and Sumner Redstoneand folks like that. So I

15 think they have great, you know, media credentialsI

16 would say.

17 JUDGE WISNIEWSKI: Okay.

18 BY MR. OXENFORD:

19 Q And just to expedite this, Tabs 5 through

20 14, can you explain what those documentsare in Tabs 5

21 through 14?

22 A These are additional reports that I reviewed
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1 or relied upon as I was preparingmy statementfrom

2 similarly well-credentialedoutlets, some traditional,
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3 some online.

Q And are all the resourcesthat you include

5 in these tabs sourcesthat are generally considered

6 reliable in the digital media industry?

A Yes, they are.

MR. OXENFORD: Now at this time I would like
9 to offer Live365 Rebuttal Exhibit Number 2 into

10 evidence.

12

CHIEF JUDGE SLEDGE: Any objection?

MR. FREEDMAN: Yes, Your Honor, I have three

13 objections to portions of this exhibit.
14 The first objection is to the last sentence

15 of paragraph31. Most of paragraph31 discusses

16 whether Pandoracould afford the statutorywebcasting

17 rates. The last sentenceof paragraph31 to which I'm

18 objecting refers to the Pureplay/WSAagreementthat is
19 a nonprecedentialagreementand asks this court to

20 make an inferenceabout what the rates in that
21 nonprecedentialagreementare. So under Section

22 114(f) (C)(5) (sic) of the WSA, I would object to that
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1 sentence.
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CHIEF JUDGE SLEDGE: Mr. Oxenford?

MR. OXENFORD: Your Honor, it's not

4 referring to the rates or the terms or any of the

5 specific conditions of the Pureplayagreement. It'
6 merely confirming the material that goes on before

7 that says if they had to pay the rates that were in

8 place, as the witness has testified, it wouldn't be in

9 business. So it's just confirming the factual
10 statementsbefore. And it's not offered for purposes

11 of reliance as to what. Pureplay agreementsmay or may

12 not have been.

13 JUDGE WISNIEWSKI: Isn't it hearsay'?

MR. OXENFORD: This is an expert witness

15 who's relying on the cited publication dealing with

16 the statusof Pandora. This is also an administrative

17 hearing where reliable hearsaycan be admitted.

18 JUDGE WISNIEWSKI: I don't know if that last
19 statementis necessarilycorrect, but we can admit

20 hearsay, I agreewith you about that.
21

22

MR. OXENFORD: Yes .

JUDGE WISNIEWSKI: I don't know whether
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1 reliable and hearsaygo together. It may be an

2 oxymoron, but...

170

CHIEF JUDGE SLEDGE: The objection is
4 sustained.

MR. FREEDMAN: Your Honor, my second

6 objection was also the subject of a motion to be filed
7 which relates to information from Entercom documents.

Mr. Smallens reviewed and relied upon some

9 Entercom documentswhen he preparedhis written
10 testimony. Live365 has not been willing to produce

11 those documents in discovery. Instead they agreed to

12 strike two sentencesand a snippet of a third sentence

13 from Mr. Smallens'rittenrebuttal testimony.

We, of course, haven't seen the documents

15 that Mr. Smallens relied upon. Live365 has stated
16 that they went through the testimony and they struck

17 the sentencesthat they believe were informed by those

18 documents,but there are several other sentencesthat
19 we identified in our motion that I can identify for

20 the Court now as well that are similar to the

21 sentencesthat Live struck and appear to relate to the

22 way in which Mr. Smallens characterizedthe documents
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1 that were not produced such that we think it would be

2 only fair and reasonableto strike the other sentences

3 in his testimony that relate to the same subject

matter. The sentencesI'm referring to are the first
5 sentenceof paragraph16.

The next sentenceI was referring to is
7 actually a snippet of the secondsentencein paragraph

8 18. It's the portion of the secondsentencein

9 paragraph18 beginning with "which can drive" and

10 ending with "U.S."

And there'sone other paragraph-- I don'

12 want to get aheadof everyone, but there'sone other

13 paragraphas well.

15

CHIEF JUDGE SLEDGE: All right.
MR. FREEDMAN: And in paragraph39 there are

16 three sentences. The first sentenceof paragraph39

17 and the sixth and seventhsentences. Obviously you

18 can see the first sentence. The sixth sentencebegins

19 "NAB simulcasters'elling." So it would be that
20 sentenceand the one following it, the sixth and the

21 seventh.

22 CHIEF JUDGE SLEDGE: And the next sentence

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2010



CapitalReportingCompany
CourtHearing— Volume I 07-28-2010

1 is "Statutory webcasters"?
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MR. FREEDMAN: Yes, Your Honor. And I

3 should add, Your Honor, that under Section 351.10(f)

4 of this Court's regulationsthe parties are entitled
5 to object to evidence including on the ground that an

6 opposingparty has not furnished unprivileged

7 underlying documents, and in this case I think that'
8 exactly what has happened.

JUDGE ROBERTS: Mr. Freedman, I haven'

10 heard you say exactly how the Entercom documentswould

11 support these sentences.

12 MR. FREEDMAN: Well, I'e never, of course,

13 seen the documents.

15

JUDGE ROBERTS: Yeah.

MR. FREEDMAN: So I don't know exactly what

16 is in them. Here's what I do know

17 JUDGE ROBERTS: You describedit in your

18 motion as being the sentenceswere most likely
19 informed by those documents; is that correct?

20 MR. FREEDMAN: That is correct, Your Honor.

21 Based on what Mr. Smallens said at his deposition is
22 that he withheld documents, including retail revenue
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1 documents,historic documents from Entercom related to

2 advertisingand CPMs and reports of payments to

3 Entercomby advertisingnetworks such as TargetSpot.
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The sentencesthat I'e identified I think

5 reasonablyrelate to those categories-- those subject

6 matters. That's my secondobjection.

CHIEF JUDGE SLEDGE: I thought that was your

8 third objection.

10

MR. FREEDMAN: It was my second, Your Honor.

CHIEF JUDGE SLEDGE: Your second is
11 paragraph16?

12 MR. FREEDMAN: I'm sorry. Correct, Your

13 Honor. I don't mean to be confusing. My first
14 objection was on the WSA grounds. This generally is
15 the second.

16

17

18

CHIEF JUDGE SLEDGE: Oh, I see.

MR. FREEDMAN: Yes. I'm sorry.

CHIEF JUDGE SLEDGE: Mr. Oxenford?

MR. OXENFORD: Your Honor, if Mr. MacDonald

20 could addressthis, as he handled the production of

21 documents.

22 CHIEF JUDGE SLEDGE: All right, sir.
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MR. MacDONALD: Your Honors, all documents
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2 that inform any part of Dr., or -- sorry

3 Mr. Smallens'orrectedrebuttal testimony have been

4 produced to SoundExchange.

What I hear from Mr. Freedman is that he

6 thinks that it is reasonableto believe that other

7 st.atementshave also been informed by the withheld

8 documents. And as a preliminary matter, Your Honors,

9 I would note that, for example, the first couple of

10 passagesthat he cited, Mr. Freedmancited, including

11 on paragraph16 the first sentencewhich specifically
12 starts off, "In my experiencewith terrestrial
13 broadcasters,"there'sno referenceto any documents.

14 The documentsthat were identified that had not been

15 produced in his deposition a few weeks ago only was

16 with respect to one paragraph. Mr. Freedman's

17 questionsrelated to paragraph19, and specifically
18 the last couple of sentencesin paragraph19, and that
19 was taken out.

20 We have gone back and askedMr. Smallens a

21 few times to confirm that there are no other portions
22 of his testimony that were in any way informed, and to
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1 the extent that Mr. Freedmanor the Court doesn'

2 accept my representation,Mr. Freedmanis free to voir

3 dire Mr. Smallens to confirm whether there are other

4 sectionsof his report that are in any way informed by

5 the documentsthat -- the Entercom-relateddocuments

6 that have not yet been produced.
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JUDGE ROBERTS: Mr. MacDonald, is there a

8 reasonwhy the witness consultedthese documents in

9 preparinghis testimony when it was known that they

10 could not be produced?

MR. MacDONALD: Your Honor, in all candor, I

12 was actually not even aware that Mr. Smallenshad

13 reviewed -- none of Live's defensecounselwere aware

14 that he had consulteddocuments.

15 Mr. Smallenshad free rein to review

16 documents. And my understandingfrom Mr. Smallens is
17 that he did review these documentsmerely to confirm

18 the assertionsthat he made in his statementand it'
19 only those snippetsthat were taken out of his

20 correctedrebuttal statement. So we produced

21 everything at the time that we had our initial
22 disclosuresdue. It was our understandingthat we
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1 producedeverything that was related to his report.
176

It wasn't until his deposition that I found

3 out for the first time that there were other documents

4 that were not produced, and we took corrective

5 measuresas soon as possible.
CHIEF JUDGE SLEDGE: All right. We'l

7 recessto discuss it.
(Brief recess2:41 p.m. to 2:45 p.m.)

CHIEF JUDGE SLEDGE: Thank you. We'l come

10 to order.

The objection to portions of paragraphs16,

12 18 and 39 are overruled.

MR. OXENFORD: Thank you, Your Honor.

MR. FREEDMAN: And my third objection, Your

15 Honor is to Exhibits 2 through 14. One global

16 objection is that they are hearsay.

17 With respect to each one I have some

18 additional objections. Exhibit 2, if you look at it,
19 is just anotherperson'sopinions. It's not even an

20 article largely about facts. It's mostly someone

21 else'sopinion that's being offered to bolster
22 Mr. Smallens'pinion.
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With regards to Exhibits 4, 5 and 6, they
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2 relate to the webcastingservice iMeem. That was

3 largely an on-demandservice. I believe Mr. Smallens

4 is offering it up to support his claim that statutory
5 rates forced webcastersout of business. I don'

6 think that's the case and I don't think that's what'

7 said at least in Exhibit 4. Given that it was an

8 on-demandservice by and large, I don't think the

9 articles of iMeem are relevant.
10 With regard to Exhibits 7, 8 and 9, they

11 relate to Last.FM. Exhibit 7, if you look at it, says

12 the Last.FM will stop streamingon-demandsongs to

13 users. Again, I don't think that streamingon-demand

14 songs is relevant. It also says it relates to

15 streaming in territories outside the U.S. Again, I

16 don't think that's relevant.

17 Similarly, Exhibit 12 is largely about

18 on-demandservicesand, again, I think that's not

19 relevant to the testimony or the matters here.

20 And with respect to all of them,

21 Mr. Smallens has for the most part quoted from them

22 the parts he cares about. I don't see why we need
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1 these exhibits in the record as well, so I would

2 object to Exhibits 2 through 14.
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CHIEF JUDGE SLEDGE: Mr. Oxenford?

MR. OXENFORD: Yes, Your Honor. First of

5 all, I think it's a general premise that experts can

6 rely on hearsaytestimony. Mr. Smallens has provided

7 testimony that each of these

CHIEF JUDGE SLEDGE: We'e talking about the

9 admissibility.
10 MR. OXENFORD: Admissibility.

CHIEF JUDGE SLEDGE: We'e not talking about

12 his ability to rely.
MR. OXENFORD: Yes. Your Honor, also though

14 Mr. Smallens has provided the basis of his testimony,

15 he's provided that these are reliable sourcesused in

16 the industry. We can talk about some of the specific
17 characterizationsof Mr. Freedmanif we need to get

18 into that level of detail, but these are documents

19 that he's authenticatedas coming from reliable
20 sourcesthat support the hypothesesthat he, and the

21 statementsthat he has made during the course of his

22 testimony and, therefore, are reliable and probative
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1 documentsto be in evidence in this proceeding.
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JUDGE ROBERTS: Are stories about the

3 on-demandbusinessrelevant?

MR. OXENFORD: Yes, actually, Your Honor, we

5 will be talking about iMeem and Lala, two of the

6 on-demandservices, and one of the questionsthat I

7 propose to ask Mr. Smallens is why is that relevant to

8 this proceeding.

CHIEF JUDGE SLEDGE: In other words, it'
10 probably beyond what we'e going to do on this motion

11 or this objection, but the historic evidentiary rule

12 of permitting written material into evidencebasedon

13 testimony that it's reliable in the industry is more

14 and more suspectwith all publications and especially
15 online publications.

It doesn't appear that online publications

17 have editors or reviewers to determine levels of

18 journalism or even that journalism applies in these

19 publications. It appearsthat they publish anything

20 that anybody wants to say. And you really don't have

21 that historic senseof confidenceany longer that
22 there is an editor somewheredetermining that this has
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1 been checked, it's authentic, it's something that they

2 can presentto their readersas accurate. And I

3 certainly don'. have a senseany longer that
4 publicationsdeservethe respectthat they have had on

5 which the rules of evidencewere developed,but I

6 don't think that is part of this ruling other than

7 Nr. Freedmandid refer to one exhibit. as being simply

8 someone'sopinion, which would be consistentwith what

9 I stated.
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10 Any other questions? All right. We'l
11 recessto review 2 through 14.

12 (Brief recess2:52 p.m. to 2:59 p.m.)

CHIEF JUDGE SLEDGE: Thank you. We'l come

14 to order.

In reviewing Exhibits 2 through 14, as to

16 whether they can be evidenceon their own as opposed

17 to the support for the testimony of the witness, the

18 judges are not satisfiedeither that the information

19 stated in theseexhibits is accurate, it is reliable
20 or that it is preparedin a way on which you can

21 depend. Some of theseexhibits are what they call
22 blogs, which appearsto be a type of publication that
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1 has no editors or no review prior to publication.

The objection is sustained.

MR. OXENFORD: I don't believe there are any

4 further objections, Your Honor.

CHIEF JUDGE SLEDGE: Yes, sir, that'
6 correct.

MR. OXENFORD: We had offered the exhibit.
CHIEF JUDGE SLEDGE: Thank you.

With the ruling on the specific objections,
10 are there any other objections to the exhibit?

MR. FREEDMAN: No, Your Honor.

CHIEF JUDGE SLEDGE: The remaining exhibit
13 without objection is admitted.

14

15

16

17

(Live365 Rebuttal Exhibit Number 2 was

received into evidence.)

MR. OXENFORD: Thank you, Your Honor.

MR. FREEDMAN: Your Honor, at this time I

18 would move for application of the protective order to

19 a limited amount of information that is in

20 Mr. Smallens'estimony. It was marked as restricted
21 by Live365 when it submitted this. In the version

22 that I have they'ehighlighted it. The highlighting
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1 is fairly light, but there are four pages on which

2 information I would move for application of the

3 protective order appear.
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The first is on page seven where it refers
5 with respectto Pandoraand then it gives a number,

6 and the same for CBS Radio, Clear Channel and Sirius
7 XM.

The basis for my motion is the same for all
9 of the information. I thought I would identify it and

10 then give the basis if that's acceptable.

The secondset of information appearson

12 page 18 and it is the information in Table 2 relating
13 to Pandora'saggregatemonthly performances. And then

14 on pages 19 and 20 it gives, again, information about

15 Pandora's-- it gives the numbers related to Pandora'

16 performances. Three of those appearon page 19 and

17 then at the top of page 20.

18 Under Section 380.5(a) confidential
19 information is defined to include statementsof

20 account and information included in them, which would

21 include the number of performancesreportedby a

22 webcaster,and under Section 380.5(d) that information
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1 can be used in a proceedingif it is used under an

2 appropriateprotective order such as the one as we

3 have in this proceeding. So I would move for

4 application of the protective order for that
5 information.
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CHIEF JUDGE SLEDGE: Any objection?

MR. OXENFORD: No objection.

CHIEF JUDGE SLEDGE: Without objection the

9 motion is granted.

10 MR. OXENFORD: Thank you, Your Honor.

11 BY MR. OXENFORD:

12 Q Mr. Smallens, good afternoon, and are you

13 ready to talk about some other issues?

14 What was the scope of your retention in this
15 proceeding?

16 A The scope of my retentionwas to offer a

17 rebuttal to the rosy assessmentthat was painted by

18 SoundExchangeand -- and the statementsspecifically
19 of Dr. Pelcovits.

20 Q Could I refer you first to page six of your

21 direct case testimony where there'sthe headline

22 "WebcastingListenershipHas FlattenedOver the Last
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1 Year"?

184

Do you see that?
A Yes.

Q Is it your understandingthat webcasting

5 listening has, in fact, leveled off?

It is my understandings

Q And what is the basis for that
8 understanding?

9 A The basis for that understandingis my

10 general industry knowledge as well as specific polls
11 that were -- were conductedand relied upon by

12 Dr. Pelcovits, specifically an Arbitron/Edison

13 researchstudy called the Infinite Dial in which it
14 portrayed the listenershipas flat from 2009 to 2010

15 at about 43 million people weekly.

Q And can you tell us about the

17 Arbitron/Edison group and their studies?

18 A Sure. They'e -- the -- Arbitron is one of

19 the leading measurersof media consumptionin the

20 country and Edison is a leading researcher,and they

21 joined together to publish an annual survey called the

22 Infinite Dial which talks about digital audio and
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1 intranet absorptionrates and broadbandpenetration.

2 And it's considered-- they'e been doing it for at

3 least seven or eight years now and it's consideredan

4 authoritativestudy.
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It's a poll that they conductedover a

6 thousandpeople and they offer a lot of good data.

Q Can I refer you to the table on the top of

8 page seven?

A Yes.

10 JUDGE ROBERTS: Before you get to that,
11 Mr. Oxenford, the third sentenceof that section,
12 paragraph11 on page 6 you say, "In my experience, for

13 many terrestrial simulcasters,their online

14 listenershipis driven by nonmusic formats."

16

Who are we talking about here?

THE WITNESS: Both at CBS Radio and at

17 Entercom if you were to look at a list of the top ten

18 streamingstations in terms of both listenersand

19 revenues,the majority of them would be news, sports
20 and talk formats.

21 JUDGE ROBERTS: And approximatelyhow much

22 of that two services that you mentionedcomprises the
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1 simulcastermarket?
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THE WITNESS: Well, CBS is the number two

3 largest simulcasterafter Clear Channel. Entercom is
4 number five. You know, Clear Channel is the biggest.

5 I would say those -- those guys themselvesprobably

6 are about 40 percent.

JUDGE ROBERTS: 40 percent

THE WITNESS: Of the

JUDGE ROBERTS: -- music?

10 THE WITNESS: -- of the terrestrialmarket.

I'm sorry, Your Honor. I misunderstoodyour

12 question.

13 JUDGE ROBERTS: Okay. You were mentioning

14 Clear Channel. There is about 40 percent of the

15 market; is that what you'e saying, for simulcasters?

THE WITNESS: Are you talking total
17 simulcastingor music

JUDGE ROBERTS: Yes.

19

20

THE WITNESS: -- simulcasting?

JUDGE ROBERTS: You just mentioned

21 40 percent and I

22 THE WITNESS: I would say -- well, at this
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1 point CBS is the largest now becausesome of the

2 they'e -- they'emerged with Yahoo! and AOL Radio.

3 But under them is Clear Channel in terms of

187

4 simulcasting. So CBS now is the biggest -- Clear

5 Channel is the largest terrestrialbroadcasteroutside

6 of simulcasting in terms of stationsand listeners.
JUDGE ROBERTS: All right. Thank you.

8 BY MR. OXEN FORD:

Q Can I refer you, Mr. Smallens, to the bar

10 graph on the top of page seven that's been labeled

11 Table 1?

12 A Yes.

13 Q Can you explain what that graph shows?

A Yes. This graph is showing the growth

15 trajectory of online radio listenerswhen looked at in

16 a week snapshotyear over year from 2000 to 2010.

17 Q And what is its relevanceto your

18 discussion?

A Well, this -- this study, which comes out in

20 April of the year, generally is -- and, again, is
21 consideredauthoritative, statesthat the total number

22 of people tuning into Internet radio on a weekly basis
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1 from 2009 to 2010 has been relatively flat, which, you

2 know, contradictssome of the assertionsmade by

3 Dr. Pelcovits about the growth of the audience.

188

Q And moving down to the next section under

5 the subheading"Consolidation of Listenership"

CHIEF JUDGE SLEDGE: Let me interrupt before

7 you move from there.
MR. OXENFORD: Sure.

CHIEF JUDGE SLEDGE: I'm a little surprised

10 and amused the way you have organizedthis paragraph

11 11.

12 Your headline says "ListenershipHas

13 FlattenedOver The Last Year," but then you give us a

14 table that shows that listenershiphas grown steadily
15 in the last decadeand that each time it's grown it
16 stays stable for a few years and then grows,again. So

17 your table indicates to me that the listenershiphas

18 been very consistentover the last decade in a growth

19 pattern and yet your headline says listenershiphas

20 flattened and it seems like you presentexactly

21 opposite of what your headline is proclaiming.

22 Why did you do that?
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THE WITNESS: Your Honor, it's my contention
189

2 that the growth that Internet radio saw from 2000 to

3 2009, a lot of that was bolsteredby the growth in

4 broadbandpenetrationboth at home and at work.

What -- what we'e seeing and what this
6 survey and others have basically indicated is that
7 that broadbandpenetrationis starting to level off.
8 And I'm -- I'm suggestingthat this is evident in the

9 resulting, you know, lack of growth from 2009 to 2010

10 becausethe, you know, the webcastingcasesare

11 relevant to the last several years.

12 I think it's helpful to look at, you know,

13 the more recent years, 2007 to 2010, perhapsas we

14 look at this.
15 CHIEF JUDGE SLEDGE: Well, is that all? I

16 mean looking at your -- your table doesn't support

17 you. Your- table says opposite of what you'e saying.

18 So is there something else that I'm missing here in

19 your testimony that supportsyour conclusion that the

20 last year should be considereddifferently than all
21 the rest of the decadewhen your table shows that it'
22 very consistentwith the rest of the decade?
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THE WITNESS: As I said, beyond the fact
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2 that theseproceedingsrelate to, you know, webcasting

3 royalty setting from, you know, in the last several

4 years, that's -- that's why I'm kind of focusing on

5 that in this graph. But, you know, the graph

6 obviously has the whole thing. I mean it started from

7 zero in 2000. Pandorabegan in 2000.

CHIEF JUDGE SLEDGE: So you get flat growth

9 for three years from 2003 to 2005, you get virtually
10 flat growth for three years from '06 through '08, and

11 now you'e getting the same thing through '09 and '10,

12 exactly the same as it's been the whole decade. So

13 you'e trying to presentthat as somethingdifferent?
14 THE WITNESS: No, Your Honor. I'm sorry if
15 my headline is misleading. I'm really just -- I'm not

16 looking at the whole decade in my headline or in the

17 paragraph. I'm really speakingrelative to the last
18 year.

19 CHIEF JUDGE SLEDGE: So we should take from

20 this that the listenershipof online radio has

21 steadily grown over the last decadeand that the

22 information is that we'e had a fairly large jump in
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1 growth in '09 and basedon the graph we should expect

2 another fairly large jump in growth in 2012 if it
3 stays flat for three years after it has a big jump in

4 growth? Is that what we take from this table?

THE WITNESS: Your Honor, if I were to look

6 at this table, that would be, you know, one way to

7 project out on it, but I'm, you know, again in this
8 paragraphI'm speakingspecifically in rebuttal to

9 Dr. Pelcovits'eriodthat he's considering.

10 CHIEF JUDGE SLEDGE: All right.
11 Mr. Oxenford?

12 BY MR. OXENFORD:

Do you expect there will be another large

14 jump in growth in 2012?

1 think there will be iterative growth,

16 absolutely. I'm not -- I don't mean to suggestthere

17 won't be growth, but I think it will be iterative.
18 Q Do you think the growth would be at the

19 levels that it was in the past?

20 I don't think so and, again, I think that'
21 basedon broadbandpenetrationhitting sort of mass.

22 You'l see a spike from some more mobile adoption, but
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1 I don't think it will be to the levels that we'e
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2 seeinghere.

Q In your next section under the topic
4 "Consolidationof Listenership"

A Right.

Q -- what is the significance of the

7 consolidationof listenership?
A Well, I believe that the significanceof the

9 consolidationof listenershipis that there are, you

10 know, a few very large players which are really
11 driving this listenership-growth and -- I mean later
12 in my report I look at, for instance, you know, the

13 impact that Pandora itself, which was heavily relied
14 upon by Dr. Pelcovits, has on assessingthe overall
15 growth of the marketplace. And, you know, obviously

16 consolidation is somethingyou'd expect to happen as

17 an industry matures. And clearly Pandorahas had a,

18 you know, continues to grow and, you know, has good

19 success,but, you know, what -- I think what it shows

20 is that, you know, more and more performancesare

21 concentratedin fewer and fewer players and so we

22 don't have as much diversity. It's a more difficult
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1 market for new webcastingentities to enter into and

2 to try to, you know, survive.

193

Q In your next section

CHIEF JUDGE SLEDGE: Does that pattern
5 mirror what happenedin terrestrial radio?

THE WITNESS: To a certain degreewith

7 the -- with the consolidationand when -- when groups

El like Clear Channel and -- and Entercombegan, you

9 know, consolidatingand were able t,o, becauseof the

10 relaxation of federal laws, were able to amassmore

11 properties in major markets, it did happen a bit, but,

12 you know, it's -- it. also led to a lot of big

13 companiescarrying a lot of debt and -- and createda

14 lot of sort of diseasein the radio industry, which

15 it's still reeling from a bit, but only recently
16 starting to recover.

17 BY MR. OXENFORD:

Q On page eight you talk about "Audience

19 Growth Does Not Equate To IncreasedRevenues." Why is
20 that?
21 A Well, this is key. In digital media in

22 general there'sa phenomenoncalled the paradox of
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1 success. Essentiallyeven as you add audience,which

2 in traditional media would, you know, have a very

3 direct relationshipon increasingrevenues,becauseof

4 the additional costs and the infinite amount of

5 advertising inventory that more listenerscreates,

6 unless you'e able to derive revenue from or monetize

7 that new listenershipin a way that keeps pace with

8 your increases,you know, it -- it actually puts you

9 in a disadvantageousplace.

10 So when you factor in a per performancecost

11 such as royalties, you know, every time a song is
12 performed SoundExchangegets paid, and that's on a per

13 performancebasis. But, you know, so that -- that
14 cost increasessteadily, but yet unless a webcasteris
15 able to monetize their inventory on that same sort of

16 trajectory, they'l actually be suffering or, you

17 know, feeling the weight of both the royalty payments,

18 increasedbandwidth and hosting costs and all the sort
19 of costs of doing business. So that's why they call
20 it the paradox of success.

21 MySpace has frequently been cited as another

22 entity suffering from the paradox of success. They
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1 they had so many users they weren't able to monetize

2 them at a high rate.
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If you go to MySpace now, you'l see, you

4 know, ad bannersthat are not relevant at all and very

5 low -- low-priced banners. And so they'e struggling
6 with that same issue.

In fact, in the webcastingmarket are you

8 familiar with other ad-basedservices that have had

9 healthy degreesof listenershipbut were not

10 financially successful?

11 A Well, yeah. Two of the largest online

12 entities, AOL Radio and Yahoo! Radio.

JUDGE WISNIEWSKI: Isn't that simply

14 analogousto too much capacity just like you have in

15 the airline industry after deregulation?

THE WITNESS: It's quite -- it's quite

17 possible it could be. You know, I'm not sure that I

18 know enough about the airline industry to comment in

19 detail. I apologize.

20

21

JUDGE WISNIEWSKI: Okay. Thank you.

JUDGE ROBERTS: Mr. Smallens, when you say

22 it's a paradox of success,too much listenership
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1 driving up the cost, is that successbeing measured

2 relative to the terrestrialbroadcastindustry, which

3 of course has lower availability, higher CPMs as a

4 result?

196

THE WITNESS: Your Honor, I think you stated
6 it perfectly. I mean in a terrestrialmedia world you

7 have a finite amount of ad inventory. And -- and,

8 again, I'm not -- I wouldn't claim to be an economist,

9 but it's basic, you know, businessprinciples when you

10 add more listenersand there'sa finite amount of ad

11 inventory, you know, it's a very direct correlation to

12 driving up the CPMs and the value of that inventory.

JUDGE ROBERTS: So ranking somethingas

14 successfulor not is meaning successfulrelative to

15 what's done in the terrestrialbroadcastbusiness?

16 THE WITNESS: I would say, again, if you'e
17 looking at digital media companiesas a whole, both

18 webcasters,again, people like YouTube, even

19 Huffington Post, although it's a blog, I would say

20 that, you know, this is -- this is an issue with a lot
21 of digital media companies. But becausethere is this
22 factor of per performancecosts, you know, fixed per
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1 performancecosts in, you know, in every -- every
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2 listening session, I think it's especiallyweighty on

3 the webcastingindustry.

JUDGE ROBERTS: Okay.

5 BY MR. OXENFORD:

Q On the bottom of page eight, Mr. Smallens,

7 you have the headline "Dr. Pelcovits DisregardsThe

8 Decline In Advertising Rates And Its Impacts On The

9 Economic Health Of The StatutoryWebcasting Industry."

10 Can you explain what you meant by that?

A Yes. I think, you know, audiencesize,
12 which is frequently one of the key factors that
13 Dr. Pelcovits cites in his analysis of the industry,

14 is obviously an important factor in determining the

15 health of a market. But when -- you know, as I was

16 operatingboth Entercom and CBS and running digital
17 sales for both companies, the factors that we looked

18 at at a daily, even hourly basis were, you know, what

19 sort of rates were we getting, what sort of CPMs were

20 we able to derive and what sort of sellout rate, how

21 effective were we at selling the inventory. And I

22 I think not having those not more directly addressed
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1 in Dr. Pelcovits'estimonydoesn'tgive us a full
2 picture of the marketplace.

198

You know, it's -- it's basic advertising 101

4 stuff. Cost -- CPM stands for cost per thousand. So,

5 you know, generally rates are, you know, calculatedon

6 how many -- how many -- a thousandpeople being

7 exposedto one ad, which is also called an impression.

8 So a thousandpeople being exposedto a streamingad

9 means a thousandpeople being, you know, being present

10 when that streamingad triggers. Those rates are, you

11 know, low and -- and not. -- and not getting higher

12 in -- in the webcastingworld and -- but it', you

13 know, t'.hat's -- and also the ability to sell out all
14 the inventory, it remains a challengeeven for

15 terrestrialbroadcasterswho have, as they say, feet
16 on the street, local salespeople,but especially for

17 webcasterswho are on ad networks.

18 Q You mentionedthat CPMs are low and not

19 getting higher. What do you base that conclusion on?

20 A Well, primarily it was basedon my own

21 experienceat both CBS and Entercom. I -- I left
22 Entercom a year ago, but I stay in close contact with
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1 people who essentiallyhold the same position I do at

2 a variety of simulcastersand, you know, we'e
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3 conferredand -- and, you know, we -- and the

4 indications I'e heard are, you know, it hasn'

5 things haven't gotten better and, you know, it's still
6 very much a struggle for them to monetize.

There's also -- obviously I cite Johnie

8 Floater from Live365, who cites specific rates and

9 data both from his company, and as well as what Mark

10 Fratrik said.

CHIEF JUDGE SLEDGE: We have had many

12 witnesses,marketing witnessesdescribea change in

13 the last couple of years of increasesin budgets for

14 advertisingonlin.e, that advertisingagenciesare

15 beginning to expand the budget that they are willing
16 to put online as opposedto other traditional sources

17 that they have used.

18 Now, that's not inconsistentwith what you

19 just said, that the CPMs are not. going up, but have

20 you observedthat the overall budget, advertising

21 budgets for marketing for online has been going up?

22 THE WITNESS: Oh, Your Honor, absolutely.
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1 Ad agenciesare shifting more of their budget to

2 digital assetsversus the traditional and real-life
3 stories about it. They'e launching products on

4 FaceBook, a social network, you know, and in -- in a

5 lot of my consulting work with Audiation I consult

6 companiesthat do viral campaignsand viral
7 advertisingand are the beneficiariesof the shift.
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Unfortunately in that shift it hasn'

9 necessarilycome to bear that that shift to digital
10 is -- is still showing up in the budgetsof the

11 agenciesfor -- for webcasters. And one of the -- you

12 know, I cite a couple of reasons,but primarily

13 it's -- it's still a, you know, it's still a new world

14 for them.

15 In some casesan advertiseris more

16 comfortable creating a viral video like Old Spice

17 recently did and it was like a headline story and they

18 got a huge response. They'e more comfortablebecause

19 they understandvideo and how to create the right
20 video content. They don't necessarilyknow how to

21 createan impactful audio ad in a -- in a webcasting

22 environment. It's still definitely a hurdle.
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So I agree the money is shifting to digital,
201

2 and on behalf of my clients who want to webcast I

3 would like to see more of it go into the actual

4 streamingaudio category.

CHIEF JUDGE SLEDGE: So it's evolving

THE WITNESS: The whole marketplaceis
7 evolving, yes, sir.

CHIEF JUDGE SLEDGE: -- but the acceptance

9 of digital is growing?

10 THE WITNESS: I would say overall yes, I

11 mean, you know, absolutely.

12 CHIEF JUDGE SLEDGE: Thank you.

13 BY MR. OXENFORD:

14 Q Mr. Smallens, if I could refer you to page

15 ten where your headline states,or the caption heading

16 states: "Statutory Webcasters'ecessaryReliance On

17 -Ad Networks Results In Lower Yields And Higher Cost Of

18 Sale."

19

20

21

A Right.

Q First of all, what is an ad network?

A An ad network is a company that amasses

22 advertising inventory, what they -- what many people
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1 refer to as remnant, leftover advertising inventory

2 from a variety of different companies. They could be

3 webcasters,they could be online publishers like CNN

4 or whatnot. And then it bundles it up and then tries
5 to sell that bundled inventory to marketersand

6 agencies.
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It's consideredin the digital media world

8 somewhat of a necessaryevil. If they have inventory

9 that they haven't been able to sell with their inhouse

10 sales team, they'l like, you know, sort of at a last
11 resort they'l go okay, you know, we will make that
12 available to an ad network.

But basedon the nature of this inventory,

14 becauseit's not premium content, it's not, you know,

15 it's not necessarily-- you won't get the home page of

16 Google through an ad network or even a home page of

17 Time.corn or whatever the publication suggests. The

18 expectationis that that is less valuable inventory,

19 and ad networks, becausethey sort of take the problem

20 off your hands, they charge higher commissionsthan an

21 inhouse salespersonwould be paid.

Q Are there ad networks that specialize in
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