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PROCEEDINGS
CHIEF JUDGESLEDGE: Thankyou. We'l come

to order. Mr. Oxenford,yourwritten argumenton the
offer ofthe depositionofMr. Lam.

MR. OXENFORD: Yes,Your Honor. Providing—
Your Honor, if I may— a copyof our written comments
on the statement— the commentsofSoundExchangeon
the questionofwhetherthedepositionofMr. Lam
shouldbeoffered into evidence. This will be filed
with your offices formally this morningand
distributedformally throughthe regularprocessas
well.

CHlEF JUDGESLEDGE: It hasnotbeenfiled
yet?

MR. OXENFORD: It will be filed this morning.
CHIEF JUDGESLEDGE: It hasnot beenfiled

yet?
MR. OXENFORD: It hasnot yet beenfiled.

That'smy understanding.
CHIEF JUDGESLEDGE: I'm not encouragingyou

to„but do you haveanythingyou wish to addorally in
additionto this written argument'?
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statedyesterday,I fully expectedthatwe would be

presentingourwitnessesin the orderthatwe had
statedyesterday.Our first witnessthismorningwas
to beDianneLockhart. Ms. Lockhart lives in rural
Colorado. Whenwe werehereyesterdaymorning,we
understoodherto be on herway to the airport.

Unfortunately,shehadto crossamountain
passandran into somewinterweatherandwasnot able
to makeit to the airportyesterdaymorning,or
yesterdayat all. She is currentlyon herway to the
airportor on a planeto be flying to Washingtonand
shewill not, unfortunately,arriveuntil sometime
this afternoonin Washington.

We discussedthis yesterdaywith
SoundExchange.SoundExchange,I believe„has
authorizedus to representthat theyhaveno
objectionsto takinghertomorrowmorning. We all
believethatherexaminationwill bevery, very short,

We wereshocked„unfortunately,whenwe left
the courtroomandwentto plan to go to meetwith her
thatwe found out that shewasn'tevenin the city as
ofyesterdayafternoon.

1060 1062

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22

MR. OXENFORD: The only additionalmatter,
Your Honor, is thatoneof the issuesthat clearlywas
on themind ofSoundExchangein connectionwith the
depositionofMr. Lam wasthepaymentof royaltiesby
Live365. YesterdaySoundExchangereceiveda wire
transferof$2.8 million which we believeto be — my
client believesto be the entireamountofthe
royalties,plus interest,andwe believethat, to a

greatextent,mootstheneedof SoundExchangefor the
depositionofMr. Lam.

CHIEF JUDGESLEDGE: You eachday find some

way to astounduswith somerevelation.
MR. OXENFORD: I understandthat,Your Honor.
CHIEF JUDGESLEDGE: But we'eall awarethat

that'snot evidence,that'snot—

MR. OXENFORD: I understand.
CHIEF JUDGESLEDGE: Not somethingin the

recordandnot somethingwe canconsider.
MR. OXENFORD: And I, unfortunately,have

anotherpreliminaiymatter,Your Honor. Yesterday
afternoonwhenyou askedmewhetherwe would be

presentingour witnessesin the orderthatwe had
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CHIEF JUDGESLEDGE: Somethingsarebeyond
anyone'scontrol. I'm sureyou all haveconsidered
andeliminatedthepossibilityofstipulatinganypart
ofher testimony.

MR. OXENFORD: We did discussthatwith
SoundExchangeyesterdayafternoon,or yesterday
evening,andat this point havenotbeenableto reach
a resolutionto thateffect.

CHIEF JUDGESLEDGE: Thankyou. I don'

think you said,but I inferredfrom your commentsthat
you'ereadyto startwith your secondwitness?

MR. OXENFORD: Yes. Dr. Fratrik is hereand
readyto go.

CHIEF JUDGESLEDGE: Mr. Handzo,anything
further on the motion?

MR. HANDZO: No, Your Honor. We just
receivedtheirpleading,so I haven'thada chanceto
readit yet. I don't think we haveanythingfurther
to addat this time.

CHIEF JUDGESLEDGE: We'l recessto consider
both the matterof the witnessesandthe pending
motion.
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I (Whereupon,ashortrecesswastaken.)
2 CHIEF JUDGESLEDGE:Thankyou. We'll come
3 to order.
4 All right. Thejudgeshavereviewedthe
5 written argumentspresentedby thepartieson the
6 motion to admitthedepositionofMark Lam,
7 SoundExchangeTrial Exhibit 13. And the responseby
8 Live365 addressestheobjectionbecauseit is
9 inappropriateto beadmittedin thecros~amination

10 ofJohnieFloater,andthatJohnieFloateris an
11 improperwitnessto sponsortheexhibit.
12 Theoffer of theexhibit, which is the
13 deposition,is notmadein thatmanner. Theoffer is
14 madeasevidencenot relatedto the testimonyof
15 JohnieFloateror on behalfofJohnieFloater. The
16 judgesfind thatthe factsunderthetestimonyofMark
17 Lam fit within the regulationpermittingevidencefor
18 goodcauseshownunder803(b)(6)(C)(xi),andthis
19 arisesasa resultoftheambushof listingMark Lam
20 asawitnessto testifyon April 26th andthen,as
21 thatdaybegan,announcingthatMr. Lam is withdrawn
22 asawitnessandnot goingto testify, andfurther,

I markedrestrictedandsubjectto theprotectiveorder
2 in thisproceeding.
3 JUDGEWISNIEWSKI: Pmsorry. I didn't quite
4 catchthat. Couldyou repeatthat.
5 MR. OXENPORD: Certainpartsofthe
6 depositiontranscriptsweremarkedrestrictedand
7 subjectto the—

8 JUDGEWISNIEWSKL Oh,you'ejust referring
9 to thedeposition?

10 MR. OXENFORD: Yes.
11 JUDGEWISMEWSKI: Thankyou.
12 CHIEF JUDGESLEDGE: Any response?
13 MR. DeSANCTIS: No objectionto thatmotion,
14 Your Honor.
15 CHIEFJUDGESLEDGE: Withoutobjection,the
16 motion is granted. All right.
17 MR. MacDONALD: Your Honors,Live365 calls
18 its nextwitness,Dr. Mark Pratrik.
19 WHEREUPON,
20 MARK PRATRK,
21 calledasawitness,andafterhavingbeenfirst sworn
22 by thechiefjudge,wasexaininedandtestifiedas

1064 1066

1 basedon the representationby Live365thatthedirect
2 caseofLive365 is basedon the full andopen
3 financial recordsofLive365which havenotbeen
4 restrictedor redactedin anyway, andoffering those
5 recordsto establishthewebcastercoshandrevenues
6 that are in themarketplace.
7 The largepartofthe testimonyin the
8 written directstatementandin the depositionofMark
9 Lam addressthosefinancialconditionsofLive365

10 which wererepresentedasto bepresentedto the
11 judgesin this case. Theexhibit is admitted.
12 (SoundExchangeTrial Exhibit Number13 was
13 receivedinto evidence.)
14 CHIEF JUDGESLEDGE: Excusemejust aminute.
15 Therequestto changethe orderofwitnesses
16 andto haveMs. Lockharttestifytomorrowis granted,
17 andwe'l proceedwith the remainingwitness.
18 MR. OXENFORD: Justonepoint, Your Honor, in
19 light ofyour ruling. Certainportionsofthe
20 depositionweremarkedrestrictedundertheprotective
21 order,andwewould askthatthoseportionsofthe
22 depositionthatweremarkedrestrictedcontinueto be

I follows:
2 DIRECTEXA1VMATION
3 BY MR. MacDONALD:
4 Q Goodmorning,Dr. Fratrik.
5 A Goodmorning.
6 Q Couldyou pleasestateandspellyour name
7 for the record.
8 A My nameis Mark RobertPratrik,
9 F-R-A-T-R-I-K.

10 Q And whereareyou employed,Dr. Fratrik?
11 A I'm employedatBIA KelseyGroup.
12 Q WhatdoesBIAKelsey Groupdo?
13 A BIA Kelseyis a researchandfinancial and
14 strategicconsultingfirm for the mediaand
15 communicationsindustries.
16 Q And What is yourtitle at BIA Kelsey?
17 A I amvice presidentat BIA KelseyGroup.
18 Q Wouldyou pleasesummarizeyour educational
19 background.
20 A I receivedaBA in economics,anhonors
21 degreein economicsanda dual major in mathematics
22 from the StateUniversityofNewYork at Binghampton

(866)448 - DEPO
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in 1976. I receiveda master'sofsciencein
economicsfrom TexasA&M University in 1978,andI
receiveda Ph.D. in economicsfrom TexasA&M
University in 1981.

Q Weretherespecificareasof economicsthat
you focusedon in your graduatestudies?

A Yes. I hadtwo fields ofspecialization,
industrialorganizationandregionaleconomics.

Q And whatdo the disciplinesof industrial
organizationandregionaleconomicsentail?

A Industrialorganizationdealswith the
economicsof individuals, firms, marketsand
industriesastheyevolve. Regionaleconomicsdeal
with the economicsofspecificareas,regionsof the
country,aswell asthe transportation,distributional
coststhatare involved in everydaybusiness.

Q Dr. Fratrik, would you pleasesummarizeyour
employmenthistory, please.

A In September1980,I becamea staffeconomist
at the FederalTradeCommission,whereI was
specializingin antitrusteconomicsaswell as
conductingsomeindustrystudies.
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radioandTV industryandcompetitivemedia.

Q And whatsurveysdid you conduct,

Dr. Fratrik?
A It wasan annualsurveyofall commercial

radioandtelevisionstations,separatesurveysfor
radioandtelevision,askingaboutvariousrevenue
sources,expensesby departmentsandcertainline item
expensesand,thus,you obtainsomeprofitability asa

resultof that.

Q Dr. Fratrik, I just wantto remindyou thata
court reporteris transcribingyour testimony. So if
you want to just keepa slowpace,thatwould be - I'm

sureshewould appreciateit.
A Thankyou. I apologize.

Q In connectionwith the annualsurveyfor
radio,whatwasyour involvementduringyour time at
theNAB?

A Well, evenat the very beginning,I was
responsiblefor the actualsurveyinstrument,the
collectionofthe data. The datawassentto an
accountingfirm for confidentiality,but we hadthe
opportunityto analyzethe data,andwe generatedthe
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Q And while at the FederalTradeCommission,
wereyou — whatspecificstudieswereyou involved
in?

A I dealtwith somestudieson thepricing
behaviorof firms in variousindustriesaswell as
someof theirmarketinganddistributionalquestions.

Q And whatdid you do aftertheFederalTrade
Commission?

A In February1985, I becamedirectorof
financial andeconomicresearchat theNational
AssociationofBroadcasters.In 1991,I waspromoted
to vice presidentin chargeof the researchand
planningdepartmentat theNationalAssociationof
Broadcasters.

Q At theNationalAssociationofBroadcasters,
wereyou involved in publishingany industryreports
or studies?

A Yes. I was— oneofmy main rolesat the
NationalAssociationofBroadcasterswasto supervise
the annualfinancial surveyofall commercial,radio
andtelevisionstations. I alsowas involved in lots
of otherstudiesaboutthe competitivenessof the
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reportsthatmanybroadcastersusedto compare
themselveswith.

Q Wasthereanythingelsethatyou did at the
NAB?

A Yeah. As I said,I did several-a lot of
studieson the competitivenessof radio andtelevision
stationsand— as it would be affectedby various
regulatorychangesthat werebeingproposed.

Q Did anyofyour studiesat theNAB examine
operatingmargins?

A Yes. I recall two thatdealtspecifically
with that. Onehadto dealwith the impactof the
introductionof the satelliteaudioradio servicein
the mid-'90s,on the impactof financial viability of
radiostations.

Anotherone that I recall hadto dealwith
the financial viability, the financial pictureof
radiostationsas it relatesto possiblederegulation
of local ownershiprules.

Q Whendid you leavetheNAB, Dr. Fratrik?
A I left theNAB at the conclusionof the year

2000.
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Q And howmany— approximatelyhowmanyyears
wereyou there?

A I wastherenearly16 years.

Q Wheredid you go aftertheNAB?
A I wentdirectlyto BIA.

Q And whatareyour responsibilitiesat BIA?
A At BIA I supervisethe researchefforts that

we have,an extensiveresearchprogramofthe radio,
televisionandnewspaperindustries. We do an annual
surveyofall commercialradioandtelevisionstations
and local newspapers.

I'm also involved in valuationstudiesof
stationsaswell asother financial andstrategic
consultingprojects. I'm still heavilyinvolved in
lots ofanalysesofthe radio industryandTV industry
as it's affectedby regulatorypolicy.

Q Whenyou saidvaluationsofstations,could
you providemoredetail aboutwhatthosevaluations
entailed?

A Oneof themain— longhistoryatBIA is
thatwe conductvaluesofradioandtelevision
stationseitherfor financingpurposesor for tax or
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Q Dr. Fratrik, haveyou doneanyteaching?
A Yes, I have.

Q Whathaveyou taught?
A I'e taughtfor seven-and-a-halfyearsat the

JohnsHopkinsUniversity.

Q And whatclassspecifically?
A It wasa classcalledthepolitical economy,

amasscommunications.It waspartofa master'

level programcalledcommunicationsin the
contemporarysocietythatJohnsHopkinshas.

Q And doesthis masscommunicationsclass
involve anyexaininationof revenueand/orcost
structures?

A Yes. It explainssomeeconomicprinciplesto
themaster'slevel students,talking aboutsome
industrialorganizationconcepts.And it also looked
at individual — variousmediathat comprisetoday'
widermediamarketplace.

Q And whatspecificindustriesdoesthis class
cover?

A We deal— I'e dealtwith radioand
television,newspapers,magazines,recordingindustry,
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financial accountingpurposes,suchas— oneaspect
of— that'sincreasinglybecomevery necessaiyis
radiostationshaveto — manyradiocompanieshaveto
valuetheir intangibleassets,includingtheFCC
license,everyyear.

Q And approximatelyhowmanytimeshaveyou had
to determinethevalueof the FCC license?

A I think around40 to 60 different instances.

Q And canyou providea — just a thumbnail
sketchofwhat'sentailedin valuinga FCC license?

A Yeah. The — it's prettystraightforward.
It's whatcalleda Greenfieldapproach.You assume
thata stationturnson at the dateofwhatyou'e
valuing, let's sayApril 1st. And you — you estimate
the revenuesandcostsof the stationover a time
period. You determinethe valueof that — whatwe
call a start-upor sometimesreferredto asa stick.
And thenyou subtractout thevalueof fhe tangib!e
assetbecausewhatremainsleft — theonly other
assetthat the radiostationhasis the FCC license
becausewe'eassumingthat they startup new
operations.
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motionpicture industry, the Internetindustry,
satelliteradio andsatellitetelevision.

Q DoesBIA publishanyreportsthatyou are
responsiblefor?

A Yes. We publisha quarterlycompendiumof
both radioandtelevisionmarketsandan annual
analysisofnewspaperby marketswherewe profile 300
radiomarketsaswell as210 televisionmarkets.

Q And what is your responsibilityin connection
with the compendiumon the radiomarketsthat'

publishedby BIA?

A I supervisethe entireprocess,involved
heavily in the estimationof the revenuefor the
existingradio and televisionstations,aswell as the
forecastsfor the individual markets.

Q Dr. Fratrik, do you speakon panels?
A Yes. I speakat variousindustrypanels. In

fact„just two weeksagoI wasat the recentNational
AssociationofBroadcastersannualconferencewhereI

talkedaboutthe radio industry,the revenuesonline
andover-the-air.

Q Haveyou testified in anyregulatory

I'866) 448 — DEPO
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1 proceedingsin thepast?
2 A Yes. Pvetestifiedtwo timesin regulatory
3 proceedings.
4 Q Besidestestifying,haveyou beeninvolved in
5 regulatoryproceedingsin othercapacities?
6 A Yes. As I mentioned,I did a lot of
7 analyses,bothwhile I wasat theNAB andsincethen,
8 ofvariousimpactsonthe financialprofile ofradio
9 andtelevisionstationsaspotentialregulatory

10 changesaredecideduponat theFCC.
11 Q Haveyou testifiedbeforethecopyright
12 arbitrationroyaltypanelbefore?
13 A Yes,I did.
14 Q And whatwasthesubjectmatterofthat
15 testimony?
16 A Thesubjectmatterofthe courtproceedings
17 wasthedistributionofdistantsignalfeesthatare
18 collectedfiom cablesystemsto be distributedto the
19 programowners,copyrightownersoftheprogramsthat
20 areairedonthosedistantsignals.
21 Q Dr. Fratrik,howmanytimeshaveyou been
22 retainedasanexpertwitnessin ajudicial

1 recessto considerthisproffer.
2 (Whereupon,ashortrecesswastaken.)
3 CHIEF JUDGESLEDGE: Thankyou. We'l come

4 to order. Theproffer is accepted.
5 MR. MacDONALD: Thankyou,Your Honor. May I
6 approachthebenchandthewitness,YourHonor?
7 CHIEF JUDGESLEDGE: Yes.
8 MR. MacDONALD: May I proceed,Your Honor?

9 BY MR. MacDONALD:
10 Q Dr. Fratrik, IVe handedyouwhatwe'e
11 markedfor identificationasLive365 Trial Exhibit 30.
12 Do you recognizethis document,Dr. Fratrik?
13 A Yes, I do.

14 Q And is thisyourcorrectedandamended
15 testimony?
16 A Yes, it is.
17 Q Wasthis reportpreparedbyyou?
18 A Yes, it was.
19 Q Canyoupleaseturn to page45. Are you
20 there,Dr. Fratrik?
21 A Yes,I am.
22 Q Is thatyoursignature?

1076 1078

1 proceeding'
2 A Nine.
3 Q Howmany?
4 A Nine.
5 Q Ofthoseninetimes,haveyou everbeen
6 determinednot to bequalifiedasanexpertwitness?
7 A No, I havenot.
8 MR. MacDONALD: Your Honors,at this time, I

9 would like to profferDr. Fratrik asanexpertin
10 industrialorganizationwith anexpertisein the
11 broadcastandmediaindustries.
12 CHIEF JUDGESLEDGE: Any objectionto the
13 proffer?
14 MR. HANDZO: No objection,Your Honor.
15 CHIEF JUDGESLEDGE: Questionsfrom the
16 bench?
17 MR. MacDONALD: Thankyou, Your Honor. May I
18 approachthebenchandthewitnesswith—

19 CHIEF JUDGESLEDGE: You'ea bit premature.
20 I haven'tdoneanything.
21 MR. MacDONALD: Sorry,Your Honor.
22 CHIEFJUDGESLEDGE: Be thankful. We'l

I A Yes, it is.
2 Q Inpreparingfor yourtestimonytoday,was
3 thereanythingthatyou felt neededto becorrected
4 from youramendedtestimony?
5 A Yes. On page24, the first full line, at the
6 endofthat first full sentence,it shouldbe .0285.
7 Q Is thereanythingelse,Dr. Fratrik?
8 A Yes. On page34 in thesecondfull
9 paragraph,the lastsentencein thatsecondfull

10 paragraph,it shouldread,"havegenerateddoseto
11 1.3 million in salesfrom musicandMP3 downloads."
12 Page40 in the first full paragraphat the
13 endofthat first sentence,thepercentageshouldbe

14 16.92percent.
15 Thereareotherreferencesto Mr. Lam's

16 testimonythat'sbeenblackedout in otherpages.
17 Q Dr. Fratrik, do anyofthesechangesthatyou
18 just testifiedto affectanyofyour calculationsin
19 your report?
20 A No, they do not.
21 Q Dr. Fratrik, do you seethatthereare
22 numerousnumberedtabsalongwith your report

(866) 448 — DHPO
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numbered1 through10?

A Yes.

Q Canyou pleaseturn to the documentunder
tab 1?

A I'm there.

Q What is this document?
A This is my curriculumvitae.

Q And is this a currentversionofyour
curriculumvitae?

A Yes, it is.

Q What is the documentundertab 2?
A The documentundertab2 is a title pageof

Investingin RadioMarketReport2009, first edition.
This is the reportthat I madereferenceto earlier
that I supervisedin termsofa compendiumofradio
markets. And attachedto that is aslide from that
publicationwhich providesradiostationrevenues2003
through2013.

Q Did you haveanyrole in preparingthe
particularslidethatyou werereferringto on page2

ofExhibit 2 ofyour report?
A Yes, I'm responsiblefor generatingthose
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A This is a reportby eMarketeron the radio
industries,their trendson over-the-airandonline
revenues.

Q And why did you includethis documentwith
your report?

A I utilized someofthe informationon this
reportin my testimony.

Q Dr. Fratrik, what'sthe documentundertab6?
JUDGEWISNIEWSKI: I'm not quite

understanding.On theselast two exhibits,did you
usethemin yourmodelingor just usedthemgenerally
in your testimony?

THE WITNESS: Your Honor, the Credit Suisse,
I utilized informationon that for my evaluationof
thewebcastingindustryin my sectionB, I believeit
is, in myreportwhenI evaluatehow the webcasting
industryis doing.

And the samethingwith the eMarketer. I
utilized that in someofmy reviewof recenthistory
in the webcastingindustry.

JUDGEWISNIEWSKI: Okay. Thankyou.
BY MR. MacDONALD:
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marketand industiy-wideestimatesthatarereported
in thatgraph.

Q Let's turn to the documentthat'sunder
tab 3, Dr. Fratrik. What is this document?

A This is the Accustreamannualreporton
Internetradio for 2008.

Q Why did you includethis documentwith your
report?

A I utilized someof the datathat is reported
in this report in my modeling.

Q Let's turn to the documentundertab 4. What
is this document,Dr. Fratrik?

A This is a reportby Credit Suisseof theU.S.
advertisingoutlook for 2009which includes
informationon Internetradio.

Q And why did you includethis documentwith
your report?

A I utilized someof the resultsofthis
report— that'sincludedin this reportin my
testimony.

Q Let's turn to the documentundertab 5. What
is this document,Dr. Fratrik?
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Q Dr. Fratrik, turning to the documentunder
tab 6, what is this document?

A This is an annualreportthatArbitron and
EdisonResearchdo. It's titled, "The Infinite Dial
2009."

Amongotherthings, it reviewsinformation
aboutthe online listening— listenership.

Q Why did you includethis documentwith your
report?

A Like someof the otherexhibits, I utilized
this in termsofevaluatingthewebcastingindustiy
and it's includedin my testimony.

Q Let's turn to the documentundertab 7. What
is this document,Dr. Fratrik?

A This is a reportby JPMorganfrom April of
2008wheretheyanalyzethe radiobroadcasting
industiy,both online andInternetradio listening.
And I utilized this, onceagain,whenI evaluatethe
recenthistoryof the webcastingindustry.

Q Let's turn to the documentundertab 8. What
is this document,Dr. Fratrik?

A This is partof the Zenithoptimedia
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1 advertisingexpenditureforecastwhichwasissuedin
2 Julyof2009. And this document— I usedthe
3 industryestimatesfiom ZenithOptimediain oneofmy
4 models.

5 Q And let'sturnto thedocumentundertab9.
6 What is this document,Dr. Fratrik?
7 A This is the— aLive365 documentthat
8 detailstheirU.S. Internetradionetworkrevenuesas
9 well asthenumberofaggregatetotalhours—

10 aggregatetuninghoursfor thoseU.S. royalty-bearing
11 listening.
12 Q Doesthe financialdatarecordedin this
13 documentcoverLive365'sfull fiscal yearfor 2009?
14 A It does,aswell asthethreepreviousfiscal
15 years.
16 Q Did you do anythingto verify thedata
17 providedin this documentundertab9?
18 A I talkedwith peopleatLive365 aboutthe
19 data.
20 Q To whomdid you talk?
21 A I talkedto agentlemanby thenameof
22 Yue-ShinHo, who is a financial analystfor Live365.

1 providedin this document?
2 A I talkedwith thosethreeindividuals— the
3 two individuals— Ms. Hu andMr. Ho aboutthis and
4 justgenerallydiscussedthesedata.

5 Q And why did you includethis documentin
6 connectionwith your report?
7 A It's importantto generatethe revenue
8 estimatesthatI laterusein my models.

9 Q Are eachofthesedocumentsundertabs1

10 through10 trueandcorrectcopiesofdocumentsyou
11 relieduponin connectionwith preparingyour report?
12 A Yes, theyare.

13 MR. MacDONALD: Your Honor, I would like to
14 offer Live365 Trial Exhibit 30 into evidence.
15 CHIEF JUDGESLEDGE: Any objectionto
16 Exhibit 30?
17 MR. HANDZO: Yes,Your Honor. Your Honor,
18 SoundExchangeobjectsbecause,underFederalRuleof
19 Evidence702, in orderfor thecourtto acceptan
20 expertreport,it hasto be ableto find thatthe
21 reportis basedon sufficient factsor dataandthat
22 thewitnesshasappliedtheprinciplesandmethods
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I talkedto awomanby thenameofMelodicHu, who is
in chargeofaccountingatLive365. And I
specificallytalkedto Mr. JohnieFloaterwho is in
chargeoftheadvertisingsalesat Live365 on,
particularly,the advertisingrevenuesfor theU.S.
royalty-bearingaggregatetuninghours.

Q Why did you includethis documentin
connectionwith your report?

A I neededthesedataso asto try to analyze
theLive365 costssnd— in termsofgeneratinginy
model.

Q And finally, Dr. Fratrik, turningto the
documentundertab 10, what is this document?

A This is the historicaloperatingincome
statementfrom Live365 detailingall oftheir revenues
andexpenses.

Q Doesthe financial datapresentedin this
documentundertab 10 coverLive365'sfull fiscal year
2009?

A As well asfiscal — the threefiscal years
prior to that.

Q And did you do anythingto verify thedata

1 reliablyto the facts. And that'sa functionthatthe
2 courthasto testthat.
3 We would submitthat,undertheparticular
4 circumstancesofthis case,yourability to do that
5 hasbeenseverelyimpairedby thewithdrawalof
6 Mr. Lam. Not only canyou not testthereliability of
7 this for thepurposesofadmissibility,butalso,with
8 respectto admittingit, to be ableto weighwhat
9 weightyouwill give to it.

10 Lam is particularlyimportanthere. And on
11 at leasttenoccasionsin Dr. Fratrik'swritten direct
12 testimony,heexplicitly referencesLam'swritten
13 directtestimonyasprovidingthe factualsupport.
14 Althoughhe'snow testified thathe talkedto somebody
15 namedMr. Ho andMr. Ha [sic], that'snot whathesays
16 in his testimony. In his testimonyhe saysthis came
17 froin Lam.
18 And specificallyin footnote27,whichhas
19 nowbeenredactedout ofhis latestversionofhis
20 testimony,he says,"My analysesofLive365'srevenues
21 andexpensesarebasedon Lam Exhibits4 and5."

22 Ofcourse,nowMr. Lam is nothereto explain
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it.
The otherthing thatI think is critical here

is that, in Dr. Fratrik'sanalysis,whathe doesis he
excludeshalfofLive365'sbusiness.He excludesthe
broadcasterpartof the business,whathecalls the
broadcasterpart,andthenallocatescostsbetweenthe
broadcasterpartandthewebcasterpart. That is
somethingthatMr. Lam wasin a positionto testify
aboutandno otherwitnessis.

Mr. Floaterwasn'tableto addressthat. In

fact, he explicitly saidthebroadcastsideof the
business,notwhat I do, notwhat I know, andhe
really couldn'tanswerquestionsaboutthat.
Mr. Floateralsosaid,well, I don'tknowanything
aboutLam Exhibits4 and5, which is whatDr. Fratrik
basedhis financial analysison.

And sowherewe find ourselvesis with an
expertwho reliedvery heavilyon Mr. Lam, andthen
Mr. Lam beingwithdrawnat the 11thhour. And the
problem is notjust thatMr. Lam waswithdrawn. The
problemis alsothatMr. Lam waswithdrawnwhenhe
was,at apoint wherewe finisheddiscovery. If we
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expertsareentitledto rely on hearsayif it'

reliable. Dr. Pelcovits,for example,reliedon
contracts. We didn'tput on witnessesfrom everyone
ofthe recordcompanies,but it's importantto notewe
did put on recordcompanywitnesses.We did bring in
Mr. McCradywho wasable to testifyaboutthe
backgroundfor thosecontracts. We did bring in
Mr. Kookerwhoknewthe finances. Sowe did havean
opportunityfor cross,if therewasany, on those
subjects.

We don'thavethatopportunityhere. As I
say,I don't think that the ability to put in
Mr. Lam'sdeposition,thoughhelpful, entirelysolves
theproblem. So for that reason,we do objectto the
admissionofthis exhibit.

JUDGEROBERTS: Mr. Handzo,I don'thearyou
sayingthatyou necessarilylack the underlying
documentsto attemptto impeachthe testimonyof
Dr. Fratrik, but I hearwhatyou'esayingis you
don'thavea beliefthatwill allow thoseto be
admitted;is thatcorrect?

MR. HANDZO: It's my expectationthatthere
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wanted— for example,if we hadknownthatMr. Lam
wasn'tgoing to be aroundto beginwith, we might, for
example,havetakena 30(b)(6) depositionor something
like that. But we didn'thavethatopportunity
becausewe didn't know it wasgoing to play out this
way.

Now, I will saythat I think thecourt's

decisionto admitMr. Lam'sdepositionon
SoundExchange'smotion doestakesomestepsto address
the problem,andI do acknowledgethat. But it
doesn'tcompletelysolvetheproblem. For onething,
becauseMr. Lam isn't hereto assesshis credibility;
for anotherthing, therearedocumentsthatwe would
havewantedto get in throughMr. Lam thatwe'enow
not goingbe able to get in. Mr. DeSanctistried with
Mr. Floater,andwasn'tsuccessful.Their balance
sheet,for example,someof the websiteswhich—

again,documentsthatwe think wouldhavegoneto
challengeDr. Fratrik'sanalysis,butwe don't have.

Now, oneotherthing that I shouldsayis

that, in Live365'sresponseto our motion to admit
Mr. Lam'stestimony,theypoint out correctlythat
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aredocumentsI will not be able to get admitted
becauseI doubtthathe'sseenthemandknowsthem.

JUDGEROBERTS: But you alreadyhavethe
docuinents.So thereis no questionhere—

MR. HANDZO: I havethe — I do havethe
documentsthat we would haveusedwith Mr. Lam, yes.

CHIEF JUDGESLEDGE: Any response'?
MR. MacDONALD: Yes,Your Honor. Under

FederalRuleofEvidence703 — andI'l readit-
"If ofa type reasonablyrelieduponby expertsin the
particularfield in forming opinionsor inferences
upon the subject,the factsor dataneednot be
admissiblein evidencein order for the opinion or
inferenceto be admitted."

Sowhile Mr. Handzodoescorrectlycite to
Rule 702, 703,which is titled "Basesofopinion
testimonyby experts,"I think, speaksto the exact
subjectthatMr. Handzowasreferringto.

As Mr. Handzofurtheracknowledged,Mr. Lam's

depositionis now in evidence,andSoundExchange's
counselhadeveryopportunityto askMr. Lam and, in
fact, did askMr. Lam at his depositionabout
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financial documentswith respectto Live365, the same
documentsthat, in fact, Mr. — Dr. Fratrik relied
upon.

Dr. Fratrik'sdepositionoccurredprior—

approximatelytwo weeksprior to Mr. Lam'sdeposition.
And so SoundExchange'scounselhadfull knowledgeof
all the informationthatDr. Fratrik relieduponin
connectionwith his report, including anytestimony
thatDr. — sorry, thatMr. Lam provided,andhadthe
basisto discoverthat informationat Mr. Lam's

deposition.
In addition,Your Honor, I think thatwhat

Mr. Handzois reallyobjectingto goesto theweight
ofhowmuchYour Honorsput considerationinto
Dr. Fratrik'sopinionsandtestimony,not to the
admissibilityofhis testimony.

And further, asMr. Handzohaspointedout,
Dr. Pelcovitsrelieduponmany,many,contracts.
Therewasonly oneknowledgeablewitnessthat could
testify aboutthosecontracts,andthat was
Mr. McCrady. Mr. Kookerhadno knowledgeaboutthe
negotiationswith respectto anyof SonyMusic's
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rebuttalwitnesson anyof thosedocumentsthatwere
not admittedto the extentthatthatparticular
witnesshassufficientbasisto provideanytestimony
on thosedocumentsthatwerenot admitted.

CHIEF JUDGESLEDGE: In addition,I believe

you just committedyourselfnot to objectto those
exhibits in cross-examinationof this witnesstheway
you presentedasto why his — this written direct
statementshouldbeadmittedon thebasisthat the
documentswereavailableandcouldbeusedto impeach
the testimonyofMr. Lam. And with this witness
relying on that testimonyandrecords,thenyou would
not objectto the admissionofthosedocumentsand
impeachingduring cross-examinationofthis witness.

MR. MacDONALD: Your Honor„ I would reserve
objectionsto anydocumentsthat fall outsideof the
scopeofDr. Fratrik'sdirecttestimony,either
written or oral,

CHEFJUDGESLEDGE: Or whathe reliedupon
in makinghis testimony?

MR, MacDONALD: Correct,Your Honor.
CHIEF JUDGESLEDGE: We'l considerit.
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contracts. And I note,Your Honor, thatno witnesses
from the othertwo majorrecordlabelswereproffered
by SoundExchange.

So I'm not exactlysurehowMr. Handzohas
standingto objectherewhenhis own witnessdid not
haveany factualwitnessesto supporttheir — the
contractsthatDr. Pelcovitsreliedupon.

JUDGEWISNIEWSKI: Mr. MacDonald,areyou
suggestingthat if Mr. Handzowere to provide an

expertwitnesson rebuttalusingthe documentsthat
werenot admittedinto evidenceyesterday,thatwould
not be a problembecausethatwould be similar to
what'sgoingon here?

MR. MacDONALD: I'm not exactlysure,Your
Honor, which — what documentsareyou referringto?
The documentsthatwe went overyesterdaythatwere
not admittedinto evidence?

JUDGEWISNIEWSKI: That'sright. Financial
documentsfrom Live365. Takeyour balancesheet,for
example.

MR. MacDONALD: Yes,Your Honor, I think that
is correct. I think SoundExchangecould put on a
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(Whereupon,a shortrecesswastaken.)
CHIEF JUDGESLEDGE: Thankyou. We'l come

to order. Dr. Fratrik, I haveto admitwe had
additionalpauseon consideringthis motion in light
ofyour testimonythatyou reliedon the information
behindtab 6 which is entitled"The Infinite Dial,"
andobviously,a dial cannotbe infinite. And sowith
suchan erroneousor carelesslabel, it wasa matter
of concernto me.

But in light of the statementsmadeby
Mr. MacDonaldandthe exchangeson the admissibility
of this matter,the exhibit is admittedandthe
objectionis overruled.

(Live365 Trial Exhibit Number30 wasreceived
into evidence.)

MR. MacDONALD: Thankyou, Your Honor.

BY MR. MacDONALD:

Q Dr. Fratrik, whatwasthe scopeofyour
retentionin this matter?

A I wasaskedto reviewthe recenthistoryof
thewebcastingindustrysincetheWebcastingII
decisionhadbeensubmitted,aswell asto determinea
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1 reasonableroyalty ratefor the digital sound
2 recordingperformancelicense.
3 Q Whatdid you do to preparefor yourwritten
4 testimony?
5 A Well, I reviewedtheWebcastingII decision.
6 I reviewedmanyofthe—
7 JUDGEWISNIEWSKI: Dr. Fratrik, couldyou be
8 morespecific? WhichWebcasting11 decision?
9 THE~SS:I actuallyreadthe CRB

10 decision,andI alsoreadtheappellatecourt
11 decision.
12 JUDGEWISNIEWSKI: Thankyou.
13 THE WITNESS: I readtheexpertson both
14 sidesfor WebcastingIi. I readseveralindustry
15 reportsaboutthewebcastingindustry. I'm frequently
16 readingindustrytradepressarticlesthathavesome
17 referencesto thewebcastingindustry. And I talked
18 to peopleatLive365 aboutthe challengesthatthey
19 facein thewebcastingindustry.
20 BY MR. MacDONALD:
21 Q In preparingyour report,wereyou applyinga
22 particularstandard?

1 thattime ofWebcastingII decision.
2 Q And whatdid you determine?
3 A That,unfortunately,theprojectionsthat
4 weremadearoundthetime oftheWebcasting11

5 decisionweren'tfulfilled.
6 Q Did you reviewanythingwith respectto the
7 CPM rates?
8 A Yes. DuringtheWebcastingII proceeding,
9 SoundExchange'seconomicexpert,Dr. Brynjulfsson,

10 estimatedthataudioCPMs,costperthousands,the
11 pricestheychargefor theaudioadvertising,were
12 going to increaseby a4.5 percentcompoundedannual
13 growth rateduringtheperiodof2005through2010.
14 In looking at theAccustreamreport,theyestimate
15 thatduringthatperiodthatthecompoundedactual
16 growthrateoftheaudioCPMswereactuallyanegative
17 11.7percent.
18 Q And, Dr. Fratrik-Imsorrytointerrupt-
19 is thatreflectedin figure 1 ofyour reporton
20 page12?
21 A Yes, it is. I alsolookedat thedisplayads
22 CPMs,thecostperthousand,thepricesthatare

1096 1098

I A Yes. I wantedto geta royaltyratethat
2 wouldmirror theendingofanegotiationbetweena
3 willing buyerandawilling seller.
4 Q Do you believeyour overall rateproposal
5 reflectswhatawilling buyerandawilling seller
6 would agreeto?
7 A Yes,I do.
8 Q Dr. Fratrik, I'd like totumyourattention
9 to page11. Undertheheading"Recenthistoryofthe

10 commercialwebcastingindustry"— areyou there,
11 Dr. Fratrik?
12 A Yes, I am.
13 Q Why wereyou looking at the recenthistoryof
14 thewebcastingindustry?
15 A Well, in establishingarategoing from 2011
16 through2015,I wantedto geta sortofgood
17 understandingofwherethewebcastingindustryis and
18 howwell it haddonesincetherecentdecisionin
19 WebcastingII. So I lookedat someofthe recent
20 informationfrom thevariousindustryreportsand
21 contrastedthatwith theprojectionsthatweremadeby
22 manyof theexpertsandotherindustrytradecraftsat
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charged.And while atthattimethe-
Dr. Brynjulfssonestimatedthat it would — thathe
expecteda 5.5 percentcompoundedannualgrowthrate
increaseduringthisperiod,theCreditSuisse
article— studythatI haveasanexhibit actually
estimatesanegative5.9percentfor theentiretime
period.

Q And whatyoujust testifiedto, is that
reflectedin figure 2 ofyour reportonpage13?

A Yes, it is.

Q Did you reviewanythingelsethattendedto
confirm this declinein CPM rates?

A Yeah. As partofmy discussionswith
personnelatLive365,I talkedto Mr. Floaterabout
whathis experience— sincehe'sin chargeofselling
advertising— whathis experiencewasduringthis
timeperiod,andheestimatedthatbetween2006and
2009,hesawa 30 percentdecreasein audio
advertisingCPM,which is in conformancewith the
numbersI wasjust talking aboutearlier.

Q Do you knowwhy there'sbeena decreasein
CPM rates?
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1 A Yes. There'sbeenanexplosionof
2 advertisingopportunitiesfor retailersaudother
3 businessesto gettheirmessagesout. Obviously,
4 therehadbeenhundredsof thousandsofmillions of
5 newwebsitesthatprovidetheseopportunities,as
6 well asmanyothertypesofadvertisingvehiclesthat
7 local businessesandnationalbusinessescanuseto
8 gettheir advertisingmessage.Sothere'sbeena
9 tremendousincreasein thewideradvertising

10 marketplace,which I believeled to that loweringof
11 the CPM.
12 Q Wasthereanythingelseyou cameawaywith
13 with respectto yourreviewofthe industry,the
14 recenthistoryofthewebcastingindustiy?
15 A Yeah. As alsopartofDr. Brynjulfsson's
16 testimonyin theWebcastingII proceeding,he
17 estimatedin his modelthat listeninghourswould
18 increase25 percentannuallyduring— eachyear
19 duringthis five-yearperiod.
20 JUDGEROBERTS: Dr. Fratrik, beforewe leave
21 CPMs,I'm looking atyour charton page12 which
22 youVe identifiedasfigure 1 whereyou showadecline

1 measuringit acrossall audioindustries?
2 THE WITNESS: In this chart,I amutilizing
3 Accustream'sCPMsfor Internetradio,but I'm

4 suggestingthattheadvertisingmarketplacein—

5 which Internetradio is apartofhasjust exploded,
6 andsomanymoreopportunitiesthat led to the
7 decreasein theCPMs.
8 JUDGEROBERTS: Okay. My questionto you
9 was,hasthesupplyin the Internetradiobusiness

10 remainedthesameduringthis timeperiodor doyou
11 knowwhetherthat'sthe caseor not?
12 THE WITNESS: I believethat therehasbeen
13 someentryofnewInternetradiowebcastingservices
14 sellingadvertising. Sotherehadbeensomeincrease
15 in thesupplyofopportunitiesfor advertisers.
16 JUDGEROBERTS: Do youknow if thatcould
17 havehadanyimpactin thedecreasein averageCPMs?
18 THE WITNESS: It certainlydid havesomewhat
19 ofan impactin competitivepressureto lower the
20 prices.
21 JUDGEROBERTS: Thankyou.
22 BY MR. MacDONALD:

1100 1102

1 in CPMsirom 2005 to 2010. Do you know if, during
2 thattimeperiod,thesupplyofCPMsis relatively
3 constant?
4 THE WITNESS: Thesupplyofadvertisingtime?
5 JUDGEROBERTS: Yes.
6 THE WITNESS: I believenotbecauseI believe
7 thattherewasan increasein thenumberof— on the
8 wider advertisingmarketplace,anumberofmore
9 opportunitiesfor advertisersto gettheirmessages

10 out.

11 JUDGEROBERTS: Soyou think thatthe
12 advertisingtimehasincreased,andcouldthathave
13 hadan impacton the decreasein CPMs,the increasein
14 the supplyofadvertisingtime?
15 THE WITNESS: Your Honor, that'sexactlywhat
16 I think is the case. I think thatthiswider
17 advertising,ever-expandingadvertisingmarketplace,
18 hadled to competitivepressureon all advertising
19 vehicles,i.e., thepricesthatarechargedfor that
20 andmeasuredin CPMs.
21 JUDGEROBERTS: Soyou arenotmeasuringit
22 herejust for the Internetradiobusinesshere;you'e

1 Q Dr. Fratrik,with respectto the recent
2 historyofcommercialwebcasting,did you review
3 anythingwith respectto listenershiplevels?
4 A Yes,I did. At thattime ofWebcastingII
5 proceeding,therewasabeliefthattotal listening
6 hoursweregoingto increaseby largepercentages
7 everyyear.
8 Dr. Brynjulfssonestimatedan annualincrease
9 of25 percentin aggregatetuninghours. Othersat

10 thattime — thesametime — suchasa researchfirm
11 calledBridgeRatings— alsopredictedcontinued
12 increasesin monthly listeninglevels. In fact,
13 BridgeRatingsestimatedthat by theendof2009that
14 therewould be 116.1million listeners.
15 In the Infinite — misnamedInfinite Dial
16 report,Arbitron estimatedthatthe — thatthe
17 monthly listeninglevelsasof lateof2008wereonly
18 69 million.
19 SowhatI surmisefrom that is thatwhile it
20 hasincreasedover thattime period,it certainlydid
21 not realizethe levelsthatweresuggestedin the
22 earlierproceedings.
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Q Werethereanyotherreportsthattracked
uniquelistenersto the Internetradiospace?

A Yeah. TheJPMorganstudythat'soneofmy
exhibitsalsodid amonthly look at listenersgoingto
both broadcasterto simulcastaswell aspureplay
sites. And from Juneof2006throughFebruary2008,
the lastmonthwhich JPMorganprovideddata,therewas
actuallya 18.7percentdecreasein thenumberof
listeners,monthlyuniquelisteners,goingto thepure
play sites.

Q And is that listenershipdatareflectedin
figure 3, page15 ofyour report?

A Yes, it is.

Q Onelastquestionon this section,
Dr. Fratrik. Whenyou evaluatean industry,doyou
alwayslook at the recenthistory?

A Oh, very muchso. WhenI'm valuinga radio
station,I look at the — on an ongoingvaluation
situation,I look at the recenthistoiyofthat
station. I look at the recenthistoryofthe local
marketrevenuein forecastingwhatI expectthat
stationor thatmarketto do in the future.
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17, you referto severalassumptionsyou madein
connectionwith your economicmodel. Whatarethese
assumptions?

A Well, the first assumptionthat I amusingis

thatI'm sayingthatLive365 is a representative
webcasterwith respectto operatingcosts. Live365
hadbeenin thewebcastingbusinessfor ten-plusyears
and,in recentyears,they'ebeenmakingastrong
effort to keeptheir costsdown low. So I think this
is a goodproxy. This is a goodmodel — a good

companyto describethe costs.
I alsoamutilizing industryreportsfrom

AccustreamandZenithOptimediato providemewith
industryrevenuesor advertisingrevenuesfor the
webcastingindustry. In my modelI assumethat
webcasters— a typical webcasterhadtwo sourcesof
revenues,subscriptionrevenuesandadvertising
revenues.

And the final assumptionI haveis thatI
assumethata typical webcasteris entitledto a
reasonableoperatingmargin.

Dr. Fratrik, I'd like to go throughyour
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Q Dr. Fratrik, I'd like to turn your attention
to the nextsectionwhich beginsat page15. The
headingis, "Economicmodelof the appropriateroyalty
rate." Do you seewhereI'm referringto?

A Yes.

Q Beforewe get into moredetail, canyou tell
megenerallywhatroyalty rateyou'ereferringto
here?

A I'm referringto the digital soundrecording

performanceroyalty rate.

Q And canyou pleasedescribeat a high level
your model?

A What I'm trying to do hereis to endupwith
the resultingvalueof the copyrightedmaterial. So
what I do is I try andestimatethe revenuesofa

typical webcasterandsubtractthe costof the
webcasteroutsideof the royalty paymentthatthey'e
subjectto now, becausethat'sthe focusofwhatPm

trying to do, the endvalue,aswell as includea

reasonableprofit marginasapercentageof revenuein

my calculations.

Q Startingon page16 andgoingto the top of
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methodologywith a little bit morespecificity. Let'

turn to page23. Are you there,Dr. Fratrik?
A Yes, I am.

Q Now, nearthe top of the page,in bold,
there'sa headingtitled, "Economicmodel for a

typical commercialwebcaster."Do you seethis?
A Yes.

Q Canyou summarizewhatyou'edonein
sectionIII which goesthroughpage21 [sic] ofyour
correctedandamendedwritten testimony?

A What I do in my modelingis I usetwo
industryreportsfor the total advertisingrevenue
from the webcastingindustryto generate— help
generatewhata typical webcasterwould generatein
advertisingrevenuesandcombinethatwith information
aboutsubscriptionrevenues— I candeterminewhat
information— whatrevenuesa typical commercial
webcastergeneratesin its normalcourseofbusiness.

Also, utilizing the Live365 coststructure,I
thenestimatewhata typical webcasterwould incur in
terinsofoperatingcostsfor providingthatwebcasting
service. And finally, as I mentionedbefore,I also
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havea 20 percentprofit marginat apercentageof
revenuethat I think a webcasterwould generate.

And whatendsup happening,after I take
thoserevenuesandminusthosecosts,I derivea value
for the copyrightedwork.

Q Whattypeof datadid thesetwo reports,the
AccustreamreportandtheZenithoptimediareport,
provide?

A TheAccustreamreportprovidesan industry
estimateof advertisingrevenuesfrom webcastingas

well asan estimateofthe total aggregatetuning
hoursfor webcasters.Zenithoptimedialikewise
providesan industry— total industryrevenuesfrom
U.S. Internetradio.

Q Did you speakto anyoneat eitherofthese
companies,Accustreamor Zenithoptimedia,to
understandtheirmethodologyfor calculatingtheir
estimates?

A Yes. I talkedto one individual at both
firms.

Q And why did you talk to theseindividuals?
A I wantedto get a senseofhow theygenerated
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report),"whatwasZenithoptimedia'sestimatedad

revenuesfor 2008?
A Theyestimatedthat for U.S. Internetradio

it was$200 million in advertisingrevenues.

Q And how doesthatcomparewith theAccustream
estimate?

A It's higher.

Q Now, I would like to turn your attentionto

page28 andspecificallytable 5. What is table 5,

Dr. Fratrik?
A Table 5 summarizesmy modelusingthe

Zenithoptimediatotal Internetradioadvertising
revenueestimate.

Q And in the first row, youprovideaheading
"revenueperATH." Generally,speaking,whywereyou
examiningrevenueon a perATH basis?

A PerATH I believeis the mostbasicform of
whatInternetradioservicesprovide. It's hoursof
listening,hoursofmusicor othertypeof
performances.So I wantedto do it on thebasicunit.

It alsoallowsme to combinethe revenuefrom
advertisingaswell as from subscriptionsources.
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theseindustiyrevenueestimatesto sort of assess
their reliability.

Q And basedon theseconversations,do you
think that theseestimatesarereliable?

A Yes, I do.

Q Did you do anythingelseto confirm the
validity of theseindustryestimatesfor ad revenues?

A Yes. During the discoveryprocess.I got
accessto information from SoundExchangeasto the
percentageof listeninghoursattributableto Live365.
Utilizing thatpercentage,aswell asthe advertising
revenuegeneratedby Live365, I cameup with an
industryestimate.

Q And whatwas that estimate?
A It wasaround85, 84 to $85 million.

Q And wasthatwithin the rangeofestimates
providedby AccustreamandZenithoptimedia?

A Yes, theywere.

Q Let'smovenow to page26, Dr. Fratrik, or at
leastthe discussionbeginningon page26, and
referringto theheadingmidway throughthe page,
"Assessmentof industiyrevenue(Zenithoptimedia
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Q How you did you derive the .0872 figure for
the revenueperATH row?

A I first took the Zenithoptimediatotal
industryrevenueto $200million anddividedthatby
the 2.95 billion aggregatetuninghours,thatestimate
fiom Accustream,andthat resultsin .0678per
revenue— advertisingrevenueperATH.

I then lookedat the Live365 subscription—
monthlysubscriptionrevenuesof$6.02„aswell asthe
averagenumberofhoursa subscriberofLive365
utilizesLive365 servicesof40 hours. And that
resultsin a subscriberrevenueperATH of.1505. I

utilized thosetwo figuresto derivea total average
revenueperATH of .0872.

Q You mentionedusingLive365'ssubscription
numbers. Why wasthat?

A At the time whenI first madethe model, that
wasthe only datathat I hadavailable.

Q Do you believeLive365'ssubscriptionprices
reflectiveof a typical commercialwebcaster?

A Actually, they'eon the high sidebecause,
afterreadingDr. Pelcovits'tudyin this proceeding,
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1 heaverages— hecalculatesanaverageofsubscriber
2 revenueof$4.13.
3 Q Let's look at thenext line down,the row
4 thathasthetitle "Total costsandexpensesperATH."

5 Whatcalculationwereyoumakinghere?
6 A That is the total costofLive365
7 attributableto its Internetradioservicesdividedby
8 the domesticroyalty-bearingaggregatetuninghoursof
9 around74million aggregatetuninghours.

10 Q And doesthis representthecostfor a
11 typical webcaster,Dr. Fratrik?
12 A I believeit does.

13 Q Let'sgo to thenextrow, "Operatingprofit
14 marginsaspercentageofrevenues."Whatdoesthat
15 row relateto?
16 A That'sa rangefrom 5 percentto 30percent
17 ofvariousoperatingprofit margins. I put that in
18 thereso asto providesomesortofsensitivity
19 analysisin mymodeling.
20 Q And turningyour attentionto thenextrow,
21 'Reasonableprofit perdomesticATH," whatcalculation
22 did you performhere,Dr. Fratrik?

1 A Well, that'swhatEm trying to getat, the
2 valueofthecopyrightedmaterial.
3 Q Andfinally, Dr. Fratrik,thelastrow,
4 "Valueperperformance,"whatis this?
5 A This is simplythevalueofthecopyrighted
6 materialperATH, peraggregatetuninghours,divided
7 by 14, which is theaveragenumberofperformancesper
8 hourthatLive365has,to arriveatavalueofthe
9 copyrightedmaterialin mymodelon aperperformance

10 basis.
11 Q And is this themodelyouwererelyingupon
12 for your rateproposal?
13 A Yes, it.
14 Q Basedonthismodel,areyouproposinga
15 particularroyaltyratefor non-interactivecommercial
16 webcastersin thisproceeding?
17 A Yes,I did.
18 Q What is thatrate?
19 A It's .0009.
20 Q Why areyouproposingthisparticularrate?
21 A I think thiswouldbea likely outcome
22 betweenanegotiationbetweenawilling buyeranda

1112 1114

1 A That is simply thatoperatingprofit margin
2 in row 3 multiplied by the revenueperATH which is
3 constanton row 1 of.0872. It's theactualdollar
4 amountofoperatingprofit correspondingto the
5 variousprofit marginsthatI list there.
6 Q Going to thenext row, total costper
7 domestic— sorry— "Total costperdomesticATH,"
8 how did you calculatethis?
9 A That is simply row2 addedto row4, the

10 total costandexpensesperATH addedto the dollar
11 amountofthe reasonableprofit perdomesticATH for
12 thevariousdifferentoperatingmargins.
13 Q And thenext row is, "Value ofcopyrighted
14 materialperATH." How did you calculatethe figures
15 in thatrow?
16 A That is, onceagain,justsimplya
17 mathematicalcalculationof the revenueperATH,
18 line 1, minusthe total costperdomesticATH — andI

19 just describedhow I calculatedthat,which is
20 line 5 — to give mea valueof the copyrighted
21 materialon aperATH basis.
22 Q And why did you do thatcalculation?

1 willing seller.
2 Q In goingbackto thediscussionof an
3 appropriateoperatingmargin,what is an operating
4 margin,generally?
5 A Operatingmarginis just theprofits
6 representative— asapercentageofthe revenues,the
7 operatingprofits.
8 Q And why doyou believethata 20 percent
9 operatingmarginis appropriate?

10 A I think thatgivesa fair enoughreturnto
11 commercialwebcastersin orderfor themto paytheir
12 depreciation,amortizationandinterestcosts,which
13 arenot — expensesthatarenotpartoftheoperating
14 expenses.
15 Q Now, just turningbriefly backto page26 of
16 your reportwhereyou havetable4, comparingthat to
17 page28, table5, what is the differencebetweenthese
18 two tables?
19 A Theonly differencebetweenthesetwo tables
20 is that, insteadofusingtheZenithOptimediatotal
21 advertisingindustryrevenueestimate,I usethe
22 Accustreamtotal industryadvertisingrevenue
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estimate.

Q And thoseAccustreamrevenueestimateswere
greateror lower thantheZenithOptimedia?

A Theywere lower thanZenithoptimedia's.

Q I'd like to turn your attentionto thenext
sectionwhich beginsat page31 ofyour reportand

goesforward. You examinedvariousfactors,
Dr. Fratrik, includingcompetition,programming,
promotion,investments.Why did you considerthese
factors?

A It's my understandingthatthecopyright
royaltyboardmustconsiderthesefactorswhensetting
an appropriaterate.

Q Haveyou drawnanyconclusionsaboutthese
factorswith respectto your recommendedroyalty
rates?

A Yes. I think the assessmentofthesefactors
supportthatroyalty rate.

Q How do theysupportit?
A Well, for example,in termsof thepromotion

aspectof it, I'm struckby severalpiecesof
informationI discoveredduringmy analysis. Live365
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Q And what is that rateproposal?
A That'sa rateproposalfor an aggregation

service.

Q What is an aggregationservice?
A An aggregationserviceis a servicethat

providesmultiple webcasterson their site.

Q And why areyou proposinga separate
aggregationrateproposal?

A Two main reasons.This aggregationservice
providestremendousadministrativebenefitsby
recordkeepingaswell ascompliancewith certain
regulationsrelatedto webcastingthat — ofsome
benefitto a collectivesuchasSoundExchange.

Additionally, the aggregatedservice,because
it hassomanywebcasterscollectively, it cango into
the advertisingmarketplaceandsell advertisingspots
on themanywebcaststhat the individual webcaster
couldn'tdo themselves.So in a senseit's helping
sustainthe financial footingoftheseindividual
web casters.

Q And how did you calculatethe ratefor your
aggregationrateproposal?
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hadseveralcontractswith independentartistsaswell
as labelswhowaivedtheperformanceroyalty ratesin
lieu ofgettingmoreair play.

I'm awarethatLive365 sells— hadabout
$1.3 million in click-throughbuysofCD-ROMsand
MP3 — not CD-ROMs— CDs andMP3 files from its
webcasts.I'm alsostruckby the datathat'sincluded
in theArbitron studywhereit indicatesthatmany
webcasters'istenerslook towardsthe Internetto
learnaboutnewartistswhile listeningto their
webcasts.

So, in sum,I think it's a greatpromotional
venuefor newartistsandexistingartiststo get
their musicout so that listenerslearnaboutthem.

Q Dr. Fratrik, I'd like to turn your attention
to sectionVI ofyour report— I'm sorry, sectionIV
ofyour reportwhich beginson page38. Are you
there,Dr. Fratrik? Is that a yes?

A Yes.

Q Do you haveanotherrateproposalbesidesthe
industryratethatyou'ebeenjust testifying about?

A Yes.
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A I lookedat the arrangementsthatLive365
havewith the threepeiformingrights organizations-
the PROs„ they'eoften called— and lookedat the
discountsthat thosePROsareoffering to Live365 for
their aggregationservice.

Q And whatspecificcontractsdid you review?
A I reviewedthe contractsfrom ASCAP,BMI and

SESACandLive365.

Q And doesthe BMI arrangementprovidea
discountto Live365?

A Yeah. It providesa discountof
16.92percentunderthe minimum amountthat is under
the generalBMI webcasterarrangement.

Q And doesASCAP provide a discountto Live365?
A Yes, it alsoprovidesa discountof

22 percentoff of thatminimum amount.

Q And whataboutSESACi

A SESAChasthe largestdiscountof56 percent.

Q And what is your proposeddiscountedrate for

aggregationservices?
A 20 percent.

Q And how did you get this number,Dr. Fratrik?
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