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P-R-O0-C-E-E-D-I-N-G-S
(9:34 a.m.)

CHAIRPERSON JIGANTI: You may proceed when
you are ready Counsel.

MR. GERSCH: We concluded our direct
examination.

CHAIRPERSON JIGANTI: Okay, I thought that
there was one question left at the end there and I
wasn’'t certain.

Let the record show that this is Day Three
of the proceedings. We are proceeding with Mr. Bortz
cross examination. Mr. Lane are you going to proceed
first?

MR. LANE: Mr. Chairman, I understand that
the other parties who support the Bortz study have
questions, and I would prefer to go after they have
questions. Since I believe that I am the only party
that really opposes the Bortz study.

ARBITRATOR WERTHEIM: You’d rather bat
clean up.

MR. LANE: Exactly.

CHAIRPERSON JIGANTI: All right, counsel
or anybody elge wish to examine Mr. Bortz?

MR. STEWART: Yes, thank you. Your Honor,

I'd like first with your leave, to make a statement
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1 for the record writing a motion that Mr. Lane’s client
2 filed on Monday of this week.
3 : As you know we discussed it yesterday, we
4 are filing our response this morning.
5 ARBITRATOR WERTHEIM: This is the motion
6 to st;ike the 1990 gurvey?
7 . MR. STEWART: Yes sir. And my statement
8 is this. Mr. Lane, in accordance with the rules,
9 served attorneys by Federal Express by overnight‘
10 delivery.
11 _ . Though he filed it on Monday, he could
12 have hanaed it to us here in the hearing on Monday or
13 on Tuesday morning or had it home delivered to us.
o 14 | Given the timing exigencies of this
15 particqlar matter, I would have appreciated as an
16 accommodation to counsel, hand delivered. Although he
17 did serve us in accordance with the rules.
18 | MR. LANE: If I might make a statement for
19 the record. There are two reasons why I didn’t do it
20 hand delivered. First of all, I sent it on Friday so
21 that it was delivered via counsel’s office on Monday
22 morning within an hour of me filing a second.
23 I thought if I hand delivered it it would
24 disrupt Mr. Garrett’s opening statement. So I thought
0 25 that was ~appropriately done.
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CHAIRPERSON JIGANTI: Your comments are on
the record.

ARBITRATOR WERTHEIM: Mr. Stewart, I’m not
quite c¢lear on what you think, or what you are
requesting should be the consequence of your
stateﬁent. Are you asgking for additional time to
respond, or what?

MR. STEWART: Your Honor, you will see
when we hand it to you this morning, that our response
is short. We were able to produce a response.

My statement was merely to suggest that as
an accommodation to counsel the matters with such
short term consequences, our counsel served each other
in the'ﬁost expeditious way possible even though they
were permitted to do so otherwise under the rules.
Its mérely a request for accommodation.

CHAIRPERSON JIGANTI: Counsel, do you have
a coﬁment?

MR. GARRETT: A related, but its on a
different matter.

CHAIRPERSON JIGANTI: State your name SO
that the Court Reporter can identify you.

MR. GARRETT: Tom Garrett for the Joint
Sports Claimants. Mr. Chairman I had promised to file

responses to Mr. Lane’s motion by this morning. I did
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give a copy to Ms. Sandros.

ARBITRATOR WERTHEIM: I think we Jjust
received it.

MR. GARRETT: Okay, I want to be certain
and to also reflegt that hand delivery -- I have ip
fact hand delivered it to all of the other counsel.

This morning we were able to locate a
document. I don’t know whether its going to, its not,
it doesn’'t appear to be exactly what it is that Mr.
Lane.is asking for here.

T don’t know whether or not its going to
satisfy his needs, but we have to check it and be
certain exactly what the document is here.

It is possible that we can move the motion
out, I’ve asked therefore for a ruling on the motion
at least until we got and double ‘checked what
documentation we have and whether or not it will be a
satisféctory substitute for what it is that Mr. Lane
has asked for.

MR. LANE: That’s agreeable with me, Mr.
Chairman.

MR. STEWART: Thank you.

ARBITRATOR FARMAKIDES: Let’s get back to
Mr. Stewart’s and Mr. Lane’s gituation. Why don’t we

use fax, why don’t you all use fax. Its such a, all
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of us are now in the business, every single one of you
has a fax machine and we are talking about minutes
rather than days.

| And frankly, from now on, because of the
time situation in this particular case, it would seem
to me that exchanging motions or responses by fax is
the way to go. Do you disagree?

MR. LANE: If that’s how you want us to do
it wef—;

ARBITRATOR FARMAKIDES: No, no, no, as an
option ‘to alleviate the problem Mr. Stewart had
brought up this morning.

MR. GOTTFRIED: Subject to both, I don’t
think you want to be faxing around 50 page documents.

ARBITRATOR WERTHEIM: I just want to note
that I don’t yet have a fax. I am getting one in
January.

MR. LANE: Doesg that mean all this is --

CHAIRPERSON JIGANTI: Mr. Stewart, you may
proceed whenever you are ready.

ARBITRATOR WERTHEIM: Just to say, can I
have a question with respect to devotion that Mr.
Garrett was just addressing. My recollection is that
that motion relates to the testimony of Mr. Trautman.

MR. GARRETT: That’s ecorrect, Your Honor.
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1 ARBITRHWmQWERTHEIM: And in what sequence
2 is he to be called as a witness? Igs he the next
3 witnesé?

4 ‘ MR. GARRETT: Yes, he is the next witness.
5 | ' ARBITRATOR WERTHEIM: When do you
6 anticipate he will be reached?

7| | MR. GARRETT: There is still --

8 || MR. LANE: I can stall as long as you
9 like, Your Honor.

10 . ARBITRATOR WERTHEIM: Well, I just think
11 its éreat if the parties can move it up, but we are
12 probably going to have to have it resolved one way or
13 another before Mr. Trautman commences his testimony.
14 || MR. GARRETT: I understand the situation,
15 Your Honor, and expect to be able to confirm what the
16 document is over the lunch break today and I will
17 report to Mr. Lane immediately thereafter and then we
18 will either have an agreement or not.

19 If the panel wants to go ahead and read
20 the motions ana make a decision, that’s not fine with
21 the Chairman, but --

22 | ' CHAIRPERSON JIGANTI: We appreciate you
23 getting together and trying to work it out yourselves,
24 we think its a better solution that way to present to

{'D 25 us.
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F 1 | . MR. GARRETT: We will report it to you
@ 2 right after the lunch break.
3 | CHAIRPERSON JIGANTI: Very good. Now Mr.
4 | Ste%/var't, you may proceed.
5 CROSS EXAMINATION
6 | BY MR. STEWART:
7 ' Q Thank you, good morning, Mr. Bortz. I am
8 John Stewart and I am here with my colleague,
9 Jacqueline Hand, on behalf of the National Association
10 of Broadcasters.
11 | We are making a claim for news public
12 affairs programs and other programs that are produced
13 by the stations and broadcast only by the producing
@ 14 station. Would you turn, please, to Page 24 of your
15 testimony, your written_ testimony please?
16 A Yes, I have it.
l 17 ) Do you sgee on Table 7 there, the 1992
18 results in the column labeled Percent Mentioned as
19 Most Popular for news and public affairs programs, you
i ' 20 gee there is 19.0 percent there?
| 21 A That 1s correct.
22 Q That means that on an unaided basis when
23 asked what types of programming were most popular
24 among their subscribers, 19 percent of your
0 25 respondents answered with some reference to news and
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public affairs?

A Yes, that'’s correct.

Q And if you would turn over to Page 26,
please? Do you see in Table 9 there, in the 1992
regults, in the Percent Using Column, there is, for
news, and public affairs programs, there is a 23.6
percent number?

A Yes, that’s correct.

ARBITRATOR WERTHEIM: What page are you
on?

WITNESS: This is Page 26, Table 9. The
numbexr ig 23.6 percent.

BY MR. STEWART:

Q And that means that almost one out of
four, 23p6 percent of your respondents, said that they
used or referred to néws and public affairs programs
on distant signals in advertising and promotion that

they did vis-a-vis their subscribers, is that correct?

A Yes.
Q All right, now, if you would turn over to
Page 28 of your testimony. In those prior tables,

cable operator respondents were allowed to name as
many different program categories as they, either
thought were popular with their subscribers or used in

advertising and promotion. Correct?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.

(202) 234-4433, WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

653

A That’'s right.

Q But here you tried to focus them in and
allow them to give only a single response as to which
of those categories was the most important in terms of
advertising ana promotion. Is that correct?

A Yes.

0 Now the news and public affairs programs
there for 1994, shows that 4.4 percent of vyour

respondents identify news and public affairs as most

important. Is that correct?
A That is correct.
0 There igs a wide confidence interval there

so that could have equally have been a zero, is that
righg?

:'A Yes, well, not equally, this is the
midpoint, but ves, it certainly could have been a
Zero.

Q All right, possibly a zero, possibly as
high as 12 percent or so.

A That’s right. That would be the interval
within which we would have a certain level of
confidence, 95 percent confidence, that the actual
value would fall within that interval.

So the 4.4 percent that we show, plus or

minus 7.6 percent, it obviously can’t be a negative
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numbef. So on the minus side it would be zero.
Between zero and essentially 12 percent.

We can state with only a five percent
chance of stating incorrectly, that the actual value
ig in that range.

| 0 Given thig result, one would not conclude
that news and public affairs were the most important
programming type across the country for all cable
subscribers, I'm sorry, for all cable operators in all
different circumstances.

A That’s correct.

Q Now, if you will turn over to Page 31 of
yvour testimony and look at Table 11. You will see in
the Column, 1992 Results Percent Allocation, that your
respéndents allocated 12.4 percent of the total value
of none that were programs on distant signals to the
news and public affairs programs category, do you see
that?

A Yes, that’s the result.

0 Now, is there any consistency in your
mind, between cable operators identifying sports as
the most important program category for promotional
purposes, and yet allocating 12.4 percent of the value
to news and public affairs programming?

‘A No, there is no inconsistency there at
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all.
Q Why is that?
A Well we asked for the most important.
That means you had to choose one and sports is a
heavily promotable category, as I described yesterday
for a number of reasons.

It has a certain excitement. Its stars
are promoted by the leagues extensively. They endorse
products, they are on television, so that’'s a
promotional item.

That would xank them as the most
important. But when you then allocate again, because
cable operators are trying to have a mixed programming
and you allocated this in the signal budget, you would
spread that across a number of different categories,
with{éports getting the largest amount consistent with
being the most important.

But, by no means, would you expect the
allocation of the dollars to match the single most
important kind of a statement.

Q So is it fair to conclude from your Table
11 on Page 31 that each of the different types of
programs represented here on a distant signal basis,
does contribute some value to cable operators and

you’ve measured it as indicated on Table 117
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A Yes. And I think its important to note,

I tﬁink Table 11 reflects very much, what we were

talking about yesterday. Ite that collection of

proérams and program types. Its the collection, not
any single one.

That is the package that is sold by cable
operators. And news and public affairs, as well as
these other categories, all have points.

MR. STEWART: I have no further questions.

CHAIRPERSON JIGANTI: Thank vyou, Mr.
Stewart. Any other examination? Counsel?

CROSS EXAMINATION

BY MR. HESTER:

Q Good morning, Mr. Bortz.
A Good morning.
Q Timothy Hester representing the public

television claimants. I have only a few questions for
you. I wanted first to circle back to a question that
Judge Wertheim asked you yesterday about the results
for public television as reflected in your Table 11.
If you could turn to that or perhaps you
are ;lready on it at Page 31 of your testimony.
A Yes, I have it.
@) You see that you show there a result for

PBS and other television programming. I take it that
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that reference in the chart is to PBS and all other
public television programming?

‘A All other public television programming,
ves.

Q Right. And the result shown there is
three percent. 2And I believe the Judge had asked you
yesterday, what that figure represented. And I wanted
simply to clarify what that three percent is as to
PBS.

And let me begin, just by having you
explain again how you went about developing assigned
values for PBS. I take it that you focused on those
operators that actually carried a distant PBS signal
during the survey here?

A Yes, as I discussed yesterday, although
the question was raised in the 1989 proceeding, as éo
whether an adjustment should be made for systems that
did not carry a distant public television station
because they might have seen value in it, but not the
price of carrying that signal, might have been at such
a level that it exceeded the value that they saw.

And I, as I indicated, I understand that
point. But it was my understanding that what we were
to measure for your decision making, was to measure

the relative value assigned by the operator to signals
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that they carried.

So, yes, this represents only systems that
carry their signals.

0 But then the three percent figure that is
shown.here is an average from among all of thgse
respondents included in your survey. Is that right?

A Yes. When we build up the, essentially
the weighted responses. And this is weighted both by
the stratum that they are in, we give proper weight to
the stratum and we give proper weight to the copyright
royalty payments paid.

So there is sort of a two step adjustment
there. And its that weighted value that we have three
percent.

ARBITRATOR WERTHEIM: Just to clarify, is
this three percent of all those respondents who
inclﬁded some PBS programming, or its three percent of
all those surveyed, whether they actually carried it
or not.

WITNESS: This would be, that on a
weighted basis, cable operators would assign three
percent of a fixed program budget to public
broadcasting. Now how do we get that?

Its not three perxrcent of all of those who

responded, because that would be a totally unweighted
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calculation. What we do is that we sample. And so
within each stratum, we have to give the system the
appropriate weight.

So we adjust for, let’s say we sample one
of seven systems. Then, in a particular stratum.
Then essentially we would get, we would say that this
response is weighted, is representing seven systems.

And then we weighted --

ARBITRATOR WERTHETM: Yes, but T
understand that would be true whether they actually
carried PBS oxr not. You still have the weighted
study.

WITNESS: They were only asked to allocate
the values to, on programming to signals that they,
that particular system actually carried.

ARBITRATOR WERTHEIM: Now what happens if,
for your purpose, to the response by a system that
says we didn’t carry any PBS. Do they get counted in
as zero in arriving at what is ultimately this three
percent figure?

WITNESS: That’s correct, they get counted
as zero.

BY MR. HESTER:

é, And let me see if I can just confirm this

with a simple example, if you will just bear with me
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here. I know the math isn’t going to be exactly
right.

But if we have here eight respondents in
your survey, assume these are the only two that
actually carried a public television signal during the
survey year. And assume these are the values they
gave.

These other respondents, I take it, would
be assigned a zero value, is that the way you --

A That’s correct.

0 That was the methodology. And then in
computing the average or the share that’s shown in
your Table 11, you have taken the average across all
of those survey respondents, not simply those that
actually recorded a value for PBS?

A Conceptually, except that we wouldn’t just
average the response because each system would be
assigned a weight due to the stratum that it’s in and
due to the amount of royalties that they pay.

So we would make an adjustment to the ten
based on the stratum sampling and the royalties that
are paid by that system and similarly to the 12.

Of course, all the zeros are zeros. So
that would be the process. But conceptually yes, that

would be the approach subject to the weight.
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

661

Q So your point is that there would be a
weighted average taken from among those survey
respondents?

.A Yes, that’s coxrrect.

0 But, the weighted average includes all of
the zero values that are assigned?

A That’s correct.

Q And, for instance, in 1992, do you know

how many of the survey respondents, approximately,

were assigned a zero value for PBS?

‘A I don’t recall off the top of my
what date, what the number was. It was a
number.

Q It was substantially more than half

survey respondents were assigned a zero value?

A That’s correct.

head,

large

of the

ARBITRATOR FARMAKIDES: When you weight

these, do you use formulas?

WITNESS: Yes.

ARBITRATOR FARMAKIDES: They are all

consistent?

WITNESS: Yes, the formulas are presented.

ARBITRATOR FARMAKIDES: They don’t change.

The formulas do not change? When you weight

various factors, are you --
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WITNESS: ©Oh, the weighting for a given
system is the same for each program element. So if we
are weighting the response for sports and then we make
an adjustment for the stratum and an adjustment for
the royalties paid, that would be, that adjustment
would. be the same for sports, for movies, for
syndicated, for public television.

ARBITRATOR FARMAKIDES: Okay, and that,
okay .fine, that’s part of the question. The other
part is that adjustment is really an equation that you
have‘devised. Is that equation consistent?

WITNESS: Yes.

ARBITRATOR FARMAKIDES: Okay.

ARBITRATOR WERTHEIM: Mr. Bortz, just to
follow through on Mr. Hester’s little table there, if
we ignore the weighting for the moment.

WITNESS: All right.

ARBITRATOR WERTHEIM: Would.I be correct
in understanding that what you do is for those eight
systems, you add up your total allocated for PBS you
get a total of 22, you divide that by eight and your
rgsult would be something like 2.77

WITNESS : That’s correct. Let’s Jjust
assume for the purposes of this example that this is

after the weighting.
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MR. HESTER: Maybe I can even make it
Q 2 eagier if I change this to 14, I'm really clever.
3 | MR. GARRETT: Maybe change it to seven.
4 MR. HESTER: I like 14 better. Go ahead.
5 WITNESS: So, let’s assume that this has
6 been through the weighting process and yes we would
7 add the ten, the 14 and get 24 and we would divide gy
8 eight and get three.
9 ARBITRATOR WERTHEIM: Did you get three or
10 337
11 WITNESS: Three.
12 MR. HESTER: Three, it would be --
13 ARBITRATOR WERTHEIM: Wouldn’t it be 33
Q 14 percent?
15 BY MR. HESTER:
16 | 0 The sum of, let me see, Mr. Bortz, the sum
17 of these eight obgervations would be 247
18 .A Twenty-four.
19 ' 0 We have ten, 14 and then six zeros,
20 | summing to 24. And then you would divide that by
21 eight to come up with a result for PBS of three?
22 A Of three, in essence three pe?cent of the
23 program budget.
24 0 Oh, I see. And let me clarify that these
O 25 are all in percentage terms?
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A Yes.

Q So you are taking an average of the
percentage allocations?

A Yes. Let’s just keep in mind that we are
working with a simplified example here, not going
through the weighting process. But this example, I
think, is very illustrative of the way the number is
derived.

Q Now, as for all other programming
categories listed in Table 11, aside from PBS and
Canadian programming, am I right that there was no
automatic zero value assigned to any programming

category in the survey methodology?

- Other than those two.

Q Other than those two.

A That 1ie correct.

Q Let me ask you to look at the difference

between the 1989 and 1992 results for PBS in Table 11.
You see that the figure for 1989 is 1.3?

A Yes.

Q And obviously the figure that we have been
discussging for 1992 is 3.0, correct?

A That’s correct.

Q Is that a statistically significant

increase in your judgement?
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A Yeg, yes it is.

Q And could vyou explain why it is a
statistically significant increase?

A Well, its hard to identify all of the
reasons, but I think one that is most obvious is that
there was in the 1989 survey and not in the others
that Mr. Trautman will be going through in 92.

But for some reason, in the sample that
was drawn in 1989, the systems that we had under
repregented. The universe of carriage in public
stations. And in that proceeding, I believe that was
discussed.

And we, I agreed that during that
testimony that an adjustment would be appropriate to
account for the under representation in the sample.
In 1992, the sample almost exactly matches the
universe of carriage.

0 Is it also likely that the change reflects
a change or an increase in cable operator preference
or eValuation of public televigion programming?

A I think it could. Certainly because the
adjusﬁment that we made in 1989 didn’t bring it up to
a three, so we still have some further increase and I
would expect that that would be an element of it.

0 So even after taking account of the
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adjustment for the sample that you just mentioned,
would you agree with me that the result for 1992, is
a statistically significant increase over 19897

A Well let me say that I think that it
represents an increase and it might very well be
statistically significant, but that’s not something
that we’ve tested.

Q Okay. And let me ask you to --

ARBITRATOR WERTHEIM: Do you have a figure
for your adjusted 89 allocation?

WITNESS: Its been a number of years since
I’'ve looked at that. We could certainly provide that
figure from my 1989 testimony.

MR. HESTER: Your Honor, I believe its
also referred to in the 1989 allocation decision of
the copyright tribunal.

WITNESS: To give you some, just a very
general idea and I hope you wouldn’t hold me to that
number, the 1.3 I believe, came up somewhere in the
range of 1.8 or 1.9 after the adjustment. Something
like that.

BY MR. HESTER:

Q So if the 1.3 came up to the range of 1.8
or 1.9 it would still have a confidence interval

roughly of 0.67
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A That’s correct.

Q So that an increase to three would be
beyond the confidence interval, is that right?

A Yes. Although I would caution that I am
testing my memory to recall that 1.8 or 1.9, so.

0 Let me ask you if you can look back please
to the Table 9 results shown on Page 26.

A The bottom of Page 267

Q Yes, Table 9. Do you also see here a
statistically significant increase in those operators
who mentioned PBS and public television programming as
something that they used in advertising and promotion?

A Yes.

Q And could you explain why those results
are statistically significant?

A Well, as you can see, the 0.7 that
occurred in 1989, had a confidence interval about it
of .6. And so we would, with 95 percent confidence,
assume that the real number was between .1 and 1.3.
Clearly 8.1 is substantially above that.

Q And for the record, for 1992, you show
that PBS was mentioned 8.1 percent of the time, among
those who used distant signal programming for
advertising and promotional purposes?

A That’s correct.
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Q And in 1989 the number was 0.7 percent?
A That’s correct.
Q Let me ask you also to look back at Table

7, please, on Page 24 of your testimony.

A Yeé.

Q And, again, could you explain briefly what
this Table 7 is showing?

A Well, again, it shows a very significant
increase in the category of PBS and other public
television programming.

From 1.1 percent in 1989, to 7.3 perceht
and ciearly that would be statistically significant.

Q So almost an increase by a factor of seven
in that measure?

A Yes, a substantial increase.

Q And this table is intended to measure the
types of distant signal programming that cable

operators identified as most popular among there

subscribers?
A Yes. And in that the operator can list
more than one category as most popular. So, as you

will see, if you were to add up that column under
Percent Mentioned as Most Popular on Page 24, it will
add up to more than 100 percent.

And that’s because the number of operators
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might say, for example, that movies and public
television were most popular. And so both would be
noted. So the responses on this question can total
more than 100 percent.

CHAIRPERSON JIGANTT: You saved me the
last question that I was going to ask you.

A Yes.

BY MR. HESTER:

Q Mr. Bortz, on your Table 11 again at Page
31. One more question on that for you. Could vyou
explain what is meant by the confidence interval shown
here with respect to PBS and public televisgion
programming?

A Well, it would say that, again, with 95
percent confidence or with only a five percent chance
of being incorrect, we can assert that the actual
value and we, had we interviewed every system in the
universe, would fall between 1.6 percent, which is the
three minus 1.4 and 4.4 percent.

ARBITRATOR WERTHEIM: You are referring
now to the 92 figures.

WITNESS: The 92 figure, yes. That would
be 3.0 plus or minus 1.4 percent. And, you know, the
outcome is centered around a 3.0 and we would only

have a five percent chance of making an erxror in
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asserting that it falls within the overall bounds of
1.6 to 4.4 percent.

BY MR. HESTER:

Q And so within your 95 percent confidence
range, the value for PBS could be as high as 4.47

A Thét’s correct.

ARBITRATOR WERTHEIM: But even after you
are applying your confidence interval that’s still
only within a 95 percent degree of confidence.

WITNESS: That’s correct, that’s correct.
And you know there is a five percent chance that it
could fall outside those boundaries.

BY MR. HESTER:

Q Let me ask you to turn to Page 13 of your
testimony, please. You see at the bottom of the page
there is a sentence under the Heading B, Determinants
of Program Value that reads, in making decisions about
which services to carry, many cable operators are
faced with channel capacity constraints.

A Yes, I do.

Q And could you explain what you mean there
by channel capacity constraints?

A Okay a system, cable systems, when built
can pass only a certain number of signals with an

adequate signal quality. So that’s the capacity of
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1 the sgystem.
@ 2 | ' Sort of a state of the art, until very
3 recently, has been to have in the range of 50 to 60
4 channels, what we call 450 megahertz systems. And
5 what we see 1is that about a third of the cable
6 subscribers are on systems that have that capacity of
7 54 channels or more.
8 || And about 60 percent of the subscribers
9 |i are on systems with capacity between 30 and 53. Now,
10 there are certain signals that are mandated to be
11 carried by the FCC rules and so that absorbs some of
12 that capacity.
13 | Typically in agreeing to a franchise with
. 14 | a city, they will commit some other channels.
15 | Remember we mentioned accesg channels yesterday, that
16 go for public access, education access, governmental
17 access. And those are committed.
18 So you take the total channel capacity,
19 subtract what they have to carry, and the rest is
20 where they have choice as to what they carry.
21 And since there are 100 choiceg, clearly
22 virtually every system in the country has to make a
23 choice because they are constrained by not having
24 enough channels to carry all the networks or signals
25 that are available.
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Q And how does the fact of capacity
congtraints relate to the cable operators decision
about importing distant signals?

A Well I think it is certainly a factor.
You -consider capacity constraints and I’'m sure they
also éonsider what the copyright obligation would be
and what the other channel alternatives are.

Q And is that what vyou mean by your
reference on Page 14, if you look at the top paragraph
on Page 14, where you refer to the opportunity costs
of adding new programming services?

A That’'s exactly it. And when you add, when
you decide to carry a particular service, it means
that you have also decided not to carry the other
services.

Q So that when a cable operator decides to
import a distant signal, its incurring an opportunity
cost in addition to whatever royalties it has to pay

:
to the copyright office?

A That’s correct.

0 And that opportunity cost consists, I take
it, first of foregoing alternative programming?

A Yes.

Q And another element of the oppértunity

cost with respect to a distant signal would be that
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the cable operator may be foregoing advertising
revenue?

A That’s correct. If he puts on a distant
signal, he would not be putting on a cable network
where maybe he could sell some advertising.

Q And is it true that on essentially all of
the cable networks, the cable operator has some
opportunity to sell advertising space?

A Well, that’s true in theory, but the fact
is that most operators sell on only a minority of the
cable networks that they carry.

All the cable networks in order to get
carriage, will say we will give you two minutes of
advertising per hour.

But the fact is that a lot of these
networks are, don’t get that much viewing. When you
go out to local advertisers they tend to say no we
want to go with the popular ones that we know.

And there are exceptions to it. And there
is a cost for having the technical equipment in the
systems to do what we call insertion. Which is if you
have those two minutes an hour.

When you get to that point where they are
allowing the local advertising or local avails to be

used, you really need automated equipment to click
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your ad off.

Okay, you’ve got a national feed coming
out and now suddenly its time for local advertising.
You can’t have somebody running around with a video
tape and put it in and start it.

First of all it would look sloppy and it
just wouldn’'t work well. So that’s automated
equipment. What we find is, that typically today, say
a 60 channel system might carry 40 cable networks.
They might do ad insertion on only eight or ten of the
40.

So its not always a cost by not carrying
a cable network.

Q The, S0 in terms of identifying
opportunity costs, your point is that the principal

opportunity cost would be the foregone alternative

programming?
A Yes.
0 And, then, as to at least some cable

networks, there would be another opportunity cost of
foregone advertising revenue?

A Yes, I think that would be relatively
small. Because if it is a network that was right on
the bubble, that they decided not to carry, its

probably not one that has much potential for
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advertising revenue.

Q Let me ask you to turn to Page 10 of your
tegstimony, please.

A Yes, I assume you are talking about the
top of Page 107

Q Yes, talking about the top, mnot the
material that was stricken. 1In this paragraph you say
that cable television has extended its reach and
captured the interests of consumers in major markets
by offering a large number of channels featuring a
wide variety of programming types. Do you see that?

A Yes, ves.

Q And then in the next sentence you say, in
addition to improved reception, the choice and variety
provided by cable television has contributed to the
industry’s substantial growth. Do you see that?

A Yes.

0 Can you explain why it is that choice and
variety have fueled the growth of cable television?
What is it about choice and variety that is important?

A Okay, we are looking here at the period
starting in the mid 70’s. At that point, most of the
rural areas that were economically feasible to bill
for cable in order to deliver, say, the broadcast

gsignalsg, had been built.
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1 To move into the larger television
2 markets, where typically people would have three or
3 four or five over the air stations, you had to have
4 | some alternative choices in order to encourage them to
5 subscribe.
6 o In the early years, they had some, it was
7 HRO and sgimilar kinds of services and as we mentioned,
8 early on, ESPN was there, WIBS was there. And that
9 helped.
10 But it was still very difficult to get
11 people to take cable television if they had a lot of
12 signals available over the air.
13 And so they added more and more channels
@ 14 with more variety and more choices so that they could
15 expand their penetration in the market place.
i6 Q And is it still, in your judgement, true
17 today, that variety and choice are very important in
18 terms of attracting and retaining subscribers to cable
19 television?
20 A Its absolutely fundamental to the
21 business.
22 MR. HESTER: Thank you. Those are all the
23 guestions I have.
24 CROSS EXAMINATION
0 25 BY MR. GOTTFRIED:
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Q Good morning, Mr. Bortz, Barry Gottfried
again on behalf of the Devotional Programmers.

A Good morning.

0 If I can turn your attention, sir, for the
moment again to Page 31 of your testimony. The table.
And if you will look at the, I want to focus on the
devotional column and the difference between 1989 and
1992.

A Yes.

Q I guess its shown on this chart, but also,
I just wanted to look at the confidence intervals, if
we can, just for a second. I think in 1989, correct
me if I’'m wrong, 1992, the mid point of the range is
3.9, is that correct?

A That'’s correct.

Q But if I look at the confidence interval,
what does that tell me about the 95 percent confidence
range?

A Again, within a 95 percent confidence we
would assert that the real number, if we had looked at
the whole universe, would be between 3.3 and 4.5
percent.

CHAIRPERSON JIGANTI: Mr. Gottfried, I'm
sorry, I missed the exhibit.

MR. GOTTFRIED: I’m sorry, its Table 11 on
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Page 31.

WITNESS: Page 31 table and we are looking
at the Devotional and Religious programming.

MR. GOTTFRIED: I'm just trying to focus,
Judge Jiganti, on this difference that shows up on the
chart here, it kind of stares you in the face.

ARBITRATOR WERTHEIM: And what you are
doing --

MR. GOTTFRIED: 4.3 and 3.9, just going
over the confidence intervals on the devotional
programming.

ARBITRATOR WERTHEIM: Okay, so the range
in 89 --

MR. GOTTFRIED: Well, we did 92, first.
The range in 92 1s somewhere between 3.3 and 4.5.

ARBITRATOR WERTHEIM: Is that right, Mr.

Bortz?
WITNESS: That’'s correct.
BY MR. GOTTFRIED:
Q And how about for 1989, Mr. Bortz?
A Well, it would 4.3 percent plus or minus

.9, so it would be between 3.4 percent and 5.2

percent.
Q So is it fair to say that, well would you

agree with me that there is no statistical --
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ARBITRATOR FARMAKIDES: I’'m sorry, I think
that’s incorrect. That 43 should be, 4.3 minus .9,
isn’t it?
WITNESS: You’'re right, 4.5.
ARBITRATOR FARMAKIDES: It should be 4.5.
WITNESS: Or 3.5.
ARBITRATOR FARMAKIDES: 3.5
WITNESS: .9, 3. --
ARBITRATOR FARMAKIDES: 4.3 minus .9,
gentlemen, isn’t that 1t?
WITNESS: Yes, 3.4.
ARBITRATOR FARMAKIDES: Okay. You have it
way up there.
MR. GOTTFRIED: I have the bottom, Your
Honor, I put the bottom --
ARBITRATOR FARMAKIDES: All right, sorry.
MR. GOTTFRIED: I put the top on the
bottom and the bottom on the top. I’'m sorry, Judge,
it was Jjust that I wanted to show that 1t was
somewhere in between 3.4 and 5. --
BY MR. GOTTFRIED:
Q Is it fair to say, Mr. Bortz at least as
I look at it, there is not statistical difference
between these two numbers?

A Right, we haven’t done the, there is a
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1 particular test that you would do there, but what we
2 have is that they are overlapping, the confidence
3 levels.

4 ' So the universe population could have been
5 || the same in the two years. If we did the whole
6 | universe. With 95 percent confidence, looking at both
7 of them, it could have been actually the same value in
8 89 ag it was in 92. It very well may not have been.
9 0 But at least it is fair to say, that for
10 either vyear, we can say that within 95 percent
11 confidence, the cable operators thought that at least
12 these two numbers, 3.3, 3.4, I would think that we
13 would be at more or less the same, wouldn’t we?
14 A Yes.
15 - Q And that at least, they thought at least
16 that percentage of the wvalue, in both years, in
17 attributable to the devotional programming?
18 A That’s fair to say, yes, I would agree
19 with that.
20 ARBITRATOR WERTHEIM: Excuse me, I have a
21 question about the figures for 89. As I read what you
22 have up there, you say that the actual range would
23 have been 3.4 to 5.27
24 WITNESS: Yes, that’s 4.3 percent which is

a 25 the --
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ARBITRATOR WERTHEIM: Okay.

WITNESS: Okay, plus or minus .9.

ARBITRATOR WERTHEIM: Now, but the 4.3 is
not the mid point as in 92, the mid point coincides
with the figure you reported, the 3.9. Can you
explain that?

WITNESS: I’m not sure I understand the
guestion.

ARBITRATOR WERTHEIM: If you just look at
the chart, Mr. Gottfried has put in the middle, the
figure actually reported. 4.3 for 89 and 3:9 for 92.

The 3.9 for 92, actually represents the
mid point between your range of 3.3 and 4.5

WITNESS: Yes.

ARBITRATOR WERTHEIM: However, the figure
4.3 in 89 is not the mid point.

WITNESS: Well it is the mid point for,
see we had a different confidence interval, it is the
mid point between 3.4 and 5.2.

MR. GOTTFRIED: Its .9

ARBITRATOR WERTHEIM: Oh, .9, okay.

WITNESS: Simply  because of the
differences in the sample, we have a somewhat
differeﬁce confidence zone.

ARBITRATOR WERTHEIM: Okay, thank vyou,
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1 that helps.
2 BY MR. GOTTFRIED:
3 Q But, Mr. Bortz, I don’t want to belabor
4 the point that Mr. Stewart made, but if we look at
5 Page 28, Table 10, and you look at devotional
6 programming in both 1989 and 1992.
7 I take it that the line means nobody
8 reported that devotional programming was the most
9 important distant signal programming for advertising
10 promotional purposes.
11 A That’s correct.
12 Q And just a couple, I believe that you told
13 | Mr. Stewart that it is not inconsistent with your
@ 14 findings on Table 31, is that correct?
15 A It is not inconsistent, because in this
16 question we want the single most. So, the fact that
17 some get no ranking i1s not at all indicative of the
18 answers to Question 4, because there can only be one
19 most important in each system.
20 Q So the fact that the devotional
21 programming wasn’t the most, is not an indication that
22 it had no value.
23 A That’s correct.
24 0 Okay, let me turn you just for a moment to
Q 25 Page 34 of your testimony. And I think that we’ve
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already established on voir dire, Mr. Bortz, that you
are no expert on devotional programming and you’ve
never worked for us or done anything for us.

So I am not going to ask you any
questions, particularly about devotion, I just want to
ask you some generic guestions.

You say, in Paragraph A, the fourth line

down, that the key here is what kind of programs

attract and retain subscribers. Is that right?
A That’s correct.
Q And I assume that you are saying that any

program that serves to do has a value to the cable

operator.

A Yes.

Q I think you said yesterday --

A Page 34, the fourth line down in the first
paragraph.

Q Its sole wvalue lies on its ability to

contribute to the operators efforts to attract and to
save fact. I believe the point there was that there
was no advertising, is that correct.

A That’s correct.

Q I think you said yesterday and correct me
if I'm wrong. The key was to get programs in which

people were involved on a continuing basis. Did I
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hear you correctly?

A Involved certainly, yes, that’s right, the
continuing basis, I don’t know if I may have used that
term, but yes, it is something that is important.

There is an intensity of interest, and
that intensity of interest is likely to have somebody
decide to subscribe. There may be plenty of things
that they are willing to watch, but if, but they
wouldn’t have subscribed to get.

Once they subscribe and you pay the $25.00
a month to the cable operator, you’ve got 50 channels.
Now you may watch some of those channels that never
would have induced you alone to subscribe.

May be you’ve got it because you wanted to
watch sports. Or maybe you got it because you wanted
to watch public television. Or maybe you got it
because you wanted to watch movies.

That doesn’t mean that you won’t watch the
other sources like a syndicated series. You will
watch. it, but that’s not why you are paying the
$25.00. And 1if vyou didn’t have the sports, even
though that syndicated series was still there, you
might just, you might discontinue.

And I think certainly with devotional

programming, it has a special, its a special niche,
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with an intensity of interest.

Q And further down in the next paragraph
down, you talk about its new, first run, do you see
that line, the second line of the next paragraph?

A Yes.

Q Its new and first run. And, again, just
generically, any program that is new and first run is
the kind of thing that you are talking about there,
not just sports programming, isn’t that right?

A Well, the context here is sports. Its not
enough for something just to be new and first run. T
mean, one of the things that a lot of channels do, not
have very low programming budgets.

Is they spend hours with talk shows.
Maybe not even very good talk hosts, but you can f£ill
a hell of a lot of time, spending very little money
with talk shows.

Talking heads, low production costs. So,
no, I would not generalize it. Here, I am referring
gpecifically to sports.

Q All right, and if we could go back to Page
10 for a moment. What you were talking to Mr. Hester.
And here, I have to do something for my partner, Mr.
Harrington, who showed up the first day, because he

never would forgive me if I didn’t.
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Do you see where you talk about the choice
and variety provided by cable television. And vyou

were talking to Mr. Hester about that a little while

ago.

A Yes.

Q I don’t know if you are aware of this, but
early on in this proceeding, Mr. Harrington,

introduced a metaphor called a program bougquet, is
what the cable operators wanted.

And I wanted to get, if you would agree
that that’s what we are talking about here, a bouquet
of programs to serve various tastes and niches.

A It is. It actually is a jargon term in
Europe. We work with European cable operators and
they often use the term of bouquet.

MR. GOTTFRIED: I have nothing further,
thank you. Mr. Bortz.

CHAIRPERSON JIGANTI: Thank vyou, Mr.
Gottfried, are there any other --

MR. SATTERFIELD: The Canadian claimants

are, would really prefer to wait and withhold our

questions --

ARBITRATOR WERTHEIM: Identify yourself
for the --

MR. SATTERFIELD: Kendall Satterfield of
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the Canadian claimants.

MR. STEWART: Mr. Chairman?

CHAIRPERSON JIGANTI: Yes, Mr. Stewart?

MR. STEWART: John Stewart. Just so the
record ig clear, and although Mr. Lane characterized
us as supporting the Boards study, we believe that we
are not sponsors nor involved in the preparation of
this study and Mr. Bortz is not our witness.

We are happy to accommodate Mr. Lane, but
we do not support the survey methodology and results
and Mr. Bortz is not our witness.

CHAIRPERSON JIGANTI: The record speaks
for itself on that issue. One thing that I neglected
to do with Mr. Hester, Mr. Hester you were referring
a great deal to that chart.

MR. HESTER: Yes.

CHAIRPERSON JIGANTI: Do you want that
chart in the record? Because as it stands right now,
it ig not in the record and somebody reading the
record will probably have a little bit of difficulty.

MR. HESTER: Maybe just for easy reference
I would propose to reduce it into a single piece of
paper and submit it as an exhibit. Would that be
acceptable to the panel?

CHAIRPERSON JIGANTI: Well, you can do it
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MR. HESTER: I'm to just include that
piece of paper. I’m just concerned its unreadable.

CHAIRPERSON JIGANTI: Its up to you as to
what you want to do.

ARBITRATOR WERTHEIM: Well, I think your
suggestion is a good one, because at the end of this
proceéding we are required to transmit the entire
record along with our decision.

And its a lot easier to have it included
in the record if you were to reduce it to page size.

MR. GARRETT: No one can read his writing
anyway .

MR. HESTER: Well, I will undertake to do
that over the, at least by lunch and I can submit and
confirm with Mr. Bortz that it is accurate before Mr.
Lane closes.

ARBITRATOR WERTHEIM: How do you want to
have it marked?

MR. HESTER: 1I’'1ll propose to mark it as
PBS Exhibit 1X.

CHAIRPERSON JIGANTI: And as it stands
right now, there is nothing done, you will do
gsomething in the future?

MR. HESTER: I will undertake it.
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(Whereupon, above-mentioned
document was marked as PBS
Exhibit 1X for identification.)
CHAIRPERSON JIGANTI: Okay, its up to you.
Okay, Mr. Lane?
MR. LANE: Thank you, Mr. Chairman.
CROSS EXAMINATION
BY MR. LANE:
Q Mr. Bortz, I would just like to clear up
a couple things from yesterday. Do you remember there

was a discussion about passive and aggressive --

A Superstations.
Q Yes, and that is what I would like to
clear up. Isn’t that, when we talked about passive

and aggressive in the distant signal marketplace, we
are just talking about superstations, correct? We are
not talking about cable networks?

A We are talking about superstations.

0 Only. 2And the difference, could you just
explain why people think WTBS is an aggressive
superstation and for example WGN is not, is a passive
superstation?

A Well an aggressive superstation actively
promotes its carriage and in particular its carriage

nationwide. TBS has always done that with a very high
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profile presence in the cable industry.

You know, Ted Turner always asserts that
he was cable before cable was cool. And as a pioneer,
introducing TBS in the late 70’s, he certainly was
ahead of the curve.

WGN, in my opinion, is also an aggressive
superstation. Seeking various sports rights, spending
obviously millions of dollars in litigation to make
sure that it keeps those sports, that particular sport
on its station.

And again, you will see an indicator of
aggressive in terms of putting out a feed for which
there are no syndicated exclusivity problems.

The passive superstation or passive
station or independent station, is one that really
doesg little or nothing. Where do you draw the line?
There could be a grey area, but typically they’ve got
programming.

Some of it might be cleared to be carried
nationally, others may have to be blocked out. They
carry the programming solely based on the local
economicg of carrying that program.

But under the rules, a common carrier can
pick up their signal and take it anywhere and market

it. And that’s, that I would say would be a passive
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superstation.
MR. LANE: Thank you. Another question
that came up yesterday and just to clarify. Network
affiliates, if they are carried as a distant signal,

there is a royalty fee attached to that, is that

correct?
A That’s correct.
0 So, the cable networks, when they are

carried by a cable system, there is no section 111,

compulsory license royalty fee attached to them,

correct?
A That is correct.
Q And cable networks essentially pay so many

cents per subscriber, I'm sorry, the cable system pays
so many cents per subscriber per month to get a cable
network. Is that correct?

A That 1g the typical arrangement.

Q And that’s totally outside of anything

here in Washington or any statutory provision, is that

correct?
A Yes.
Q Thank you. Mr. Bortz, would you turn to

Appendix A of your testimony?
MR. GERSCH: I'm sorry, what page?

MR. LANE: Page 309.
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1 WITNESS: Yes.
2 BY MR. LANE:
@
3 Q And you’ve listed on your resume, have you
4 not, various assignments that you’ve done for a whole
5 bunch of parties, correct? And you’ve testified about
6 them yesterday?
7 A Yes.
8 Q Have you ever used the same group of
9 respondents that is found in the 1989 or 1992 surveys
10 | that you are presenting here, for any of these
11 || purposes?
12 A The same group of respondents?
13 Q Yes.
14 A We certainly have contacted cable system
15 operators, but the sample that we drew was a sample
16 drawn solely for this study.
17 Q And have you ever used the results of either the
18 1989 or 1992 studies that you are presenting here, for
19 any other purpose than could be presented here?
20 A No.
21 Q Have either the 1989 of 1992 studies that
22 you present here been audited by any survey research
23 group?
24 A No.
O 25 Q Have you ever published the results in any
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scholarly journal or anywhere other than in testimony
before this proceeding?

A No, I have not.

.Q Have they ever been reviewed by anyone
other than the people with who you have mentioned that
you work with?

A Those are the people who review it, there
has been no other review.

Q And counsel?

A Certainly in the proceedings of 89 that
you have included.

Q Could you turn to Page 8 of your testimony
please. I am looking in the second paragraph under
the A section, and about the fourth line you refer to
cable programming ventures.

Could you define what you mean by that
term?

A These would be cable program networks,
both existing and proposed.

Q And the line to me, 1in fact almost
immediately below that, vyou referred to program
concept. Could you define what that is?

A Yes, that would be an entity coming to us
and saying we are thinking about pursuing a cable

network and here are some of the ideas that we have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

694

for that network.
We would then, essentially talk to cable
operators and cable marketing people to see what their

interest would be in that concept as well as other

concepts.
Q And in the line immediately below that,
you talked about individual cable systems

subscribership. Do you see that?

A Yes.
Q Can you define what you mean by that term?
A This would be, it says the impact on

individual cable system subscribership of certain
cable network programs. Did the addition of a certain
type of programming to a cable network increase
subscribership levels, would be an example of that.

Asking that question and ascertaining
whether there was, indeed, an increase in the level of
subscriber due to certain programming.

Q And what kind of valuations of cable
programming from the subscriber perspective do you do,
or did you do or have you done?

A Again this is surveys of both operators
and subscribers as to how they would allocate their
interests into different types of programs.

I think I referred yesterday to the fact
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that this is used often by cable operators in
determining, well we are going to expand our system
from 55 channels to 70, now what do we want to add.

The question to ask then is, is what is
your interest in certain kinds of programming. Now do
you do this for the individual cable system, or do you
do this for MSO’s?

A The work will be done, sometimeg for
MSO’s, sometimes if the system level is focused at the
system level.

The question is what to add to that
system. I don’t think you want, say an executive at
Time Warner cable in New York, deciding what would be

the appropriate channels to add to a system in Texas.

Q And how many of these have you done,
roughly?
A In terms of 1looking at the «cable

programming and subscriber and operator perspective?

Q Just the subscriber perspective, please.

A I couldn’'t tell vyou, 1ts certainly
several.

Q More than ten?

A Well, if we are including the operators

perspective of the interest of their subscribers then

it would be more than ten I think.
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Q What about just subscribers and then we
will get into the operator perspective with
subscribers. We can differentiate those two and add
them up. Tell us what they are individually.

A I could certainly provide that to you, I
can’t recall at this point.

Q Now if you turn to Page 9, under C, we
talked about survey in the third line, survey research
studies regarding consumer demand for  sports
programming. Do you see that?

A Yes.

Q And what did you mean by that? What type
of studies was that.

A Well, we have again looked at the demand
for wvarious channels and that includes sports
channels. We have done a lot of work with ESPN
regarding its programming in particular, and the
demand for certain types of programming.

0 And is this the, what is the term, the
individual cable system subscribership type of study.

A This was done at the system level, the
system operator. level.

Q And was that included in the number of
studies you mentioned earlier?

A Yes.
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Q So all these studies and I’'m not holding
you to an exact number, but somewhere around ten.

A As I say, I can total those up and let you
know that, but I can’t tell you for sure what it
means.

Q Could vyou turn to Page 12 in your
testimony please. On the bottom of the page, you have
a table of, these are all cable networks, are they
not?

A Yes they are.

Q And how did you determine which ones to
list in there?

A These are the major networks that you will
find. I don’'t know if it is exclusively in the top,
say top 15. But these are the highest popular,

broadly distributed.

Q Do you get these from a list someplace?
A That will only work with cable, this --
0 No, but I meant, I’'m sorry.

A Yes, I think that --

Q You said they were most popular and I was

wondering if there was a list like that somewhere and
you just took it from that list.
A I think there is a 1list, there are lists

of cable networks, their total revenuesg, and it
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probably came from a list of that nature.

0 So you think this is based on total
revenues?
A And circulation, as we sgay, widely

distributed. 1In other words the number of houses that
these reach. A lot of cable network evaluation is
based on how many household do you get to.

Q I want to refer, 1if vyou will, to a
sentence that Mr. Hester talked about on Page 13.
That was in the second full paragraph, ways to
encourage subscriber growth in areas where local
broadcast signal was adequate.

I take it by that, you meant, well we’ve

referred to as the larger are in the top 50 or to 100

markets. Is that a fair statement?
A Yes that is.
Q And would you include regional sports next

works in the type of service that would encourage
subscriber growth in those areas?

A Yes. Particularly if they are sold on a
basic, as part of the basic package, rather than as a
pay service. And increasingly over the years, most
cable sports networks have Dbecome basic cable
networks.

0 Can we turn to Page 14, please?
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CHAIRPERSON JIGANTI: Mr. Lane, would this
be a convenient time in your presentation?

MR. LANE: If it is for you, it is for me.

CHAIRPERSON JIGANTTI: It is, so we will
take a 10 minute break.

(Whereupon, the proceedings went off the
record at 10:42 a.m.)

CHAIRPERSON JIGANTI: The question we were
discussing, a model -- should we model ourselves after
Judge Ito and drink coffee on the bench?

MR. LANE: Who will send you -- stuff?

ARBITRATOR WERTHEIM: I could drink vodka
in the pitcher.

CHAIRPERSON JIGANTI: One of my colleagues
uged to do that.

(Asides.)

MR. STEWART: With Mr. Lane'’s permission,
I wanted to take care of a couple of housekeeping
items before he commences hig cross examination.

First, I wanted to hand the Panel copies
of our responsive pleading and to the motion we
discussed this morning. And we have served copies on
the parties.

ARBITRATOR WERTHEIM: This ig the one

we’'re to wailt until after lunch before ruling?
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MR. STEWART: Yes, if you wish or you may
rule --

CHAIRPERSON JIGANTI: We wish.

MR. STEWART: Secondly, in yesterday’s
hearing session, I submitted a cross examination
exhibit NAB 1990-92, Exhibit 1-X 1in my cross
examination of Dr. Lemieux.

Tt was requested by the Sports Claimants
that I provide a copy of the entire portion of the
print-out of which I had provided the first page. And
I now would distribute copies to the Counsel and to
the Reporter and the Panel.

ARBITRATOR FARMAKIDES: The other 19
pages?

MR. STEWART: That’s right. I think it
may be a different number from 19, but it seems to be
the complete set. And I would move the admission, at
this point, of this cross examination exhibit into the
record that Dr. Lemieux did properly sponsor.

CHAIRPERSON JIGANTI: Is there any
objection to the admission of this exhibit into
evidence? That would be NAB Exhibit No. 1 on cross
examination. Yes?

MR. GARRETT: Mr. Chairman, we --

CHAIRPERSON JIGANTI: Mr. Garrett?
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.

(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

701

MR. GARRETT: -- obviously have no
objection to having it admitted into evidence -- in
the record as well as having Dr. Lemieux as the
sponsor.

We would, however, ask to supplement at
this filing here with the same document, it’s
subheaded as stations’ arranged according to the
amount of royalties that cable operators actually paid
for the stations.

As you know, this list here has all of the
stations arranged according to the number of
subscribers. And Dr. Lemieux, during his redirect
examination, didn’t testify concerning the --
according to the royalties paid to the systems.

We would obtain that print-out and make
copies, and distribute them as a subheading.

CHAIRPERSON JIGANTI: Is that satisfactory
to you, Mr. Stewart?

MR. STEWART: As long as we don’t have to
pay the copying costs.

CHAIRPERSON JIGANTI: All right. Just for
purposes of the record though, I don’t want to have
this in any way contingent because the orderliness of
it gets sort of skewed by -- if this is admitted today

as an exhibit and then somehow, sometime later under
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different circumstances, there’s going to be a request
to put something else in the record. I would prefer
to be consistent.

What I suggest is that we admit this, and
at a later point, you make a motion to withdraw what
had been submitted as this. Move to withdraw.

MR. GARRETT: Yes. I have no objection to
this being admitted. This can go into the record. I
will move separately, and then have the same
information put in but in rank according to the way
cable operators pay for the signal.

ARBITRATOR WERTHEIM: Wwith the JSC
exhibit.

MR. GARRETT: I can do it with the JSC
exhibit, sure.

CHAIRPERSON JIGANTI: That will be a
better procedure. So for the present, unless I hear
any other, this will be admitted into evidence.

(Whereupon, NAB Exhibit No. 1-X
wag received into evidence.)

MR. HESTER: Your Honor, one more
housekeeping matter.

CHAIRPERSON JIGANTI: Mr. Hester?

MR. HESTER: I have undertaken to prepare

a handwritten version of my prior scratchings on the
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chart. And I’ve marked it as PBS Exhibit 1-X. It’'s
a homespun version, handwritten that undertakes to
recreate precisely what I had on the chart before in
the prior discussion with Mr. Bortz.

I’'ve shown it to Counsel, and I think
Counsel are agreeable to this as a rendition of what
we had discussed before.
(Whereupon, the above
identified document was marked
as PBS Exhibit No. 1-X for
identification.)
CHAIRPERSON JIGANTI: Any objection to the
admission of this amendment?
MR. HESTER: And I would propose that it
be admitted with Mr. Bortz as the sponsoring witness.
CHAIRPERSON JIGANTTI : Hearing no
objection, it will be admitted.
(Whereupon, PBS Exhibit No. 1-X
was received into evidence.)
CHAIRPERSON JIGANTI: Okay, Mr. Lane?
MR. LANE: I’11 finish with one further
housekeeping matter. I'd like to show Mr. Bortz a
copy of the 1989 decision. Specifically, I'm
referring to 57 Federal Register at page 15-299 in the

right-hand column, and ask him if he agrees that this
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shows the correction to the PBS gshare from 1.3, as you
remember he indicated was under-reported in his
survey, and there was an adjustment made?

And does that page show that adjustment?
THE WITNESS: Yes, it does.
BY MR. LANE:
Q Could you tell us what that is for the
record, please?
A Yes. It says, "The under-representation,"
-- I'm quoting: "The under-representation of PBS in
the survey required an upward adjustment of 2.0
percent." And that’s consistent with my recall.
Q Mr. Bortz, could you turn to page 14 of
your testimony, please? On this page, you’ve set out,
have you not, the determinence that you believe that

cable operators use in making programming carriage

decisions. Is that correct?
A Yes.
Q And what do you mean by "a programming

service" as you use in the fourth line in the first
paragraph on the page?

A The could be a cable network. It could be
a distant signal. It could be something that they
locally originate at the system.

0 And I think you discussed this a little
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bit this morning, is it your view that demand for
programming services is defined by channel capacity or

constrained by channel capacity?

A No.
o] Is that the primary consideration.
A That’s not exactly what I said. I said

that the ability to add program services was limited
by the number of channels or the channel capacity on
a system.

How much demand there is for adding those
services is a subject of, obviously, a lot of debate

and questioning in the industry.

Q But is channel capacity the primary
congideration?

A Channel capacity and the cost of the
services. There are systemg around that have not

filled up their channel capacity because they have
made the judgement.that the sgervices that are out
there that they want to carry -- that there aren’t
gervices out there that they would want to carry and
would find value in adding to their package at this
time.

Q And you talk about the cost of adding a
new programming service in that same line, do you not?

A Yes.
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Q And who sets that cost?
A That’s a negotiation in the marketplace if
it’s the cable network. It’s the Copyright rules if

it’s a distant signal.

Q And let’s Jjust take with the cable
networks, is that cost -- 1s there a stated cost
normally, as we discussed early, a cents per

subscriber cost?

A There is a cents per subscriber cost, yes.

Q And then vyou start negotiations from
there? Is that -- would that be fair to say?

A The term in the industry is there is a

rate card. This is our standard rate. And then there
is a negotiation from there, yes.

Q And who sets the rate card?

A Well, the -- any cable network going on
first is going to spend a lot of time doing market
research, meeting with cable gsystem operators. They
have what they call an affiliate relations group that
goes out and contacts individual systems.

And they get a feel for what they might be
able to charge. They also look at what their costs
are and_then try and come up with something they think
will maximize their carriage. It’s a judgement.

You can go with a higher rate and maybe
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reach fewer households. You can go with a lower rate
and reach more households. It’s a classic

intersection of supply and demand curves in the

marketplace.
0 But the programmer is the one who is doing
that, the cable network service, in the first

instance that you’ve just discussed?

A They’1ll make the first offer.

Q Right.

A They’11l make the opening offer.

Q Right. And then they bargain with the
buyer?

A And then they bargain with the buyer.

Q And would it be fair to say that in

general, if you’re a large MSO like TCI, you would
probably have a lot more bargaining power than a
little mom-and-pop operation?

A I think it’s fair to say that, vyes.

Q Now vyou talk in, first the paragraph

number one there --

A Yes.

Q Do you see that?

A Yes.

Q You state that, "Cable operators maximize

revenue by attracting the largest number of
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subscribers within their designated franchise area."
Do you see that?

A Yes.

Q Is it your testimony that the primary
concern of cable operators is attracting the largest
number of subscribers?

A No, I don’t think I can fully agree with
this sentence in the sense that cable operators are
typically looking to maximize the cash flow in their
system.

And they might, in fact, keep revenues at
a level that wouldn’t maximize subscribers, but it
would maximize not revenues, but cash flow.

Because when you acquire a subscriber,

there’s an additional cost. So in setting the
pricing, the operators do what most business
operations do, and that is in to -- in the industry,

it’s maximizing what we call "cash flow."

Not necessarily profit because it’s an
industry with a very high depreciating capital base.
So they look -- the industry typically looks at cash
flow. I would have to say that that’s what’s
maximized is cash flow.

Q Okay. And how do you maximize cash flow?

A Well, it’s a complex interplay of factors:
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1 pricing, certainly, cost, whether it’s the costs of
1 “ 2 program services or other costs, the penetration
3 you’re able to achieve, the amount of your investment
4 market, a number of factors to maximize cash flow.
5 Q So it isn‘t by simply attracting the
6 | largest number of subscribers?
7 A No, I would have to say that I don’t agree
8 with the way I phrased this here.
9 Q Now one thing that you talked about in the
10 gsentence above that 1is that all other available
11 revenue sources are dependent on the number of
12 subscribers. Do you see that?
13 | It’s a parenthetical, but it’s in the
O 14 fourth line of that same paragraph, the second line.
15 A Yes.
16 Q And what did you mean by that sentence?
17 A That certainly the number of individuals
18 who buy a premium service determines the revenue that
19 you get, if we assume a fixed cost -- a fixed price,
| 20 excuse me.
! 21 And as vyou go through the equipment
22 rental, say the converfer box that sits on top of the
23 t.v. set, you might get charged one or two dollars a
24 month for that.
0 25 So the more people that take it, the more
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revenues that come from that.

Installation fees are what are charged to
hook you up initially. And that is, again, on a per-
subscriber basis.

Advertising is, by and large, sold in this

ndollar a holler"™ way. It’s the subscription level.

Q Don’t use any trick terms, okay?

A Trick terms? Okay.

o] "Dollar a holler."

A It’s used always -- it’s a term used in

broadcasting and cable to say that you’re not dealing
with an ad agency that’s sitting down and trying to
measure the exact audience and the viewing audience.
You’'re selling it more -- it’s a more
conceptual sell, and it’s done often in radio as well,

where measurements are secondary to the setting of the

advertising ratings. aAnd the rate is so low, "a
dollar a holler," $25 a television spot or $30 a
television spot, that the buyer says, "Look, I can

afford this $500 package, and I'm not going to hire an
ad agency to look in the ratings."

So "dollar a holler" or our statement that
advertising is dependent on the number of subscribers
reflects that a good part of the sell of cable

networks is independent ratings.
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ARBITRATOR FARMAKIDES: Could you kindly
redefine the difference between cash flow as being the
primary goal --

THE WITNESS: Yes.

ARBITRATOR FARMAKIDES: -- rather than
profits?

THE WITNESS: Sure.

ARBITRATOR FARMAKIDES: If you -- what you
just said, especially.

THE WITNESS: Okay, the cable operation is
very capital intensive. You have to bill physical
plant and you have to a converter box in the home.
You have to have satellite dishes and so forth.

The industry, for as long as I have been
involved, both wvalues 1its systems and manages to
maximize cash flow.

And that would be operating profit before
depreciation and before interest charges. And so
that’s what they look at.

It’'s essentially an operating profit
number before you subtract capital reinvestment,
depreéiation of plant, and interest charges.

ARBITRATOR FARMAKIDES: Thank you.

BY MR. LANE:

Q Would this be an example of why you might
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1 not what to maximize the number of -- get the largest
i m 2 number of subscribers?
‘ 3 As you move from the center of a city,
4 let’s say it’s a relatively small town, you move
5 further out to the rural areas, the cost of adding the
6 cable to households that are farther and farther apart
7 might just be too high to really wire them up?
8 A Yes. At some point, you say that there’s
9 too much investment there to get that additional
; 10 revenue. So they would not maximize revenue in that
i 11 case.
12 Q So you wouldn’‘t want to attract the
13 | largest number of subscribers in that situation?
14 A Well, I think that you need to emphasize
15 that this sentence says, "within the designated frame
| 16 gize area."
17 And very often, most often, if you have a
18 franchise, you are obligated to bill plant throughout
| 19 the franchise.
20 So the example that you gave I don’t think
21 would apply here. Within a franchise area, let’s say
1 22 you -- maybe it’s with a county, so it includes some
23 rural areas. And you may have some towns and then
| 24 you’ve got some rural areas.
O 25 But in your franchise agreement, you would
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be obligated to build to a certain calendar schedule
a plant past all those homes.

Now once your plant has passed those
homes, you have sunk a lot of cost in. And so you
really do want to bill that penetration right up.

Now we know that in most systems, it’s
real hard to get beyond 65, 70, 75 percent
penetration.

The reason I said I don’t fully agree with
this is you might have to, in order to maximize the
subscribers to get that last 20 percent that aren’t
very interested, cut the rates so low that you aren’t
maximizing revenue.

But you would attempt to sell as many
houses as possible that you had built the plant by
because you have already made the investment, as long
as you were maximizing your cash flow. That’s the --

Q And you might have a differential rate if

you’re out in a rural area, a higher rate?

A If you could get by with that in a
franchise --

Q Right .

A Very often, the franchising authority will

say, "We want the service to our suburban and rural

constituents to be no more costly than the city."
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It’s like telephone services.

Q Gong back to the sentence that, "Other
available revenue sources are dependent on the number
of subscribers," is another way of way of saying that
is the more basic subscribers you have, that’s going
to have an effect on how much pay revenue you have,
how much installation charges, all the other things
you mentioned?

A That’s not necessarily a one-for-one
effect. And I think let’s just, maybe for the Panel,
clarify. I’'m comfortable using the term "basic" and
I think you are as well.

For that whole package that we talked
about yesterday which meant basic plus expanded basic,
the collection of all the cable networks. So to be
precise, I guess you should say basic and expanded
bagic.

But I think if you’re comfortable with it,
when T refer to ‘'"basic" it’s a very special
application. I really mean expanded basic then.

Q But the more subscribers you have on basic
is also going to increase your pay revenues. That’'s
what this sentence means. Is that right?

A Yes. It doesn’t happen proportionately

because the first people to sign up, those who are
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most eager, are more likely to buy a lot of pay
gervices.

The ones that took a lot more enticement
to sign up are probably lighter television viewers.
They're less likely to take a pay service.

So there’s a relationship, but it’s not a
one-for-one relationship.

0] But there is a value to a cable operator
of a subscriber who is on basic beyond that sort of
potential, if you will, for the subscriber to taking
pay and buying other ancillary services?

A Yes.

Q And that wouid. be a factor that the
operator would take into account in setting rates and
determining how to put out the service, right?

A Yes.

Q And another thing vyou mentioned this
morning, which is something that the operator also
takes into account I take it is that there are various
costs. You’re talking about add -- what we call
"local availg" for the cable system.

That doesn’t come cost-free, does it?

A To get -- to have the local avail to sell?
Q Right.
A No. I mean, they’ll be paying a license
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1 fee for the channel and they would have to have a
2 sales force to sell it. And they would have to have
®
3 the technical capability to insert the ad.
4 Q And those would be costs that -- 1f I were
5 a cable operator and I had none of those people and
6 none of that equipment or whatever I ended, I would
7 have to say to myself, okay, how much do I think I can
8 get in local avails revenues and then justify that
9 against the cost, right?
10 A Yes.
11 o] Now going to --
12 | ARBITRATOR WERTHEIM: Now you mentioned a
13 license fee for the channel. Well, if you already
O 14 | have the channel, do you need to pay an additional
15 license fee in order to program a local avail?
16 THE WITNESS: No. Usually in the
17 negotiation for a cable network, part of the deal is
18 we’ll pay you 18 cents a month. The cable system will
19 pay the network 18 cents a month to carry the network.
20 In exchange, the network will typically
21 give them local add availabilities, which they can
22 sell and that’s a potential revenue source.
23 They may also provide them a certain
24 amount of money to be used to help advertise and
25 promote that channel on that system.
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1 So there are a number of deal points of
@i@ 2 give and take between the two when they make it that
3 the marketplace arrangement is not simply how much do
4 vou pay for the channel. It includes a number of
5 other elements.
6 ARBITRATOR WERTHEIM: Well, I just wanted
7 to clarify what you referred to, a license fee for the
8 channel.
S THE WITNESS: Yes.
10 ARBITRATOR WERTHEIM: Were you referring
11 to something that you would have to -- a cost that you
12 would incur above and beyond what you would be
13 incurring if you were not utilizing any local avails?
14 THE WITNESS: You would probably end up
15 paying the same license fee whether or not you used
16 the local avails.
17 ARBITRATOR WERTHEIM: So in that sense,
18 the license fee is not a cost of getting local avails.
19 You would have that cost anyway.
20 THE WITNESS: I suppose you could
21 interpret it that way. It is the cost -- it would be
22 the cost of having the opportunity of selling the
23 local avails.
24 Maybe the would be the way to phrase it.
(’ 25 ARBITRATOR WERTHEIM: What’s the range
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we’'re talking about in relationship to dollars?

THE WITNESS: ©Oh, they range from a few
cents a month upwards to 50, 60 cents a month and even
more. As I mentioned, some of the regional sports
channels are as costly as a dollar per month per
gubscriber.

BY MR. LANE:

Q And that would be -- just to make it
clear, you would multiply that cents per subscriber by
all the subscribers to the system that depend -- I
mean, there are different ways you would define "all
of the subscribers," but --

A Yes. Let’s assume that 98 percent of the
subscribers are --

Q So you take around a 10,000 subscriber
system, and it’s 15 cents a subscriber cable network.

A Okay, 1if dit’s 10,000 subscribers on
expanded basic where they have the cable network and
it’s 15 cents a month per subscriber, then they would
pay $1,500 a month to the cable network in return for
getting to carry that network.

Q Okay. And --

CEHAIRPERSON JIGANTI: I'm sorry. You
probably may have the same question as I do, so I'll

let you go ahead.
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1 MR. LANE: I’'m not sure I would ask the
2 same question. I was just going to say, would you
3 describe what the economics of the advertising for the
4 cable operator are, how the operator would get
5 revenues from the local avails on that same network?
6 | A Okay, assuming that it’'s --
7 0 In dollars.
8 A Assuming that it’s a dollar-for-dollar
9 network -- assuming that it’s a network that they
10 would sell avails --
11 0 We’'re assuming that.
12 | A -- then they would have a sales force that
13 would go out and sign up local buyers. Sometimeé it
‘I. 14 | could be a big advertiser like automobile dealers.
15 But one of the things that cable can do
16 that broadcast can’t is say in a metropolitan area
17 here, if you’re the cable system in Alexandria, you
18 can go to ia merchant in Alexandria and sell
19 advertising time on your cable channel.
20 But to have television advertising in
21 Alexandria on a television station, you have to buy a
22 Washington station at a much higher rate so you can
23 sell it within small areas.
24 But -- so that’s an economy to the
(' 25 advertiser, but it’s kind of costly. So the cost of
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selling those ads is rather high.

In other words, a fairly high‘percentage
of advertising revenue gets eaten up in the cost of
selling the ads.

0 Is there a simple formula that you could
describe for the advertising? If I have this many
subscribers to this cable network, this is how much
advertising revenue I might expect to get.

A In a real general way -- I can’t give you
the exact industry average, and it varies a lot by
system. But let’s say that a typical system today
will average $32 or $33 a month of revenue per
subscriber.

of that -- and then how much advertising
revenue do they generate per subscriber?

Q And when vyou say $32 or $33, vyou're
talking the cable operator getting his monthly fee
from each subscriber in that, right?

A Including pay services and --

0 Pay services, the whole bit, and that some
part of that is advertising.

A Some. And then what part of that might be
advertising revenues. That’s from the subscribers,
not advertising in there.

But they might get a dollar, a dollar and
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a half a month out of advertising.

So as we indicated, it’s about five
percent of the cable industry, cable system revenues,
derives from advertising. And that’s fairly
consistent. A dollar and a half would be five percent
of a $30 number.

0 So in total each month, the cable operator
could expect, in your example, roughly about $30 in
subscription fees that they’re paying for what you
call the basic, expanded basic, any pay channels, plus
whatever advertising, plus whatever else you have,

maybe some equipment rental --

A Right.

Q -- some ancillary fees, right?

A That’s correct.

Q And sot he magic then is -- that’s the

cash flow to which you were referring to, right?

A That’s the revenue. That’s not the cash
flow.

Q You’re right. And the cost --

A And you still have to deduct all your

operating expenses to get your cash flow.
Q Right.
ARBITRATOR FARMAKIDES: Now with these

cable modems that are being discussed now, that
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promises to increase the revenues and the cash flow.

THE WITNESS: I think so. I think, at
this point, there are still cost igssues. But we know
how electronic costs come down.

And in my personal opinion, and in the
advice that we have been giving clients, because we
have spent a lot of time looking at on-line services
with these modems, is I think it’s going to generate
a lot of revenue from probably only a small percentage
of the gsubscribers.

ARBITRATOR FARMAKIDES: Can you visualize
any such revenue being subject to the compulsory
licensing copyright -- I would say I don’t know. I'm
just asking if you if you can visualize --

THE WITNESS: No, no.

BY MR. LANE:

Q I would visualize that you would have to
know how politically influential the group that is
involved as to whether they will get a compulsory
license.

A Microsoft would rather negotiate in the
so-called marketplace.

Q I’'m sure they would. But I'm sure there
are users that would rather not, right?

A Yes.
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Q Just referring now to the bottom paragraph
on page 14 --

A Yes.

Q -- you're saying that there is no direct
subscription revenue attributable to, I take it, the
basic cable networks in the third sentence of that
paragraph?

A Yes. What we’re saying there is when the
package is sold, it’s a package of 30 or 40 or 50
channels. And you can’t -- and it’s sold for, let’s
say, $25 a month, that you can’t say well of the $25

a month, 80 cents is because we’re carrying USA

Network.
There is no way to do that. That’s an
allocation.
Q And on the top of page 15, I take it

you’re making the same point in the first paragraph on
that page as to distant signals?

A That’s correct. It’s really the same
point.

Q And that would be if we had a situation
with a limited basic service that Jjust had local
signals and distant signals and then with an expanded
tier that just had basic cable networks, the economics

would work the same way, in your opinion, for both of
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thoge gituations?

A Yes. Again, it’s an allocation decision.
Let’s say we’re only talking about basic cable in the
narrow sense, and that would mean, as I was describing
yesterday, the local broadcast signals would be in
that, some of the access channels would be in that,
maybe a couple of superstations would be in that.

And it would sell for, say, eight dollars
a month.

First of all, very few people only take
that package, but let’s just look at that eight
dollars a month.

There is no specific allocation of those
eight dollars among the different signals.

Q Turning to page 16 of your testimony, I
take it in the middle of the first paragraph you talk
about the attractiveness of their concept. That’s the
same programming concept to which you referred very

early on in your testimony?

A Yes.
Q And when you’re talking about the concept
there, is that a concept for an entire -- like a cable

network, the entire program package?

A Typically, it’s the concept for a cable

network, yes, the whole package.
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Q Referring to the last line of -- the last
gentence of that same first paragraph on page 16, you
say that "Survey research is often an important tool
available in assessing potential behavior." Do you
see that?

A Yes.

0 Okay. And '"potential behavior," that
means generally something that is going to happen in
the future, right?

A Yesl

Q And does your survey measure behavior
that’s going to happen in the future, your 1989 or
1992 survey?

A No. Well, survey and research is used to
anticipate what behavior and in the future. And
survey and research is also used to measure what’s
currently going on.

And what we did in the 1992 survey was to

use survey research to measure what is currently going

on.

0 And how would you measure what happened in
the past?

A Well, you would ask about the past. And

what we have done is in order to get the best possible

recollection for 1992, and yet have enough data in so
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that we can draw a sample, we begin our survey as
quickly as we can, typically in December, and complete
it shortly after the end of 1992.

Q Why wouldn’t you just look at the actual
behavior since it’s in the past?

A Well what we’re asking here -- the
behavior isg there. That’s the signal carriage that we
have. What we’re asking people to do is assess the
relative value.

And we’ve gone through how we go about
assessing the relative value.

0 In the next paragraph, you state that you
asked -- in the first sentence of that paragraph that
you sought to address the issue of what they would pay
in a free marketplace. Do you see that?

A Well, we have attempted to do that as
directly as possible. There isn’t a free marketplace.

And where they’re going go out and
contract for WIBS and WGN in a free marketplace, they
would be contracting for a full signal, not for that
piece of your programming in that case.

So the charge, I think, to the Copyright
Office is to do an allocation that, in the
marketplace, would entail hundreds, certainly, if not

thousands of individual negotiations, with not only
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individual systems, but between the station operators
and the holders of the program copyright that would go

onto the stations.

Q But my question is, did you ask them what
they would pay in a free marketplace?

A We said that we’re talking about distant
signalg; you have a fixed budget amount, allocate
that.

Q Right. And isn’t the point that you
referred them right to the distant signals they

carried in 1989 and 1992 --

A Yeg, we did.

Q -- depending on that survey?

A Yes, we did.

Q And weren’t those distant signals subject

to a compulsory license --

A That’s correct.

Q -- during those years? And didn’t those
cable operators know that those distant signals were
subject to a compulsory license?

A Yes.

Q And how do you think that they translated
all of that into wheat they would do in a free
marketplace?

A They were thinking of the relative value
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of the screens of programming, and they were thinking
in terms of their everyday job, which is how do I
attract subscribers? How do I retain subscribers?

And I'm carrying these two signals or
three signals or four signals, and, you know, what
judgement would I make as to the relative value of
those different signals?

Q Now, vyou didn’t ask them about the
relative values of different signals, did you?

A We asked -- we got at that by asking them
to take a fixed budget amount and to allocate that
fixed budget amount.

So yes, by definition, it wasn’'t -- we
didn’t explicitly use that term. But by definition,
when you’'re allocating a fixed budget amount, to
allocate more to one category means you allocate less
to another category.

And so they are giving us a measure of the
relative value.

ARBITRATOR WERTHEIM: Mr. Bortz, could we
explore this because I think the concept of the free
market being simulated is a little bit elusive here?

We'’re not really talking about what would
happen in a totally free market, are we?

THE WITNESS: No, we’re trying to get the
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best assessment of what might happen there. And in a
free --

ARBITRATOR WERTHEIM: What would happen
where?

THE WITNESS: In a free marketplace.

ARBITRATOR WERTHEIM: But 1in a free
market, everybody would be able to pick whatever
signals they wanted off the air, and a whole lot of
other things would be changed.

THE WITNESS: I agree.

ARBITRATOR WERTHEIM: So do you really
have any view of what this hypothetical free market
would look like?

THE WITNESS: No -- yes --

ARBITRATOR WERTHEIM: In other words, I’'m
asking you aren’t we looking at the existing situation
with the existing constraints, but making,
theoretically, a sole exception for how the royalty
fees are arrived at?

THE WITNESS: I think the only way you can
address it is through a combination of methodologies.
What we are providing here is the cable operators’
view of how they would allocate their program budget.
But it’s only the cable operators’ view.

Now what else can there be? You’re going
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to hear from Mr. Gerbrandt --

ARBITRATOR WERTHEIM: But even in a free
market, they wouldn’t be negotiating with individual
groups of copyright owners. They would be negotiating
with cable networks.

THE WITNESS: Yes. You have a very tough
assignment because they -- you wouldn’t be negotiating
say with USA Network, which carries some sports. Or
let’s take TNT which has even more sports: carries
sports, carries movies, carries syndicated, carries
gsome other kinds of programming.

You wouldn’t negotiate with TNT for sports
and then negotiate for their movie stuff. You would
be negotiating in total.

And so I think there -- as I mentioned
yesterday, it’s true. Your charge is to do something
which doesn’t happen in the marketplace.

But there are some close analogues. When
an operator ig negotiating for a license fee for ESPN,
that’s clean. They’'re negotiating for sports.

When they’re negotiating for CNN, put
aside the packaging, the sort of blocked booking that
Turner likes to do, but CNN is news and public
affairs. American Movie Classics is movies.

So we have -- we have some measureg in the
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cable network world that are close analogues to the
charge to the Copyright Office.

ARBITRATOR WERTHEIM: Well, in trying to
simulate what the freely negotiated rates might be,
wouldn’t it be helpful to comstruct a survey of cable
networks to see what their position would be on their
gside of the table at any such negotiations?

THE WITNESS: Do you mean of the distant
signals? There are only three that account for most
of the carriage, and it would be tough to survey they.

Plus, I doubt that they would respond with
only three stations that account for most of the
carriége: WGN, WTBS, WWOR.

And so, it would be difficult to derive
anything that we could rely wupon. From their
perspective, in theory --

ARBITRATOR WERTHEIM: But why would they
be any less reliable than your cable operators?

THE WITNESS: Because there is a sample of
three instead of a sample of hundreds; that it’s three
providers and not thousands.

ARBITRATOR WERTHEIM: But if it was only
three, you could go at each one much more carefully
than you can a massive survey of operators.

THE WITNESS: In theory, we have tried in
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the past to get information from Turner specifically
in regard to other things we were doing in the sports
marketplace. Not a chance.

ARBITRATOR WERTHEIM: They just regard all
of that as proprietary and they don’t want to discuss
it?

THE WITNESS: They wouldn’t let us -- they
wouldn’t even give us ball park numbers.

ARBITRATOR FARMAKIDES: Now yesterday, you
said that you did not feel that there would be an
opportunity to simulate this industry.

THE WITNESS: To simulate a process of
allocating this flow of funds, yes.

ARBITRATOR FARMAKIDES: I gather from what
you said a moment ago, one of the reasons is because
of the valuation of the different programming and the
difficulty of that. It would be difficult, I would
believe, to create a model, an econometric model of
this industry.

We do it for the entire U.S. economy, SO
this is one fraction of that.

But you feel that the real problem is the
valuation of the program?

THE WITNESS: Well, the valuation of the

program -- let me show you that our firm has a very

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

733
detailed model of the cable industry and the economics
of cable systems that are extremely detailed, the work
that we did for the National Cable Television
Association, where we had most of the major cable
operators participate with us and gathered data year
after year from hundreds of systems each year.

We can model a cable system economics a
lot, very, very accurately. So if you tell us the
size of the market, the size of the system, the number
of signals over the air, and we can run a model and
tell you the economics of that system.

It’s this process of allocating the
programming then when we have looked at it, we have
found no reliable way to do it.

Now, you know, we do a lot of regression
analysis, for example, in our work. I don’t know if
you’re familiar with that term, but it’s when you look
at a number of factors that you think might be
independent variables. And then they affect the value
of a dependent variable.

And maybe the dependent variable would be
the value of sports, the value of movies. Could we
then put a whole bunch of terms in there that would
allow us, in a statistically wvalid way, to come up

with the value?
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And I would say no. I can’t certainly do
regression analyses that relate variables. But we're
looking for value and causality here, not just the
fact that something is correlating itself.

And because this is a unique process,
there is not a database out there that I.think can
appropriately address that.

And that’s my opinion. And that is a
tool, a technigque that we have used -- used
repeatedly, and I have used in litigation processes
that have been subject to substantial cross
examination.

And in my judgement, regression modelling
of this is not 1likely to give us anything that
realistically represents the marketplace.

So we go and talk to the major players in
the marketplace. And as Judge Wertheim has indicated,
we didn’t -- to the sellers, and I agree.

And I wish that you would view our results
as they are presented with an array of perspective,
such as you will hear from Mr. Gerbrandt, who has done
a very careful analysis of what the cable network
marketplace tells us. And you’ll be hearing about
that soon.

MR. LANE: If I could just get a plug in,
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Judge Wertheim. We actually a witness from TBS who
will be here and he’ll be talking about all of these
issue.s 1It’s Mr. Sieber.

We also have an econometric study which
addresses some of these issues.

ARBITRATOR FARMAKIDES: Well really, I was
focusing on your question with respect to historical
data.

MR. LANE: I appreciate that. And I just
wanted to get a little plug in for my case while I
could.

MR. GARRETT: Just to get a little plug in
for our case though, we also had a witness from TBS in
the 1989 proceeding. He was the former CEO of TBS.

BY MR. LANE:

Q Mr. Bortz, I would just like to get back
to some of the questions from the Panel. You said you
didn’t talk to the sellers, and I understand that.

But I think the question was, you really
didn’t talk to the buyers, did you? Aren’t the buyers
the people at the cable networks and the people at
WTBS and WGN?

They’re the ones that put the package
together, and the cable operators Jjust buy that

package.
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If we’re talking about program categories,
aren’t they the buyers?

A No, I don’t agree with that. What we're
talking about here is a conscious decision made to
carry or not carry a distant signal. And that
decision then is -- if you decide to carry it, it’s
accompanied by a payment.

And it seems to me quite clear that in the
context of this proceeding, that the buyer is the
cable system. The dollars come from the cable system.
The cable system is going to opt out totally.

Clearly, the active superstations are
trying to encourage buying most of the stations, are
not even encouraging that buying just up there and
system isg -- the buyer here.

The buyer is the entity that pays the
money . And the entity that pays the money is the
system.

Q And the analogous market that you referred
to as the cable networks. Is that correct, in this

situation when you keep referring to Mr. Gerbrandt?

A Yes.

Q Isn’t that what he looks at?

A Yes.

Q And the cable networks are the ones who
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buy the programming. ESPN bought it from Major League
Baseball. It bought all the baseball games from them,
did it not?

A Yes.

Q And whatever else ESPN bought, they bought
it directly from the sellers, correct?

A That'’s correct.

Q And USA bought movies from us and CNN put
together their people in the various news bureaus and

put those costs together themselves, correct?

A The distant signals certainly purchase
programming as the cable networks purchase
programming.

The copyright royalties are generated by
the purchase of the cable system operator. And when
we’'re looking in the context of that, we have to look
at the buying decision with the cable system
operators.

It varies among cable networks as to what
percentage of their revenues comes from advertising
versus these license feesg that we talk about.

But when they make a decision to bid for,
whether it’s NFL Football, Major League Baseball, the
instances that you’re citing, one of the things they

have to decide is are they going to have enough
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carriage to generate license revenues?

Although not 100 percent of their revenue,
it is not going to be anywhere from 30 to 65 percent
of their revenues.

If they have to charge more, as ESPN and
TNT have done for NFL where they have a surcharge,
it’s a very careful judgement that they have to make
as to whether the cable systems will be wiling to pay
that surcharge.

And I know that because I participated in
the discussions at ABC with their then Chief Executive
when he was debating whether or not to proceed with
bidding for the NFL.

And the biggest question is with Stan
Burke, who used to be the CEO, now retired. And his
direct question to me was, "We think we have to charge
this amount more 1f we’re going to carry NFL
football." This was the first year they were going to
do it.

"Do you think that we can get that?" And
he was asking for a judgement. That’s part of our
continuing work with them.

So I would have to say that in the cable
network world as well, the willingness of the buyer as

a cable system operator to carry a system is an
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important element.
| The superstation business where copyright
payments are made, the cable operators are the total
revenue stream of the pooled money that vyou’'re
distributing.

Q But the cable operators themselves don’t
buy individual programming packages, do they? They’'re
not the ones who bought the NFL package or the NLB
package, nor are they the ones that buy the movie
package.

They buy a channel or a network or a

distant signal --

A That’s true.
Q -- in its entirety.
A That’s correct.

ARBITRATOR WERTHEIM: Excuse me, are the
costs to the satellite carriers substantial enough --
the charge of the satellite carriers substantial
enough to enter into this in any significant way?

THE WITNESS: No, those are regulated
common carrier rates, and they’re low.

BY MR. LANE:

Q I'd 1like to turn page 18 of vyour
testimony, please. This ig where vyou discuss the

cable gystem sampling for your 1989 to 1992 surveys,
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correct?
A Yes.
0 And if we look at the table at the bottom

of the page, we see that you have divided the number
of systems into various royalties strata, correct?

A That’s correct.

Q And why did you use royalties to divide
the strata?

A Because when vyou are looking at an
allocation of the dollars that have been paid in, then
we should properly give weight to decisions oxr
decision makers at a weight that reflects the amount
of dollars that they pay into the system.

As I indicated yesterday, you have many
more systems that pay in a small amount and relatively
fewer gystems that pay in a large amount.

If we didn’t divide it into the strata and
we just did a non-stratified sampling, you would be
over-representing the low royalty paying systems and
their opinions and under-representing the high royalty
paying ones.

Now in a way, you could argue it’s moot,
although we feel this is the appropriate way to do it
because we have looked at, first of all, 1986 our

report which Mr. -- will discuss.
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We did a non-stratifying sample. We did
it without weighing by royalty. And we got about the
same numbers.

And if vyou look across strata, the
responses we get, you still find virtually the same
results within each of the strata.

So we think this is the appropriate way to
do it. We think this gives the most precise
measurement. But if you didn’t use royalty payments
and you just sampled the systems, you’d get about the
same number.

ARBITRATOR FARMAKIDES: When vyou say
"about the same numbers," --

THE WITNESS: Within a few percentage
points.

ARBITRATOR FARMAKIDES: A few?

THE WITNESS: Yes.

ARBITRATOR FARMAKIDES: Two or three?

THE WITNESS: Yes, plus or minus two or
three percentage points typically. I think the lowest
-- looking at 1992 by strata, I think the lowest
response of valuation of sports we got was about 36
percent, and the highest was 43 percent, and 38.8 is
what the weighted value was.

So it gives you the ball park within each
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of the strata.

Movieg, I think the average variation
among strata was a fraction of a percentage. I think
it was a low of about 24.9 percent and a high in the
upper 26's, very narrow across strata.

So there’s not a lot of variation among
the strata. But we think gtill this is the
appropriate methodology.

BY MR. LANE:

Q But when you sgaid there’s not a lot of
variation, what do you consider to be not a lot of
variation? What do you consider to be important in
this case in terms of percentages?

A I think, given the inherent problems of
any kind of an estimate of what it is that you have to

do, that within a few percentage points: two, three,

four.

Q Do vyou know how much two or three
percentage points is worth in this case? Do you
realize it’s over about $20 million. Do you think

that’'s important?

A That’s right. And in looking at the task
that’s been assigned, looking at the information and
data available, I feel that a very good estimate is an

estimate that is within a few percentage points.
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Q How do you --

A I indicated vyesterday, this is not -- you
know, it would be nice to come in here, as in some
things we can do, and give you a number with great
precision.

I don’t think in this process there is that
precision. But I think that’s it’s pretty clear what
the reasonable range is.

And it may add up to a lot of money.
Unfortunately, that’s your burden and not my burden.
But I don’t know how you would refine -- I don’t know
of any technique that would give you a better range.

Q How did you create the boundary for the
300,000 or more strata that you list here?

A Yes, this is -- the boundaries of the
strata were cum. square root of F rule, which is a
statistical term that essentially says okay, we want
to look at strata. There are formulas that are then
applied that Dr. Bardwell performed this for us.

And Dr. Bardwell is with us here today,
and certainly available to either assist me in
answering the questions or he can answer them
directly.

The principal behind it is where should

the boundaries be set so that we will have the least
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amount of measurement error? So if you have way too
wide a boundary, the error you’ll get for a given
sample size is going to be larger.

And if we get in the right boundaries,
you’re going to come down to something where the error
will be relatively small.

It doesn’t have to be precisely the
$300,000. If you shifted it to $290,000, or whatever,
that would be something else.

But he follows a formal process going
through the listing of systems. And following that
process, he then specifies these ideal boundaries.

Q And my question to you concerned the
$300,000 and over. And as I understood the second
line of the second -- excuse me, it’s the third line
of the second paragraph under "2," the boundaries of
the remaining three strata were constructing uéing the
cum. gquare root of F rule.

At least in my mind, that means that that
fourth stratum was not picked that way. And I take
it, that was the largest strata.

And I ask you again, how did you select
that as $300,00 or over?

A Again, the -~ and I -could talk to Dr.

Bardwell in as far as you wanted more detail, but
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basically, my understanding is he has a listing of the
systems and how many systems within each $500
increment of royalty payment has been paid. And he
applies this.

When you get up to the very large systems,
they’re spread out over a very, very wide range of
royalty payments because when we go from $300,000-out,
we’re talking about a very big -- if you apply some of
the statistics to that, it would suggest an extremely
large sample size.

And so that’s why we went to the census.
What we’re saying here is we have four strata. the
statistics require that all systems within that fourth
one, and that’s just where things begin to really
stretch out.

It suggests then that that’s got to be a
census and then you place it. But he egsentially
builds up working down from the lowest strata forward.

And it’'s something of a judgement call as
to where you put that last boundary. But the fact is
that, as he describes it, the error, behavior; in
other words, how precise an estimate do you make
depending on where the boundary is, has something that
we call a flat bottom, which basically means that you

can shift that boundary some fair amount one way or
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another.
And you don’t depart very much from the
optimum level.
Q But did you -- I have a real simple
question. Did you decide that you should have 35
systems in the largest stratum and then just figure

out what number you had to pick to get 35 sgystems?

A No.

Q Is that how you did it?

A No.

Q So you'’re saying that you built it up from

the lower ones, and then kind of whatever was left
over went into that fourth strata?

A Well, you reach a point where they begin
to really stretch out in terms of where they occur.
As you can see, from $300,000 or more, there is only
35 systems.

And Dr. Bardwell made a judgement when he
was setting all of these boundaries and using the cum.
gsgquare root of F rule to set those‘boundaries to say
okay, from this point on, there is going to have to be
a census in the fourth strata.

As I say, there would be very little
difference in the results if you set that at $250,000

or $320,000, simply because of the statistical nature
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of what we’re doing.

0 Well, that sort of leads me to my next
question because if you turn over to page 19, you see
what happens if you change it to $250,000, don’t you?

A Well, this is 1992 now that we’re looking
at. And you have -- we have the boundaries that were
gspecified here.

In the 1989, you had a different mix of
systems and royalties that they were paying.

So that simply reflects the fact that we
have two different universes with two different
profiles.

But it’s basically that he went through
the same process. And when he went through and
allocated and defined the Dboundaries wusing the
techniques that we described in the Appendix, he ended
up with 47.

We have, over the years, had a relatively
small number of systems there. And over the years, we
have had to do a censusg of those systems.'

It’s Jjust the nature of it that it
requires ug not to sample them. But by census -- I'm
sorry, I'm using jargon. Doing a census of the system
means try to reach everyone in that strata.

Whereas, let’s say 1in the 1less than
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$22,000 on the page -- top of page 19, 1,278 systems,
we are sampling essentially one out of every 20 of

those systems.

Q Now --

A You --

Q I'm sorry. I didn’t really mean to cut
you off

A That’s fine.

Q I'm looking in the -- sort of the middle

two strata. And if you keep both pages in mind, I see
in the second strata -- when I say "the second," I'm
going down each of the charts.

And that would be in 1992, the $22,000 to
$59,999. I see there are 593 systems in that.

Then if you look at the second strata on
the 1989 survey, there were 528. Do you see that?

A Yes.

0 Okay. One -- in the one with only 528,
you have to pick 66 systems. In the other that had
more systems in it, you only picked 45. Why was that?

A Yes. That’s the result of the Neymann
allocation, which is another statistical approach that
Dr. Bardwell uses to say for the -- for a sample size,
typically on the order of 250 or 240, how do you

allocate those 250 among the different strata, again
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to get the most precise results?

And with differing numbers here, I can’t
go through the mathematics for you. I’m sure that Dr.
Bardwell could. But basically, by applying the
Niemann allocation formula, this is what happened.

Why it varies year to year would be in the

mathematics of that. And we present that in our
Appendix.
0 And let’s look at the third stratum. You

had 160 in 1989 and 325 in 1992. And vyet, the change

was only 81 systems to 93 systems.

A That’s right.
Q Why was that?
A Well first of all, let’s point out that’s

a very large sample of the systems. And it resulted

from the mathematics of the appropriate statistical

analysis.
Q And now --
A And ultimately --
Q Sorry.
A -- as you have seen in the confidence

intervals, using these samples within these strata,
you end up with the confidence intervals that we have,
which is typically plus or minus two percent or less.

Q Now what would happen if you used $1,000
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increments with the cum. square root of F rule applied
to this?

A I think that you would see somewhat
different boundaries possibly, or somewhat different
sample sizes.

But as I indicated to you, Dr. Bardwell
has explained to me that these functions, mathematical
functions, have a flat bottom.

Let’s say we'’re talking about the accuracy
of measurement and we want to have the least error
possible that we can get in the measurement. Let’s
say that error turned out to be here.

And Dr. Bardwell applies the formula to
set the strata and to allocate the sample, two steps.
Where do we draw the lines? And then within those
lines, how many systems do we see?

This is what the mathematics is. As an
illustration, let’s say this 1is for a particular
strata.

Let’s say we didn’t use that number. What
would it look 1like in terms of the error that the
statistical calculations would give us if we moved off
of it.

Well, it would look like -- something like

this, which would say if you move very far off of it,
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1 you’re going to have a less accurate measurement.
2 But within this range, you stay within
3 this range, it doesn’t make much difference. So if we
4 start with the sample and we find out, as more forms
5 are submitted and the sample changes a bit, and if we
6 use the final sample instead of the one that was
7 available at the beginning, it doesn’t change it so we
8 might not be exactly at the optimum, but we’re very
9 close to it.
10 And the final confidence intervals that we
11 give you reflect that.
12 Q And what are you measuring at that point?
13 What. is the measurement that you -- you’re saying that
@
14 this formula applies to the accuracy of a measurement.
15 A That'’s correct.
16 Q What is that measurement?
17 A Really ultimately reflected in the -- what
18 is the likely error between what it is that we measure
19 and what --
20 Q That’'s what I want to know.
21 A -- and what the total universe is. The
22 mean value of a cable operator’s allocation to
23 different program categories -- let me clarify
24 something because we have spent -- if I may, we spent
O 25 a lot of time and you’re asking what we’re measuring.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

752

We’'re measuring the mean value. That’'s
what we’re looking for, the mean count; you know, 38.8
percent.

We spent a lot of time this morning
discussing confidence errors. Let’s say that the mean
value that we measure i1s up here.

And we know in survey research, and this
would have a normal distribution, that the value could
be -- depart from that mean. We should have this way
over here, but it would depart from that mean
somewhat.

ARBITRATOR FARMAKIDES: What’s your other
axis?

THE WITNESS: This would be -- what we
have, this is the -- actually, this is the probability
of the it being certain wvalue.

And we go out to the mean, and we go up
and beyond it. When we put 95 percent confidence
intervals on, we say that we think the real answer, if
we could talk to every system and get a precise
number, falls somewhere between here and here.

But -- and that’s fine to say that there’s
only a five percent chance that the real number will
fall down here.

And I just wanted to emphasize that the
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best estimate that you can make statistically, the

best estimate that you can make is the mean. That'’s

Greek?

ARBITRATOR FARMAKIDES: Not Greek.

THE WITNESS: So just as a point of

clarification, that’s what we’re measuring. Now we

want to have -- in doing the sampling, we want to have

the least ©possible error. And applying these

statistical techniques provide us that.

Now I am speaking to you as someone who is

trained as a mathematician, who is not a statistician

by profession, but who has used, worked with

statisticians in my work at the University as well as

in my consulting practice for 25 years.

So I'm giving you a bit of a

practitioner’s view, a survey research and market

research practitioner’s view.

But Dr. Bardwell, if you would like to go

into more detail, could either inform me some or would

be happy to inform you.

clear.

(202) 234-4433

CHAIRPERSON JIGANTI: Mr. Lane --

MR. LANE: I just have one more question.
CHAIRPERSON JIGANTI: Sure.

MR. LANE: Thank you. So let me get this

Neymann’s allocation formulas were used to
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optimize the final results that you got that you
present, I think it’s on page 317

THE WITNESS: The Neymann’s formulas were
used to have the best -- to properly allocate the
sample. Given that we’re talking about certain sample
of size, 200 or so, because we know we start with what
kind of uncertainty do we want?

And we said, "George, you know, I really
don’t want to have -- I would like to see errors that
are relatively small, in the order of one or two
percent, in terms of -- not errors, but confidence
errors."

That, to him, suggests, given a universe
of something like 2,000 systems, a sample size of 200
and some systems.

The question then presented is if we'’ve
got four strata, do we question 50 systems in the
first strata and 50 in the second and 50 in the third?
That would be not allocated.

Or do we find a way -- what’s the best mix
that we have? And what we found is that we don’t have
to sample very many of the low revenue systems.

Notice on page 29 in the less than $22,00-
category, we sample one out of 20. In the $22,000 to

$59,000 -- and that’s just -- 64 was the sample size;
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1,278 was the number of systems.

Now I don’'t have a calculator here, so I
may be off just a little bit. But we can go to this
next one.

Between $22,000 and $60,000, $59,999, we
have 593 systems. You know, it’s less than half, but
we sample 45 of those. I think that works out to
something like one in 13, one out of every 13 systems.

In the $60,000 to $249,999, $325,000, we
sample 93. That’s one out of three roughly.

And -- excuse me, that’s not one out of
three. 1It’s two gut of seven. Two out of seven was
the sampling ratio there.

And then in the $250,000 or more, we
wanted to interview as many as we could get. We would
like to get 47, so we put all 47 in the sample.

ARBITRATOR WERTHEIM: Mr. Bortz, am I
correct in guessing that the cum. square root of F
rule and the Neymann allocations had not yet been
invented 40 years ago?

THE WITNESS: Forty years ago? I would
have to defer to Dr. Bardwell on that. I’'m not sure.
I know it didn’t get --

ARBITRATOR WERTHEIM: It was that long ago

that I had a question in Economics/Statistics at the
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working school, and I don’t recall reading this.

THE WITNESS: I’11 be happy to check with

MR. LANE: I’'1ll be happy to start it after
the lunch break.

CHAIRPERSON JIGANTI: Okay.

MR. GOTTFRIED: -- another matter. We
have filed a --

CHAIRPERSON JIGANTI: Off the record.
This will be off the record.

(Whereupon, the proceedings went off the

record at 12:08 p.m. and resumed at 1:36 p.m.)
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A-F-T-E-R-N-0O-0O-N P-R-0-C-E-E-D-I-N-G-S
(1:36 p.m.)

CHAIRPERSON JIGANTi: Mr. Lane, you may
proceed when you’re ready.

MR. LANE: Thank you. Mr. Garrett would
like to say something for the record.

CHAIRPERSON JIGANTI: Mr. Garrett.

MR. GARRETT: Judge Jiganti, it concerned
that the motion to strike Mr. Trautman’s testimony
filed by MPAA the other day. We have over the lunch
hour provided Mr. Lane with the document. I think
it’s fair to say that he needs to check with his
consultant to determine whether or not this document
will satisfy his needs.

If Mr. Trautman needs to testify before he
can check with his consultant, I think we’ve agreed
that Mr. Trautman can go ahead and testify concerning
the 1990 survey to which this document relates, and
Mr. Lane’s motion would then be treated as a motion to
strike in the event that the document was not
sufficient for his comsultant’s purposes.

CHAIRPERSON JIGANTI: Mr. Lane, is that
agreeable?

MR. LANE: That’'s agreeable to me.

CHAIRPERSON JIGANTI: Very good. Thank
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you, gentlemen.
CROSS-~-EXAMINATION
(continued)
BY MR. LANE:

Q Mr. Bortz, I just want.to go back to the
end of your testimony before the lunch break. You
drew on the easel what’s commonly known as a bell
curve. Is that right?

A I attempted to --

Q You attempted to. Right. As I understood
it, the mean that you put on the bell curve related --

It was an effort to represent one of the points, not

numerically but Jjust an illustrative, of the
allocations that you have shown on page 31. 1Is that
accurate?

A Yes.

Q Could you explain how Neymann’s allocation

formulas relate to those points on page 317

A Well, the Neymann’s allocation formula
relates to how vyou divide the sample among the
different strata so as to come up with the most
accurate estimate. So once you’ve established the
strata -- and as I indicated, you go through this
listing of the systems in terms of $500 increments of

royalties, and you establish the end of top of level
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1 using the cum. square root of F, the top of level 2
using that, the top of level 3 using that, which gave
you then the 300 and the $250,000 number.

Then the question is, okay, now we’ve got
this strata with this mix of systems. What is the
best way to allocate it the sample, and you use the
Neymann’s allocation formula to do that.

0 I guess I'm -- Neymann’s formula -- Does
Neymann’s formula do something to the tables, and does
it only apply to the tables on 18 and 19 or does it do

-- Is it directly related to the table on 31?

A Tables 18 and 19 being the stratifications
that -~

0 Right.

A The Neymann’s formula essentially provides

you the sample size, if you look to the far righthand
column -- this is, =say, page 19 would Dbe the
appropriate page, and the table at the top --

ARBITRATOR FARMAKIDES: You'’re not talking
about tables. You’re talking about pages 18 and 19.

MR. LANE: Right.

THE WITNESS: Yes, excuse me, page 19,
Table 3, and the far righthand column is the sample
gize, and that sample size was derived using the

Neymann’s allocation.
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BY MR. LANE:

Q And that somehow indirectly that has an
effect on the table shown on page 317

A Well, what it does is that it improves the
accuracy of estimation, so that the numbers that
appear on Table 31 are a more precise estimate than we
could do if we hadn’t done that allocation.

0 Does the Neymann'’s allocation apply to the
mean royalty and the royalty standard deviation on
Tables -- the tables that are shown on 18 and 197

A No. The mean royalty is that drawing the
line at, say, 22,000 -- Let’s look at the top of page
19 so we can -- we’ll look at the ’92 numbers. Having
drawn the line, using the cum. square root of F rule
which -- to answer your question, Judge Wertheim --
was derived sometime in the mid-1960s apparently --

ARBITRATOR WERTHEIM: That’s a relief.

THE WITNESS: Yes. That line has been
drawn using that rule. Then we say, okay, how many
systems, Form 3 systems, are within that strata, and
that’s 1278 Form 3 systems. For each of those 1278
systems, we have the amount of royalties that they
paid. So we calculate the mean royalty of the systems
from that, not use the Neymann’s allocation at all.

So these are just straightforward
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computations directly off of the copyright database
and, as you go across then, the first time that you
see something that is the result of the Neymann
allocation is the sample size.

BY MR. LANE:
Q Where did you get the royalty information?
A From the statements of account which were

received from the Copyright Office.

0 What period did you use for the Table 3 on
page 197

A The 1992-1 submission.

Q What period did you use for the table on
page 187

A At the time that was selected, we used the

1988-2, if I recall correctly.

Q So these were the actual royalties paid by
the systems -- Let’s just stay on page 19, so I don’t
have to ask this about two things -- the actual

royalties paid by the systems in the first six months

of 19927
A That’s correct.
o] Now at the bottom of the page on Footnote

5 you indicate that this represents in excess of 95
percent of Form 3 systems. Do you see that?

A That’s correct.
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Q Do you know how much less than 100 percent
it represented?

A No. That’s really all that I would know,
is what’s here, which is in excess of 95 percent.

Q What’'s five percent of 2200 systems? Is
that about another 100 systems or so?

A Roughly.

0 So it’s possible that the universe
includes another 100 systems that you didn’t know
about?

A That'’s correct.

Q And how did you take into account that
fact in setting your strata énd your universe?

A The universe that we use 1is the 2243
systems. The fact that the other systems -- there
might have been some other systems not included means
that there was no statement of account on record at
the Copyright Office to make use of at that time.

Q So you knew that there were other Form 3
systems. They just hadn’t filed their statements?

A Hadn’'t filed their statements and, in
order to do the survey in a timely fashion, we
proceeded with this, and 95 percent gives you,
certainly, almost the complete universe, and it’s

something in excesgss of 95 percent, I should hasten to
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Q But those 100 systems could have all been,
for example, 250,000 or more, and what effect would
have that had on your study?

A Well, I think that’s a hypothetical that
ig most unlikely. There’s no particular reason why a
certain level of royalties gystem would be the only
ones that were submitting later, and we have done this
study now over a period of years. This universe very
much represents the -- very similar to the universes
that we established in the past. So we would have no
reason to expect any concentration of nonsubmittals to
a certain type of system.

0 What if only even five or 10 more have
been 250,000 or more? Wouldn’t that have changed the
statistics you showed up here on Table 3 on page 19 of
your testimony for the 250,000 or more line?

A No. I would say no. Having in excess of
95 percent of the systems is fully representative and,
although you would hypothetically posit something that
would change that, I think that is in the realm of the
very unlikely.

0 It indicates in Footnote 6, doeg it not,
on page 19 that you discarded 14 systems?

A That’s correct.
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Q So your sample size was 249 as being the
ideal sample, based on all these formulas and what-not
that you’ve discussed the last hour or so?
A That’s correct.
Q But you really started out with -- Well,
actually, then you discarded yet another system. So

you discarded 15 before you even started. Right?

A Well, we didn’t actually discard another
system. We had two records that covered the same
system.

0 So that one system was discarded, because

it carried no distant --

A Right. It was discarded. It carried no
distant signals. Therefore, it, obviously, was not
part of this proceeding.

Q But when you selected the sample of all
Form 3 systems as the random sample, stratified random

sample, that system was included in your selection

process.
A At that time, that'’'s correct.
0 So what was the basis for discarding that

system and not replacing it with another system, if
249 was the correct number?
A Replacement, I think, is something that

you’ll find most statisticians don’t like to do in a
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survey. You’ve made your selection. You live with
it. Now there’s going to be a certain attrition,
first through problems 1like, gee, there are no
statement of accounts, just as you’'re going to get
some respondents that you’re not able to contact. To
say we’re going to hew to the 249 by replacing other
systems then, I think, would disturb rather
fundamentally the randomness of the process.

The obvious question then would be, if you
had 249 and you only ended up with 233, what does that
do to your sampling, and that does virtually nothing
to it, and it has to do with, as we’ve talked about
this morning, some of the flatness of this. A sample
of 233 and a sample of 249 are not much different.

0 Okay, but that’s another five percent,

isn’t 1it?

A No.
Q Seventeen of 2497
A Well, it’s five percent of that sample.

It wouldn’t be five percent, but whatever that number
is, of the sample but not of the universe; but, yes,
doing a sample of 239 or 233 or 249 is not a major
element.

Q That five percent here equates to tens of

millions of dollars, doesn’t it?
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A We'’re talking about the statistical effect
in the sample. I think it would be incorrect to use
five percentage points of an allocation. The effect
that you would expect -- possible deviations that you
might expect if you had those other 14 systems in, I
think I could reasonably tell vyou, would be in the
order of a hundredth of a percent in terms of the
results; and we only report them to the tenth of a
percent.

So it would be a minuscule difference that
would not change the table.

0 One thing that I'm a little bit confused
about: In Footnote 5 you -- One is that you have
remittance records, and the other is that you didn’t
have the statements of account. Could you explain how
that could happen?

Q Yes. When the forms come in, and they’re
accompanied by a check, a remittance record is made,
and this is a listing. Forms, obviously, are a very
bulky set of information. We do the initial selection
from the remittance records, which provides us an
appropriate format.

We then have to go back in to find the
forms. Now was a form lost in the office? We don’'t

know that, don’t know the reasons for the fact that,
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although a remittance was recorded by the Copyright
Office, the Copyright Office was not able to produce
for us the corresponding form.

0 Did you attempt to look, for example, in
the Cable Data Corporation data about statement of
account for those systems?

A The Cable Data Corporation at the time
that we select this sample and proceed with the survey

does not have that data up and available. There’s a

lag time.
Q But did you check for those systems?
A No. We used a single base, which was the

statement of accounts that was filed with the
Copyright Office, and that is our database.

Q On the bottom of page 19 you talk about
the dates during which the survey were completed. Do
you see that?

A Yes.

Q How long did na individual interview take,
once you got started doing a survey with a respondent?

A Oh, I don’t know what the variation is
there, but it’s on the order of 10 to 15 minutes.

Q Now when we turn to page 20, Table 4,
when you’re doing the response rate, were you using

237 in 1989 as the base and 233 in 1992 as the base?
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A Yes.

Q So you weren’t comparing this to the
entire sample size that was selected on the basis of
all the formulas that you --

A No. We had the initial selection, but the
sample that we then go forth with is the 233. That'’s
the sample.

Q That’s the sample?

A The ideal size and the sample that was
gelected was the 249. Because of the lack of data,
because of the two forms for one system and one not
carrying distant signals, we ended up with 233. So
the only questionnaires that we attempted to

administer were the 233.

Q And that became the sample size in your
mind?

A Yes.

Q On page 20 you say that the -- first, the

interviewer was asked to go to the person most
responsible for programming decisions made in 1992 or
most familiar with programming carried in 1989. Do
you see that?

A Yes.

Q What if the person most familiar was not

at the local system? Was the interviewer required to
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do anything?

A Yes. If they said that the person most
familiar was, say, at a district office or whatever,
they were then -- the interviewer was to contact that
person.

0 I think you testified yesterday that that
only happened two or three times, to your knowledge?
Is that right?

A My recollection was it was a very few
times.

0 Would you turn to page 21, please? On
that page you’ve listed the titles that were grouped.

Who did the grouping into these job titles?

A Job title was entered on the
questionnaire, and then my staff reviewed the
completed guestionnaires and, 1f there were any
questiong, why they would then make a decision as to
where to group it; but most of these were pretty
explicit as down there. They were a Vice President,
Marketing or a Marketing Director énd so forth.

Q Now if you could just turn to page 41,
Appendix B, was the respondent’s name written on here
before the interview started?

A No. It’s not my understanding that that’s

the case.
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Q So the system was called, and then they

wrote the respondent’s name?
A I'm not sure of that. I would have to

check as to whether, first, a general manager’s name
was entered and then changed if it was someone else or
whether there was no name there and they just asked to
gpeak with the system manager. I don’t recall how
that was done.

Q Well, where in the interview do you ask
the respondent what his or her position is?

A I think that the interviewer is told to
identify who the respondent is and what their position
is, and it’s not here as a question.

Q Show me where it ig on the interview.

A I don’t see that here, but I think that
these interviewers in their training have been told to
enter down -- They always do 1t in all their
interviews -- who it is they are talking to. It’s
just a basic thing, as well as --

Q I’'m not asking who they were talking to by
name. I understand that. Where is it -- Where were
they told to ask someone what their position is?

A They were instructed to do that.

Q But it’s not written down here, and I

thought vyesterday you told us how these people
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followed exactly what you’ve written in the

questionnaire.
A That’s right, but --
Q I just want you to show me where it is in

the questionnaire.

A It’s not on the form.

Q So you don’t know whether they asked or
didn’t ask.

A Well, we do know that, because it was then
filled in.

o) Well, it could have been filled in in a

lot of ways, couldn’t it?

A No. They were told to find out who it was
and what the position was of the person they’'re
talking to. It is not an instruction that’s on here,
but it was in the briefing.

0 It was in the what?

A In the briefing to them before they went
out and started to do their interviews.

Q Okay . If I call up and I follow this
instruction, I get on the phone. I say, hello, can I

speak to the system manager. Right? Somebody gets on

the phone.
A Right.
Q Then I say, are vyou the person most
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familiar with programming carried by your system
during 1989 or not, and they say yes. Do I have any
indication of why I shouldn’t just put down system
manager?

A They were instructed to have the title of
the individual they were speaking to. That’s why we
ended up with a sales manager or customer service
manager or a chief technician, operations manager, If
you take a look in 1989. Clearly, there were
individual entries made there.

0 You know, the interesting thing that II
find about Table 5 is you don’t have the word system

manager listed there anywhere, do you?

A No. General manager is really a synonym
for that.
Q I see, but it’s not. You don’t have the

word system manager, which is the words that you use
on the questionnaire. Right?

A That’s correct.

Q Now when I look at Table 5, the first
thing I see, Regional Manager. Right?

A Yes.

Q What is a Regional Manager for a local
cable system? What have they got, like a group of

streets in one part of the town, and then there’s
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i another regional manager?
2 A No. Regional Manager would probably have
3 a few systems that they would be responsible for
4 within a region. So if you’re in a metropolitan area,
5 there might be three suburbs where they have
6 franchises, and the person that we’re talking to is
7 the Regional Manager over those three franchises.
8 Q Could there be a general manager that
9 would have the similar kind of responsibility?
10 A A general manager would typically refer to
11 a specific system. There could be variations from
12 company to company, but in general -- In general, the
13 General Manager is system-specific. A Regional
O 14 Manager isg more than one system.
15 0 Is it fair to say that, as we move up that
16 first job title list, that gets higher and higher up
17 the chain? We go from the General Manager of a local
18 system to the Regional Manager of some systems in a
19 region to the President of -- What’s the President?
20 Of what?
21 A Well, it could be the Presgident of just a
22 system. It could be ~-- I can’t really imagine any
23 Pregident titles at the regional or district office,
24 but that’s also a possibility. You would have to go
Q 25 back to the specific questionnaires in order to
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identify what each of those were.

This is an attempt in a table to give a
fairly brief summary of the kind of person that we’'re
talking to.

0 Well, how many were general managers just

of local systems, as opposed to regional managers oOr

Presidents or CEOs of, I'm assuming, multiple
systems?
A I couldn’t provide you that Dbreakdown

right now. We certainly could compile that.

Q If I look at the second listing for job
title, I see VP, Marketing. Is that likely to be
gsomeone who is in a local system?

A It’s likely to be.

0 Where is a marketing director likely to
be, in a local system?

A Yes.

Q And a marketing manager ig likely to be in

a local system?

A Yes.

Q And the same with the Other, VP
Programming?

A That’'s correct. Now it’s possible that

they could be at a regional level, and again you would

have to go back to the individual questionnaire to see
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that.

Q And it’s possible that the VP Marketing
could be at a regional level as well?

A It’'s possible.

Q Now do you know whether, in the situation
where, say, a regional manager was involved, that you
called two systems in the same region and you got the

same regional manager to answer for both systems?

A I’'m not aware of anything like that.
Q Did you check on that?
a I would think it would have been brought

to my attention, and I'm not aware of anything like

that occurring.

Q Do local systems generally have a

government affairs person?

A Do they generally have it?
0 Yes.
A That will vary, depending on the system,

typically related to the size of the system.

Q Do you know how many of the eight in the
fourth category down were government affairs people?

A In the 1989 survey? We would have to
compile that from the questionnaires.

Q Well, in the 1992 survey we don’t know if

it was an office manager or business manager, even
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though there is just one person. Right?

A That’s right. This is a category, meant
to be inclusive. So that we don’t have a listing. We
could, you know, list 189 titles, and that certainly
is possible to do. It’s on the records.

Q Going down to the category definition at
the bottom of this page -- Before we go to that, tell
me why you changed -- What is the definitional change
in the question as to -- you change it from "Are you
the person most familiar"™ to "the person most
responsible." What do you see as the value of that?

A Well, it was 1in response to concerns
expressed in the ’'89 proceeding that somebody might be
very familiar with the programming but had no
responsibility for making decisions and, therefore,
the relative value allocation would be maybe best not
made by that person. So what we decided to do was to
go to most responsible for program decisions.

I think that it was an improvement. If
you take a look at the mix of job titles, the 1992
survey seemed to -- did have a much stronger -- much
higher percentage of those in the upper categories and
very few in the lower -- Well, the lower two
categories had nobody, customer service and other, and

we had fewer in the other three categories that are
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1 less of an executive nature. So I think changing the
‘ Q 2 question as suggested in the ’89 proceeding was a good
3 idea, because we have a more senior, more management
E 4 responsible group.
1 5 Q Do you know whether you got a greater
6 level of regional or higher level people in the 1992
7 than yéu did in the 19897
8 A I don’'t know at this point. Again, that
9 could be tabulated from our questionnaires. If the
10 panel is interested in that, we could certainly do
11 that.
12 Q Could you just turn back to page 20 for a
13 moment, please? Now the number of callbacks has been
®
14 an issue in prior proceedings, has it not?
15 A Yes, it has.
16 Q When you say up to 30 calls were made to
17 some systems, in which of the surveys was that?
18 A I think that probably occurred in both
19 yvears.
20 Q Do you know, were there a greater number
21 of callbacks than 30? Is that the high number or what
22 were you trying to say?
23 A My understanding is that’s the high
24 number. Let’s look at what this process is. When
O 25 they call the system, sometimes they might get a
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system office. Sometimes it might be a general number
for the system. They could start with a customer
service rep. They could be put on hold.

We have call records that indicate the
nature of each of the calls. The key point is that no
respondent, none of those who gave us the answers in
the questionnaire, had ever been contacted more than
twice.

So the contact was made typicaily once or
twice. Often these other calls were stopped. Either
somebody didn’t answer, they weren’t available, they
were 1in a meeting. We got to the secretary. We
didn’t get to the manager, but the contact with the

respondent did not exceed twice.

Q I would just 1like to introduce as an
exhibit -- I think we’re up to 11-X. This is a copy
of -- Sorry.

ARBITRATOR WERTHEIM: What's the prefix?
Is this MPAA, Program Suppliers?

MR. LANE: Program Suppliers. All right.
I may withdraw that, because I think I have the wrong
group here. All right. I won’t enter an exhibit here
right at the moment, but we’ll get around to it.

BY MR. LANE:

Q Did you review the callbacks yourself?
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A No.

0 And were the interviewers instructed to

write down the reason for each callback?

a That’s correct.
Q Were you given a summary of the callbacks?
A For each respondent there is a contact

sheet that recorded each of the attempts to call.
It’s a standard sheet that Burke uses in their
executive interviewing with certain codes as to what
happened with each call. So there’s a call record, in
essence, for each of the interviews.

Q Well, I guess what I'd like to know is how
did you know that it required only one or two direct
contacts with the eventual respondent?

A We -- My staff reviewed that, reviewed the
call records.

Q Let’s turn to page 21, please. Did the

respondents to the survey know this was about royalty

distribution?
A No.
Q Did they know the program category

definitions that are used in royalty distribution

cases?

A I would have no knowledge of whether they

would know, but I would doubt it.
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ARBITRATOR WERTHEIM: I didn’t hear the
answer to the previous question, whether they knew
this related to royal distribution.

THE WITNESS: To the best of my knowledge,
certainly, somebody might try and infer that from the
sequence of questions, and I have no way of making
that judgment.

BY MR. LANE:

Q But you certainly didn’t alert them to the
fact this was about royalty distribution?

A No, not at all. 1In fact, we took special
pains not to.

Q At the bottom of the page, you indicate
that the categories must be defined as concisely as
possible. It’s about five lines up from the bottom of

the page. Do you see that?

A Yes.
0 Why is that?
A Our experience in survey research is that,

if you have long, involved categories, and you’ve got
a number of them -- we have anywhere from five to
geven -- that the respondent is going to get confused
as to what that means, and there have been in prior
surveys, as Mr. Trautman will testify to, some other

surveys where longer response descriptions were used.
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The results are, again, remarkably similar, but we

just don’t think that’s an appropriate survey

methodology.
Q You referred to that -- right above that,
to certain fringe programming. What do you mean by

fringe programming?

A Well, there is programming where the
question comes up as to whether the programming is
syndicated programming or locally originated
programming. So there are certain instances where a
respondent might be uncertain as to where to put it in
these categories, but I have to say that years of
doing this survey -- If you’ll recall, we started with
some unaided questions about types of programming
where we don’t read the list, and we find
overwhelmingly that the responses that we get fit
quite comfortably into the list.

So maybe the categories we use would not
be 100 percent inclusive, but they are overwhelmingly
inclusive and, in fact, are consistént with the terms
and terminology that executives in the industry use.

Q What do you mean by overwhelmingly, 99,
98, 97 percent?

A Very high percentage. I think we can go -

- Let me go back to -- I want to refer you to a table.
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We could go to page 24, and you can see there in a
totally unaided question that almost 95 percent of the
answers in 89 and ‘90, 92 percent in ’'92 were easily
categorized into the categories we have.

Q And who did that categorization?

A The interviewer was told to do the
categorization. If they had any uncertainty at all,
they were to put it into "Other," and then Mr.
Trautman reviewed those "Others" and, in some cases,
would allocate them to a category.

Q But when you say that they had no trouble
putting them in, those categories that are listed on
page 24 are exactly the same, are they not, as what
you gave the interviewer, for example, on page 42 as
what to circle?

A That’'s right. When they hear the answer,
they will then circle that category. If there is any
uncertainty as to whether that’s the appropriate
category, then they were told to write it down in
"Other." Then we look at "Other."

Q But how many of the people do you think
said "live professional and college sports" in exactly
those words when they were asked?

A Precisely those words? I would have no

idea, but I think you hear about professional sports,
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college sports, and it is reasonable to assume that
virtually all the sports that is popular is live, not
recorded.

0 But those words were not the ones that
were used by the respondents. Right? You could have
just said here, just write down whatever they say.

A Yes. You have -- What you have here are
categories such as movies or series that people are
going to typically respond, in that they might use
examples.

Q But they’re not responding in this. This
is the unaided portion, is it not?

A Thig is the unaided.

Q The interviewer has just the person on the
phone and said, look, you carry these stations.
Thinking back, what types of programming were most
popular? They don’t read this list, do they?

A They don’t read the list, no.

o) So all vyour interviewer is hearing
something and translating it into one of these
categories, unless the interviewer thinks that he or
she can’t translate it. Right?

A That’s correct.

Q And they could have just written down what

wag ever said, and someone else could have translated
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1 that. Right?

2 A That would be a way of doing it. We think

3 that the categorization here was not a difficult one.

4 We have monitored the interviews over a period of

5 time, and we find that the responses £fit, by and

6 large, very comfortably in there.

7 Q And the responses fit to what you have

8 listed as the program types. Right?

9 A No. These didn’t come from nowhere. This
10 list of categories is the list that is used by the
11 Copyright Office and was used by the Tribunal. We did
12 not create --

13 Q What does the Copyright Office use this
@ 14 list for? In what purpose?
15 A In the proceedings of the Tribunal, there
16 was -- and I couldn’t refer you to the exact source,
17 but there was a review of programming definitions.
18 It’s been, obviously, a subject of discussion in the
19 past hearings. In fact, what we did in 1992 was to
20 lengthen our description beyond what we had to fit
21 very closely with what was specified by the Tribunal
22 as the appropriate categories.
23 Q Would you look on page 22? That’s where
24 you have the programming categories. Right?
O 25 A That'’s correct.
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Q Has there ever been a movie category in
the history of the Tribunal?

A I don’t recall how that was worded in the
reference that I would like to give you.

Q Has there ever been a separate movie
category in the history of the Tribunal?

A I don’'t know. I’'m not that familiar with
it to answer your qguestion.

Q Well, you helped write these definitions,
and you just told us you did it based on the CRT?

A Yes, and I read the Tribunal’s findings
and where they talked about category definitions. Now
whether they had movies and syndicated together or
movies alone, I don’t recall at this time, but these
definitions that are here for 1992 reflect what the
Tribunal feels would be the appropriate definitions.

Q It reflects what the Tribunal thinks would
be the appropriate definitions?

A It was a listing there. As I say, I’1ll be
happy to provide the panel with a reference, the
reference that we used when we decided to use this
wording, but it goes directly to a Tribunal document.
I just can’t recall what that document was.

MR. LANE: Mr. Chairman, I would be very

desirous of geeing that document.
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CHAIRPERSON JIGANTI: The document being
the --

MR. LANE: Whatever document to which he
is referring.

CHAIRPERSON JIGANTI: What are vyou
referring to?

THE WITNESS: It is a document of the
Tribunal, but I can’t recall the exact reference.

ARBITRATOR WERTHEIM: You had available
the ’89 determination by the time this survey was
done?

THE WITNESS: Yes, I did.

CHAIRPERSON JIGANTI: Is that the document
you’re referring to?

THE WITNESS: I would have to check on
that. I really don’t recall.

ARBITRATOR WERTHEIM: My recollection is
there’s some reference to the subject in that document

CHAIRPERSON JIGANTI: Do you want to show
him your copy or a copy of it?

MR. LANE: Sure. I’'d like the record to
reflect that I'm handing the witness a copy of the
1989 Cable Royalty Distribution Proceeding that
appears at 57 Federal Register 15286.

BY MR. LANE:
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

787

0 My specific question is, Mr. Bortz, where
in that decision or anywhere else is there a separate
category entitled movies?

A Well, as I indicated to you, I’1ll be happy
to provide the reference that we used in coming up
with these categories. I can’t do that at this time.

CHAIRPERSON JIGANTI: Is that the
reference you are talking about?

THE WITNESS: I don’t know.

ARBITRATOR WERTHEIM: I think we should
give him time to study this. It’s an awful lot of
fine print over a great many pages to pick out some
one gpecific thing.

THE WITNESS: Yes.

MR. LANE: That’s fine with me. I'm
perfectly willing to wait.

CHAIRPERSON JIGANTI: 1Is it not the one
you were referring to?

THE WITNESS: Rather than take a guess at
that and then have to retract it, I would like to
refer to it. It is a Tribunal document, and I will
provide the record.

CHAIRPERSON JIGANTI: All right. The
suggestion of my colleague here is that we take a

recess at the present time to give you an opportunity
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to examine that and see if that’s the document that
you were referring to. Is that satisfactory, Mr.
Lane?

MR. LANE: Certainly.

CHAIRPERSON JIGANTI: We will take a ten
minute recess.

(WHEREUPON, the proceeding recessed
briefly at 2:23 p.m. and reconvened at 2:42 p.m.)

CHAIRPERSON JIGANTI: Mr. Lane, you may
proceed.

BY MR. LANE:

0 Did you have a chance over the break to
look for the references to which you alluded in your
earlier answer?

A Yes, and the reference -- We had to send
someone over to the office to get it. It’s a Tribunal
document. My understanding, it’s felated to 1984, and
it should be here in a matter of minutes, I would
assume. We just didn’t have it. My understanding
also is that it’s a document that we had produced for
you. So we’ll have that reference here.

In addition to that, I had a chance to
review the document that you gave me just prior to the
break, which is the CRT 1989 royalty distribution

proceeding. The question that you had asked me was
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did the -- Has the Tribunal ever considered movies and

gyndicated separately?

I would refer you, if you have that, to

page 15302 in the Federal Register. On that page in

the first column, if we go down to -- There are two
paragraphs that I would like to refer to. This is
when they are making their awards.

The first one would Dbe the second
paragraph under the heading "Program Suppliers," and
this is after noting that Dr. Besen had expressed
concern about our splitting the suppliers into two
categories, movies and syndicated series, and claiming
that adversely affected their total.

If we go on to that for clues as to why
this might be, and I quote, "We note first the Bortz
survey gave almost twice as much value to movies, 31.2
percent preadjustment, than to syndicated series, 16.9
percent preadjustment. This indicates that, although
syndicated series had high totals in viewing, cable
operators do not expect to have to pay that much for
them. This was corroborated by Mr. Wussler, a former
Pregident of WTBS, who testified that the broadcast
license fees for such shows as the Beverly Hillbillies
and Petticoat Junction were relatively cheap."

They go on to say, "Program Suppliers
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successfully showed high prices for movies. Movies do
well in the Nielsen and Boxtz surveys and in
individual testimony, but we believe that syndicated
geries has been rated higher than it should have been
by the Tribunal. Given the new weight that we accord
the Bortz survey and the fact that it has been
corroborated by other testimony, the Tribunal then
makes a downward adjustment."

So the Tribunal specifically in the 1989
proceeding did consider movies as separated from
syndicated in trying to come to the total award.

Q And the total award for the series was

part of a category that included movies and series.

Right?

A That’s correct.

Q It didn’t have a separate category series,
did it?

A That'’s correct.

Q And is there a category called "News and

Public Affairs," as you’ve listed on page 22 of --

A Well, as I say, the document that I am
referring to that the Tribunal -- where they set forth
what they thought was a reasonable definition of
categories will be here in a matter of minutes. Mr.

Neiman is obtaining that, and we can discuss it.
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Q Now when you were talking about fringe

programming on page 21, what is fringe programming?

A It’s where it might not be real clear to
the -- as to which category you would throw it into.
Let’s say we have a -- The typical example would be a

staged, staged or not, wrestling match, professional
wrestling match of some odd nature. Now ig that
sports or is that syndicated? 1It’s wrestling. We
have treated that as syndicated, not as sports.

Q What did the respondents to your survey

treat it as?

A Well, when things like that came up, such
as -- I think one was French/foreign -- We even had a
respondent --  You know, MTV clearly was not

understanding what it was we were talking about. That
was written down by the interviewer, looked at by us,
and we in certain casesg reclassified that.

I should point out that the MPAA has been
provided with copies of all of the questionnaires. So
wherever an "Other" was recategorized, was written
down and we recategorized it, that would appear
explicitly on the documents that were produced to
them.

o) I'd 1like to know how the fringe

programming was treated by the respondents in response
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to question 4, not question 2, question 4 which
appears on page 44, for example, and page 48,
depending on which study you want to look at.

A Well, this is the allocation made by the
respondent as to the relative value among these
categories. ©Now if, in their mind, they had taken
something that we called "Other" and put it into a
certain category, we wouldn’t know that. Unlike the
unaided responses, the responses here are focused on
these, and the instances of such fringe responses are
small; but I couldn’t tell you what their perception
was when they answered.

I .think I can tell you with great
confidence that it would have an ingignificant effect
on the results.

0 When vyou say that the instances were
emall, what do you base that on?

A On a tabulation of other responses that
show up in the questionnaires and what was
reallocated, and again you have that data.

Q Well, if they didn’t indicate that they
had any problem, does that necessarily mean that they
didn’t? 1Is that what your assumption is?

A As I said, we can’t know what was in the

mind of the respondent. We do know that these are
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categories that have Dbeen wused for years, are
typically used in the broadcasting and cable industry,
that we have not found problems with. They are
categories consistent with the past findings of the
Tribunal, and we asked them to allocate among these
categories and these categories only.

Is there some imprecision in that?
There’s some degree of imprecision in that. Is it
enough to affect the kinds of numbers that we have up
here to any meaningful extent? I would have to assert
that that is not the case.

Q Have you done any studies that say that'’'s
not the case?

A No. We would somehow have to get into the
minds of the respondents, and I'm not aware of any
survey research that successfully does that.

Q What degree of imprecision do you think

might be involved here?

A Very slight.
Q What's very slight?
A Not a meaningful change in those numbers

there. I don’t think we would see it at the tenth of
a percentage point level.
Q Why would the respondents express any

confusion if they don’t know what the purpose of the
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study is, and they’re just hearing you ask them about
different types of programs?

A I’'m not sure I understand that question.
0 You =said that -- You say that the

respondents did not express any confusion, did you

not?
A That'’'s right.
0 Why would they?
A If you go out with a survey where a

question confuses respondents, you’'re going to hear

about it pretty quickly. Remember that we have done

these surveys over a number of years. We’ve used
these categories. We’ve listened in to telephone
interviews.

We have the survey company forward to us
questionnaires after completing every 25, so that we
monitor it very closely. They are told to call us
immediately if there is confusion, if their
interviewers are having problems. We hired a highly
competent, nationally recognized firm to do it.

So it’s just a whole series of checks and
balances that allows me to assert that there was not
confusion in the completion of this survey. That
would have turned up quite clearly from one or the

other of the sources I just referred to.
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Q Now turning to page 23, Respondent
Recall," how do you know that the respondents were
aware of the types of programs and the amounts of
programs on the stations that were carried?

A Well, a cable executive at a system is
going to be very aware of the programming. If it’'s
the cable executive most responsible for program
decisions, he’s going to be quite aware. The
questions that we ask are asked right in the period of
carriage and immediately following their period of
carriage, and they are going to have a good idea of
what the content is on those distant signals.

0 Did you do any analysis to see if their
perceptions were realistic?

A I would have to say that there -- first of
all, that it is -- The cable executives, when they
decide what to carry and how much to carry, are acting
on their perceptions. I can also tell you that they
don’t do a program by program analysis or even program
specific category analysis. |

They will get a reading from subscribers
on things like we want more movies or we want more
sports. So we're dealing with the integrated
perception of experienced cable management, and the

integrated expert perception done in a carefully

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

796
couched and executed survey, I think, provides us a
very good measure of their perception of relative
value.

Q Could you just them a question about how
much programming of each of these types was on those
stations?

a Well, we’'re trying to get at wvalue, not
how much. We’re back to tonnage. We know that, for
example, on a regional sports channel, as I indicated,
I can put on a few hundred hours a year of good
programming, high demand programming. I’ll generate
almost all the value from that, and I can put on an
awful lot of other programming from all over, junk
sports, various types, and auto racing.

I don’t know if you ever watched an auto
race on TV, but I guess some people like it, but
there’s not much happening there, Jjust cars going
round and round. So, no, we didn’'t ask them about
amount, because we don’t think that amount relates to
value.

We asked instead the direct question,
which is the relative value.

Q But it would have told you what their --
whether their perception was realistic for what was

being carried on those stations, wouldn’t it?
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A I think -- No. I think it’s the judgment
of how they would allocate the budget of the relative
value that is crucial. Whether thelr perception was
accurate or not ag to what is carried, I think that if
you ask a lot of people about what’s on a regional
sports network, I don’t know that they could tell you,
you know, what an overwhelming bulk of programming is
that they have very little interest in and what a
relatively small percentage say the Orioles, Caps and
Bullets constitute.

The ultimate judgment is value, and the
cable operators on both distant signals and sports --
excuse me, on cable networks go to value. So, no, we
didn’t have a tonnage question.

Q You'’ve referred to the dominant impression
on page 23. Do you see that? It’s in the second

paragraph under 5°7?

A Yes, I do.

0 What is a dominant impression?

A It 1is -- 1I've Dbeen using the term
perception. It is the impression of the cable

operator as to what’s on that service and why they
carry it and how they value it, and that’s -- As I
say, that’s an integrated, expert opinion solicited

from a number of operators in a carefully controlled
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manner.

CHAIRPERSON JIGANTI: What page did you
say, Mr. Lane?

MR. LANE: Twenty-three.

THE WITNESS: Twenty-three would be the
second full paragraph, and second to last sentence
starting with "Rather, in those marketplace
dealings..."

BY MR. LANE:

Q You refer to, in that same sentence, an
ongoing decision making process regarding programming.

Do you see that?

A Yes.

Q How often do systems change distant
gsignals?

A I'm trying to see where it is that you are

referring to.
Q The next line under "dominant impression."
A Under "dominant impression"? I’'m trying
to find the "ongoing" word.
Q Immediately -- The word immediately under
"dominant."
ARBITRATOR WERTHEIM: Same sentence.
BY MR. LANE:

Q Same sentence.
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A I'm wondering if dominant occurs two
places; becauge I don’t see "ongoing" under
"dominant . "
MR. GERSCH: I don’'t see it.
THE WITNESS: Mr. Lane 1is looking at a

different paragraph than I'm looking at. Both have

the term "dominant impression." The paragraph he is
referring to is under 5, not under 4. It will be the
second paragraph under 5, and it says, "As noted

before," which I guess we have just reemphasized that
we noted it before.

"I believe responseg to our survey reflect
dominant impressions of programming value formed by
respondents in their ongoing decision making
processes." You know, a program -- Believe me,
program cable operators, cable systems, have people
with responsibilities for cable programming decisions,
and overwhelmingly they already have a channel line-
up.

Now I assume those people are doing
something, and what they are doing is an ongoing
process of evaluating what it is they want to carry
and what it is they want to promote, a variety of
things like that. So it is an ongoing -- as we say

here, an ongoing process that they make regarding
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programming, and occasionally then they will make
changes in that programming.

Now they might decide that they want less
of one type of programming and more of another.

ARBITRATOR FARMAKIDES: Does that happen
very frequently?

THE WITNESS: I think that vyou’ll see
program line-up changes, certainly, in an urban system
such as I'm a subscriber to. It certainly happens
yvearly and sometimes more frequently than that.

ARBITRATOR FARMAKIDES: Yesterday we were
told -- Well, Mr. Stewart said the same thing, and so
did you, that it generally occurs either in a six-
month interval or at a yearly interval. You say
that’s generally correct, but it could happen more
frequently.

THE WITNESS: It could happen more
frequently, depending on what’s there. For example,
a channel -- A cable network that launches might say,
if you make a deal to carry us, we’'ve got to get out
theré, got to get carried, and you put us on by such
and such a date, May of 1996, we’re going to give you
20 percent off the license fee, and we’re going to
give you an extra $10,000 in marketing money to help

our launch, and they might very well decide to do it.
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BY MR. LANE:

Q How often do they change distant signals?
How frequently?

A I think that that’s fairly stable at this
point in terms of the -- certainly, with WIBS which is
almost universally carried. So that doesn’t change
much. WGN -- Growth has come at the expense of other
superstations. So as their growth occurred, I'm sure
that we would see changes.

We watched a rather strong growth over the
past few years of WGN. There was some reference to
superstations losing subscribership, I believe,
yesterday, and in hearing your questions, Mr. Lane,
there was some reference about it, too -- the overall
carriage going up and, but gee, look at these stations
with sports that are losing.

I would just say that I think that’s a
market share battle that WGN seems to be winning right
now, and probably to avoid paying -- in certain cases,
to avoid paying the 375, if they decide to carry the
Bullg, the Cubs, the White Sox, therefore, WGN’s movie
package is syndicated, that they will add it and drop
another.

ARBITRATOR WERTHEIM: You said this is

true the last few vyears. Are you oOr are you not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




802
1 including years ‘90 through ‘92
2 THE WITNESS: I am, because a lot of the
3 WGN growth, in my opinion, was fueled by the Bulls
4 going onto that station. Prior to that -- I don’t
5 remember the exact year that they moved, but they were
6 on WGN in this period. Prior to that, they were on
7 WFLD, I believe. You might recall.
8 BY MR. LANE:
9 Q So you don’t know how often they change
10 digtant signals?
11 A No.
12 Q Now what was the task that was assigned
13 the respondents in question 4, part of this portion of
‘ 14 your testimony that’s entitled "Budget Allocation
15 Process"?
16 A Yes. The task, as explicitly set forth in
17 the survey instrument -- I refer you to page 47 --
18 Excuse me, that’s the wrong page -- 48 -- in question
19 4 (a) was pretty explicit. It wants you to estimate
20 the relative value to your cable system of each type
21 of programming broadcast by these superstations --
22 I'1l abbreviate here -- and specifically excluding the
23 national network programming. That was the task.
24 Q The task wasn’t to assume you had a fixed
‘lb 25 dollar amount to spend in order to acquire all of
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that?

A And the way to accomplish that task was to
assume that you had a fixed budget, fixed dollar
amount that you would then spend. That’s the way that
we want you to allocate it. So I think that the two
ways of phrasing it are quite similar.

The allocation of the fixed dollar amount
is the specific method used in order to determine the
relative value.

Q What fixed dollar amount would these
people have in mind when they’re doing this?

A Well, I don’t know what they would have in
mind. I couldn’t testify as to what they had in mind.
We certainly have been talking about distant signals,
but I could not tell you what each individual did.

0 Would they have their royalties in mind?

A I don’t know what was in their minds.
They do know specifically that they are allocating
value among a well defined universe of programming.

Q Well, I guess my question is: What did
this add to your question to say fixed dollar amount?

A Well, this was again in response to prior
proceedings in the -- I think we go back to the 1983
proceeding where we had them allocate 100 points,

essentially percentages, and there was a feeling that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

804
that didn’t smack of spending money and that we should

uge something that clearly suggested that, when you

allocated wvalue, it was a budget. It was a budget
making -- an expenditure process.
So we changed from 100 points -- I don’'t

know if that was the exact phrasing in ’83, but it was
something like that -- to a fixed dollar amount.

Q Why don’t you just say to them, you spent
X amount in royalties in the first half of 1992;
allocate that among the programming?

A Well, I think that we -- I was asked that
yvesterday, and I answered. I’'1ll be happy to go back
over it again, but --

Q Well, I'm asking a slightly different
question. The question was yesterday, why didn’t you
do for their royalties for 1992 ? You said, because
we had to do the survey in a certain time period.

I'm asking you, why didn’t you use the
royalties for the first half of 1992, which was
precigely the numbers that you used on page 19 to get
your stratification statistics?

A Yes, and you’re correct in the first part
that that was what I was first asked, and then what I
later addressed in my comments yesterday was why we

didn’t use the 92-2. The reagon --
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Q I'm asking about 92-1.

A Excuse me, 92-1. I misspoke, and I did
address that yesterday. I’m happy to repeat it. It
was our feeling --

Q Well, I’'m happy to hear it.

A Good. It was our feeling that we did not
-- There really were two concerns, if you recall my
answer. The first one was that we didn’t want to wave
a flag in saying this has something to do with
copyright payments. Immediately, we’re 1into a
situation where, I think, they are going to be on
guard. Gee, this isn’t just survey research to see
how we allocate relative value. They may be wanting
to see if I'm willing to pay more for copyright than
I would. Maybe they are going to raise the rate.
They want to see what the response is. I can’t --
That’s just an example of what it would be to put them
on alert.

So we wanted to make sure that we didn’t
tie this directly to what their rates might be,
instead to get the relative value. This is again
often done in survey research. You don’t want to --

0 Why don’t you just round the royalties to
like the nearest 10,000, so they wouldn’t know?

A It’s something you could possibly do, but
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we feel that using the stratified random sample and
weighting by royalties allows us to, in essence, do
the same process. In other words, if we ask someone
who had a $100,000 budget and we asked them to
allocate 100,000, and then they would think 100,000 --
let’s see, I’1ll give 30 percent here and 50 percent
here; because they would have to allocate.

So they’'re still going to think
percentages, because it’s got to add up to 100,000.
So it’s not 1like vyou’re just going to throw out
numbers. They’re going to have to think in
percentages in order to get to 100,000.

Another system has 10,000 in royalties,
and they’re going to have to allocate that on a
percentage basis to give me it in dollars. So rather
than waving a red flag in front of them, what we said
is, you know, give us the relative value.

Now when we do the calculation, guess
what. We plug in their royalties. 8o, in essence, we
have simulated that process of doing it without waving
a red flag at them.

Q What if the guy that has 250,000 or more
ig thinking 100,000 in royalties or 100,000 in this
fixed Dbudget? Doesn’t that kind of defeat the

purpose? I mean, you have a direct way of saying,
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look, you’re -- They say to you, why are you telling
me 250,000? Why didn’t you say, we want to weight it
by this amount? What if he’s thinking 100,000 when he
gives you the answer, and his weight is 2507

A I don’t believe that would change his

relative value.

Q Why is that?
A Because he'’s thinking about a well defined
universe of programming at this point. We’ve gone

through it with him carefully, and as to the station
line-up, he knows precisely what that is. They’ve got
time to think about that, and we’re talking here not
at the margin. We’re talking about the total payment.
Okay?

You can argue marginal analysis with the
economists but, frankly, what we’re talking about here
is the total payment made, and they are allocating a
budget . I have no reason to think that they would
vary their estimate based wupon those different
numbers, and I think that what we did in the design
gave us the most objective measurement.

Q Is that because they’re allocating 100
percent and just moving percentages around?
A No. They’'re allocating a fixed program

budget. In any case --
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Q I guess I come back to my question: What

does the fixed program budget add to your question
other than responding to a criticism that the tribunal
had? Respondent doesn’t know anything about the

tribunal’s criticism; right?

A That’s right.

Q So what does it add to the question?

A It gets them in the frame of thinking that
they’re talking here now about spending money. It’s

a fixed program budget. We'’re talking about spending
money. That’s what that does, which I think was a
meaningful improvement in the survey design.

e} And when vyou’re spending money, do you
have to think about costs of these programming types?

A They’re buying. That’s what they’re asked
to allocate. How much would they be paying out of
their program budget to obtain those signals? So

that’s the cost.

Q The cost is what they would be paying?

A The cost to them --

Q Is what they would be paying?

A Sure. That’s their cost for those

signals, just like a license fee is what costs, when

they pay 15 cents a month.

Q What’s a percentage, the cost? I don’t
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understand. What are the costs?

A They have a budget of dollars. They can
go out and buy program categories, which is not the
marketplace, but that’s the process it would go to.
They're not going to buy a signal. They’re going to
buy program categories.

They have a fixed budget. They were going
to spend it. 1It’s a cost. I’'m not sure why we have
any problem with the fact that that’s a cost. It
shows up in their --

Q What’s the cost of the sports program that
they’re going to spend on? That’s the part I don’'t
understand. I understand that they have some pot of
money that they can spend. Is that what you’re saying
is the cost?

A Yes.

Q Okay. Well, how do they know how to
allocate that fixed pot among these different items
unless they know what each of those different items
cost?

A Well, those items in this case are
provided when they get the distant signals. And what
you’re saying is: Where is the negotiation between
buyer and seller? And, as we have talked about

before, this process is not able to get into the
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negotiation between buyer and seller.

It is my opinion that 1f it did get into
that negotiation, that when you’re talking about live
collegé and professional sports and how tough a seller
would that sports be and how much could they do in
terms of getting dollars, that we have ample, ample
record in terms of what’s been paid by different
entities for sports ratings, that they would do very
well in that process.

In other words, I think what we get from
the cable operators in the sense of our not being able
to talk, to put into that process the seller of the
programming probably results in a number that is
conservative for sports and probably overstated foxr
movies and series simply because that’s older program.
That’s rerun. That’s not new.

0 Now, you’re aware, are you not, that some
of the operators assigned 100 percent to sports in
your --

A I recalled only one, but when -- I’'d have
to go back to the surveys. I think there might have
been one that did.

o] Now, what is that respondent doing with
the fixed budget there? Is that a realistic way to

fill up several channels, to spend everything on
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sports?
A My recollection is that was one out of 189
responses. So it is typically not the way that they

do, but it was what that respondent --

Q But you didn’t discard that regpondent,
did you?

A We didn’t discard it based on the results
that they completed in the survey. They were

included. And in any survey you’re going to find very

outlying values.

Almost any survey you do measuring almost
anything will have some responses that will be way out
and away from other responses. You include those.
You have to count those.

Q And my question to you is: What is that
respondent? Is that respondent thinking of relative
value or is that respondent thinking of allocating a

fixed budget or several --

A He’s allocating a fixed budget. And he’s
doing that -- in allocating it, what he’s saying is if
I just had a -- if I had a pot of money and I had

program categories devised at distant signals, guess
what?
I'd take the sports from WIBS and the

sports from WGN and the sports from whatever other
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digstant stations that I have. 2And I wouldn’t want
their news or their movies or their series because
I’'ve got that on other channels.

I don’'t know what’s in his mind, but you
want to say: What could he be thinking? We asked him
to do a process of thinking by program categories.
And that operator would make that allocation.

It was -- it’s an unusual one. I don’t
even recall which year, if it was ’'92 or another year.
And, again, we could refer to the guestionnaires to
get that.

But that happens. You’'re going to have
gome outlay. You’re going to have no reason why
somebody couldn’t say 100 percent movies.

Q And in the case of 100 percent sports or
100 percent anything, this is about programming that’s
already been broadcast, that they’ve already sent out
to their subscribers; right?

A They're being asked how would they
allocate a budget to that. And it’s been sent out.
And what they would say is if they had to pay for what
they got in terms of what they saw as the wvalue,
they’d give all the money to the sports copyright
holders and they wouldn’t give that. But I think that

to concentrate on one out of 190 responses is a real
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