GENERAL COUNSEL
0F COPYRIGHT

Before the
COPYRIGHT OFFICE JAN 8 1999

LIBRARY OF CONGRESS

Washington, D.C. R E C El v ED

In the Matter of

Docket No. 97-1 CARP SD 92-95

Distribution of 1992, 1993, 1994 and
1995 Satellite Royalty Funds

' e N S’ u’

DIRECT CASE
OF THE

JOINT SPORTS CLAIMANTS
Volume 2 of 3

Robert Alan Garrett

Ronald A. Schechter

Gary R. Greenstein

Jule Sigall

ARNOLD & PORTER

555 Twelfth Street, N.W.
Washington, D.C. 20004-1206

Attorneys for the Office of

the Commissioner of Baseball
Of Counsel:

Thomas J. Ostertag

General Counsel

Office of the Commissioner of Baseball
245 Park Avenue

New York, New York 10167

Philip R. Hochberg

Verner, Liipfert, Bernhard, McPherson and Hand
901 15™ Street, N.W.

Washington, D.C. 20005

Ritchie Thomas

Judith Jurin Semo

Squire, Sanders & Dempsey L.L.P.
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

January 8, 1999




GERNERAL COUNSER
OF COPYRIGHT
' Before the . '
COPYRIGHT OFFICE JAN 8 1999
LIBRARY OF CONGRESS

Washington, D.C. [& E C E ‘ V E D

In the Matter of

Docket No. 97-1 CARP SD 92-95
Distribution of 1992, 1993, 1994 and

1995 Satellite Royalty Funds

e N s N st ae?

DIRECT CASE
OF THE

JOINT SPORTS CLAIMANTS
Volume 2 of 3

Robert Alan Garrett
Ronald A. Schechter
Gary R. Greenstein
Jule Sigall
ARNOLD & PORTER
‘ 555 Twelfth Street, N.W.
Washington, D.C. 20004-1206

Attorneys for the Office of

the Commissioner of Baseball
Of Counsel:

Thomas J. Ostertag

General Counsel

Office of the Commissioner of Baseball
245 Park Avenue

New York, New York 10167

Philip R. Hochberg

Verner, Liipfert, Bernhard, McPherson and Hand
901 15™ Street, N.W.

Washington, D.C. 20005

Ritchie Thomas

Judith Jurin Semo

Squire, Sanders & Dempsey L.L.P.
. 1201 Pennsylvania Avenue, N.-W.

Washington, D.C. 20004

January 8, 1999




TABLE OF CONTENTS

Tab
VOLUME 1
I.  OVERVIEW OF JSC’S CASE
Testimony of Paul Beeston,
President and Chief Operating Officer of the Office of the Commissioner
OF BASEDAIL ...ttt ettt e et e e e s et A

®

118

JSC Exhibit No. 1 ~ Videotape entitled “JSC Programming on
Network Stations and Superstations 1992-1995”

JSC Exhibit No. 2 - JSC Programming on Superstations
Retransmitted by Satellite Carriers (1992-1995)

JSC Exhibit No. 3 — JSC Programming on Commercial Broadcast
Network Stations Retransmitted by Satellite Carriers (1992-1995)

INDUSTRY BACKGROUD AND RELATIVE MARKET VALUE OF ISC
PROGRAMMING (1992-1995) '

Testimony of Paul I. Bortz
Chairman, Bortz Media & Sports Group, INC. .......occoueeeeieeeeeeeeieireeee oo B

JSC Exhibit No. 4 — Report on the Relative Market Values of
Distant Signal Programming Retransmitted by Satellite Carriers
During the Years 1992-1995

Testimony of James M. Trautman
President, Bortz Media & Sports Group, INC.........cueveuveeeeneenceeenceeeeeseee e C

JSC Exhibit No. 5 — Data and Studies Underlying the Report on |

the Relative Market Values of Distant Signal Programming

Retransmitted by Satellite Carriers During the Years 1992-1995
SPORTS EXCLUSIVITY

Testimony of Edwin S. Desser
President of NBA Television & New Media VEentures.......ooeeveeeeeeeeereoeveesssnmnenn. D

JSC Exhibit No. 6 —- DIRECTV Web Page on Sports Blackouts

JSC Exhibit No. 7 - Fox Sports Web Page on Sports Blackouts



IV.  VIEWS OF SATELLITE CARRIERS AND THIRD-PARTY
PACKAGERS (1992-1995)

Testimony of Gilbert P. Korta, Jr.
Former Vice President of Sales and Marketing for EMI
Communications, INC. ......c.ecovuruereeeerreceeeeceeeeee oo E

Testimony of Glenn Friedman
Former Vice President of Consumer Marketing, DIRECTV, Inc. ....venooen F

Testimony of Jody Kaveney
Former Vice President of Southern Satellite Systems, INC. ..cuveeveeeeeeereeenn G

Testimony of Jeffrey C. Treeman
Former.President and Chief Operating Officer of UVTV and
Senior Vice President of United Video Satellite Group Company...................... H

Testimony of Scott B. Shultz
Former Vice President, Sales and Marketing, PrimeTime 24 ... I

Testimony of Kimberly Gordon
Former Senior Director of Marketing for TCI Netlink and Vice
President of Marketing for TCI Satellite Entertainment, Inc..........ovvnooveooonnon., J

Testimony of John T. Hartman
Former Director of Satellite Services for Cox Cable, INC..nrvreeveeooeoooooon K

VOLUME 2

V. TESTIMONY AND REPORTS INCORPORATED FROM PRIOR
PROCEEDINGS

Edwin S. Desser, Written Testimony Submitted in the Direct Case of
the Joint Sports Claimants in the 1996 Satellite Rate Adjustment
Proceeding, Docket No. 96-3 CARP-SRA «....om oo 1

Kagan Media Appraisals, Inc., An Analysis of the 1997-1999 Free

Market License Fees for Broadcast Stations Retransmitted by Satellite

Carriers, Written Testimony Submitted in the Direct Case of the Joint

Sports Claimants in the 1996 Satellite Rate Adjustment Proceeding,

Docket No. 96-3 CARP-SRA .....c.ooumuerereeieceeeeeeeeeereseseeeesesesesessesseseresssss s 2

Dr. Linda McLaughlin, An Estimate of the Minimum Compulsory Fee
Jor Satellite-Retransmitted Broadcast Stations, Written Testimony

Submitted in the Direct Case of the Public Television Claimants in the

1996 Rate Adjustment for the Satellite Carrier Compulsory License, .

Docket No. 96-3 CARP-SRA .........ouoiteeeeeeeeeeeeeeee oo 3



Paul I. Bortz, Written Testimony Submitted in the Direct Case of the
Joint Sports Claimants in the 1990, 1991 and 1992 Cable Royalty

Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92......ovoooooo

Boriz & Company, Inc., History and Analysis of the CRT Cable
Operator Surveys: 1978-1993, Written Testimony Submitted in the
Direct Case of the Joint Sports Claimants in the 1990, 1991 and 1992
Cable Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD

90 92 .....................................................................................................................

Dr. David W. Clark, Written Testimony Submitted in the Direct Case
of the Devotional Claimants in the 1990, 1991 and 1992 Cable Royalty

Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92......ooooooooo

Dr. Robert W. Crandall, Written Testimony Submitted in the Rebuttal
Case of the Joint Sports Claimants in the 1990, 1991 and 1992 Cable

Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92 .................

Dr. Richard V. Ducey, Written Testimony Submitted in the Direct
Case of the National Association of Broadcasters in the 1990, 1991
and 1992 Cable Royalty Distribution Proceeding, Docket No. 94-3

CARP-CD 90-92.......oiiiiceretetnetnesse st eessseesesessesse s e s

Dr. William B. Fairley, Written Testimony Submitted in the Direct
Case of the Public Television Claimants in the 1990, 1991 and 1992
Cable Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD

90 92 .....................................................................................................................

John W. Fuller, Written Testimony Submitted in the Direct Case of the
Public Television Claimants in the 1990, 1991 and 1992 Cable

Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92............

Kagan Media Appraisals, Inc., Comparison of Viewing Hours and
Market Value Data for Cable Network Programming: 1990-1992,
Written Testimony Submitted in the Direct Case of the Joint Sports
Claimants in the 1990, 1991 and 1992 Cable Royalty Distribution

Proceeding, Docket No. 94-3 CARP-CD 90-92........ooveeemmeeeeeeeeeeeereeereereenan

Dr. Peter H. Lemieux, Analysis of the Cable Copyright Royalty Funds:
1989-1992, Written Testimony Submitted in the Direct Case of the
Joint Sports Claimants in the 1990, 1991 and 1992 Cable Royalty

Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92...noeooeenenn,

Paul Lindstrom, Written Testimony Submitted in the Direct Case of
the Program Suppliers in the 1990, 1991 and 1992 Cable Royalty

Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92....eeveeoeeenn,



'. VOLUME 3

Dr. Peter V. Miller, Written Testimony Submitted in the Rebuttal Case
of the Joint Sports Claimants in the 1990, 1991 and 1992 Cable
Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92 ... 14

Dr. Joel N. Axelrod, Written Testimony Submitted in the Rebuttal
Case of the Joint Sports Claimants in the 1990, 1991 and 1992 Cable
Royaity Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92 ................. 15

James P. Mooney, Written Testimony Submitted in the Direct Case of
the Joint Sports Claimants in the 1990, 1991 and 1992 Cable Royalty
Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92......ooooooooeoeo 16

Paul J. Much, Written Testimony Submitted in the Direct Case of the

National Association of Broadcasters in the 1990, 1991 and 1992

Cable Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD

D092 ...ttt st e e s e e 17

Dr. Michael A. Salinger, Written Testimony Submitted in the Direct
Case of the Devotional Claimants in the 1990, 1991 and 1992 Cable

Royalty Distribution Proceeding, Docket No. 94-3 CARP-CD 90-92 ................. 18
(. Edwin S. Desser, Written Testimony Submitted in the Direct Case of

the Copyright Owners in the 1991 Satellite Carrier Royalty Rate

Adjustment, Docket No. CRT 91-3-CRA .....u oo 19

Dr. Stephen D. Silberman, Written Testimony Submitted in the Direct
Case of the Copyright Owners in the 1991 Satellite Carrier Royalty
Rate Adjustment, Docket No. CRT 91-3-CRA ..o, 20

Dr. Samuel H. Book, Written Testimony Submitted in the Direct Case
of the Joint Sports Claimants in the 1989 Cable Royalty Distribution
Proceeding, Docket No. CRT 91-2-89CD ........euouemeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeoon 21

Dr. Robert W. Crandall, Written Testimony Submitted in the Direct
Case of the Joint Sports Claimants in the 1989 Cable Royalty
Distribution Proceeding, Docket No. CRT 91-2-89CD e.meeoeeeeeeeeeeeoeoeeoeeon 22

Dr. Leonard N. Reid, Use of the Constant Sum Measure and Nielsen
Audience Data in Cable Royalty Distribution Proceedings, Written
Testimony Submitted in the Direct Case of the Joint Sports Claimants
in the 1989 Cable Royalty Distribution Proceeding, Docket No. CRT

O1-2-BICD .ttt ettt ettt e e e s e s e e e e et 23
Robert J. Wussler, Written Testimony Submitted in the Direct Case of

. the Joint Sports Claimants in the 1989 Cable Royalty Distribution
Proceeding, Docket NO. CRT 91-2-89CD ......eououemeeeeeeeeereeeeeeseeeeeeeeee e, 24



VI

DECISIONS OF THE COPYRIGHT ROYALTY TRIBUNAL,
LIBRARIAN OF CONGRESS, COPYRIGHT ARBITRATION ROYALTY
PANELS, AND THE UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

National Ass’n of Broadcasters v. Librarian of Congress, 146 F.3d 907
(DoC.CE 1998) ..t eeee e e e s ee e e 25

Final Rule and Order of the Librarian of Congress in Rate Adjustment
for the Satellite Carrier Compulsory License, Docket No. 96-3 CARP
SRA, 62 Fed. Reg. 55742 (Oct. 28, 1997) .uvuurveeeeeeeeeeeeesesressessessessses oo 26

Report of the Copyright Arbitration Royalty Panel in the Rate
Adjustment for the Satellite Carrier Compulsory License, Docket No.
96-3 CARP-SRA (AUE. 28, 1997) cooerveeeeeerceeeeemeeeseesesesesres oo 27

Final Order of the Librarian of Congress in Distribution of 1990, 1991
and 1992 Cable Royalties, Docket No. 94-3 CARP CD-90-92, 61 Fed.
Reg. 55653 (OCt. 28, 1996)........vueeieeeeeeeeeeeseeereeeeeeeeseese e 28

Majority Report and Dissent of the Copyright Arbitration Royalty
Panel in the 1990, 1991 and 1992 Cable Royalty Distribution
Proceeding, Docket No. 94-3 CARP-CD 90-92 (May 31, 1996) c.ceeiecirnn. 29

Final Rule of the Copyright Royalty Tribunal in the 1991 Satellite
Carrier Rate Adjustment Proceeding, 57 Fed. Reg. 19052 (May 1, 1992)........... 30



184 T

8

lavision & New Metia Yent

Testimony Of
EDWIN S. DESSER, PRESIDENT
NBA TELEVISION & N[EW MEDIA VENTURES
Before The
COPYRIGHT ARBITRATION ROYALTY PANEL
1997-99 SATELLITE RATE PROCEEDING

WASHINGTON, D.C.
DECEMBER 1996

REVISED
February 24, 1997

Biympic Tower - 546 Fifth Avanus - New York NY 10022 - (212) 407-2600 + Fax; (212y421-3361 - Internet; NBA.com

nnnnnnnnnnn

r

s



TABLE OF CONTENTS

QUALIFICATIONS ....cuvrmenerissamsssssessinsmssssesssssssnsss st ss s s s s
SUMMARY ...ooeeeeeevesessesseseesesssrssesssssssinsmssssssssssasasamas st sa st s
DISCUSSION . ...oeveeeeasssesresssssessssasesssssmsssast st s s 200
R Overview of the Satellite Carmiers ... cirrmemsrssssessamensmessesseesss
A. Ownership and Business OPErations ....oesesemsssmsesssmsnsssassessess

1. United Video Satellite Group, INC...ccoeoceueivrnmssrsnennnness

2 Southern Satellite Systems, INC...ccoveciiiiniisesnnieseraces

3 Newhouse Broadcasting Corp. ...ccucerrrsummnsenesnesnnsnees:

4 NEHHNK, USA ..eereenccsienssseesssassasssasisssssasasasasssasasasnees

5 PrimeTime 24, Joint VENtUre .......ccocieiiiriemseninesanenniees

6. Primestar Partners L.P. ... imiiinninnssiensennens

7 DITECTV «eeeeeeeeecereesreensesessssssseesssssannnesnssassansssssessannsnsens

8 Echostar Satellite COrp. ...cooeirrisinimnsersnsninisssiseesaniens:

9 Tee-Comm EIECIrONICS ...occceeiriiienianeersssanaasens [

10. Consumer Satellite Systems, INC.....ccovmimsracnssmsesnarserere:

11, ASKYB corereeeremissmsersisrsissisn s

B. . Signal Carmiage ....ccremsrssmusssasessssssmnsssssessensssnsssasessross s

C. ROYAIY PAYMENES...ecuerssrirermsessesssimssssssesmssssnsssnsesasssssssssssess

i. The Value Of Live Sporis Programming........oceessesesssasesmassecmsesasssrasess

A. Major Sports Programming On
Superstations and NetWOrk StationS.....cceeeeeesrrsissnmssannsessanasnees

B. The Cost Of Sports Programming
Acquired In The MArKEIPIACE...cerurerrererasrsmsnsssssasamnsssesasasesseses

C. The Role Of Blackouts In Marketplace
Negotiations For Sporis Programiming .......ocessessscsssssesasasessees

9
9

11

13



LIST OF TABLES

Table 1: Satellite Carriers

Table 2: Financial Performance of United Video Divisions in 1995
Table 3: Signals Retransmitted By Satellite Carriers -- December 1996

Table 4: Households Receiving Signals From Satellite Carriers --
1991(2) vs. 1996(2)

Table 5: Section 119 Royalty Rates Adopted In The 1992 Rate
Adjustment

Table 6: Satellite Carrier Section 119 Royalties -- 1996(2)
Table 7: Superstar Royalty Payments vs. Retail Price
Table 8: PrimeTime 24 Royalty Payments vs. Retail Price

Table 9: Major Sports Programming On Superstations Retransmitted By
Satellite Carriers -- 1996

Table 10:  Major Sports Programming on Network Stations Retransmitied
By Satellite Carriers -- 1996



| am Edwin S. Desser, President of NBA Television & New Media
Ventures, an entity affiliated with the National Basketball Association ("NBA"). |
am presenting this testimony on behalf of the Joint Sports Claimants in the
1997-99 Satellite Rate Proceeding.

| understand that the purpose of this proceeding is to set the royalty
rates that "satellite carriers" will pay in order to retransmit copyrighted
programming carried by television broadcast stations, direct-to-home ("DTH")
via satellite, during the years 1997-99. | further understand that Congress has
directed the Panel to establish rates which "most clearly represent the fair
market value" of those retransmissions.

My testimony (1) provides a brief overview of the satellite carriers,
including industry changes since the existing royalty rates were established
approximately five years ago and (2) discusses the market value of live sports
programming, which represents a significant portion of the value of these
stations that satellite carriers are retransmitting. As discussed below, each and
every one of these broadcast stations televises one or more packages of major

sports programming.

QUALIFICATIONS

| have spent 24 years in the sporis and entertainment business and
have had responsibility for a wide range of television programming, production
and marketing activities. My professional experience is discussed in my
attached biography.

in 1991, | became the head of a new NBA entity -- NBA Television
Ventures. That entity was responsible for the development of the league’s use
of what were then emerging technologies, including Direct Broadcast Satellite

("DBS"). In 1994 | negotiated with DTH satellite delivery services that sought



the rights to transmit NBA programming packages via satellite. Most recently,
NBA Television Ventures has expanded into various non-television business
opportunities such as the Internet and CD-ROM and has been renamed NBA
Television & New Media Ventures. | remain actively involved in negotiations
and other business activities involving the cable television and satellite carrier
industries, including compulsory licensing issues under Sections 111 and 119
of the Copyright Act.

As a result of my professional experience, | am familiar with the
satellite carrier business and with the value of NBA and other sports
programming. | testified in the 1992 satellite rate adjustment proceeding on

behalf of the Joint Sporis Claimants.

SUMMARY

Since the 1992 rafe adjustment proceeding, there have been several
significant developments in the satellite carrier business. These developments
confirm Congress' judgment that satellite carriers should be required to pay
marketplace rates in order to retransmit copyrighted programs carried by
broadcast signals. They also demonstrate that the royalty rates adopted in the
1992 proceeding are well below the rates that would prevail in a free market.

First, the satellite carrier business has become dominated by large
and successful communications conglomerates which do not require any
subsidy from copyright owners. The corporate enterprises that now take
advantage of the Section 119 compulsory license are able to -- and do --
negotiate in the marketplace, and pay marketplace rates, for the vast majority
of the programming that they sell to paying subscribers. There is no legitimate
reason for exempting these corporations from paying marketplace rates when it

comes to the programming of the broadcast stations that they retransmit.



Second, the satellite carrier business has experienced significant
growth since the 1992 rate adjustment proceeding. The development of DBS in
particular has afforded satellite carriers a means for substantially expanding
their business operations. When the 1992 proceeding was conducted, satellite
carriers had less than two million subscribers -- a few hundred thousand of
which were DBS households. Current projections are that satellite carriers will
have approximately 15 million subscribers by the year 2000, the vast majority of
which will be DBS households (paying upwards of $300 per year in subscription
fees). Given the substantial size and scope of the DTH industry, there is no
longer any need to subsidize its development by allowing satellite carriers to
pay below-market rates for the broadcast programming they retransmit.

Third, the 1992 rates require satellite carriers to pay a royalty to
program owners that amounts 0 only a small fraction of the fee that satellite
carriers (and their agents) charge consumers for such broadcast station
programming. For example, consumers may purchase a package of
programming from 12 broadcast stations from one satellite carrier for a monthly
fee of $12.50. Of that amount, the carrier is currently required to pay only
$1.42 (or 11.4 percent) in Section 119 royalties to the owners of the
programming. Another carrier sells a package of three network stations for
$4.16 per month. Of that amount, the carrier currently pays only 18 cents (or
4.3 percent) in Section 119 royalties.

Fourth, in free marketplace negotiations, copyright owners receive
substantially more for their programming than they do under the 1992 Section
119 royalty rates. For example, the NBA has licensed a package of up to 1,000
regular season telecasts for DTH satellite distribution under the name "NBA
League Pass." All of these telecasts are originated by local broadcast stations

or regional sports networks and distributed via satellite to DTH subscribers in



distant geographic markets. Satellite carriers generally charge each subscriber
$149 for the League Pass package and they pay the majority of that amount as
a licensing fee to the NBA.

Finally, in marketplace negotiations, the NBA and other sporis
leagues require satellite carriers and cable networks not to distribute certain of
the licensed telecasts in particular geographic areas. These "blackouts” are
necessary to protect the exclusivity that has been afforded by the league or
individual league members to local media outlets, which often pay even higher
per household rights fees than national networks. They also may be necessary
to promote attendance at the events themselves.

When satellite carriers retransmit broadcast signals pursuant to
Section 119, however, they do not black out any of the live sporis programming
on the broadcast signals being retransmitied. As a result, they do not abide by
the important blackout policies to which cable distributors and they themselves
have agreed in recent marketplace negotiations. The failure to afford sports
blackout protection is a factor that, in the marketplace, would significantly
increase the license fees paid by satellite carriers when retransmitting
broadcast signals and underscores the inequity of the existing Section 119

royalty rates.

DISCUSSION
I. Overview of the Satellite Carriers
Section 119 of the Copyright Act affords satellite carriers a
""compulsory license" to retransmit the signals of television broadcast stations.
in fayman's terms, this means that satellite carriers may sell the programming
that copyright owners create -- without obtaining our consent and, therefore,

without negotiating over the terms and conditions of a license. To be eligible



for the compulsory license, satellite carriers must pay a royalty fee, which is
collected by the Copyright Office and then distributed to program owners.

In this portion of my testimony, | describe (a) the satellite carriers,
including their corporate ownership and the broadcast stations they are
retransmitting pursuant to the Section 119 compulsory license; (b) the growth in
the number of subscribers receiving those stations from satellite carriers since
the 1992 rate adjustment; and (c) the royalties that are currently being paid by
satellite carriers to retransmit broadcast stations pursuant to the Section 119
compulsory license (as compared to the prices that satellite darriers are

charging consumers to receive those stations).

A. Ownership and Business Operations
At the time of the 1992 rate adjustment, there were six satellite

carriers. All six of these carriers continue to retransmit broadcast signals today
pursuant to the Section 119 compulsory license. They have been joined by five
additional carriers -- four of which are currently taking advantage of Section 119
and one of which has announced its intent to do so. Table 1 below identifies
the eleven satellite carriers, their ownership and the years in which they began

retransmitting broadcast signals via satellite.



Table 1
o SEANE o I o 17 SEETTTY PN\ T T TN, :
SATELLITE CARR[EIS ,;
o ‘Cz;rzel:‘ T Ownership | Commencement of
| Satellite Operations .
 United Video/Superstar l Tele-Communications, Inc. 1978
é (“TCI”) %
i i
- Southern Satellite TCL 1976 :
; Advance/Newhouse Newhouse Broadcasting Co. 1979 :
% (Formerly EMI) (“Newhouse”) |
l Netlink TCI 1987
! PrimeTime 24 Millicom Corp. 1986
i
! Primestar TCI, Time Warner 1986
Entertainment, Co., Comcast
Corp., Cox Enterprises, Inc.,
g Newhouse, Continental
Cablevision, Inc., GE American
Communications, Inc.
DirecTV Hughes Electronics Corp. 1994
(General Motors), AT&T Corp.
EchoStar/DISH Network EchoStar Communications 1996
AlphaStar Tee-Comm Electronics, Inc. 1996
CSS Consumer Satellite Systems, Inc. 1997
American Sky Broadcasting The News Corporation Ltd. 1997
(“ASkyB”™) (Fox), MCI Telecommunications (Scheduled)
Corp.
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1. United Video Satellite Group, Inc. (“United Video") d/b/a
Superstar Satellite Group ("Superstar”). Since 1978 United Video has been

retransmitting television signals via "C-band" or low power satellite to cable

systems nationwide. United Video's UVTV Division currently distributes three

"superstations" to cable systems serving, in the aggregate, 40 million households:
WGN (Chicago, IL)

WPIX (New York, NY)
KTLA (Los Angeles, CA)

Cable systems receive these superstations from United Video using C-band
dishes, which are approximately 7-10 feet in diameter.

In 1986 United Video expanded its customer base to include private
residences equipped with C-band satellite dishes (Home Satellite Dish ("HSD")
owners). Through its Superstar Division, United Video distributes 1o HSD owners,
pursuant to the Section 119 compulsory license, the same three superstations
that it provides cable systems; it also distributes to HSD owners non-broadcast
"cable network" programming services (such as ESPN, TNT, CNN, the Family
Channel) for which it pays full market value to the copyright owners. Superstar
contracts with various distributors who market program packages to HSD owners.
It also deals directly with the dish owners. JSC Exhibit No. 9 contains
promotional material which describes the various C-band program packages
offered by Superstar directly to HSD owners.

During the past year, Superstar has expanded its business further by
providing the same three superstations (WGN, WPIX and KTLA) to the DBS
market.

Since the 1992 rate adjustment, United Video has become a publicly-

traded company. According to its most recent SEC 10K filing (JSC Exhibit No.



10 at 24), United Video's 1995 revenues were $262.9 million -~ up from $53.4

million in 1991 (the year before the 1992 rate adjustment). lts operating income

rose from $7.6 million in 1991 1o $38.4 million in 1995. The breakdown in

revenues and operating income among United Video's divisions is shown in

Table 2.

Table 2

Financial Performance of
United Video Divisivns In 1995

7 Division (In Millions)
) Revenues
] UVTV | $ 266

Superstar $ 166.3

Other $ _70.0 $ 52

| TOTAL $ 2629 $ 384

Source: United Video 1995 10K (JSC Exhibit No.10) at 26.

In 1996 United Video became a majority-controlled subsidiary of
Tele-Communications, Inc. ("TCI"). TCl is the nation's largest operator of cable
systems, with approximately $7 billion in annual revenues. JSC Exhibit No. 11 at
79. TCI has combined the retail operations of Superstar with those of Netlink,
another satellite carrier wholly-owned by TCI (see page 10 below). According to
United Video, consolidation allows both satellite carriers to "reduce [their] per

subscriber operating costs." JSC Exhibit No. 10 at 12.



2. Southern Satellite Systems, Inc. (“Southern”). Since 1976
Southern has been retransmitting the signal of superstation WTBS (Atlanta, GA)
to cable systems. Southern's cable system customers currently serve more than
60 million households nationwide. In the mid-1980's Southern expanded into the
C-band home satellite dish market, by providing WTBS to various C-band
program packagers. Southern subsequently expanded into the DBS market, by
providing WTBS to DBS operators Primestar, DirecTV, AlphaStar and EchoStar
(discussed below).

At the current time, Southern is a wholly-owned subsidiary of TCI.
However, Time Warner, the nation's second largest cable operator, has an option
to acquire Southern. As a result of a recent merger with Turner Broadcasting
System, Inc., Time Warner now owns superstation WTBS, the sole station
retransmitted by Southern. Time Warner is the nation’s second largest cable
operator; its annual revenues from cable and all other operations amount to

approximately $17 billion.

3. Newhouse Broadcasting Corp. (d/b/a Advance Entertainment
Corp. (formerly EMI Communications Corp.) ("Newhouse")). Since 1979
Newhouse, like United Video and Southern, has retransmitted certain
superstations to cable systems via satellite. Like United Video and Southern,
Newhouse has used the Section 119 compulsory license to expand its
retransmission business into the C-band market. Newhouse currently provides
one superstation, WSBK (Boston, MA), to the cable industry and C-band program
packagers. Until December 31, 1996, Newhouse also retransmitted WWOR
(Secaucus, N.J./New York, N.Y.).



10

At least one DBS service (EchoStar) is retransmitting WSBK, thereby allowing
Newhouse to expand into the DBS market.

Newhouse is also a cable television owner with newspaper, magazine
and publishing interests. It has entered into a joint venture with Time Warner,
which gives Time Warner a controlling interest and operational control over the

Newhouse cable system operations.

4. Netlink, USA ("Netlink"). As noted above, Netlink is a
wholly-owned subsidiary of the nation's largest cable operator, TCI. Netlink
commenced operation in 1987. It retransmits, and pays Section 119 royalties on,

one superstation and five network stations:

KWGN  (Denver, CO)
KUSA (NBC, Denver, CO)
KCNC (CBS, Denver, CO)
KMGH  (ABC, Denver, CO)
KRMA (PBS, Denver, CO)
KDVR (Fox, Denver, CO)

Stations KWGN, KUSA, KCNC, KMGH and KRMA are marketed under the name
“the Denver 5°.

Netlink operates as a packager of programming services for the HSD
market. lts packages include the above stations, as well as other superstations
and non-broadcast cable network programming. See JSC Exhibit No. 7. Netlink
also sells the Denver 5 signals to cable systems. According to TCl's 1995 Form
10K (JSC Exhibit No. 11 at 95, 114), Netlink's 1995 revenues were approximately
$160 million.
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5. PrimeTime 24, Joint Venture ("PrimeTime 24"). The majority .

interest in PrimeTime 24 is held by Millicom International Cellular S.A., a
developer and operator of cellular telephone systems worldwide with annual
revenues in excess of $130 million. PrimeTime 24 retransmits, and pays Section
119 royalties on, the following network stations:

WRAL  (CBS, Raleigh, NC)

WNBC  (NBC, New York, NY)

WJLA (ABC, Washington, D.C.)

KPIX (CBS, San Francisco, CA)

KNBC (NBC, Los Angeles, CA)
KOMO  (ABC, Seattle, WA)

Stations WRAL, WNBC and WJLA are marketed under the name "PT East,"
while KPIX, KNBC and KOMO are marketed under the name "PT West."

PrimeTime 24 began providing network stations to the C-band market in
1986. In 1994 it expanded into the DBS market by providing PT East and PT
West to DirecTV (discussed below). PrimeTime 24 also provides these network
stations to DBS operators Echostar and AlphaStar.

PrimeTime 24 operates as a packager of programming for the C-band
market. Its program packages include PT East and PT West, various
superstations and non-broadcast cable networks. JSC Exhibit No. 6 contains
promotional material which describes the various HSD program packages offered

by PrimeTime 24.

6. Primestar Pariners L.P. ("Primestar’). Primestar operates a
DBS service that distributes approximately 70 channels of broadcast and cable
network programming over a medium power Ku-band satellite. To receive
Primestar, a household must have a satellite dish that is approximately 36-40

inches in diameter. Primestar retransmits, and pays Section 119 royalties on,
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one superstation and six network stations (and pays full market rates for all

other channels):

WTBS  (Atlanta, GA)

WHDH (NBC, Boston, MA)

WSB (ABC, Atlanta, GA)

WUSA (CBS, Washington, D.C.)

KTVU (Fox, San Francisco, CA)

WHYY  (PBS, Philadelphia, PA)

KMGH (ABC, Denver, CO)
JSC Exhibit No. 3 contains various promotional materials for Primestar.

Primestar is a joint venture of the subsidiaries of GE American

Communications, Inc. (which owns the satellite over which Primestar transmits),
and six of the nation’s largest cable television companies -- TCI, Time Warner,
Continental Cablevision Inc., Cox Enterprises, Inc., Comcast Corp. and
Newhouse. Collectively, these six cable companies account for approximately
60 percent of all U.S. cable subscribers. Primestar is the original DBS service,
having commenced operation in 1991. According to TCl's 1995 Form 10K

(JSC Exhibit No. 11 at 91), Primestar's 1995 revenues exceeded $200 million.

7. DirecTV. DirecTV operates a DBS service over three high-
power Ku-band satellites. To receive DirecTV, a household must have a "DSS"
(Digital Satellite System) dish that is approximately 18 inches in diameter.
DirecTV provides 175 channels of broadcast and cable network programming,
including superstation WTBS for which it pays Section 119 royalties. DirecTV
launched its service in 1994. JSC Exhibit No. 2 contains promotional material
from DirecTV.

DirecTV is owned by Hughes Electronics Corp., a subsidiary of
General Motors Corp., with annual revenues in excess of $14 billion. AT&T

Corp., which markets and distributes DirecTV, recently purchased a 2.5%
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interest in DirecTV for $137.5 million. AT&T has an option to increase its share
of DirecTV up to 30 percent.

8. Echostar Satellite Corp. ("EchoStar"). EchoStar is owned
by Echostar Communications Corp. Founded in 1980, Echostar
Communications Corp. markets C-band hardware and programming services.
In March 1996 Echostar commenced its DBS service ("DISH Network") over a
high power Ku-band satellite, which requires an 18-inch dish for reception.
EchoStar currently provides more than 80 channels of broadcast and cable
network programming over a single DBS satellite; it intends to offer an
additional 90 channels of video channels and audio programming over a
second satellite.

EchoStar retransmits, and pays Section 119 royalties on, the following

superstations:
WTBS (Atlanta, GA)
WGN (Chicago, IL)
WPIX (New York, NY)

KTLA (Los Angeles, CA)
WSBK (Boston, MA)

EchoStar's current promotional materials indicate that EchoStar also offers the
PrimeTime 24 network station packages (discussed above). See JSC Exhibit

No. 4.

9. Tee-Comm Electronics Inc. ("Tee-Comm") d/b/a AlphaStar
("AlphaStar"). AlphaStar offers 100 channels of broadcast and cable network
programming, including WTBS and various network stations. See JSC Exhibit

No. 5. It commenced service in July 1996 and plans to offer up to 200
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channels in 1997. AlphaStar's parent company, Tee-Comm, is a Canadian
DBS company. Founded in 1983, Tee-Comm is one of North America’s largest
manufacturers of home satellite systems, with annual revenues of

_approximately $50 million.

10. Consumer Satellite Sysiems, Inc. (“CSS™). CSS, founded

in 1981, is a privately-held corporation. Originally organized as a distributor or
satellite dish systems, CSS began uplinking the signal of WWOR-TV for
distribution to the DTH market in 1997. As of 1995, CSS reported annual sales
in excess of $100 million.

11. American Sky Broadcasting ("ASkyB"). ASkyBis a joint

venture of Rupert Murdoch's The News Corporation Ltd. (Fox) and MCI
Telecommunications Corp. ASkyB acquired a DBS license in an FCC auction
for $682.5 million. lt plans to commence a 300-channel DBS service in late
1997 and 1o offer, among other programming, local broadcast stations in certain
markets -- that is, a television broadcast station licensed by the FCC to serve
the market in which it is offered by ASkyB. |

B. Signal Carriage
The broadcast stations retransmitted by satellite carriers are classified

into three types for purposes of Section 119: (1) superstations, which are
independent broadcast stations, i.e., not affiliated with any of the major
broadcast networks; (2) "syndex-proof superstations, which are superstations
whose syndicated programming is not required to be blacked out by cable
operators under the FCC's syndicated exclusivity (syndex) rules; and (3)
network stations, which are broadcast stations affiliated with ABC, CBS, NBC,
Fox or PBS. Currently, the Section 119 royalty rates vary depending upon
whether the station retransmitied is a superstation, syndex proof superstation
or network station. See page 20 below.

Twice each year (July and January), satellite carriers file Section 119
statements of account with the Copyright Office. Those statements identify the
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stations that the carriers retransmitted during the prior six months; the number
of subscribers that received each station during each month; and the royalties
that the carrier owes. The most recent Section 119 statements of account are
those filed in January 1997 for the second half of 1996. (JSC Exhibit Nos. 22-
30.) (The 1996(1) Section 119 statements of account are contained in JSC
Exhibit Nos. 12-19.) Table 3, which is based upon the 1996(2) statements of
account, identifies each of the broadcast signals that satellite carriers were
retransmitting as of December 1996, as well as the number of subscribers
receiving each of these signals at that time.



Table 3
a R ol FePP 30 T R - . T T e
Signals Petranstied by

| United Video/ WGN (Chicago, IL) ‘ | SP l r 1,728,261
. Superstar 1 | WPIX (New York, NY) 1S b 651,841 t
’ "' KTLA (Los Angeles, CA) s || 923,640
| | | |
Southern Satellite WTBS (Atlanta, GA) i i SpP , | 1,869,444 |
o !
Advance/EMI WWOR (Secaucus, NI) ! ) 595,013 !
! WSBK (Boston, MA) s | 595,013 !
i : i ‘
Netlink KWGN (Denver, CO) s ¥ 596,467 |
KUSA (Denver, CO) N (NBC) 541,134 I
KCNC (Denver, CO) N (CBS) 543,916
KMGH (Denver, CO) N (ABC) 555,411 |
KRMA (Denver, CO) N (PBS) 579,708 |
KDVR (Denver, CO) N (Fox) 571,613 |
{ PrimeTime 24 WILA (Washington, DC) N (ABC) 1,917,036
KOMO (Seattle, WA) N (ABC) : 1,160,104 ‘
O WRAL (Raleigh, NC) N (CBS) I 1,902,397 !
KPIX (San Francisco, CA) N (CBS) 1,157,163
WNBC (New York, NY) N (NBC) 1,905,023
KNBC (Los Angeles, CA) N (NBC) 1,158,696
Primestar WTBS (Atlanta, GA) SP 1,556,651
WHDH (Boston, MA) N (NBC) 792,275
WSB (Atlanta, GA) N (ABC) 789,772
KMGH (Denver, CO) N (ABC) 789,772
WUSA (Washingion, DC) N (CBS) 792,201
KTVU (San Francisco, CA) N (Fox) 859,982
WHYY (Philadelphia, PA) N (PBS) 787,307
DirecTV WTBS (Atlanta, GA) SP 1,851,054
EchoStar WTBS (Atlanta, GA) SP 310,715
WGN (Chicago, IL) SP 309,465
WPIX (New York, NY) S 308,982
KTLA (Los Angeles, CA) S 308,985
WSBK (Boston, MA) S 283,818
AlphaStar WTBS (Atlanta, GA) SP 21,699
WGN (Chicago, IL) SP 21,781

#*

Identifies the signals retransmitted during the final month of the 1996(2) accounting period, i.e., December 1996.
% g = Superstation; SP = Syndex-Proof superstation; N = Network Station.
*%% Reflects the number of subscribers during the final month of the 1996(2) accounting period, i.e., December 1996.
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Since the 1992 rate adjustment, the number of households receiving
each of the signal types from satellite carriers has increased significantly. This

is reflected in Table 4.

s e SUS—— © oy e ey A o T g
e o T St e son 3

1996(2) | %Change

$
| WTBS | sp 609,819 ‘ 5,609,563 +  820%
| WON SP 589.505 2,059,507 - 249%
L wwoRr SP 220,639 595,013 +  170%

| i
| KTLA S 189,640 g 1,232,625 +  550%
WPIX s 045,532 | 960,823 + 291%
WSBK s 220,639 878,831 +  298%
| KkwoN S 229,025 506,467 +  160%
NBC N 439,804 4.397,128 +  900%
CBS N 438,685 4.395.677 + 902%
ABC N 436,530 5,212,095 + 1094%
PBS N 242,238 1,367,015 + A6A%
Fox N 13.213 1.431.595 + 10735%
TOTAL 3,875,269 28,736,339 L 642%

*Source: Statements of Account. Note that some households may be counted more than once
because of the manner in which information is entered into the statements of account.
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The above data are shown graphically in Figure 1 below.

Figure 1
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As Table 4 and Figure 1 indicate, the number of households
receiving each of the superstations increased by anywhere from 160 percent to
820 percent in the approximately five years since the 1992 rate adjustment.
Only one of the superstations that satellite carriers retransmitted in 1991(1) was
not retransmitted in 1996(2), i.e., KTVT (Dallas, TX), which was dropped by
Superstar in 1995 when it became a Fox affiliate. See JSC Exhibit No. 10 at
30.

Between 1991(2) and 1996(2), the satellite carriers dropped several
different network stations. However, in each case, the station was replaced
with a station affiliated with the same network. The number of households
receiving network stations increased anywhere from 464 percent to 1094
percent after the 1992 rate adjustment. The Fox Network, received by only
13,213 households in 1991(2), increased the number of households reached by

more than a hundredfold.

C. Rovalty Pavments

In the Satellite Home Viewer Act of 1988, Congress set the Section
119 royalty rate for all superstations at 12 cents per subscriber per month, and
the rate for network stations at 3 cents per subscriber per month. In the 1992
rate adjustment proceeding, a panel of arbitrators adopted the following rates

(per subscriber per month).



Superstations

’l ‘ 17.5 cents
i
l Syndex-Proof Superstations % ! 14.0 cents
| |
‘ Network Stations ¥ 6.0 cents

As a result of the 1992 rate increase and the increase in the satellite
carriers' subscribers, the total Section 119 royalty payments increased from
‘ $1.9 million in 1991(2) to $15.4 million in 1996(2). That $15.4 million was

allocated among nine satellite carriers as shown in Table 6.



a

United Video/Superstar
PrimeTime 24
Primestar

Southern Satellite
Netlink

Newhouse

DirectTV

EchoStar

AlphaStar

$

$ 16,667

3,209,022

3,045,266
2,561,271
1,601,138
1,621,167
1,175,389
1,363,503

806,621

$ 15,400,054

20.8%

19.8%

16.6%

10.4%

10.5%

7.6%

8.9%

5.2%

0.1%

100.0%
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i The data in Table 6 are shown graphically in Figure 2 below.

Figure 2

: Echostar
DirecTV e AlphaStar
Newhouse 8.9% o 0.1%

United Video
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Netlink
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16.6%
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As Table 6 and Figure 2 reflect, United Video's Superstar paid the

| largest portion of 1996(2) Section 119 royalties -- approximately one-fifth of the
total royalties. The four TCl satellite carriers alone (Superstar, Netlink,
Southern Satellite and Primestar) accounted for over one-half (58.3%) of the
1996(2) royalties.

As noted above, United Video's Superstar sells programming directly

to C-band HSD households. Superstar offers packages which include both
broadcast stations and non-broadcast cable networks. See JSC Exhibit No. 9.
Superstar also sells broadcast stations and network stations individually on an
"3 la carte” basis. Table 7 below compares the Section 119 royalties that
Superstar currently pays for broadcast stations with the prices that it charges

consumers for those stations.



Table 7

" Denver 5 }l $0.415 || $408-8550 |

| ; |l ;

| Fox KDVR Denver 1‘ $0.060 || $1.00 - $2.00 ‘

| | {

: [ [

| SuperCity Pak | $0.490 | $3.13-$425
(WGN, KTLA, & WPIX) | | |

' Superstar Six Pak $0.945 | $6.00 - $6.75

| (WGN, KTLA, WPIX, | |

- WTBS, WSBK & WWOR) * i

. WSBK & WWOR $0.315 !i $1.25 - $2.50

| l

- WTBS $0.140 | $1.58-8225 |

; Average per Signal $0.131 ‘

=

i $0.81 - $1.10

$1.00 - $2.00

|
% $1.04 - $1.42

|
i $1.00 - $1.13
|

|
{

| $0.63 - $1.25

1,58 - $2.25
| $0.95 - $1.29

» Source: Superstar "A La Carte" price list (JSC Exhibit No. 9).

e This column reflects the amount of Section 119 royalties that Superstar must currently pay (per subscriber per
month) to retransmit all of the broadcast signals in each package.

#%%  This column reflects the amount that Superstar charges (per subscriber per month) to receive all of the signals in
each package. The range is established by the "non-combo” one month price (highest price) and the "combo" one

year price (lowest price). Source: Superstar's "A La Carte" price list (JSC Exhibit No. 9).
###%  Average price is calculated by dividing total retail price by number of signals in the package.

As Table 7 illustrates, Superstar charges consumers an “a la carte"

retail price that amounts to between 95 cents and $1.29 per broadcast

station. Of this amount, Superstar pays, on average, 13 cents in Section 119

royalties. In other words, the existing royalty rates result in copyright owners



receiving only about 10 percent to 14 percent of the amount that Superstar

charges the consumer ($0.131 divided by $0.95 equals 13.8 percent; $0.131
divided by $1.29 equals 10.2 percent). The disparity is even greater for
particular signals. For example, Superstar charges consumers between
$1.58 and $2.25 per month for WTBS; of that amount, copyright owners now
receive only 14 cents, or between 6 and 9 percent of Superstar's a la carte

retail charge. These disparities are reflected in Figure 3.

Figure 3

Denver 5
Fox KDVR |
Denver |
SuperCity
Pak
Six Pak

Superstar

Retail Price Range @ Royalty Payment




Superstar permits subscribers to create their own package of 12

channels. See JSC Exhibit No. 9. A consumer could opt for a 12-channel
package that contained all seven of the superstations and the five Denver
network stations currently retransmitted under Section 119. The cost to the

consumer would be $12.50 per month ($105 per year). Superstar's royalty

payment, on the other hand, would be only $1.42 per month ($17.04 per year),

or $11.08 per month ($87.96 per year) less than the retail charge.

PrimeTime 24 has a comparable mark-up on the network stations

that it sells to C-band households.

Table 8

PT East
PT West $0.18 $4.16
PT East & PT West $0.36 $4.99

*  Source: JSC Exhibit No. 6.

#%  This column reflects amount of Section 119 royalties that PrimeTime 24 must currently pay (per subscriber per
month) to retransmit all of the signals in each package.

##%  This column reflects the amount that PrimeTime 24 charges (per subscriber per month) to receive all of the signals
in each package. See JSC Exhibit No. 6.



As Table 8 illustrates, PrimeTime 24 sells its PT East and PT West

packages (three network stations per package) for $4.16 per subscriber per

month ($49.95 per year). Of that amount, PrimeTime 24 pays only 18 cents per

month (or 4.3 percent) in Section 119 copyright royalty fees. PrimeTime 24's

charge to consumers for the PT East and PT West packages combined (six

network stations) is $4.99 per subscriber per month ($59.90 per year). Of that

amount, PrimeTime 24 pays only 36 cents per month (7.2 percent) in Section

119 copyright royalties.

These disparities are reflected in Figure 4 below.

Figure 4

PT West

PT East & |
West

@ Royalty @ Retail
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Likewise, DirecTV sells the network stations for 99 cents each (on top
of a mandatory monthly charge that ranges from $14.95 to $44.95 for a
package of programming). See JSC Exhibit No. 2. The current Section 119

royalty payment made by DirecTV for those neiwork stations is 6 cents.

ll. The Value Of Live Sports Programming

In this portion of my testimony, | discuss the value of the live sporis
programming being retransmitted pursuant to the Section 119 compulsory
license. My testimony describes (a) the major sports packages on the
broadcast stations that satellite carriers retransmit; (b) the license fees that
satellite carriers must pay in order fo acquire comparable sports programming
in free marketplace transactions; and (c) the significance of blackout protection

in marketplace negoitiations for such programming.

A. Major Sports Programming On Supersiations
And Network Stations

Satellite carriers are currently retransmitting seven superstations and
fourteen commercial network stations. Each and every one of these stations
broadcasts in 1996 one or more packages of programming licensed by a major
sporis league or team -- the National Basketball Association ("NBA"); Major
League Baseball ("MLB"); National Hockey League ("NHL"); National Football
League ("NFL"); college football ("NCAA(FB)"); and college basketball
("NCAA(BK)"). The specific sports packages for each station are identified in
Table 9 below.



Table 9

WTBS (Altanta, GA)

WGN (Chicago, IL)

WWOR (Secaucus, NJ)

WSBK (Boston, MA)

WPIX (New York, NY)

KTLA (Los Angeles, CA)

KWGN (Denver, CO)

NBA
Braves (MLB)

Cubs (MLB)
White Sox (MLB)
Bulls (NBA)

| DePaul (NCAA (BK))

Mets (MLB)

Celtics (NBA)
Bruins (NHL)

Yankees (MLB)
Jets (NFL) *

Dodgers (MLB)

Rockies (MLB)
Nuggets (NBA)

*Refers to preseason telecasts only.
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Table 10

KUSA (NBC, Denver, CO)

KCNC (CBS, Denver, CO)
KMGH (ABC, Denver, CO)
KDVR (Fox, Denver, CO)
KNBC (NBC, Los Angeles, CA)
KPIX (CBS, San Francisco, CA)

KOMO (ABC, Seattle, WA)

KTVU (Fox, San Francisco, CA)
WNBC (NBC, New York, NY)
WRAL (CBS, Raleigh, NC)
WILA (ABC, Washington, DC)

WHDH (NBC, Boston, MA)

WUSA (CBS, Washington, DC)
WSB (ABC, Atlanta, GA)

MLB

NBA

NFL

Broncos (NFL)*

Notre Dame (NCAA (FB))

| Notre Dame (NCAA (BK))

NCAA (BK, FB)

NFL
NCAA (BK, FB)

MLB
NFL
NHL
Avalanche (NHL)

MLB
NBA
NFL
Notre Dame (NCAA (FB))
Notre Dame (NCAA (BK))

NCAA (BK, FB)
Warriors (NBA)
49ers (NFL)*

NFL
NCAA (BK, FB)

MLB
NFL
NHL
Giants (MLB)

MLB
NFL
NBA
Notre Dame (NCAA (FB))
Notre Dame (NCAA (BK))

ACC (BK, FB)**
NCAA (BK, FB)
Panthers (NFL)*

NFL

Redskins (NFL)*
ACC (FBY**
NCAA (BK,FB)

MLB
NFL
NBA
Notre Dame (NCAA (BK))
Notre Dame (NCAA (FB))

NCAA (BK, FB)

NFL
NCAA (BK, FB)

*Refers to preseason telecasts only.
**Refers to Atlantic Coast Conference (ACC).
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For example, the NBA has licensed the NBC network to broadcast 26
regular season games during the 1996-97 season. It also has licensed NBC to
broadcast up to 28 post-season games, plus the 1997 NBA Finals. Satellite
carriers will provide these telecasts of approximately 60 NBA games to several
million HSD and DBS subscribers by retransmitting stations KUSA, KNBC,
WNBC and WHDH. By law, these retransmissions may go to only those
households that otherwise would not have access to any of the NBA telecasts
on NBC. (Of course, in those cases where satellite carriers retransmit the NBC
stations into other than the "white areas," pursuant to Section 119, such
retransmissions violate not only the law but also infringe upon the exclusive
rights of local NBC affiliates to carry the NBA telecasts).

The NBA also has licensed Turner Broadcasting during the 1996-97
season the rights to televise over superstation WTBS 25 regular season games
and any post-season games not televised by NBC or TNT (approximately ten
per year). More than _§_.5 million HSD and DBS households will receive the
WTBS telecasts of NBA games from satellite carriers pursuant to Section 119.

Individual NBA teams also arrange for the telecast of games in which
they play by stations located in their local markets. In a number of instances,
these locally licensed telecasts are carried by superstations and network
stations and are retransmitted nationwide by satellite carriers. For example, the
Golden State Warriors have licensed CBS affiliate KPIX (San Francisco, CA) to
broadcast 21 regular season games during the 1996-97 season,; these
telecasts will be retransmitted to over one million HSD and DBS households.

_ Likewise, the 25 telecasts of the Denver Nuggets on KWGN (Denver, CO) will
be retransmitted to nearly 600,000 HSD and DBS subscribers.
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In addition, satellite carriers will retransmit more than 600 telecasts of
regular season Major League Baseball games pursuant to the Section 119
compulsory license. These telecasts will be presented over several of the
superstations and network stations that satellite carriers retransmit. Satellite
carriers also will use Section 119 to retransmit Baseball's All-Star Game and all
of Baseball's post-season games (i.e., the Divisional Series, League
Championship Series and World Series) which will be broadcast over network
stations affiliated with NBC and Fox. As with the NBA network telecasts, these
MLB network telecasts may be marketed lawfully by satellite carriers pursuant
to Section 119 to only those households that would not otherwise have access

to them.

B. The Cost Of Sports Programming
Acquired In The Markeiplace

NBA and other major sporis programming is presently carried on two
non-broadcast basic cable networks -- TNT (NBA and NFL) and ESPN (MLB,
NHL, NFL, NCAA(BK) and NCAA(FB)). Satellite carriers do not have a
compulisory license to retransmit TNT or ESPN. Rather, satellite carriers must
pay TNT and ESPN a marketplace-negotiated licensing fee for the right to carry
the programming on those networks.

The license fees that satellite carriers and cable operators pay for
TNT and ESPN programming are substantially greater than the Section 119
royalty fees. Currently, TNT's license fee is approximately 52 cents per
subscriber per month, while ESPN's fee is approximately 68 cents per
subscriber per month. Stated otherwise, a satellite carrier must pay 52 cents
per subscriber per month in order to gain access to the approximately 45
regular season and up to 35 post-season NBA games televised over TNT (as

well as all of the other programming on TNT). In contrast, by paying a Section
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119 royalty of less than one-half that amount (20 cents per subscriber per
month), a satellite carrier may retransmit the 51 NBA regular season and up to
45 post-season games broadcast by an NBC network station and superstation
TBS (as well as all of the other programming on those two stations).

The substantial disparity between the existing Section 119 royalty fees
and marketplace-negotiated licensing fees is highlighted by the fees certain
satellite carriers have paid for sports programs packages negotiated at arms
length with leagues and teams. For example, the NBA has licensed certain
DBS operators (such as DirecTV) the right to retransmit approximately 1,000
NBA regular season game telecasts; each of these telecasts is originated
locally (over a broadcast station or regional sporis network) and placed on
satellite for out-of-market distribution. That package (marketed as "NBA
League Pass") is sold generally to DBS subscribers at a retail cost of $149 per
season. The satellite carriers pay the majority of that amount to the NBA as a
license fee. In contrast, as noted above, the 1992 Section 119 rates can result
in satellite carriers paying royalties to sporis programming owners that amount

to only 4 to 14 percent of the amount they receive from consumers.

C. The Role Of Blackouts In Marketplace
Negotiations For Sports Programming

When retransmitting signals pursuant to Section 119, satellite carriers
are not required to black out any of the sports programming on those signals --
notwithstanding that their retransmission of certain programming into certain
geographic areas may undermine the exclusivity which a league or a team
has accorded a particular broadcaster or cable network. For example, a
satellite carrier may retransmit the WTBS telecast of a Los Angeles Lakers at

Oriando Magic game to subscribers in the Magic's home territory — even



though the Magic had licensed a regional sports network the exclusive right to
televise that game in that geographic area (or even if the Magic had made a
decision not to televise that game at all in order to promote attendance at the
game).

On the other hand, in marketplace negotiations, we can ensure that
the rights granted to satellite carriers do not impinge upon the exclusive rights
that we grant to other parties. For example, a DBS operator carrying the NBA
League Pass package is required to black out the Lakers/Magic telecast in the
Orlando market. Likewise, cable operators in that territory are not permitted to
carry a TNT telecast of a game involving these clubs.

The FCC's Sports Rule (47 C.F.R. 76.67) also requires that cable
operators black out certain telecasts of sports events broadcast over
superstations and other distant signals. For example, cable systems located
within 35 miles of Orlando would not generally be able to carry the WTBS
telecast of the Lakers at Magic game, if that game were played in Orlando.

In establishing Section 119 royaliies, the Panel should take account of
the fact that satellite carriers are not required to live by the same sports
blackout restrictions that are typically negotiated in the marketplace and
imposed by FCC rules. The current royalty rates do not take account of this

fact.
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0 | declare under penalty of perjury that the foregoing is true and correct to

the best of my knowledge and belief.
2 ot Joz- %

/ Date / Edwin esser




Biography of Edwin S. Desser
February, 1996

Edwin S. Desser, President of National Basketball
Association Television & New Media Ventures, is a
24-year veteran of the sports and entertainment
business, specializing in Television, marketing and
Technology. He received a Bachelor of Arts in Economics
from the University of California, Los Angeles and a
Masters of Business Administration in Marketing from
University of Scuthern California.

He began his career in broadcasting in 1972
serving in a variety of production, programming,
technical operations, business and sales capacities. 1In
1977 he was named Executive Producer of the Los Angeles
Lakers Radio Network, serving more than 30 affiliates in
the southwest United States.

In 1978 he moved to California Sports, owner of
the NBA’'s Los Angeles Lakers, NHL's Kings, and The
Forum. There he served as Director of Broadcasting and
Executive Producer for both teams and the arena.

In 1982, Mr. Desser joined the National
Basketball Association as Director of Broadcasting and
Executive Producer. His responsibilities included the
administration of all aspects of the League’s national
and local cable and broadcast television arrangements.

In 1984, he added the position of Vice President/
General Manager of NBA Entertainment Inc., the League’s
in-house television production organization. NBAE
creates basketball-related programming for national and
international distribution wvia broadcast, cable
television and home video. It also produces
commercials, promotional and public service spots.
Today NBAE produces the popular weekly NBC series "NBA
Inside Stuff" and the international "Game of the Week"
series.

In 1987, the NBA heightened its emphasis on the
global market. Accordingly, Mr. Desser duties shifted
to production and intermational distribution management.
He became Vice President of Television for NBA
International, Ltd. and continued as VP/GM of NBAE.

Over the next seven years, he led the NBA to a 25 fold
increase in international television revenue, increasing
program sales from just 25 countries to over 150, making
the NBA the most widely distributed sports league in the
world.



In 1991, Desser was named to head a new NBA
entity called NBA Television Ventures. NBATV is
responsible for planning and development of the league’s
use of new electronic media technologies. These include
Direct Broadcast Satellite, High Definition Television,
signal encryption, digital recording, compression and
fiber/satellite transmission, and Interactive
Television. NBATV began three forms of DBS distribution
in 1994 via agreements with DirecTv, PrimeStar, and
Liberty Satellite Sports. :

Mr. Desser is also responsible for the
development of overall NBA television distribution
strategy, league broadcasting policies, and leads the
negotiating team for major television agreements, such
as those with NBC Sports and Turner Sports. He also was
the architect of the NEA’s television strategy for the
recent Canadian expansion to Toronto and Vancouver,
which lead to a network deal with CTV.

In 1995, with the beginning of media convergence,
the scope of NBATV's mandate was expanded to include a
variety of non-television business opportunities. .
Renamed NBA Television & New Media Ventures, it has also
focused on the NBA’s use of the Internet and CD-ROM.
NBA.com launched in November of 1995, and is currently
generating over 1.5 million "hits" daily.

Mr. Desser chairs the NBA’s Business Planning
Committee and Technology Committee, and manages the
Information Technology and Strategic planning functions.
He also serves on the Planning Committee for the NBA
Board of Governors.

He resides in Alpine, New Jersey and New York
City, with his wife, Sally. ,
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I. QUALIFICATIONS

Kagan Media Appraisals, Inc. (KMA) has been a leading media valuation and consulting company

for the last 15 years. Over that time, we have at the request of various customers valued over

twenty billion dollars worth of media assets.

Over the course of its appraisal and consulting practice, KMA has routinely been asked to consider

issues related to the pricing and value of basic cable networks.

Our affiliated company Paul Kagan Associates, Inc. (PKA) was founded in 1969. It has analyzed

and valued hundreds of public and private companies in the monthly newsletters it publishes, which

include:

BROADCAST INVESTOR
TV PROGRAM INVESTOR
TV PROGRAM STATS
CABLE TV INVESTOR
CABLE TV PROGRAMMING
CABLE TV ADVERTISING
MEDIA SPORTS BUSINESS
CABLE NETWORK INVESTOR
MARKETING NEW MEDIA
THE PAY TV NEWSLETTER
MOTION PICTURE INVESTOR
THE DBS REPORT

These newsletters contain data on, among other things, the license fees that basic cable networks

charge their affiliates (cable systems, home satellite dish packagers, DBS operators).

PKA also publishes an annuai special report, ECONOMICS OF BASIC CABLE NETWORKS, which

compiles data on license fees and programming expenses. In addition, PKA (through other
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I. QUALIFICATIONS (Continued)

affiliated companies) organizes and moderates seminars covering topics such as pay-per-view,
cable programming trends, motion picture and television program finance and DBS and satellite

industry trends.

The data on which PKA bases its analyses are developed from a variety of sources, including
Securities and Exchange Commission filings, press releases, industry trade publications, formal
and informal surveys of subject companies, and regular conversations with industry executives.
To the extent possible, PKA cross-checks data by using multiple sources and various internally

developed analytical techniques.

‘Data published in PKA's newsletters and special reports are generally relied on by members of the

industry in their daily business. Data contained in this report have been taken from the PKA
databases which are used as the basis of various PKA publications, and much of the data have

been published in various PKA publications.
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II. PURPOSE OF REPORT

This report was prepared for the Joint Sports Claimants in connection with a proceeding conducted
by the Copyright Arbitration Royalty Panel (Docket No. 96-3-SRA). The purpose of that proceeding
is to set the compuisory licensing royalty rates that "satellite carriers" must pay to retransmit certain
television broadcast stations, during the years 1997-1999, to home satellite dish owners and direct
broadcast satellite (DBS) subscribers. The existing rates, established in a 1992 proceeding, range

from 6 cents per subscriber per month to 17.5 cents per subscriber per month.

A 1994 law directs the panel to adopt royalty rates that most clearly reflect the fair market value

of the broadcast signals retransmitted by satellite carriers.

The Joint Sports Claimants requested KMA (a) to determine the license fees that would be paid
during 1997-1999, in free market transactions, for the commercial broadcast stations retransmitted
by satellite carriers; and (b) to update a similar market value analysis that was presented to the

arbitration panel which set the satellite carrier rates in 1992.
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1. SUMMARY OF FINDINGS

A.
Satellite carriers are currently retransmitting fourteen stations affiliated with one of the major
commercial networks (ABC, CBS, NBC and Fox) and seven superstations. We believe that these
21 stations (the "Broadcast Stations") are roughly comparable in value to each other -- that is,ina
free market (absent compulsory licensing) satellite carriers, cable systems and other muitichannel
video programming providers would pay approximately the same license fee to rétransmit each of

these Broadcast Stations ("Broadcast Station License Fee").

We believe that the best method for determining the Broadcast Station License Fee is to examine
the transactions for cable networks. There are a substantial number of cable networks retransmitted
by satellite carriers, cable systems and other multichanne! video programming providers. No single
cable network offers programming whose value is identical to the programming on any one of the
Broadcast Stations. There are, however, seven cable networks that offer comparable programming
and therefore provide a reasonable basis for determining the Broadcast Station License Fee - TNT,

ESPN, CNN, USA, Family Channel, Lifetime and Nickelodeon.

Based upon the license fees actually paid in free market transactions for cable networks, we believe
that the Broadcast Station License Fee for the years 1997-99 would be no less than
1997 35 cents per subscriber per month per station

1998 36 cents per subscriber per month per station
1999 38 cents per subscriber per month per station

7 KAGAN MEDIA APPRAISALS, INC.



Hi. SUMMARY OF FINDINGS (continued)
B.

In the 1992 proceeding Dr. Silberman examined the top of the rate card license fees paid for certain
cable networks. His analysis showed an a;/erage rate of approximately 28 cents per subscriber per
month. An examination of the top of the rate card license fees for the same networks shows that
their average rate will have increased by 61 percent to 76 percent for the years 1997, 1998 and

1999 - that is, 45 cents in 1997; 47 cents in 1998; and 49 cents in 1999.
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IvV. DISCUSSION OF FINDINGS
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IvV. DISCUSSION OF FINDINGS

A. KMA ANALYSIS OF COMPARABLE PROGRAMMING LICENSED IN FREE MARKET
TRANSACTIONS

1. Broadcast Stations Analyzed

Satellite carriers currently retransmit the following superstations:

Station Market

WTBS Atlanta, GA
WGN Chicago, IL
WWOR New York, NY
WSBK Boston, MA
KTLA Los Angeles, CA
KWGN Denver, CO
WPIX New York, NY

These superstations broadcast a variety of programming, including movies, syndicated series,
news and public affairs programs and live sports. Each superstation is the "flagship” (that is, it
originates the telecasts) of one or more professional sports teams. For example, WTBS
broadcasts the games of the Atlanta Braves, while WGN broadcasts the games of the Chicago
Cubs and the Chicago White Sox. WTBS also carries a package of games licensed by the National

Basketball Association.

Satellite carriers also retransmit several stations that are affiliated with one of the major commercial

networks (ABC, CBS, NBC and Fox). These stations are:
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IV. DISCUSSION OF FINDINGS (continued)

Network
Station Market Affiliation
KTVU Oakland, CA FOX
WUSA Washington, D.C. CBS
WRAL Raleigh, NC CBS
KOMO . Seattie, WA ABC
KNBC Los Angeles, CA NBC
KMGH Denver, CO ABC
WHDH Boston, MA NBC
WABC New York, NY ABC
KUSA Denver, CO NBC
KCNC Denver, CO CBS
KDVR Denver, CO FOX
KPIX San Francisco, CA CBS
WNBC New York, NY NBC
WILA Washington, D.C. ABC

These stations broadcast the programming offered by the networks with which they are affiliated.

This includes program packages licensed by the major sports leagues -- Major League Baseball

(NBC, Fox); the National Basketball Association (NBC); the National Hockey League (Fox); the

National Football League (ABC, NBC, Fox); college basketball (ABC, CBS); and college football

(ABC, CBS and NBC). These stations also broadcast network and non-network movies, news, TV

series and other programming. Some of these stations also carry non-network sports.

example, station KTVU is the flagship of the San Francisco Giants.

For

We refer to the above superstations and network stations as the "Broadcast Stations." Sample

program schedules for certain Broadcast Stations are contained in JSC Exhibit # 20.
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IV. DISCUSSION OF FINDINGS (Continued)

2. Comparable Cable Networks

There are‘ more than 80 basic cable networks transmitted by satellite carriers, cable systems and
olther multichannel video programming providers. The vast majority of these cable networks were
created to exploit vertical program niches that were perceived to be underserved by broadcasters
or other cable networks or to target specific demographic audiences. In the last few years this has
led to basic networks that increasingly focus on sub-niches, such as has occurred in the news
category with the evolution of networks focusing on "consumer news", "business news", “sports

news" or even just courtroom and trial proceeding coverage.

There are a handful of basic cable networks which conceptually are programmed along the lines
of broadcast stations and have programming that reaches a broader audience demographic. Of
all the basic networks, the one most comparable to broadcast stations is TNT, which features a
general entertainment mix of syndicated, movie and original programming, along with major league
sports. The most significant difference between TNT and broadcast stations is that TNT does not
regularly program news. Other basic channels which also are considered to be general entertain-
ment networks are USA Network, The Family Channel, Lifetime and Nickelodeon. Like TNT, these
networks also do not carry significant amounts of news programming. Unlike TNT, none of these
networks carries significant amounts of sports programming and they carry no major league sports.
In order to properly compare these general entertainment networks with broadcast stations, we also
considered ESPN (a 24-hour sports network which does program major league sports) and CNN

(a 24-hour news network).
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IV. DISCUSSION OF FINDINGS (continued)

We refer to the seven networks discussed above, ESPN, TNT, USA, CNN. NICK, Lifetime and The

Family Channel, as the "Comparable Cable Networks." Sample program scheduies for these

networks are contained in JSC Exhibit #21.

3. License Fees for Comparable Cable Networks

Unlike broadcast stations, cable networks are not subject to a compuisory license. Therefore,
satellite carriers, cable systems and other multichannel programming providers may transmit cable
networks only upon the payment of a negotiated license fee. That license fee ranges from a few
cents per subscriber per month (or zero in some cases) to upwards of $1.00 per subscriber per

month (for some regional sports networks).

As part of our daily business operations, we routinely determine (a) the "top of the rate card" fees
charged for cable networks (that is, the license fee before any discount); and (b) the license fees
that are actually paid for cable networks (after discounts). We élso routinely estimate top of the rate
card and actual license fees for future years. These data are included in various Paul Kagan

publications.

Table | below shows the license fees that were actually paid for the Comparable Cable Networks
in 1992 and 1995. It also reflects our estimates of the fees that will be paid for these networks in

the years 1997-1999:
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IV. DISCUSSION OF FINDINGS (continued)

TABLE |
LICENSE FEES FOR COMPARABLE CABLE NETWORKS

NETWORK 1992 1995 1997 1998* 1999*
ESPN $0.53 $0.67 $0.68 $0.68 $0.69
TNT 0.40 0.61 0.54 0.55 0.56
USA 0.22 0.31 0.35 0.36 0.38
CNN 0.25 0.34 0.35 0.36 0.38
NICK 0.14 0.19 0.23 0.25 0.28
FAM 0.08 0.12 0.14 0.16 0.18
LIFE 0.08 0.1 0.12 0.13 0.14
* Projected. © 1996 Paul Kagan Associates, Inc.

The calculations for Table 1 rely upon the data set forth in Appendix A (Kagan estimates of the
number of households that lawfully receive each cable network) and Appendix B (Kagan estimates
of the total license fees for each cable network). The data in Table 1 are portrayd graphically in
Figure 1, which also shows the existing satellite royalty rates for network stations, existing satellite

royalty rates for network stations, "syndex-proof" superstations and superstations.
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‘ IV. DISCUSSION OF FINDINGS (continued)

FIGURE 1
LICENSE FEES FOR COMPARABLE CABLE NETWORKS
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As Table 1 and Figure 1 illustrate, in 1997 cable operators, satellite carriers and other multichannel
video programming providers will pay for the Comparable Cable Networks average license fees that

range from 12 cents to 68 cents per subscriber per month. The comparable range will be 13 cents
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IvV. DISCUSSION OF FINDINGS (continued)

to 68 cents in 1998 and 14 cents to 69 cents in 1999. We believe that these license fees provide

insight into the fair martket value of the Broadcast Stations identified above.

At the bottom end of the range are Lifetime and The Family Channel. Both offer limited original
programming and no sports; they consist primarily of syndicated programming and, in the case of
The Family Channel, religious programming. The average license fee for such programming will
be between 12 and 18 cents per subscriber per month during the years 1997-99. Nickelodeon,
which consists primarily of classic syndicated shows, cartoons and live action children's
programming, will receive a somewhat greater license fee -- approximately 23 to 28 cents per

subscriber per month.

We believe that the marketplace values the Broadcast Stations more highly than Lifetime, The
Family Channel and Nickelodeon. Each of these networks does contain programming that is
comparabie to that found on the Broadcast Stations. However; they lack that original programming
(including major league sports programming) that is found on the Broadcast Stations and that is
signiﬂcanﬂy valued in the marketplace -- as reflected by the high license fees commanded by ESPN

and TNT.

In our opinion, the license fee for the Broadcast Stations should be at least as great as the license
fee for the USA Network, which (like the Broadcast Stations) contains a blend of syndicated and
original programming intended for general audiences. Unlike TNT (which also has a blend of
original and syndicated programming intended for the general audience), the USA Network does

not offer any major league sports programming (although it does contain some tennis and wresling).
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IV. DISCUSSION OF FINDINGS (continued)

Consequently, we believe that the license fee for the Broadcast Stations would likely exceed the

USA Network fee -- 35 cents in 1997; 36 cents in 1998; and 38 cents in 1999.

B. SILBERMAN 1992 ANALYSIS

in the 1992 rate proceeding, Dr. Stephen D. Silberman (an economist who testified on behalf of
copyright owners) presented an analysis of certain Kagan Data. That analysis was based upon our
published 1991 estimates of 1993 top of the rate card license fees. Dr. Silberman focused upon
four cable networks, which he considered comparable (as a whole) to the commercial and
noncommercial stations retransmitted by satellite carriers: Arts & Entertainment ("A&E"), NICK, TNT

and USA.

Dr. Silberman's analysis showed that the "weighted" average top of the rate card license fee for the
four networks in 1993 would be 27.9 cents per subscriber per month. The average was weighted
by the relative number of subscribers for each cable network. Without weighting, the average was

27.75 cents per subscriber per month.

Table 2 shows the top of the rate card license fees as relfected in rates reached in Dr. Silberman's
1993 analysis. In Table 2 we also show the actual 1995 top of the rate card license fees and our
estimates of the 1997-1999 top of the rate card license fees for those same four networks chosen

by Dr. Silberman:
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'. IV. DISCUSSION OF FINDINGS (Continued)

| TABLE 2
| SILBERMAN ANALYSIS OF 1993 TOP OF THE RATE CARD FEES
\ AND COMPARABLE FEES FOR 1995, 1997-1999

NETWORK 1993* 1995 1997*** 1998*** 1999**
A&E $0.17 $0.28 $0.30 $0.31 $0.32
NICK 0.27 0.39 0.50 0.55 0.56
TNT 0.42 0.61 0.63 0.64 0.65

| USA 0.25 0.33 0.37 0.39 0.41
Weighted $0.28 $0.40 $0.45 $0.47 $0.49
Arithmetic 0.28 0.40 0.45 0.47 0.49

* 1991 Projection
** Actual
*** 1996 Projection
© 1996 Paul Kagan Associates, Inc.

As Table 2 illustrates, the top of the rate card rates for the networks chosen by Dr. Silberman have
risen substantially. The Silberman analysis would produce an average "weighted" rate of 45 cents
‘ per subscriber per month for 1997; 47 cents for 1998; and 49 cents for 1999. The unweighted
(arithmetic averages) are the same. The 1997-1999 rates are between 61 percent and 76 percent
higher than the 27.9 cents 1993 rate which Dr. Silberman presented to the arbitration panel in the

1992 proceeding. These results are illustrated graphically in Figure 2.
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IV. DISCUSSION OF FINDINGS (continued)

Figure 2
UPDATED SILBERMAN ANALYSIS
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APPENDIX A

The adjusted average subscriber base for each of the basic cable networks studied in this analysis

are shown below:

ADJUSTED AVERAGE SUBSCRIBERS"*

(Millions)
NETWORK 1992 1995 1997 1998 1999
CNN 55.3 60.4 66.1 68.3 70.5
ESPN 55.5 60.5 66.1 68.4 70.6
FAM 51.2 57.1 63.6 66.1 68.6
LIFE 50.5 56.7 63.2 65.7 68.3
NICK 52.6 58.2 64.0 66.3 68.9
TNT 52.4 58.9 65.0 67.3 70.0
USA 54.2 59.7 65.5 67.7 70.1

* The Nielsen estimates of total TV households were adjusted downwards by 8% to account for theft-of-service. While
those households are counted for viewing, ratings and ad sales purposes, they do not generate affiliate license fees and
must therefore be factored out of the affiliate fee calculations.

© 1996 Paul Kagan Associates, Inc.
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APPENDIX B

TOTAL AFFILIATE LICENSE FEES

(Millions)
NETWORK 1992 1995 1997 1998 1999
CNN $166.5 $247.4 $278.4 $294.9 $322.2
ESPN 350.0 485.2 536.8 5567.8 585.8
FAM 51.9 82.3 107.7 126.9 147.9
LIFE ‘ 50.0 741 87.2 102.5 114.4
NICK 87.0 134.0 177.2 198.9 230.8
TNT 250.5 360.2 419.2 4442 468.3
USA 143.0 220.0 278.6 292.5 319.7
Total $1,008.9 $1,603.1 $1,885.1 $2,017.6 $2,189.1

© 1996 Paul Kagan Associates, Inc.
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L QUALIFICATIONS AND SUMMARY

I am an economist and a Vice President of National Economic Research
Associates, Inc. 1 have conducted research on broadcast, cable and satellite television and
copyright licensing issues for the past twenty years. My recent research projects include the
likely performance of a start-up satellite service, the effect of proposed FCC rules concerning
cable rates and broadcast television network-affiliate relations, the competitive impact of cable
system advertising representative agreements, and the characteristics of local television stations
added to cable systems as a result of the must-carry law. A detailed statement of my

qualifications is set out in Attachment A.

Counsel for PBS asked me to assess the current compulsory fee for the
retransmission of broadcast stations by satellite carriers to home satellite dish owners, including
the retransmission of network and PBS stations in white areas,’ and to determine a minimum
compulsory fee for 1997-99 in accord with the statutory criteria.

I conclude that the current fees are less than the fair market value of the signals.
The retransmitted stations have equal or greater value than the popular basic cable networks
with which they compete for distribution to satellite homes. In 1992, the average license fee for
a group of 12 popular basic cable networks was 18 cents per subscriber per month,
approximately the same as the maximum compulsory fee. The average license fee for these
networks increased to 24 cents in 1995 and is expected to increase further to an average of 27
cents in 1997-99. The market value of all types of broadcast stations retransmitted to satellite
homes—network and PBS stations and superstations—is at least as high as the average license
fee for these competitive networks. This average license fee is a minimum value for the
compulsory fee that does not take into account attributes of the retransmitted broadcast signals

that suggest their higher market value.

! White-area homes are those not served by a network or PBS station over the air or via cable within the last 90
days.




In addition, I conclude that a fee at least as high as the average rate charged for
these popular basic cable networks will not have a significant adverse effect on the ability of

satellite carriers to retransmit the stations nor curtail the availability of secondary transmissions

to the public.

I A BASIC CABLE NETWORK BENCHMARK

In this section, I explain why I use the average price of popular basic cable
networks as a minimum benchmark for the compulsory license fee for all types of satellite-
retransmitted stations. My appfoach is based on the fair market value of the satellite-
retransmitted stations. In summary:

o Satellite retransmission of broadcast stations is a secondary market. Prices in such
secondary markets are based on the demand for the programming given the prices and
attractiveness of alternative programming. For satellite homes, the closest alternative
programming is popular basic cable networks.

o Consumers value network and PBS stations and superstations at least as highly as
popular basic cable networks, and watch them at least as much. As a result, satelfite
distributors would be willing to pay at least as much for the retransmitted network .and
PBS stations and superstations as they pay for the popular basic cable networks.

o The average license fee for popular basic cable networks is a good estimate of the
minimum price satellite distributors pay for the programming rights to basic cable
networks, rights that are comparable to the compulsory license. There is no need to
adjust for extra satellite carrier distribution cost or the availability of advertising inserts
in order to estimate the value of the compulsory license. The only adjustment needed is

a projection to the future time period covered by the compulsory fee.

A. Prices in Secondary Programming Markets

Satellite retransmission is a secondary market for the affected stations.
Secondary markets for program rights are common; examples include theatrical motion pictures

sold to television networks or network TV series sold in syndication. Program prices in

Consulting Economists



secondary markets are determined by demand in the secondary market.? This does not mean
that any revenue from the secondary market has no effect on the supply of prograrnming.
Initially, the quantity and quality of the retransmitted broadcast stations, including programming
decisions, depend on conditions in the primary broadcast market. However, once the secondary
market is established, the station’s subsequent programming decisions are affected by expected
revenues from the secondary market as well as the primary market.

The secondary market demand for the retransmitted stations depends on the
other alternatives available to satellite homes, the relative attractiveness of those alternatives and
their prices. Basic cable networks are the closest alternative programming available to satellite
homes in the white areas where network and PBS stations are retransmitted.’ Basic cable
networks compete with broadcast stations retransmitted to satellite homes at the consumer level
(when dish owners are choosing programming services) and at the distributor level (when
satellite carriers and other distributors are selecting the programming to resell to consumers).
The satellite homes choose which basic cable networks and retransmitted stations to purchase
and then choose from among both sources of programs in deciding what programs to watch at a

particular time.

B. Relative Values of Retransmitted Stations and Popular Basic Cable Networks

v

Surveys of relative attractiveness show that consumers typically value broadcast

stations as highly or more highly than popular basic cable networks. For example, based on a

1993 survey that asked consumers to split a dollar figure between broadcast stations and basic

* The only supply-side consideration in most secondary programming markets is the additional cost of
distribution to the secondary market, an amount that is typically small relative to the demand-side value of the
programming. The role of distribution cost in establishing programming prices in the satellite market is
discussed below.

? Stations retransmitted by cable are not alternatives to network and PBS stations retransmitted to satellite
homes. Satellite carriers are permitted to retransmit network and PBS stations only to white-area homes which
are unlikely to have the option of subscribing to cable. Moreover, to the extent that there is competition
between cable systems and satellite services, the cable systems are likely to offer local, rather than distant,
network and PBS stations. As a result, cable compulsory rates for distant signals are not relevant to any such
competition. Further, negotiated rates for cable retransmitted local stations are likely to be influenced by their
ability to be received over the air, a situation not applicable in white areas.
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cable networks, consumers assigned a value of $2.04 per station, on average, for stations
affiliated with the three major networks, a primary PBS station and superstation WIBS versus
$1.69 per network, on average, to the five popular basic cable networks reported.” (See
Table 1.)

Although the highest-rated networks and stations are not necessarily those
consumers value most highly in making their subscription decisions, I note that ratings for
network affiliates, PBS stations anc.l superstations are also as high or higher than popular basic
cable networks. For example, in cable homes—which have a choice of basic cable networks and
broadcast stations—total-day ratings for the major network affiliates, public stations and
reported 'superstations equal or exceed the average ratings of the 12 basic cable networks with
near-universal cable distribution.® (See Table 2.)

Given these consumer preferences, satellite homes would Ilikely value
retransmitted broadcast stations—whether network or PBS stations or superstations—at least as
highly as popular basic cable networks, and satellite distributors would likely be willing to pay at
least as much for the retransmitted broadcast stations as they do for popular basic cable
networks. In fact, these consumer data suggest that the retransmitted stations (and particularly
the network and PBS stations) are valued more highly than popular basic cable networks.

Under the current compulsory license scheme, satellite carriers pay six cents per
subscriber per month for retransmitted network and PBS stations, and 17.5 cents for

superstations.” In considering the fair market value of broadcast station signals, I have found no

4 For these purposes, it does not matter whether the survey revealed the amount consumers were willing to pay to
receive local broadcast stations via cable (rather than over the air) or whether it revealed the exact value of the
broadcast stations and basic cable channels. What is relevant is the relative value of each type of

programming,

5 The average value for other basic cable networks, although not separately reported, was apparently below that
of the five popular cable channels based on reported aggregate value for the two groups and the number of
channels on the targeted cable systems. (Norman Hecht Research, Inc., “Cable Subscribers’ Valuation of
Broadcast and Cable Channels on Two Cable Systems,” April, 1993.)

¢ The table compares broadcast station viewing with that of 12 widely distributed basic cable networks because
these 12 are likely to be available to the typical cable and satellite home. The same conclusion would apply to
a comparison with the five popular basic cable networks included in the Hecht survey, a subset of these 12.

~3

There is also a separate 14 cent rate for “syndex-proof” superstations.

R
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basis that supports a lower value for network and PBS stations than for superstations. The

benchmark I establish applies to all categories of broadcast signals as a minimum value.

C. The Appropriate Price for Use as a Benchmark

Because the compulsory fee at issue here covers only the right to retransmit
broadcast station programming and not the actual retransmission of the signals (which is
performed by the satellite carriers), the benchmark basic cable network price for purposes of this
analysis should also cover programming rights and not the distribution of the basic cable
networks to satellite homes. An estimate of such a benchmark price exists. When basic cable
networks sell to satellite distributors, the networks incur extra costs of distribution and pass on
these extra costs to the satellite distributors. The price to satellite distributors before these (and

any other) extra costs is approximately the same as the price to cable operators.®

Satellite carriers have subscriber volumes in the range of an average-size cable
operator.’ Thus, an estimate of the satellite distributor price for the basic cable programming
rights should be based on the average price of the basic cable networks which principally reflects
the price charged to average-size cable operators, and not the top-of-the-rate-card price paid by
small cable operators. |

Moreover, the extra cost of basic cable network distribution to satellite homes is
similar to the cost of retransmitting broadcast stations to satellite homes. 1 Thus, if the

compulsory fee for satellite retransmission rights were set at the average basic cable network

® The 1992 Cable Act prohibits discrimination by vertically integrated cable networks; that is, it prohibits
different prices other than those due to differences in costs or volume. Satellite distributors complained that
they were being charged discriminatorily high prices but the FCC recognized that pricing differentials with
respect to home satellite distributors may be justified, particularly due to distribution cost differences. The
FCC referred the distributors to its case-by-case complaint procedure. (FCC CS Docket No. 94-48, First
Report, September 28, 1994, Par. 183.) Most of the 12 basic cable networks were vertically integrated between
1992 and 1995, and so presumably charged satellite distributors prices in excess of cable operator prices by an
amount explained by cost and volume differences, including incremental satellite distribution cost.

? According to CDC data, individual satellite carriers had 500,000 to two million subscribers at the end of 1995.
This is equivalent to the seventh through twenty-first largest cable operator, larger than the many cable
operators with far fewer subscribers but smaller than the top four operators which serve over half the cable
subscribers. (The Cable TV Financial Data Book, 1996, pp. 10, 16 and 17.)

19 See summary of comments of satellite carriers and cable programmers, both of which are subject to the same
nondiscrimination provision, concerning cost of satellite distribution. (FCC MM Docket No. 92-265, First

Report and Order, April 30, 1993, Appendix C, Pars. 48-50.)
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price, satellite distributors would be paying at least as much for the basic cable networks
(average price plus extra charge for extra distribution cost) as for the retransmitted stations
(compulsory fee plus satellite carrier distribution cost).

In establishing a benchmark price for satellite retransmission of broadcast signals,
there is no need to reduce the fee satellite distributors pay for programming rights to basic cable
networks to take account of advertising inserted by either the network or the distributor. First,
both bgsic cable networks and retransmitted commercial stations contain national advertising.
Any gain of extra advertising revenue due to additional measurable audience from distribution to
satellite homes is already reflected in the basic cable network price. No further adjustment is
necessary to pick up any value to the retransmitted stations of reaching a slightly wider
audience.

Second, neither basic cable networks nor retransmitted stations typically contain
advertising inserted by the satellite distributor.* The lack of satellite-distributor-inserted
advertising on basic cable networks is unlikely to mean that satellite distributors pay lower prices
for the networks. While cable operators benefit from the ability to insert advertising (which
would increase their willingness to pay higher basic cable network prices), they also suffer from
the requirement to provide expensive cable system capacity in order to distribute the basic cable-
network (which would reduce their willingness to pay). On balance, cable operators likely have.

a higher net cost of distributing a basic cable network to consumers than satellite distributors do.

"' Basic cable networks that have not yet achieved widespread cable penetration offer lower, promotional prices
because of the value of additional audiences to sell to their advertisers and the reputational value of increased
carriage. For the same reason, the price for Fox Net, the basic cable network version of Fox network
programming for areas with no local Fox affiliate, is likely to be promotional. Promotional prices are not a
good benchmark for the compulsory rate. Setting a fee based on regular prices rather than promotional prices
will not discourage broadcast stations that want to expand distribution via satellite because they are free to
negotiate rates below the compulsory level. Therefore, new and growing networks (and FoxNet) are not
included in the basic cable network benchmark used here.

'2 This may be changing in both cases. Earlier this year Direct Broadcast Satellite operators were negotiating to
insert their own national advertising in the “local” advertising availabilities provided by basic cable networks.
(Cable TV Programming, February 29, 1996, p. 1.) In addition, I understand that one satellite carrier is
permitted to insert its own ads on WRAL and WNBC in return for sharing the ad revenue with the stations.

3
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If basic cable networks were not prohibited from charging differential prices based on the costs
and benefits to the distributor of carrying the network, they would charge higher prices' to

satellite distributors.”

D. The Benchmark Cable Network Price

Taking all these factors into account, I have calculated a basic cable network
benchmark price and used it to estimate a minimum compulsory fee for satellite-retransmitted
broadcast stations. The average license fee of the 12 popular basic cable networks was 18 cents
in 1992 —when the maximum satellite compulsory rate was 17.5 cents—and has risen to
24 cents in 1995, an annual increase of ten percent per year.”” (See Table 3.) The license fees
for these 12 basic cable networks are forecast to increase to an average of 26 cents in 1997, 27
cents in 1998 and 28 cents in 1999. This suggests that the compulsory rate for satellite-
retransmitted stations should increase at least correspondingly with the average prices for basic
cable networks, to average at least 27 cents in the 1997-99 period. The amount satellite
distributors pay for popular basic cable networks is a minimum benchmark, not adjusted for the

extra value of the retransmitted stations relative to basic cable networks.

3 For example, vertically integrated cable programmers wanted to claim that satellite distributors had lower costs
in order to justify higher prices for satellite distributors. The FCC recognized that satellite distributor costs
might be lower than cable operator costs but did not allow this type of cost justification. (FCC MM Docket No.
92-265, First Report and Order, April 30, 1993, Par. 107.)

14 While the 18 cent rate is similar to the rate the Arbitration Panel cited in its March 2, 1992 decision, the two
numbers were calculated in different ways. The primary difference is the number of basic cable networks
included. The Panel number is the average license fees for four basic cable networks (TNT, Nickelodeon, USA
and A&E) in 1993, less an estimated five cents for the value of insertable advertising. The number shown on
Table 3 is the average for 12 basic cable networks (the four used by the Panel plus eight others) in 1992, with
no deduction for insertable advertising as explained above. In addition, average license fee data in Table 3 are
calculated based on paying subscribers, rather than all reported subscribers which were apparently used in the
calculation cited by the Panel.

15 The average price for the five popular basic cable networks included in the Hecht survey was somewhat higher
but increased at the same rate: from 24 cents per subscriber per month in 1992 to 31 cents in 1995, an annual
increase of ten percent.

16 The 1998 and 1999 forecast is based on the projected annual growth rate for all basic cable network license
fees per subscriber per month between 1997 and 1999, about five percent per year. In prior years (i.e., 1992 to
1997) the average annual growth rate in license fees for the 12 popular basic cable networks was approximately
the same as for all basic cable networks. (Cable TV Programming, September 30, 1994, p. 2, September 30,
1995, p. 2, and September 30, 1996, p.2.)
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III. IMPACT OF HIGHER FEES ON SATELLITE CARRIERS AND AVAILABILITY
0 OF SECONDARY TRANSMISSIONS '

In addition to the factors I considered in determining the basic cable network
minimum benchmark, the statute establishing the compulsory license for satellite retransmission
of broadcast signals lists other factors to consider in looking at fair market value. In particular,
the statute mentions the impact of the fees on satellite carriers and on the continued availability
of secondary transmission to the public. In this section, I show why the increase in the
compulsory fee to an average of 27 cents in 1997-99 is unlikely to harm satellite carriers or
restrict the availability of secondary transmissions. In summary:

o The growth in the number of satellite homes has been, and will continue to be, an
important influence on satellite carriers and their retransmission of broadcast stations,
and on satellite distributors and their carriage of basic cable networks. Because of this
growth, neither the May 1992 increase in the compulsory fee, nor the 1992-95 increase
in license fees for popular basic cable networks, had any significant adverse effect on
satellite carriers or consumers. Similarly, because of expected growth, an increase in the
" compulsory license fee to the level set by the basic cable network benchmark should have
no significant adverse effect on the continued willingness of satellite carriers to
retransmit broadcast signals and on their continued ability to profit from these
retransmissions.
o An increase in the network and PBS compulsory license fee to the general rate level
would have no significant adverse effect on satellite carriers or consumers. Retail prices
of popular basic cable networks are similar to those of retransmitted network and PBS
stations, despite the license fee differences. Further, expansion of network and PBS
station transmissions, and other transmissions with limited audiences, shows that no

special discount is needed to account for the limited size of the white areas.

A. Growth in Satellite Homes, Retransmissions and Profits

An increase in the compulsory license fee should not slow the rapid growth of the
satellite industry. The number of satellite subscribers has grown rapidly since 1989, when the

satellite compulsory rate was first established, and it is expected to continue to grow through

-Consulting Economiszs
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1999, the end of the compulsory rate period. (See Table 4.) Initially, the growth was spmfred
by better encryption technology, which served to convert more C-Band dish owners into
subscribers. More recently, the growth was due to the establishment of direct broadcast
satellites (DBS) such as PrimeStar, DirecTV and Echostar. In the .future, the number of DBS
subscribers is expected to continue its rapid growth, while the number of C-Band subscribers
declines slightly. This growth has thus more than offset any negative impact of the increase in
satellite compulsory rates in May 1992 and basic cable license fees between 1992 and 1995. It is
likely also to overwhelm any adverse effects from an increase in compulsory rates to 27 cents in
1997-99.

The May 1992 increase in compulsory satellite license fees had no apparent
adverse effect on the availability of secondary transmissions. There were no changes in the
number of stations retransmitted to satellite homes in the second half of 1992 or the first half of
1993. (See Table 5.) Further, the number of subscribers to retransmitted stations increased
commensurately with satellite homes in 1992 and 1993. (See Table 6.) Moreover, the May
1992 increase in fees apparently had no adverse effect on satellite carriers. United Video
Satellite Group, the parent of UVTV (a carrier of retransmitted stations to cable and satellite
homes) and Superstar (a distributor of retransmitted stations and cable networks to satellite
homes), reported increased sales and operating profits for both these divisions. (See Table 7.)

Similarly, the increase in the satellite distributors’ programming rights cost for
the 12 popular basic cable networks between 1992 and 1995 had no apparent adverse impact on
their availability to satellite homes. All these basic cable networks were available to satellite
homes throughout the 1992-1995 period!” and their subscribers grew due to the rollout of DBS
service. Further, while United Video reports that programming costs accounted for an increased
portion of Superstar’s revenue between 1992 and 1994, it also reports increased profits due to

increases in subscribers.'® Forecasts of future increases in basic cable network prices have not

7 If anything, they are more widely available today since they are included in more popular packages. For
example, today these 12 networks are included in Netlink’s “One Stop”, Primetime 24's ~AmericaPak™ and
Superstar’s “SuperView” but in 1991 Netlink offered only ten of these networks, Primetime 24 only six and
Superstar only nine. (Orbit, September 1996 and March 1991.)

'8 United Video Satellite Group, SEC Form 10-K, 1994 (from Disclosure).
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diminished forecasts of future growth in satellite homes and basic cable network subscribers
among satellite homes.”” This suggests that a similar increase in compulsory satellite

retransmission fees would not hurt the carriers or the availability of secondary retransmissions.

B. The Network and PBS Station Rate

An increase in the compulsory rate for retransmitted network and PBS stations to
equal the general rate is consistent with an approach that sets license fees based on fair market
value and would not unreasonably burden satellite carriers or curtail retransmissions. Despite
the difference between the compulsory rate (6 cents) and license fees for the 12 popular basic
cable networks (average of 24 cents in 1995), the retail prices of retransmitted network and PBS
stations are not substantially lower than the retail prices for those basic cable networks. Satellite
distributors generally offer consumers various program packages made up of different
combinations of cable networks and broadcast signals. The “create-your-own” package option
offered by National Programming Service (NPS) allows a focused comparison on these
particular basic cable networks and retransmitted stations: NPS charges $11.75 for the 12 basic
cable networks included in my benchmark calculation (98 cents each)® and $3.45 to $3.60 (86
to 90 cents each) for the three network stations and one PBS station. (See Table 8.5 Other
satellite distributors sell the retransmitted network and PBS stations in broadcast station
packages at prices ranging from 70 cents to $1.10 per station.?! Superstar puts the 12 popular
basic cable networks on an equal plane with the retransmitted network and PBS stations in its

create-your-own package, which allows subscribers to choose any 12 of these (and other)

1 paul Kagan Associates forecast both a five percent annual increase in basic cable license fees per subscriber
between 1995 and 1999 and a more than doubling of satellite homes in the same period. (See sources on Table
3 and 4.) In addition, Kagan increased its forecast for the basic cable network sector due to the expansion of
the new video delivery technologies including Direct Broadcast Satellite. (Cable TV Programming, July 31,
1995, p. 1 and September 30, 1995, p. 1.)

20 Six additional basic cable networks (History, CNNi, VHI1, The Learning Channel, Outdoor and Sci-Fi) are
included for the same price. These channels are not included in the average.

2! Package prices range from $3.50 to $5.50 for the Denver 5 (three network, one PBS and one independent
station) and from $3.99 to $5.00 for four network stations and one PBS station. Data are based on monthly
prices supplied by DirecTV, Echostar, PrimeStar, Turner Home Satellite, Disney Channe! Home Satellite
Services, Superstar Satellite Entertainment, Showtime Satellite Services and Netlink over the telephone in late

August and early September, 1996.
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channels for $12.50.%

One possible argument for having a lower compulsory license fee for network
and PBS stations is that the satellite carriers are permitted to retransmit these signals only to
white areas. I conclude that it would not be appropriate to discount the compulsory fee to take
account of the white-area limitation on retransmission. Current rates are so low compared to
demand that satellite carriers increased the number of network signals uplinked (e.g., the
addition of Prime Time West) and the number of uplinkers for the same station (e.g., Netlink
and Primetime 24 both uplinking the PBS station KRMA) despite the increase in their fixed
uplinking cost to do so. (See Tables 5 and 5A.)

Moreover, limited DBS subscribership is not associated with low programming
rights fees relative to retail prices. Other optional satellite services that are chosen by only a
portion of DBS subscribers, like premium cable networks and pay-per-view services, have
higher license fees relative to their retail prices than retransmitted network and PBS signals. For
example, Morgan Stanley estimates DirecTV’s and Echostar’s pay-per-view programming
expenses at 50 percent or more of retail revenues and their premium programming expenses at
60 percent of retail revenues.”> In contrast, the minimum benchmark fee I suggest for the
retransmitted network and PBS stations is only about 30 percent of current retail prices. (See
Tables 3 and 8.)

Further, the number of white-area subscribers is not so small when compared to

the total number of cable and satellite subscribers obtained by long-carried “regional”

22 The 12 popular cable networks and retransmitted network, PBS and independent stations are also offered in
larger packages containing other, less popular cable networks, at prices that average out to 40 to 55 cents per
network. For example, Netlink’s One Stop provides 43 channels for $19.50 (45 cents each) for white-area
homes or 37 channels for $19.50 (53 cents each) for homes not receiving the retransmitted network and PBS
stations and Fox Net. (Ads in Orbit, September 1996.)

2 Morgan Stanley & Co., Cable Television Metamorphosis—The Arrival of DBS and RBOC Competition,
September 15, 1995, pp. 25 and 35.
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superstation WSBK. In 1995, both WSBK™ and satellite-retransmitted PBS stations had 1.2
million subscribers. (See Table 6.)* .-
In addition, white-area subscribers are projected to continue to grow as DBS
service gains more subscribers in rural, noncabled areas. For example, Morgan Stanley
estimated that about one-third of the homes in noncabled areas were C-Band or DBS home
satellite subscribers (2.8 million subscribers) in 1995 and projected this penetration to rise to
about half of the homes (4.4 million subscribers) by 1999. Accordingly, Morgan Stanley also
projected that DirecTV’s subscribers (which it expects to account for much of this increased
penetration of noncabled areas) to retransmitted network stations would grow proportionately
with DirecTV’s total subscribers.? That is, as the number of DBS subscribers in white areas
increases due to lower equipment prices and enhanced service offerings, more white-area homes

will subscribe to retransmitted network and PBS stations.”’

For all these reasons, an increase in the compulsory rate for retransmitted
network and PBS stations, as well as superstations, to at least an average of 27 cents for the

1997-99 period is consistent with the statutory fair-market-value criteria.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge, information and belief.

V2,195 ,5%\?%%% (2

Date igna\nirj

24 Cablevision, June 5, 1995, p. 53.

25 The subscribers to retransmitted PBS and network stations shown on Table 6 may include “illegal” subscribers
outside white areas. Estimates of white-area houscholds made in 1987-88 were about 800,000 to 1 million.
(FCC GEN. Docket No. 86-336, Second Report, March 11, 1988, Par. 64 and footnote 41.)

26 Cable Television Metamorphosis, pp. 83 and 86.

29 Jf a1l current “illegal” subscribers were dropped, the total number of subscribers to retransmitted network and
PBS stations might well decrease from current levels despite the increase in white-area subscribers.



TABLE 2

AVERAGE TOTAL-DAY RATINGS
In Cable Homes <1

1992-1995
Average
1992 1993 1994 1995 1992-95
12 Popular Cable Networks
A&E <2 0.47 0.57 0.75 0.70 0.62
CNN 0.68 0.58 0.60 0.93 0.70
DSC <2 0.58 0.55 0.55 0.63 0.58
ESPN 0.83 0.80 0.75 0.79 0.79
FAM 0.63 0.63 0.55 0.60 0.60
HNews 0.35 0.33 0.30 0.31 0.32
Life <2 0.63 0.65 0.65 0.84 0.69
MTV 0.48 0.50 0.53 0.48 0.50
Nick <2. 1.10 1.08 1.00 1.46 1.16
TNN <2 0.55 0.53 0.50 0.50 0.52
TNT 0.98 0.95 0.90 1.03 0.96
USA 1.20 1.13 1.10 1.10 1.13
Average 0.71 0.69 0.68 0.78 0.71
Broadcast Stations
ABC 4.65 5.07 4.89 441 4.76
CBS 4.96 5.07 4.89 4.10 4.76
NBC 4.96 4.44 4.56 441 4.59
PBS 0.77 0.89 1.07 0.83 0.89
WTBS 1.38 1.35 1.25 1.18 1.29
WGN <3 0.70 0.73 0.60 0.60 0.66
Average 291 2.93 2.88 2.59 2.82

1> Each cable network and superstation is rated in its own cable universe,
broadcast network and PBS stations are rated in all cable homes.
2> Less than 24-hour day, e.g. 8am-4am.
3> The first and second quarters of 1992 and the first quarter of 1995 are not available.

Source:

Cable (except WGN): Cable TV Programming, December 20, 1995, p. 6 and
February 29, 1996, p. 11.

Broadcast: Cable TV Facts, 1993, p. 22; 1994, p. 20; 1995, p. 20; 1996, p. 15.

WGN: Cable TV Programming , Day Part Ratings Averages, various issues.



Dollars

Average Allocation For Individual Broadcast Stations and Basic Cable Networks
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$0.50
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PBS wTBS Average

Broadcast Stations

Note: Includes primary ABC, CBS and NBC network and PBS stations in survey.

Source: Norman Hecht Research, Inc., Cable Subscribers’ Valuation of Broadcast and
Cable Channels on Two Cable Systems, April 1993, p. 8.

Family Lifetime  Average

Basic Cable Networks

TI1dVL

I



12 POPULAR BASIC CABLE NETWORKS

‘. 1992-1995, 1997-1999

AVERAGE LICENSE FEE PER SUBSCRIBER PER MONTH

Forecast

1998 <1 1999 <l

1992 1993 1994 1995 1997
A&E $ 009 § 012 $§ 012 $ 0.6 $ 0.17
CNN & HN 0.27 0.31 0.35 0.36 0.37
Discovery 0.11 0.11 0.13 0.14 0.17
ESPN 0.53 0.58 0.65 0.67 0.68
FAM 0.08 0.10 0.11 0.12 0.14
Lifetime 0.08 0.09 0.10 0.11 0.12
MTV 0.12 0.13 0.14 0.15 0.18
Nickelodeon 0.14 0.15 0.17 0.19 0.23
TNN 0.11 0.13 0.14 0.15 0.16
TNT 0.40 0.45 0.46 0.51 0.54
USA 0.22 0.24 0.26 0.31 0.33
Average <2 $ 018 $ 020 $ 022 § 024 $ 0.26
Annualized Percent Change 1992-93 10%

Note: Networks were selected based on 1992 to 1995 cable penetration of 90 percent
or greater with the exception of Headline News (83 percent penetration in 1992), which
was included because the combined CNN/HN license fee is reported. See Cable TV
Programming . February 29. 1996, p. 6.
License fees were computed based on average subscribers for the year adjusted for
an estimated 8 percent of subscribers reported as illegal (nonpaying). See Cable TV
Programming . September 30. 1995. p. 5.

1> 1998 and 1999 forecast is based on the projected annual growth for all basic network
license fees per subscriber per month between 1997 and 1999 of 4.7 percent per year.
See Cable TV Programming . September 30. 1995, p. 2.

2> Sum of the license fees divided by 12. i.e.. CNN and Headline News are counted as two
services in computing the average, although they are sold to satellite distributors and
consumers together. 1f CNN and Headline News were counted as one service in
computing the average (so that the sum of the license fees were divided by 11), the
average license fee would be slightly higher.

Source:
License Fees: 1992-94: Kagan's Economics of Basic Cable Networks , 1996.

1995. 1997: Cable TV Programming, September 30, 1996, p. 2.
Subscribers: 1992-94: Kagan's Economics of Basic Cable Networks , 1996.
'. 1995-97: Cable TV Programming, February 29, 1996, p. 4.

$ 027 §$ 028



DBS
C-Band
Total

nr=

Source:
1989-90:
1991-94:

1995-99:

DIRECT BROADCAST SATELLITE AND C-BAND HOME SATELLITE SUBSCRIBERS

1989-1999
1989 1990 1991 1992 1993 ) 1994 1995 1996 1997 1998
--(000)--
nr nr nr nr <70 602 2,200 4,800 7,100 9,000
640 720 764 1,023 1,612 2,178 2,500 2,400 2,200 2,000
640 720 764 1,023 1,682 2,780 4,700 7,200 9,300 11,000

not reported

The Kagan Media Index, July 31, 1996, p. 14.

FCC, Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, December 11, 1995, Table G-1.

DBS: The Kagan Media Index, August 31, 1996, p. 2.

C-band: The DBS Report, August 11, 1995, p. 2.

10,500
1,900
12,400
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SATELLITE RETRANSMITTED STATIONS

1989-1995

Type Station 1989-1 1989-2 1990-f 1990-2 1991-1 19912  1992-] 1992-2  1993-1 19932 1994-1 1994-2 1995-1 1995-2
Independent KTLA X X X X X X X X X X X X X X
WGN X X X X X X X X X X X X X X
WPIX X X X X X X X X X X X X X X
KTVT <1 X X X X X X X X X X X X
WSBK X X X X X X X X X X X X X X
WWOR X X X X X X X X X X X X X X
wTBS X X X X X X X X X X X X X X
KWGN X X X X X X X X X X X X X X
ABC Network KUSA X X X X X X X X X X X X X X
WABC X X X X X X X X X X X X X X
WPLG X X X X
KOMO X X X
CBS Network KMGl X X X X X X X X X X X X X X
WBBM/WRAL<2 X X X X X X X X X X X X X X
WUSA X X X X
KPIX X X X
NBC Network KCNC X X X X X X X X X X X X X X
WXIA/WNBC<3 X X X X X X X X X X X X X X
WBZ/WHDI<4 X X X X
KNBC X X X
PBS KRMA X X X X X X X X X X X X X X
WIlYY X X X X X X X X X
Fox KTVU X X X X X X X X X X
KDVR X X X X X
WEFLD X X X
Total number ol stations 16 15 5 16 16 17 17 17 17 16 21 25 24 24

1> Station dropped when switched from independent to network affitiate in 1995. Sce United Video Satellite Group, SEC Form 10-K, 1993 (from Disclosure).

2> Switched in 1992-1 from WBBM to WRAL.
3> Switched in 1995-2 from WXIA to WNBC.

4> WHDH was substituted for WBZ in 1995-1 when WBZ dropped its NBC affiliation and WHDH picked it up. See NAB, Market-by-Market Review, 1995.

Source: Cable Data Corporation, TVRO Systems, 1989-1995.
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CARRIERS OF SATELLITE RETRANSMITTED STATIONS
1989-1995

First Time Period Second ‘Fime Period Third Time Period
Type Station Carrier Fiom To Cantier From To Carrier From_ Ta
Independent KTLA uviy 89-1 95-2 PrimeStar 90-2 93-2
WGN uvirv 89-1 95-2 PrimeStin 90-2 9d-1 Netlink 89-1 91-2
wrix uviy 89-1 952 PrimeStar 90-2 94-1
KEVI uviv 89-1 94-2- 1
WSBK 1ML 89-1 95-2 PrimeStar -2 93-1
WWOR EMI 89-1 95-2 PrimeStar 90-2 93-1
wiBs 8§88 89-1 95-2 PrimeStar 90-2 95-2 DirecTV 94-1 95-2
KWGN Netlink 89-1 95-2
ABC Network KUSA Netlink 89-1 95-2
WABC Primetime 24 89-1 95-2
WPLG Netlink 94-1 95-2 PrimeStar 94-1 95-2
KOMO Primetime 24 94-2 95-2
CBS Network KMGH Netlink 89-1 95-2
WBBM/WRAL<2 Primetime 24 89-1 95-2
WUSA Netlink 94-1 95-2 PrimeStar 94-1 95-2
KPIX Primetime 24 94-2 95-2
NBC Network KCNC Netlink 89-1 95-2
WXIA/WNBC<3 Primetime 24 89-1 95-2
WBZ/WHDH-<4 Netlink 94.1 95-2 PrimeStar 94-1 95-2
KNBC Primetime 24 94-2 95-2
PBS KRMA Netlink 89-1 95-2 Primetime 24 94-2 95-2
WHYY PrimeStar 91-2 95-2
Fox KTvU PrimeStar 90-2 95-2 <5
KNDVR Netlink 89-1,94-1 <6 95-2
WELD Primetime 24 94.2 95.2

1"+ Station dropped when switched fiom independent to network affiliate in $995. See United Video Sutellite Group, SEC Form 10-K, 1993 (fiom Disclosure).
2.+ Switch in 1992-1 from WBBM to WRAL.

3 > Switch in 1995-2 from WXIA to WNBC,

4> WHDII was substituted for WBZ in 1995-1 when WBZ dropped its NBC affifiation and WHDIH picked it up. See NAB, Market-by-Market Review, 1995,
5 - Station not carried during 1993-2.

6 > Station carried in 1989-1 and then from 1994-1 to 1995-2.

Source: Cable Data Corporation, TVRO Systems, 1989-1995.
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TABLE 6

AVERAGE SUBSCRIBERS
SELECTED SATELLITE RETRANSMITTED STATIONS
AND TOTAL HOME SATELLITE

1989-1995
Total Home
Satellite As A Percent of Total Home Satellite
PBS <1 ABC <2 WTBS Subscribers PBS ABC WTBS
1989 89.392 146,678 278,369 520,000 17% 28% 54%
1990 149,211 252,556 414,043 680,000 22% 37% 61%
1991 197.317 351,417 526,394 742,000 27% 47% 71%
1992 284.516 548,170 708,399 893,500 32% 61% 79%
1993 - 433.189 944,331 1,161,320 1,352,500 32% 70% 86%
1994 597.365 1,505,890 1,787.226 2,231,000 27% 67% 80%
1995 1,173.278 2,465,599 3,088,304 3,740,000 31% 66% 83%

1> KRMA and WHYY.
2> KUSA. KOMO. WABC and WPLG.

Source:
Retransmitted Stations: Table 6A.
Home Satellite: Table 4.



1989-1
1989-2
1990-1
1990-2
1991-1
1991-2
1992-1
1992-2
1993-1
1993-2
1994-1
1994-2
1995-1
1995-2

SUBSCRIBERS TO SELECTED SATELLITE RESTRANSMITTED STATIONS

1989-1995
PBS ABC WTBS
NetLink Primetime 24  PrimeStar NetLink NetLink  Primetime 24 Primetime 24 PrimeStar PrimeStar  DirccTV SSS
KRMA KRMA WHYY KUSA WPLG KOMO WABC WPLG
71,617 71,617 49,989 236,606
107,167 94,911 76,839 320,132
135,033 122,244 102,772 383,179
163,389 150,683 129,411 121 444,786
181,311 168,944 150,628 2,021 497,060
206,706 6,617 195,767 187,494 8,192 545,517
235,996 22,029 232,350 255,446 22,316 615,982
273,628 37,379 275,442 333,103 37,380 741,120
335,417 52,184 341,592 474,472 52,183 956,520
415,369 63,408 427,869 644,728 63,407 1,250,529
475,606 63,148 481,878 19,783 788,639 7,758 69,154 736 1,500,298
536,314 26,053 93,610 525,522 107,292 37,936 949,342 93,631 141,821 97,867 1,764,576
564,058 186,136 249,337 531,400 174,733 137,028 1,153,022 251,092 373,720 440,861 1,900,149
562,431 346,511 438,084 521,514 194,478 202,881 1,327,581 437,469 740,232 768,439 1,953,207

Note: Subscribers cxcept PrimeStar are calculated as the total dollars divided by 6 months divided by the rate for the station (3

cents for network and PBS stations or 12 cents for independent stations (WTBS) prior to 5/1/92 and 6 cents for network and PBS
stations or 14 cents for syndex-proof independent stations (WTBS) afier 5/1/92. Calculations for the first half of 1992 use the old

rate for 4 months and the new rate for 2 months,

Source:

Cable Data Corporation, TVRO Systems 1989-1995.

CRT, 1991 Satellite Carrier Rate Adjustment Proceeding , in Federal Register, May 1, 1992, p. 19052 and
WHYY subscribers: PrimeStar Partners Statement of Account for Secondary Transmissions by Satellite
Carriers for Private Home Viewing for the periods 1991-2 to 1992-1 and 1993-1 to 1995-2.

V9 A'1I8VL




UNITED VIDEO SATELLITE GROUP

Superstar and UVTYV Financial Data

Superstar:

Revenues

Operating Expenses <1
EBITDA <2

Depreciation & Amortization
Operating Income

EBITDA Margin Percent
Operating Margin Percent

UVTV:

Revenues
Operating Expenses <1
EBITDA <2

o Depreciation & Amortization
Operating Income

EBITDA Margin Percent
Operating Margin Percent

1991-1995

1991 1992 1993

1994 1995

--(3000)--

$ 16,900 $ 25200 $ 65,517 $134,905 §166,306

16,400 23,500 61,785
500 1,700 3,732
703

121,682 144,671
13,223 21,635
1,099 1,524

$ 3,029 $ 12,124 § 20,111

3% 7% 6%
5%

10% 13%
9% 12%

$ 19,100 $ 21,200 $21474 $ 22873 $ 26,572

10,895 9,900 8,451
8,205 11,500 13,023
2,634

8,761 10,983
14,112 15,589
2,471 2,447

$10,389 3 11,641 $ 13,142

43% 53% 61%
48%

1> Before depreciation and amortization.
2> Earnings before interest, taxes, depreciation and amortization.

Source:

62% 59%
51% 49%

1991-92: United Video Satellite Group, SEC Form 10-K, 1993 (from Disclosure).

1993-95: United Video Satellite Group, SEC Form 10-K, 1993, pp. 29-30.



TABLE 8

PRICES CHARGED BY NATIONAL PROGRAMMING SERVICE (NPS)
" FOR 12 POPULAR CABLE NETWORKS AND
RETRANSMITTED NETWORK AND PBS STATIONS

Monthly

Rate Average

12 Popular Cable Networks

A&E <1 $ 095
CNN/HN <2 1.35
DISC 0.40
ESPN 2.00
FAM 0.60
LIFE 0.65
MTV <3 1.50
NICK <4 1.25
TNN 0.65
TNT 1.40
USA <5 1.00

Total $ 11.75 $ 098

Retransmitted Network and PBS Stations

o Denver 3 (ABC, CBS, NBC) $ 250
PBS (KRMA) 0.95
Total § 345 $ 0386

PT24 East (ABC, CBS, NBC) § 265
PBS (KRMA) 0.95
Total $ 3.60 5 090

Note: Monthly rate requires purchase of a
minimum of five services.

1> Includes History.

2> Includes CNN International.

3> Includes VH1,TLC, Outdoor Channel.
4> Includes TLC, Outdoor Channel.

5> Includes Sci-Fi.

| (. Source: National Programming Service, Entertainment Price Guide, pp. 8-9.
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between cable system operators, home video distributors and programming rights owners; of
vertical mergers between motion picture producer-distributors and cable programmers and
between cable programmers and system operators; of music rights society practices in licensing
local stations and cable programmers; and of changes in newspaper and magazine distribution.
She has also undertaken price-cost studies in connection with allegations of predatory pricing by
cable system operators and newspaper publishers. In the regulatory area, Ms. McLaughlin has
evaluated existing and proposed FCC rules concerning ownership of television stations in adjacent
markets, broadcast network financial interest and syndication, the broadcast network-affiliate
relationship, cable rate regulation, access to cable programming and media competition. She has
also analyzed the effect of restrictions on local telephone companies in connection with their
ownership interests in cable programmers and operators. Further, she has analyzed the future
demand for, and cost of, satellite pay-per-view ventures and cable television franchises.

In the area of insurance, she has analyzed proposed changes in the antitrust exemption.
the so-called crises in liability and auto insurance, the effect of various regulatory mechanisms and
the impact of changes in distribution.

In addition, Ms. McLaughlin has worked extensively in the area of impact and
damages in connection with antitrust, contract, environmental and other litigation. She has
prepared affirmative damage estimates on behalf of both plaintiffs and defendants, as well as
analyses of damage studies performed by others. The firms involved in these analyses include
manufacturers of photographic supplies, consumer electronic products, fertilizers, paint, windows
and pharmaceutical products and distributors of chemicals, steel, cellular phones and emergency

lighting equipment.
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Paschall and Intervenors v. The Kansas City Star Co. (W.D. Mo.), an antitrust case.
Deposition testimony, November 1980.
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Deposition testimony, September 1981.
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contract case.
Deposition testimony, June 1982.

East Coast Chemicals v. Exxon (Sup. Ct. N. J.), a product liability case.
Damages report, June 1983; deposition testimony, June 1983.
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Deposition testimony, October 1985.
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Deposition testimony, December 1985; trial testimony, January-February 1986.
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Deposition testimony, April 1987.
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Affidavit, January 1988; deposition testimony, February 1988.
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Personal Preference Video, Inc. et al. v. Home Box Office, Inc. (N.D. Tex.), a breach of contract

case.
Trial testimony, October 1991.
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With Paul Joskow, "McCarran-Ferguson Act Reform: More Competition or More Regulation?,"
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"Federal Charter Plan Background Analysis".
Report prepared for the Insurance Solvency Coalition, December 1991.

Abbott Laboratories v. Mead Johnson & Company (S.D. Ind.), a Lanham Act case.
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With Lewis J. Perl and Jonathan Falk, Reports on econometric issues, June and July 1993.

Selcke v. Touche Ross & Co., et al. (Cir. Court of Cook County, IlI), a breach of contract case.
Deposition testimony, March 1994 and May 1995.

Thompson Everett, Inc. v. National Cable Advertising, Inc., et al. (E.D. VA), an antitrust case.
With Richard Schmalensee, Report, March 1994; deposition testimony, April 1994.

With Paul Joskow, “Competitive Effect of Elimination of Small Overbuilds Between Time Warner

and Cablevision Industries,”
Report prepared for submission to the Federal Trade Commission, April 1995

Turner Broadcasting System, Inc., et al., v. Federal Communications Commission, et al. (D.D.C),

a First Amendment case.
Deposition testimony, May 1995; affidavits, May and June 1995.

Review of the Commission’s Regulations Governing Programming Practices of Broadcast
Television Networks and Affiliates, FCC MM Docket No. 95-92.
With Philip A. Beutel and Howard P. Kitt, Report, October 1995, Supplemental Report, January

1996.
Frebon International Corporation v. Bell Atlantic Corporation, et al. (D.D.C), a breach of

contract case.
Report, February 1996; deposition testimony, March 1996.
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Summary

The purpose of my testimony is to discuss the value that cable operators placed
upon different types of distant signal non-network programming during the period
1989 to 1992 -- based upon my experience and upon the 1989 and 1992 surveys of
cable operators that were conducted under my supervision.

| will compare the methodology and results of our 1989 survey (about which |
had testified in the 1989 cable royalty distribution proceeding) and our 1992 survey
(which was conducted after release of the Copyright Royalty Tribunal's (“CRT") final
determination in the 1989 proceeding). In each of the surveys, a random sample of
nearly 200 Form 3 cable operators assessed the relative value of the various types of
non-network programming on the distant signals that they actually carried. The cable
operators were asked, among other questions, to allocate a fixed dollar amount (a
program budget) to each of the program categories. As in the royalty distribution
proceedings, an increased allocation to one category could be made only at the
expense of another category.

The surveys show that cable operators would have allocated their distant signal
program budgets as follows:

Percen All

1989 1992
Live protessional and college team sports 34.2% 38.8%
Movies : 31.2 25.6
Syndicated shows, series and specials 16.9 16.0
News and public affairs programs 11.8 12.4
Devotional and religious programming 43 3.9
PBS and all other public TV programming 1.3 3.0
Canadian programming _02 _ 03
Total 99.9%" 100.0%

*Does not equal 100 percent due to rounding.

In my testimony, | will discuss the factors that cable operators consider when
evaluating different kinds of programming, including distant signal programming. | will
also explain the role of survey research in ascertaining program value and describe
how the 1989 and 1992 cable operator studies were conducted. In particular, | will
highlight the ways in which the 1992 study responded to concerns expressed by the
CRT regarding the 1989 and prior cable operator surveys. Finally, | will compare the
results of the two studies with my experience in the industry and with the viewing
concept advanced by the Motion Picture Association of America in the cable

distribution proceedings.



Based upon my experience and the surveys | am sponsoring, it is my opinion
that:

a Throughout the period 1989 to 1992, cable operators valued live
professional and collegiate sports programming more highly than any
other type of distant signal programming;

o Between 1989 and 1992 cable operators attached an increasingly
greater value to distant signal sports programming than to distant signal
movies, with the gap between the two categories rising from three
percentage points in 1989 to thirteen percentage points in 1992; and

2 In a free market absent compulsory licensing, cable operators would
have spent in excess of one-third of their 1989 to 1992 distant signal

program budgets on sports programming.
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TESTIMONY OF PAUL I. BORTZ

| am presenting this testimony on behalf of the Joint Sports Claimants in the
1990-92 .cable royalty distribution proceeding.

I._Experience With the Television industry and Program Valuation Issues

| am President of Bortz & Company, inc. Bortz & Company is an economic,
financial and market consuiting firm serving clients in the media, sports and entertain-
ment industries -- with particular emphasis on the cable television and broadcasting
industries. Prior to founding Bortz & Company in August 1988, | was a managing
director of Browne, Bortz & Coddington, Inc. (BBC) and oversaw the telecommunica-
tions practice at that firm. Prior to joining BBC in 1979, | was Deputy Assistant
Secretary of Commerce with the National Telecommunications and Information
Administration. A copy of my resume is attached as Appendix A.

During the past 16 years, | have directed numerous cable, broadcasting and
sports programming studies at BBC and Bortz & Company.

A. Cable. The cable television studies have addressed both operations and
programming elements and have included economic and financial assessments,
strategic planning and competitive analysis.

My research and consultation regarding programming has involved a variety of
issues related to all aspects of the cable business, including the role of programming
on cable television in attracting and retaining subscribers; the economic and market
prospects of existing and proposed cable programming ventures; the potential value to
cable operators and their subscribers of a particular program concept; the impact on
individual cable system subscribership of certain cable network programming; the role
of programming (including sports programming) in differentiating cable television and
its existing and potential competitors; and the valuation of cable programming from
subscriber and operator perspectives. My work in this area has involved numerous
interviews with senior programming executives at major cable multiple system
operators (“MSQ"); interviews at the local cable system level; focus group research;
and cable operator and subscriber survey research.

Clients | have advised on cable television matters include: Capital Cities/ABC
(formerly the American Broadcasting Companies, Inc.), Citibank, N.A., Cox
Communications, the Cable Television Administration and Marketing Society (CTAM),
E! Entertainment Television, ESPN, Inc., Tele-Communications, Inc., Times Mirror
Cable Television and The Washington Post Company.

B. Broadcast. My research in the broadcasting industry has focused on
economic, financial, strategic planning and programming areas. Among other things,
studies have addressed the effects of cable television programming on broadcast
viewing and have analyzed the television program market. A study specifically
addressing sports programming on television was completed for the NAB. Capital
Cities/ABC, Inc. has been a retainer client since 1979. Studies have also been
completed for the National Association of Broadcasters (NAB), the Television



Operator's Caucus and numerous broadcast station group owners, such as Group W
Broadcasting and Landmark Communications.

C. Sports. The sports television market and negotiation of the sale of sports
television rights have been another focal point of my research and consulting practice.
| have been responsible for survey research studies regarding consumer demand for
sports programming and have analyzed the economics of delivering sports
programming by cable TV. | have been personally involved in negotiations for the
rights to sports programming for basic and pay cable services and broadcast pack-
ages at both the national and local levels.

Clients include the National Basketball Association, the National Hockey
League and several professional basketball, major league baseball and hockey
franchises. Organizations assisted in the negotiation process include the National
Basketball Association, National Hockey League, Golden State Warriors, New Jersey
Nets, Dallas Mavericks, Denver Nuggets and St. Louis Cardinals.
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. How ble Operators Val The Different Types of Program Services

Cable television originated in the 1950s as a “reception service,” providing a
means to deliver the signals of over-the-air broadcast stations to (primarily rural) areas
where over-the-air reception of those signals was poor. Since the mid-1970s,
however, cable television has extended its reach and captured the interest of
consumers in major markets by offering a large number of channels featuring a wide
variety of programming types. In addition to improved reception, the choice and
variety provided by cable TV has contributed to the industry’s substantial growth in
market penetration. A channel lineup for a “typical” cable television system (in this
case Mile High Cable Television of Denver) is presented on Table 1. The
programming services typically carried and their general characteristics are described

“below.
TABLE 1. CHANNEL GUIDE FOR MILE HI
CABLE TELEVISION OF DENVER
Channel Station Category
Basic Service ($8.80 per month)
2 KWGN Local broadcast
3 Program Guide Local origination
4 KCNC Local broadcast (NBC)
6 KRMA Local broadcast (PBS)
7 KMGH Local broadcast (CBS)
8 Municipal Channel Local access
9 KUSA Local broadcast (ABC)
10 KTCI Local origination
12 KBDI Local broadcast (PBS)
13 KDVR Local broadcast (Fox)
17 KUBD Local broadcast
19 KRMT Local broadcast
20 KTVD Local broadcast
22 Public Access/Mind Extension University Local access/basic
49 TBS Distant signal
50 KCEG Local broadcast
51 WGN Distant signal
53 KWHD Local broadcast
54 Access/All Request TV Local access/PPV
55 Access/All Request TV Local access/PPV
56 Access/City Agency Local access
57 Access/Denver Local access
58 Access/Denver Local access
60 Galavision Basic
61 The Learning Channel Basic



)

TABLE 1. CHANNEL GUIDE FOR MILE Hi
CABLE TELEVISION OF DENVER, CONTINUED

11

Channel Station Category

Expanded Basic (optional) ($18.39 per month)

23 The Discovery Channel Basic

24 Black Entertainment Television Basic

25 The Family Channel Basic

26 CSPAN Basic
27 X Basic

28 Nickelodeon Basic

29 MTV Basic
30 E!TV Basic

31 VH-1/Comedy Basic
32 Prime Sports Network Basic

33 USA Network Basic

34 ESPN Basic
35 CNBC Basic
36 BRAVO Basic
37 Headline News Basic

38 CNN Basic

39 American Movie Classics Basic

40 TNT Basic

41 Arts & Entertainment Basic

42 Court TV Basic

43 . Lifetime Basic

44 The Nashville Network Basic

45 Country Music Television Basic

46 ESPN2 Basic

47 QvC Basic

59 Home Shopping Network Basic

A La Carte Services (optional) ($1.75 - $4.75 per service per month)
18 Encore Premium

48 Starz! Premium

Premium Channels (optional) ($11.95 per service per month)
1 HBO2 Premium
5 Showtime Premium
14 HBO Premium
16 Cinemax Premium

21 The Disney Channel Premium

Pay-Per-View (optional) ($3.99 per movie; typically $20 - $40 events)

11 PPV 11 Pay-per-view
15 PPV 15 Pay-per-view
52 Spice Pay-per-view
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A. Nature of program _services offered by cable. Cable system
operators deliver the following types of programming services:

1. _Local broadcast stations. Cable systems retransmit the signals of local

broadcast stations -- that is, stations that are generally available in the cable system’s
community off-the-air. Local stations include those that are affiliated with national
networks (ABC, CBS, NBC and Fox), commercial independent outlets and public
stations (which generally offer Public Broadcasting Service or PBS programming). On
Table 1, the local broadcast stations include KWGN, KCNC (NBC affiliate), KRMA
(PBS), KMGH (CBS affiliate), KUSA (ABC affiliate), KBDI (PBS), KDVR (Fox affiliate),
KUBD, KRMT, KTVD, KCEG, and KWHD.

2. _Distant broadcast stations. A cable system may also retransmit the

programming of a “distant signal” -- a broadcast station whose signal originates in a
market that is generally more than 35 miles away. A distant signal is available over-
the-air (that is, without cable) in its market of origin and is distributed to the cable
system via satellite or microwave or through the aid of specialized antennas. Distant
signals include any of the types of stations described above (network affiliate,
commercial independent, public and in some instances Canadian stations). Certain
commercial independent stations which have extensive distant signal distribution via
satellite are referred to as “superstations.” The most prominent of these are WTBS
(originating in Atlanta), WGN (Chicago) and WWOR (New York/Secaucus, New
Jersey). On Table 1, the distant signals are WTBS (carried on channel 49) and WGN
(channel 51).

3. “Basic cable” networks. During the 1989 to 1992 period, cable system

operators typically marketed a single package of programming services usually
referred to as the “basic package.” In addition to the local and distant broadcast
signals described above, the most widely distributed programming services offered in
this package (commonly known as “basic cable networks”) included:

Year

Network Service Began Programming Description

ESPN 1979 Live and taped sports programming and sports news

Cable News Network (CNN) 1980 24 hour news programming

USA Network 1980 General entertainment programming featuring movies
and syndicated series

Discovery Channei 1985 Documentary programming featuring history, science
and nature

Nickelodeon/Nick-at-Nite 1979 Children's programming, accompanied by “classic”
syndicated series in evenings

TNT 1988 General entertainment programming featuring movies
and sports

C-SPAN 1979 Live and taped coverage of the U.S. House of
Reprasentatives

The Nashville Network 1983 Country music videos and other “country lfestyle”
programming

MTV 1981 Music videos and related youth-oriented entertainment
programming

The Family Channel 1977 Family-oriented general entertainment programming
featuring movies and syndicated series

Lifetime 1984 Programming oriented toward women and featuring

syndicated series and movies
Arts & Entertainment 1984 Culturally-oriented programming featuring movies
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Regional sports networks which feature local professional and college sports
teams and other sports programming and regional news networks may be offered as
basic services or as premium services (discussed below). On Table 1 Prime Sports

Network (channel 32) is a regional sports network.

The basic networks began to develop in the late 1970s and early to mid-1980s
as entrepreneurs recognized the need for expanded programming choices (i.e.,
beyond local and distant broadcast signals and premium movie services) to
encourage subscriber growth in areas where local broadcast signal reception was
adequate. These networks generate revenue by charging cable systems license fees
and by selling advertising. License fees range from over $1.00 per subscriber per
month for selected regional sports networks to only a few cents per subscriber (or even
free) for other services. Basic cable networks typically sell approximately 80 percent of
their advertising inventory on a national basis, and grant the cable system delivering
the service about 20 percent of the inventory for local sale. In the aggregate, cabie
network revenues are divided roughly equally between license fees and advertising
sales. Basic cable networks, unlike distant signals, are not available over-the-air (that
is, without cable) in any market.

4. Premium an -per-view service. Cable operators also offer services
which are marketed individually to consumers. Premium services (including movie-
based services such as Home Box Office and Showtime as well as other services such
as The Disney Channel and The Playboy Channel and in some instances regional
sports networks) are offered for a separate per channel charge. Pay-per-view services
generally schedule movie, event (i.e., sports, concerts, etc.) or adult programming
which the customer can order on a per program basis. With the exception of regional
sports networks, premium services are typically commercial free -- and are supported

" solely by the sale of subscriptions to consumers. On Table 1 these services include

Home Box Office (Channels 1 and 14), Showtime (channel 5), Cinemax (channel 16),
The Disney Channel (channel 21), Encore (channel 18), Starz! (channel 48), Request
Television (channels 11 and 15) and Spice (channel 52). '

5. Local ogrigination/access. Many cable systems also reserve channels for

locally originated programming, including programming produced by the cable system
itself as well as programming created by local governments, local educational entities
and community members. On Table 1 these include channels 8, 10, 22 and 54
through 58.

B. Determinants of program_value. In making decisions about which
services to carry, many cable operators are faced with channel capacity constraints.

As shown below, in 1989 79 percent of all cable households subscribed to systems
with capacity of fewer than 54 channels; in 1992 the comparable number was 65

percent:?
Table 2. Channel Capacity of Cable Systems: 1989-1992

Channel Percent of Cable Subscribers
Capacity 1989 1992 |
54 or more 20.6% 34.6%
30-53 66.2 59.9
Less than 30 _13.2 55
Total 100.0% 100.0%

1Warren Publishing, Inc., Television & Cable Factbook, various years.
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Considering the number of available program services, the supply of
programming service options exceeds demand by most cable operators (i.e., as
limited by capacity constraints for the majority of these systems). Moreover, caple
operators must carefully weigh the cost of adding a new programming service
(including actual costs as well as the opportunity cost of choosing it over other
available services) against the value it may provide to the system. It is in this context
that programming carriage decisions are made by cable operators. In my experience,
programming carriage decisions are made based on two primary determinants of

value:

(1) Abili f nd retain subscribers. Cable television systems in the
aggregate derive approximately two-thirds of their revenues directly from
basic (and expanded basic) subscription fees. Moreover, essentially all
other available revenue sources (including premium service
subscriptions, equipment rentals, installation fees, advertising and home
shopping revenues) are dependent on the number of subscribers to the
system. Thus, cable operators maximize revenue by attracting the
largest number of subscribers within their designated franchise areas.
Equally important, profitability is influenced by substantial turnover in the
subscriber base (more than one-fourth of subscribers “churn” annually).
Thus, retention of subscribers is also critical to operators. The value that
cable operators attach to most programming depends primarily on its
ability to attract and/or retain subscribers.

(2) Programming economics. Programming can have substantial value if it
attracts and retains subscribers, but that value is indirect. Most
programming - options also involve direct revenues and/or costs.
Premium and pay-per-view services are the most straightforward exam-
ples. When a customer chooses to pay on the order of $10 per month to
subscribe to HBO, this income is divided (generally about equally)
between the local cable systems and HBO. A similar revenue sharing
arrangement exists with regard to pay-per-view programming when a
subscriber purchases an individual program.

A different equation is evident for basic cable networks. Cable operators
pay a per subscriber license fee to the programming service for each
subscriber to which the service is available. No direct subscription
revenue attributable to the services accrues to the operator. Operators
do receive a portion of the advertising inventory (usually about 20
percent and not varying much across services) offered within the
program service for sale in the local franchise area -- so direct revenue
can be obtained in this manner. Local ad sales by cable operators are
estimated to have increased from almost $500 million in 1989 to nearly
$900 million in 1992.2 (It should be noted that one category of basic
services -- home shopping networks -- does not charge license fees or
sell advertising and actually shares with cable systems a percentage of
home shopping sales generated within the system’s franchise area.)

2paul Kagan Associates, Inc., The Cable TV Financial Databook, various years.
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Finally, distant broadcast signals are retransmitted in return for payment
of compulsory licensing copyright fees and, in some instances, a fee to
satellite distributors of the signal. These signals (like basic cable
networks) are typically included in the basic service package. However,
for these signals no local advertising inventory is available to, and thus
no direct revenue stream is obtained by, the cable operator.

These distinctions between service types are critical to understanding how
programming (and in particular distant signal programming) is valued by cable opera-
tors. In contrast to essentially all other discretionary programming services which
cable operators may opt to carry, distant broadcast signals do not offer the potential of
a direct revenue stream. As a result, the decision to carry these signals must be predi-

" cated solely on their value in attracting and/or retaining subscribers. Likewise, the

relative value of each type of programming on distant signals turns upon its ability to
attract and to retain subscribers. In a free market, cable operators would pay the most
for the programming which they believed was most useful in subscriber attraction and
retention.
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1. The Rol # Survey Research and the Constant Sum Scale in
Determining Relative Program Yalues

Survey research is frequently utilized and relied upon in decisionmaking
regarding a variety of issues in the cable industry, including new product/service
introductions, valuing and/or assessing perceptions of existing products/services and
quantifying actual behavior. Cable system operators often use survey research to
measure customer satisfaction as well as to measure the appeal of various types of
programming service, while programmers commonly survey consumers and/or
operators regarding the attractiveness of their concept. Survey research is currently
occupying a key role in assessing competitive strategies as cable operators prepare
for the entry of telephone companies and other new service providers, and is an
important element in decision-making regarding prospective services including
interactive television. Moreover, survey research is often the most important tool
available for assessing potential behavior (especially in instances where market tests

cannot be conducted).

We have sought -- as directly as possible -- to address the issue of what cable
system operators would pay for distant signal program types in a free marketplace.
Decisionmakers at the cable systems themselves were contacted. A survey technique
known as the constant sum approach was selected. This approach requires the
respondent to allocate a percentage of a finite pool (in this case a programming
budget) to each of the program categories. An increased valuation to one program
type can only be made at the expense of another. This is similar to “real world" budget
allocations in which a fixed set of resources must be divided among competing
possible uses. The constant sum approach is the most appropriate survey research
technique when (as here) a comparative rather than absolute value measure is being

sought.
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IV. Cable Operators’ Valuation of Distant Signal Program Types: The
1989 and 1992 Constant Sum Studies

A number of constant sum studies have been performed by various market
researchers in conjunction with the Copyright Royalty Distribution Proceedings. The
methodology, key findings and criticisms of these studies are described in a Bortz &
Company report entitied History and Analysis of the CRT Cable Operator_Surveys:
1978-1993. Bortz & Company Senior Vice President James M. Trautman will provide

testimony regarding this report.

My testimony focuses on the 1989 and 1992 studies, which were completed
under my supervision. | presented the 1989 study before the Copyright Royalty
Tribunal in the 1989 Proceeding. The Tribunal stated that the study formed “a key part

of our determination,”3 but also criticized certain study elements. In preparing our
study for 1992 (the first year after release of the Tribunal's 1989 Final Determination),
we attempted to make improvements in response to the Tribunal's comments. Our
methodology and those modifications are discussed below, followed by a summary of
key findings in both studies and consideration of trends indicated by the two studies.

A. Methodology. The 1989 and 1992 surveys asked a random sample of
cable operators four sets of questions. The first survey question “screens” potential
respondents to ensure that they are qualified to answer the key valuation question.
The second asks the respondent which categories of programming were most popular
among subscribers. The third asks the respondent to identify which types of
programming the operator used in advertising and promotion. Finally, the fourth ques-
tion asks the respondent to allocate a fixed program budget among the different
categories of programming.

The survey uses a stratified random sampling design enabling results to be
projected to the universe of Form 3 cable systems; and respondents are asked only
about the programming on distant signals they actually carried during the subject year
of the survey.

1. _Questionnaire design. Survey instruments used in 1989 and 1992 are set
forth as Appendices B and C, respectively. Bortz & Company drafted the survey
instruments giving consideration to earlier survey instruments and responding to
issues raised by the Tribunal in the 1989 and prior proceedings. In dra