PUBLIC VERSION
Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C. Cew e e -
Inre
Determination of Royalty Rates and Terms Docket No. 16-CRB-0003-PR
for Making and Distributing (2018-2022)
Phonorecords
(Phonorecords III)

§385 REGULATION REDLINE AND CHANGES OF GEORGE D. JOHNSON (GEO)

In accordance 37 C.FR. § 351.4(b)(3), George D. Johnson (“GEO”) proposes the
following rates and terms for making and distributing phonorecords under the statutory license
provided by 17 U.S.C. § 115 during the period January, 1, 2018 through December 31, 2022.

Further pursuant to 37 C.ER. § 351.4(b)(3), GEO reserves the right to revise its rate
proposal at any time during the proceeding, up to, and including, the filing of the proposed
findings of fact and conclusions of law.

GEO respectfully submits the following redline and new changes to 37 C.FR. § 385
Subparts A, B, and C in conjunction with GEO’s written direct statement (“WDS”) and Amended
Written Direct Statement (“AWDS?”) to be filed shortly with minor corrections to Subpart B & C.

One final note, GEO attempts to remove the “limited download” from the certain
provisions and may have inadvertently contradicted some of the free-trial regulations that should
also be eliminated. GEO would like to limit any listens or free-trials to a restricted download but

understands provisions may include a free partial-listen or similar “testing” of a song.
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Subpart A—Physical Phonorecord Deliveries, Permanent Paid Digital Downloads and 1 | |
Ringtones

§385.1 General.

(a) Scope. This subpart establishes rates and terms of royalty payments for making and
distributing phonorecords, including by means of digital phonorecord deliveries, in accordance
with the provisions of 17 U.S.C. 115.

(b) Legal compliance. Licensees relying upon the compulsory license set forth in 17 U.S.C. 115
shall comply with the requirements of that section, the rates and terms of this subpart, and any
other applicable regulations. ol

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this subpart, the rates and terms of any licenseiagreements entered intoby 1 1 | |

Copyright Owners and Licensees shall apply in lieu of the rates and terms of this subpart to use:
of musical works within the scope of such agreements. ‘

§385.2 Definitions.
For purposes of this subpart, the following definitions apply:

Copyright owners are nondramatic musical work copyright owners who are entitled to royalty | |
payments made under this subpart pursuant to the conmipulsoty license under 17 U.S.C. 115. | | |

Digital phonorecord delivery means a digital phonorecord delivery as defined in 17 U.S.C.
115(d).

Licensee is a person or entity that has obtained a compulsory license under 17 U.S.C. 115, and
the implementing regulations, to make and distribute phonorecords of'a nondramatic musical | |
work, including by means of a digital phonorecord delivery.1 1 1

Permanent paid digital download means a digital phonorecord delivery that is distributed in the
form of a download that may be retained and played on a permanent basis at royalty rate defined
under §385.3.

Ringtone means a phonorecord of a partial musical work distributed as a digital phonorecord ' |
delivery in a format to be made resident on a telecommunications device for use to announce the |
reception of an incoming telephone call or other communication or message or to alert the
receiver to the fact that there is a communication or message. ‘
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§385.3 Royalty rates for making and distributing phonorecords.

(a) Physical phonorecord deliveries and permanent paid digital downloads. For every physical
phonorecord and permanent digital download made and distributed, the royalty rate payable
for each work embodied in such phonorecord shall be either 9} 50 cents or =73 9.6 cents
per minute of playing time or fraction thereof, whichever amount is larger.

(b) Ringtones. For every ringtone made and distributed, the royalty rate payable for each work
embodied therein shall be 24 48 cents.

§385.4 Late payments.

A Licensee shall pay a late fee of 1.5% per month, or the highest lawful rate, whichever is lower,
for any payment received by the Copyright Owner after the due date set forth in §201.19(e)(7)(1)
of this title. Late fees shall accrue from the due date until payment is received by the Copyright
Owner. [74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67942, Nov. 13, 2013]

Subpart B—Interactive Streaming and-hnited Bownloads
§385.10 General.

(2) Scope. This subpart establishes rates and terms of royalty payments for interactive streams
andlimited-dovmleads of musical works by subscription and nonsubscription digital music
services in accordance with the provisions of 17 U.S.C. 115.

(b) Legal compliance. A licensee that, pursuant to 17 U.S.C. 115, makes or authorizes interactive
streams er-limited-dewnloads of musical works through subscription or nonsubscription digital
music services shall comply with the requirements of that section, the rates and terms of this
subpart, and any other applicable regulations, with respect to such musical works and uses
licensed pursuant to 17 U.S.C. 115.

(¢) Interpretation. This subpart is intended only to set rates and terms for situations in which the
exclusive rights of a copyright owner are implicated and a compulsory license pursuant to 17
U.S.C. 115 is obtained. Neither this subpart nor the act of obtaining a license under 17 U.S.C.
115 is intended to express or imply any conclusion as to the circumstances in which any of the
exclusive rights of a copyright owner are implicated or a license, including a compulsory license
pursuant to 17 U.S.C. 115, must be obtained.

[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67942, Nov. 13, 2013]
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§385.11 Definitions.

For purposes of this subpart, the following definitions shall apply:

Affiliate means an entity controlling, controlled by, or under common control with another entity,
except that an affiliate of a record company shall not mclude a copyng,ht owner of musical works

to the extent it is engaging in business as to musical works.

Applicable consideration means anything of value given for the identified rights to undertake the
licensed activity, including, without limitation, ownership equity, monetary advances, barterior |
any other monetary and/or nonmonetary consideration, whether such consideration is conveyed
via a single agreement, multiple agreements and/or agreements that do not themselves authorize
the licensed activity but nevertheless provide consideration for the identified rights to undertake
the licensed activity, and including any such value given to an affiliate of a record company for'
such rights to undertake the licensed activity. For the avoidance of doubt, value giventoa | |
copyright owner of musical works that is controlling, controlled by, or under common control
with a record company for rights to undertake the licensed activity shall not be considered value
given to the record company. Notwithstanding the foregoing, applicable consideration shall not|
include in-kind promotional consideration given to a record company (or affiliate thereof) that is
used to promote the sale or paid use of sound recordings embodying musical works or the paid :
use of music services through which sound recordings embodying musical works are available -
where such in-kind promotional consideration is given in/connection with a use that qualifies for
licensing under 17 U.S.C. 115.

BUY bution means a mandatory BUY button on all interactive and non-interactive Subpart B and
C streaming services which allows customers to voluntarily buy or purchase a workasa | | |
permanent paid digital download defined under §385.2 and paid at'the royalty rate defined and -
determined in Subpart A under §385.3. Works are downloaded on-dernand or from already
streaming cached reproductions as defined in §385.11: Revenues are to be divided 80% to all
respective music copyright owners and creators and 20%ito the respective Services or Licensees.
Copyright Revenues are to be divided 50/50 between §115 and §114 copyright owners; §115
songwriters and publishers via Performing Rights Organizations or by direct deal, and then §114
singers (45%). record labels (50%), AFM studio players (2.5%) and AFTRA bac,l\ground singers
(2.5%), in accordance with customary splits by SoundExchange.

GAAP means U.S. Generally Accepted Accounting Principles, except that if the U.S. Securities|
and Exchange Commission permits or requires entities with securitiesithat are publicly traded in
the U.S. to employ International Financial Reporting Standards, asissued by the International
Accounting Standards Board, or as accepted by the Securities and Exchange Commission if”
different from that issued by the International Accounting Standards Board, in lieu of Generally,
Accepted Accounting Principles, then an entity may emp] oy ‘Intbmauona] Financial Reporting |
Standards as “GAAP” for purposes of this subpart.
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Interactive stream means a stream of a sound recording of a musical work, where the
performance of the sound recording by means of the stream is not exempt under 17 U.S.C.
114(d)(1) and does not in itself or as a result of a program in which it is included qualify for
statutory licensing under 17 U.S.C. 114(d)(2).

Licensee means a person that has obtained a compulsory license under 17 U.S.C. 115 and its
implementing regulations.

Licensed activity means interactive streams restricted download erlimited-dewnleads of musical
works, as applicable.

Limited-downlead-means-a-digitaltransmission-efa-sound recording of a-musical - werkto-an-end
user-other-than-a-stream—that results-in-a-speei identifieblerepreduction-otthat-sound
recerding-thatis-only-aceessiblefor listeningfor—

BAnamounteltimenotto-exceed-l-month-from-the-ime-of the-ransmission-(unlessthe
serviceprovider—inticuofretransmitting-the-same-sound-recording-as-another imited-dewnleads
separately-and-upon-specificrequest-of-the-end-user made-through-a live network-connections
reautherizesuseforancthertimepericd not-to-exceed--menth)-or-in-thecass-ofe-subseription
transmission-aperiodoftime-following-the-end-ef the-applicable subseriptionnelongerthana
subseriptonrencwal period-er3-meonthsrwhicheverissheortersor

D Aspecificdnumberoftimesnot-te-cxeee ss-the-serviee-providerinticnof
retransmiting-the-same-seundrecordingas-ancther limited download-separately-and-upen
speetfierequestofthe-end-usermade-throvgha Hve network-connectionsreauthorizes-use-of
anotherseres-ol 2 orfowerplays)—orinthe-casc-ef asubseriptiontransmission 1 2 times-after

A A limited-dovnloadisa-general-digital pheonorecerd-deliveryunder M-S 153X
andD)-

Offering means a service provider's offering of licensed activity that is subject to a particular rate
set forth in §385.13(a) (e.g., a particular subscription plan available through the service
provider).

Promotional royalty rate means the statutory royalty rate of zero in the case of certain
promotional interactive streams and certain restricted downloads eertain-promotional-limited
downleads, as provided in §385.14.

Record company means a person or entity that

(1) Is a copyright owner of a sound recording of a musical work;
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(2) In the case of a sound recording of a musical work fixed before February 15, 1972, has rights
to the sound recording, under the common law or statutes of any State, that are equivalent to the
rights of a copyright owner of a sound recording of a musical work under title 17, United States
Code;

(3) Is an exclusive licensee of the rights to reproduce and distribute a sound recording of a
musical work; or

(4) Performs the functions of marketing and authorizing the distribution of a sound recording of
a musical work under its own label, under the authority of the copyright owner of the sound | | |
recording.

Relevant page means a page (including a Web page, screen or display) from which licensed
activity offered by a service provider is directly available to end users, but only where the

offering of licensed activity and content that directly relates to the offering of licensed activity
(e.g., an image of the artist or artwork closely associated with such offering, artist or album '
information, reviews of such offering, credits and music player controls) comprises 75% or more
of the space on that page, excluding any space occupied by advertising. A licensed activity is
directly available to end users from a page if sound recordings of musical works can be accessed
by end users for licensed activity from such page (in most cases this will be the page where the! |
limited download or interactive stream takes place). ‘

Service provider means that entity (which may or may not be the licensee) that, with respect to
the licensed activity,

(1) Contracts with or has a direct relationship with end users'in a case where a contract or
relationship exists, or otherwise controls the content made available to end users; ‘

(2) Is able to report fully on service revenue from the provision of the licensed activity to the
public, and to the extent applicable, verify service revenue through an audit; and

(3) Is able to report fully on usage of musical works by the service, or procure such reporfcmg, Lo
and to the extent applicable, verify usage through an audit. o

Service revenue. (1) Subject to paragraphs (2) through! (5) of the definition of “Service revenue,” | |
and subject to GAAP, service revenue shall mean the following: | o
(i) All revenue recognized by the service provider from end users from the provision of 11censed
activity;

(ii) All revenue recognized by the service provider by way of sponsorship and commissions asa |
result of the inclusion of third-party “in-stream” or “in-download” advertising as part of licensed |
activity (i.e., advertising placed immediately at the start, end or during the actual delivery, by

way of interactive streaming er-Hmited-dewnleads, as applicable, of a musical work); and

(iii) All revenue recognized by the service provider, including by way of sponsorship and
commissions, as a result of the placement of third-party advertising on a relevant page of the

service or on any page that directly follows such relevant/page leading up to'and including the
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limited download or interactive streaming, as applicable, of a musical work; provided that, in the
case where more than one service is actually available to end users from a relevant page, any
advertising revenue shall be allocated between such services on the basis of the relative amounts
of the page they occupy.

(2) In each of the cases identified in paragraph (1) of the definition of “Service revenue,” such
revenue shall, for the avoidance of doubt,

(i) Include any such revenue recognized by the service provider, or if not recognized by the
service provider, by any associate, affiliate, agent or representative of such service provider in
lieu of its being recognized by the service provider;

(ii) Include the value of any barter or other nonmonetary consideration;

(iii) Not be reduced by credit card commissions or similar payment process charges; and

(iv) Except as expressly set forth in this subpart, not be subject to any other deduction or set-off
other than refunds to end users for licensed activity that they were unable to use due to technical
faults in the licensed activity or other bona fide refunds or credits issued to end users in the
ordinary course of business.

(3) In each of the cases identified in paragraph (1) of the definition of “Service revenue,” such
revenue shall, for the avoidance of doubt, exclude revenue derived solely in connection with
services and activities other than licensed activity, provided that advertising or sponsorship
revenue shall be treated as provided in paragraphs (2) and (4) of the definition of “Service
revenue.” By way of example, the following kinds of revenue shall be excluded:

(i) Revenue derived from non-music voice, content and text services;

(ii) Revenue derived from other non-music products and services (including search services,
sponsored searches and click-through commissions); and

(iii) Revenue derived from music or music-related products and services that are not or do not
include licensed activity.

(4) For purposes of paragraph (1) of the definition of “Service revenue,” advertising or
sponsorship revenue shall be reduced by the actual cost of obtaining such revenue, not to exceed
15%.

(5) Where the licensed activity is provided to end users as part of the same transaction with one
or more other products or services that are not a music service engaged in licensed activity, then
the revenue deemed to be recognized from end users for the service for the purpose of the
definition in paragraph (1) of the definition of “Service revenue” shall be the revenue recognized
from end users for the bundle less the standalone published price for end users for each of the
other component(s) of the bundle; provided that, if there is no such standalone published price
for a component of the bundle, then the average standalone published price for end users for the
most closely comparable product or service in the U.S. shall be used or, if more than one such
comparable exists, the average of such standalone prices for such comparables shall be used.
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Stream means the digital transmission of a sound recording of a musical work to an end user—

(1) To allow the end user to listen to the sound recording, while maintaining a live network
connection to the transmitting service, substantially at the tirne of transmission, except to the
extent that the sound recording remains accessible for future listening from a streaming cache
reproduction;

(2) Using technology that is designed such that the sound recording does not remain accessible
for future listening, except to the extent that the sound recording remains:accessible for future
listening from a streaming cache reproduction; and o

(3) That is also subject to licensing as a public performance of the rnu>1cctl work.

Streaming cache reproduction means a reproduction of a sound recording of a musical work

made on a computer or other receiving device by a service solely for the purpose of permitting

an end user who has previously received a stream of such sound recording to play such sound |
recording again from local storage on such computer or other device rather than by means of a
transmission; provided that the user is only able to do so while maintaining a live network
connection to the service, and such reproduction is encrypted or otherwise protected consistent
with prevailing industry standards to prevent it from being played in any other manner or on any ‘
device other than the computer or other device on which it was originally made. ‘

Subscription service means a digital music service for which end users are required to pay alfee |
to access the service for defined subscription periods of 3 years/or less (in contrast to, for
example, a service where the basic charge to users is a payment per download or per play),
whether such payment is made for access to the service on a standalone basis or as part of a
bundle with one or more other products or services, and including any use of such a service on a
trial basis without charge as described in §385.14(b). :

[74 FR 4529, Jan. 26, 2009, as amended at 74 FR 6834, Feb. 11 2()09 78 FR 67942, Nov. 13,
2013]

§385.12 Calculation of royalty payments in general. |

(a) Applicable royalty. Licensees that make or authorize licensed activity pursuant to 17 U.S.C.
115 shall pay royalties therefor that are calculated as provided in this section, subject to the .
minimum royalties and subscriber-based royalty floors for specific types of services provided in
§385.13, except as provided for certain promotional uses in §385.14. .

(b) Rate calculation methodology. Royalty payments for licensed activity shall be calculated as/ |
provided in paragraph (b) of this section. If a service includes different offerings, royalties must
be separately calculated with respect to each such offering taking into consideration service |
revenue and expenses associated with such offering. Uses subject to the promotional royalty rate
shall be excluded from the calculation of royalties due, as further described in this section and
the following §385.13.
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(1) Step 1: Calculate the All-In Royalty for the Offering. For each accounting period, the all-in
royalty for each offering of the service provider is the greater of

(i) The applicable percentage of service revenue associated with the relevant offering as set forth
in paragraph (c) of this section (excluding any service revenue derived solely from licensed
activity uses subject to the promotional royalty rate), and

(ii) The minimum specified in §385.13 of the offering involved.

(2) Step 2: Subtract Applicable Performance Royalties. From the amount determined in step 1 in
paragraph (b)(1) of this section, for each offering of the service provider, subtract the total
amount of royalties for public performance of musical works that has been or will be expensed
pursuant to public performance licenses in connection with uses of musical works through such
offering during the accounting period that constitute licensed activity (other than licensed
activity subject to the promotional royalty rate). Although this amount may be the total of the
service's payments for that offering for the accounting period , it will be less than the total of
such public performance payments if the service is also engaging in public performance of
musical works that does not constitute licensed activity. In the case where the service is also
engaging in the public performance of musical works that does not constitute licensed activity,
the amount to be subtracted for public performance payments shall be the amount of such
payments allocable to licensed activity uses (other than promotional royalty rate uses) through
the relevant offering, as determined in relation to all uses of musical works for which the public
performance payments are made for the accounting period. Such allocation shall be made on the
basis of plays of musical works or, where per-play information is unavailable due to bona fide
technical limitations as described in step 4 in paragraph (b)(4) of this section, using the same
alternative methodology as provided in step 4.

(3) Step 3: Determine the Payable Royalty Pool. The payable royalty pool is the amount payable
for the reproduction and distribution of all musical works used by the service provider by virtue
of its licensed activity for a particular offering during the accounting period. This amount is the
greater of

(i) The result determined in step 2 in paragraph (b)(2) of this section, and

(ii) The subscriber-based royalty floor resulting from the calculations described in §385.13.

(4) Step 4: Calculate the Per-Work Royalty Allocation for Each Relevant Work. This is the
amount payable for the reproduction and distribution of each musical work used by the service
provider by virtue of its licensed activity through a particular offering during the accounting
period. To determine this amount, the result determined in step 3 in paragraph (b)(3) of this
section must be allocated to each musical work used through the offering. The allocation shall be
accomplished by dividing the payable royalty pool determined in step 3 for such offering by the
total number of plays of all musical works through such offering during the accounting period
(other than promotional royalty rate plays) to yield a per-play allocation, and multiplying that
result by the number of plays of each musical work (other than promotional royalty rate plays)
through the offering during the accounting period. For purposes of determining the per-work
royalty allocation in all calculations under this step 4 only (i.e., after the payable royalty pool has
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been determined), for sound recordings of musical works with a playing time of over 5 minutes,
each play shall be counted as provided in paragraph (d) of this section. Notwithstanding the
foregoing, if the service provider is not capable of tracking play information due to bona fide 1 |
limitations of the available technology for services of that nature or of devices useable with the! |
service, the per-work royalty allocation may instead be accomplished in a manner consistent with
the methodology used by the service provider for making royalty payment allocations for the use
of individual sound recordings. I :

(c) Percentage of service revenue. The percentage of service revenue applicable under paragraph
(b) of this section is 10.5%.

(d) Overtime adjustment. For purposes of the calculatlons i step 4 in paragraph (b)(4) of this
section only, for sound recordings of musical works W11:h a play mg time of over 5 minutes, adjust
the number of plays as follows:

(1) 5:01 to 6:00 minutes—Each play = 1.2 plays

(2) 6:01 to 7:00 minutes—FEach play = 1.4 plays

(3) 7:01 to 8:00 minutes—Each play = 1.6 plays

(4) 8:01 to 9:00 minutes—Each play = 1.8 plays

(5) 9:01 to 10:00 minutes—Each play = 2.0 plays

(6) For playing times of greater than 10 minutes, continu¢ tol add .2 for each additional minute or
fraction thereof.

(e) Accounting. The calculations required by paragraph (b) of this section shall be made in good
faith and on the basis of the best knowledge, information and belief of the licensee at the time
payment is due, and subject to the additional accounting and certification requirements of 17
U.S.C. 115(c)(5) and §201.19 of this title. Without limitation, a licensee's statements of account
shall set forth each step of its calculations with sufficient information to allow the copyright
owner to assess the accuracy and manner in which the licensee determined the payable royalty
pool and per-play allocations (including information sufficient to demonstrate whether and how a
minimum royalty or subscriber-based royalty floor pursuantito §385.13 does or does not apply)
and, for each offering reported, also indicate the type of licensed activity involved and the | | |
number of plays of each musical work (including an indication of any overtime adJustment
applied) that is the basis of the per-work royalty allocation being paid. ‘

[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67943, Nov. 13, 2013].

§385.13 Minimum royalty rates and subscriber-based royalty floors for specific types of .
services.

(a) In general. The following minimum royalty rates and qubsdnber-based royalty floors shall | [ |
apply to the following types of licensed activity: ‘

(1) Standalone non-portable subscription—streaming only. Except as provided in paragraph (a)
(4) of this section, in the case of a subscription service through which an end user can listentto | |
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sound recordings only in the form of interactive streams and only from a non-portable device to
which such streams are originally transmitted while the device has a live network connection, the
minimum for use in step 1 of §385.12(b)(1)(ii) is the lesser of subminimum II as described in
paragraph (c) of this section for the accounting period and the aggregate amount of 50 cents per
subscriber per month. The subscriber-based royalty floor for use in step 3 of §385.12(b)(3)(1i) is
the aggregate amount of 15 cents per subscriber per month.

(2) Standalone non-portable subscription—mixed. Except as provided in paragraph (a)(4) of this
section, in the case of a subscription service through which an end user can listen to sound
recordings either in the form of interactive streams er-limited-dewnleads but only from a non-
portable device to which such streams or downloads are originally transmitted, the minimum for
use in step 1 of §385.12(b)(1)(ii) is the lesser of the subminimum I as described in paragraph (b)
of this section for the accounting period and the aggregate amount of 50 cents per subscriber per
month. The subscriber-based royalty floor for use in step 3 of §385.12(b)(3)(ii) is the aggregate
amount of 30 cents per subscriber per month.

(3) Standalone portable subscription service. Except as provided in paragraph (a)(4) of this
section, in the case of a subscription service through which an end user can listen to sound
recordings in the form of interactive streams erlimited-downleads from a portable device, the
minimum for use in step 1 of §385.12(b)(1)(ii) is the lesser of subminimum I as described in
paragraph (b) of this section for the accounting period and the aggregate amount of 80 cents per
subscriber per month. The subscriber-based royalty floor for use in step 3 of §385.12(b)(3)(ii) is
the aggregate amount of 50 cents per subscriber per month.

(4) Bundled subscription services. In the case of a subscription service providing licensed
activity that is made available to end users with one or more other products or services (including
products or services subject to other subparts) as part of a single transaction without pricing for
the subscription service providing licensed activity separate from the product(s) or service(s)
with which it is made available (e.g., a case in which a user can buy a portable device and one-
year access to a subscription service providing licensed activity for a single price), the minimum
for use in step 1 of §385.12(b)(1)(ii) is subminimum I as described in paragraph (b) of this
section for the accounting period. The subscriber-based royalty floor for use in step 3 of
§385.12(b)(3)(ii) is the aggregate amount of 25 cents per month for each end user who has made
at least one play of a licensed work during such month (each such end user to be considered an
“active subscriber™).

(5) Free nonsubscription/ad-supported services. In the case of a service offering licensed activity
free of any charge to the end user, the minimum for use in step 1 of §385.12(b)(1)(ii) is
subminimum II described in paragraph (c) of this section for the accounting period. There is no
subscriber-based royalty floor for use in step 3 of §385.12(b)(3)(it).

(b) Computation of subminimum I For purposes of paragraphs (a)(2), (3), and (4) of this section,
subminimum I for an accounting period means the aggregate of the following with respect to all
sound recordings of musical works used in the relevant offering of the service provider during
the accounting period—

(1) In cases in which the record company is the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams or limited permanent paid digital
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downloads of a sound recording through the third-party service together with the right to:
reproduce and distribute the musical work embodied therein, 17.36% of the total amount
expensed by the service provider or any of its affiliates in accordance with GAAP for such rights |
for the accounting period, which amount shall equal the applicable consideration for such rights |
at the time such applicable consideration is properly recognized as'an expense under GAAP:.

(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams or Hmited permanent paid digital @
downloads of a sound recording through the third-party service without the right to reproduce '
and distribute the musical work embodied therein, 21% of the total amount expensed by the
service provider or any of its affiliates in accordance with GAAP for such rights for the
accounting period, which amount shall equal the applicable consideration for such rights at the
time such applicable consideration is properly recognized as an'expense under GAAP. | | [ [ |
(¢) Computation of subminimum II. For purposes of paragraphs (a)(1) and (5) of this section,
subminimum II for an accounting period means the aggregate of the following with respect to all
sound recordings of musical works used in the relevant offering of the service provider during
the accounting period— -

(1) In cases in which the record company is the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams and lsmited permanent paid digital
downloads of a sound recording through the third-party service together with the righttor '+
reproduce and distribute the musical work embodied therein, 18% of the total amount expensed
by the service provider or any of its affiliates in accordance with GAAP for such rights for the
accounting period, which amount shall equal the applicable consideration for such rights at the |
time such applicable consideration is properly recognized as an'expense under GAAP. | | | [ |
(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive strearns or limited downloads of a sound
recording through the third-party service without the right to reproduce and distribute the

musical work embodied therein, 22% of the total amount expensed by the service provider or any
of its affiliates in accordance with GAAP for such rights for the accounting period, which

amount shall equal the applicable consideration for such rights at the time such applicable | 1 |
consideration is properly recognized as an expense under GAAP. .

(d) Payments made by third parties. If a record company wprowdmg sound recording rights to the
service provider for a licensed activity— I

(1) Recognizes revenue (in accordance with GAAP, and including for the avoidance of doubt all
applicable consideration with respect to such rights for the accounting period, regardless of the:
form or timing of payment) from a person or entity other than the ervice‘ provider providing the
licensed activity and its affiliates, and A

(2) Such revenue is received, in the context of the transactions involved, as applicable
consideration for such rights, Do

(3) Then such revenue shall be added to the amounts expensed by the service provider solely for
purposes of paragraphs(b)(1), (b)(2), (c)(1), or (c)(2) of this section, as applicable, if not already
included in such expensed amounts. Where the service provider is the licensee, if the service
provider provides the record company all information necessary for the record company to
determine whether additional royalties are payable by the service provider hereunder as a result
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of revenue recognized from a person or entity other than the service provider as described in the

immediately preceding sentence, then the record company shall provide such further information

as necessary for the service provider to calculate the additional royalties and indemnify the

service provider for such additional royalties. The sole obligation of the record company shall be

to pay the licensee such additional royalties if actually payable as royalties hereunder; provided,

however, that this shall not affect any otherwise existing right or remedy of the copyright owner

nor diminish the licensee's obligations to the copyright owner.

(e) Computation of subscriber-based royalty rates. For purposes of paragraph (a) of this section,

to determine the minimum or subscriber-based royalty floor, as applicable to any particular

offering, the total number of subscriber-months for the accounting period, shall be calculated |
taking into account all end users who were subscribers for complete calendar months, prorating }
in the case of end users who were subscribers for only part of a calendar month, and deducting |
on a prorated basis for end users covered by a free trial period subject to the promotional royalty

rate as described in §385.14(b)(2), except that in the case of a bundled subscription service,

subscriber-months shall instead be determined with respect to active subscribers as defined in

paragraph (2)(4) of this section. The product of the total number of subscriber-months for the

accounting period and the specified number of cents per subscriber (or active subscriber, as the

case may be) shall be used as the subscriber-based component of the minimum or subscriber- |
based royalty floor, as applicable, for the accounting period. |
[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67943, Nov. 13, 2013]

§385.14 Promotional royalty rate.

(2) General provisions. (1) This section establishes a royalty rate of zero in the case of certain
promotional interactive streaming activities, and of certain promotional limited permanent paid
digital downloads offered in the context of a free trial period for a digital music subscription
service under a license pursuant to 17 U.S.C. 115. Subject to the requirements of 17 U.S.C. 115
and the additional provisions of paragraphs (b) through (e) of this section, the promotional
royalty rate shall apply to a musical work when a record company transmits or authorizes the
transmission of interactive streams or limited downloads of a sound recording that embodies
such musical work, only if—

(i) The primary purpose of the record company in making or authorizing the interactive streams
or Yimited permanent paid digital downloads is to promote the sale or other paid use of sound
recordings by the relevant artists, including such sound recording, through established retail
channels or the paid use of one or more established retail music services through which the
sound recording is available, and not to promote any other good or service;

(i) Either—

(A) The sound recording (or a different version of the sound recording embodying the same
musical work) is being lawfully distributed and offered to consumers through the established
retail channels or services described in paragraph (a)(1)(i) of this section; or

(B) In the case of a sound recording of a musical work being prepared for commercial release but
not yet released, the record company has a good faith intention of lawfully distributing and
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offering to consumers the sound recording (or a different version of the sound recording
embodying the same musical work) through the established retail channels or services described
in paragraph (a)(1)(1) of this section within 90 days after the commencement of the first
promotional use authorized under this section (and in fact does so, unless it can demonstrate that |
notwithstanding its bona fide intention, it unexpectedly did not meet the scheduled release date);
(iii) In connection with authorizing the promotional interactive streams or limited downloads, the
record company has obtained from the service provider it authorizes a written representation that
(A) In the case of a promotional use other than interactive streaming subject to paragraph (d) of
this section, the service provider agrees to maintain for a period of no less than 5 years from the
conclusion of the promotional activity complete and accurate records of the relevant

authorization and dates on which the promotion was conducted, and identifying each sound
recording of a musical work made available through the promohon thLe hcensed activity -

involved, and the number of plays of such recording;

(B) The service provider is in all material respects operating with appropriate license authority | ||
with respect to the musical works it is using for promotional and other purposes; and

(C) The representation is signed by a person authorized to make the representation on behalf of
the service provider;

(iv) Upon receipt by the record company of written notice from the copyright owner of amusical
work or agent of the copyright owner stating in good faith that a particular service is in a material -
manner operating without appropriate license authority from such copyright owner, the record
company shall within 5 business days withdraw by written notice its authorization of such uses:

of such copyright owner's musical works under the promotional royalty rate by that service;.

(v) The interactive streams or limited downloads are offered free of any charge to the end user | |
and, except in the case of interactive streaming subject to paragraph (d) of this section in the case
of a free trial period for a digital music subscription service, no more than 5 sound recordings at

a time are streamed in response to any individual request of an end user;

(vi) The interactive strearms and limited downloads are offered in a'manner such that the user is

at the same time (e.g., on the same Web page) presented with a purchase opportunity for the.
relevant sound recording or an opportunity to subscribe to a paid service offering the sound -
recording, or a link to such a purchase or subscription opportunity, except— o

(A) In the case of interactive streaming of a sound recording being prepared for commermal
release but not yet released, certain mobile applications or other circumstances in which the
foregoing is impracticable in view of the current state of the relevant technology; and | | | | |
(B) In the case of a free trial period for a digital music subscription service, ifend usersdre | | [ |
periodically offered an opportunity to subscribe to the service during such free trial period; and
(vii) The interactive streams and limited downloads are not provided in a manner that is likely to
cause mistake, to confuse or to deceive, reasonable end users as to the endorsement or |
association of the author of the musical work with any product, service or activity other than the
sale or paid use of sound recordings or paid use of a music service through which sound .
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recordings are available. Without limiting the foregoing, upon receipt of written notice from the
copyright owner of a musical work or agent of the copyright owner stating in good faith that a
particular use of such work under this section violates the limitation set forth in this paragraph
(a)(1)(vii), the record company shall promptly cease such use of that work, and within 5 business
days withdraw by written notice its authorization of such use by all relevant third parties it has
authorized under this section.

(2) To rely upon the promotional royalty rate, a record company making or authorizing

interactive streams or limited downloads shall keep complete and accurate contemporaneous

written records of such uses, including the sound recordings and musical works involved, the

artists, the release dates of the sound recordings, a brief statement of the promotional activities

authorized, the identity of the service or services where each promotion is authorized (including

the Internet address if applicable), the beginning and end date of each period of promotional

activity authorized, and the representation required by paragraph (a)(1)(iii) of this section;

provided that, in the case of trial subscription uses, such records shall instead consist of the

contractual terms that bear upon promotional uses by the particular digital music subscription ‘
services it authorizes; and further provided that, if the record company itself is conducting the
promotion, it shall also maintain any additional records described in paragraph (a)(1)(ii1)(A) of
this section. The records required by this paragraph (2)(2) shall be maintained for no less time
than the record company maintains records of usage of royalty-bearing uses involving the same
type of licensed activity in the ordinary course of business, but in no event for less than 5 years
from the conclusion of the promotional activity to which they pertain. If the copyright owner of a
musical work or its agent requests a copy of the information to be maintained under this
paragraph (2)(2) with respect to a specific promotion or relating to a particular sound recording
of a musical work, the record company shall provide complete and accurate documentation
within 10 business days, except for any information required under paragraph (a)(1)(ii)(A) of
this section, which shall be provided within 20 business days, and provided that if the copyright
owner or agent requests information concerning a large volume of promotions or sound
recordings, the record company shall have a reasonable time, in view of the amount of
information requested, to respond to any request of such copyright owner or agent. If the record
company does not provide required information within the required time, and upon receipt of
written notice citing such failure does not provide such information within a further 10 business
days, the uses will be considered not to be subject to the promotional royalty rate and the record
company (but not any third-party service it has authorized) shall be liable for any payment due
for such uses; provided, however, that all rights and remedies of the copyright owner with
respect to unauthorized uses shall be preserved.

(3) If the copyright owner of a musical work or its agent requests a copy of the information to be
maintained under paragraph (a)(1)(iii)(A) of this section by a service authorized by a record
company with respect to a specific promotion, the service provider shall provide complete and
accurate documentation within 20 business days, provided that if the copyright owner or agent
requests information concerning a large volume of promotions or sound recordings, the service
provider shall have a reasonable time, in view of the amount of information requested, to
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respond to any request of such copyright owner or agent. If the service provider does not provide
required information within the required time, and upon receipt of written notice citing such

failure does not provide such information within a further 10 business days, the uses willbel 1 1 |
considered not to be subject to the promotional royalty rate and the service provider (butnot the |
record company) will be liable for any payment due for such uses; provided, however, that all

rights and remedies of the copyright owner with respect to unauthorized uses shall be preserved.

(4) The promotional royalty rate is exclusively for audio-only interactive streaming and-timited
dewnleads of musical works subject to licensing under 17 U.S.C. 115. The promotional royalty
rate does not apply to any other use under 17 U.S.C. 115; nor does it apply to public
performances, audiovisual works, lyrics or other uses outside the scope of 17 U.S.C. 115.

Without limitation, uses subject to licensing under 17 U.S.C. 115 that do not qualify for the :
promotional royalty rate (including without limitation interactive streaming sxtimitcd-dewnloads
of a musical work beyond the time limitations applicable to the promotional royalty rate) require
payment of applicable royalties. This section is based 'on 'an understanding of industry practices
and market conditions at the time of its development, among other things. The terms of this'
section shall be subject to de novo review and consideration (or elimination altogether) in future | |
proceedings before the Copyright Royalty Judges. Nothing in this section shall be interpreted or
construed in such a manner as to nullify or diminish any limitation, requirement or obligation of |
17 U.S.C. 115 or other protection for musical works afforded by the Copyright Act, 17 U.S.C. -
101 et seq.

Hnteractivestreamingand-imited-dovanleads o full-lenpth-wusical-werles-throwgh-third-party
services—tn-additionto-these-of paregraph-ta)-otfthis-seetion-the-provisions-otf-this paragraphth)
apply-to-interactive-sireaming—and Hmited-downloads-dn-the-contentolfafec-taalpoded-tora:
digital-music-subseriptionservies)authorized byreeord-companics-underthe-prometional
royelty-rate-through-third-party-servdessncluding Web-sites - thatisnetsubjest-to-parasraphs
teyertd)-efthis-seetion—Such-interactive-sircams-endtimited-downleads may-bemade-er
avtherized-by-arecerd-company-underthepromeotionalroyaltyrate-only-H— o

P No-applicable-consideration-formaling-orauthorizing therelevantinteractive-strcams-or
limsited-devmloads-isreccived-by-therecord-companysany-of-its-afiliatesorany-other persen-or
eatity-actingonbehalfofor-inlicu-oftherocord company—ereeptiorinldnd-prometionat
considerationgivente-arccord company-foratiilistethercoH-that-is-used-e-promete-the-sale-er
paid-use-of soundrecordings-erthepaid-use-ebmusic-serdess-through-whichseundrecordings
arc-available:

2 lnthe-case-ofinteractive-sircaming-and-imited-downloads-efered-inthecontastretatee | ||
wialperdodfora-dighal-music-subseripton-serdesthe-frectrial peried-doesnoteneced 30
consecvtive-dayspersubseriber-pertve-yearperiedsand S
BHnconteris-other-then-afree-trial period foradigital-musicsubserpton-serveeinteractive |
streaming subjeetio-paragraph-(b)-ofthis-sectionofa-partienlarsoundrecordingis-autherized-by
therecord-company-en-no-mors-than 60-daystetal-forall serviees-Hremintorastive-sireaming
underparagraph-(b)-of this-scetion-ofa-particularsound recording-may-be-autherized-enne-mere
than-a-totel-oF60-days-which-need-net-be-censseutive-and-on-any-one-such-day—interactive
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streams-may-be-olfercd-on-onc-ormore-services) provided-howeverthatan-additional-60-days
shall- be-availeble-cach-time-the-sound-recordingisrerelecased-by-the recordcompany-ina
remastered-form-eras-a-part-of a-compilation-with-a-different-set-ef sound-recordings-than-the
eriginalrelease-orany-priorcompiletionincluding such-seundrecording:
(%%%%%M%%Sﬁdﬁ%%—&%@%%ﬁ%ﬁ%&%@%\f%@%ﬁﬁw
Limitations-ofparagraph-(b)-of this-scetion-the record company--and-not-the-third-party-serves-it
has-autherizedshall beliableforany-payment-due-forsuch-uses-provideds-however-thatall
rights-and-remedics-of thecopyright ewner with-respect-to-unautherized-uses-shall be-preserved:
In-the-eventthata-third-party-service-execeds-the-scope-ofany-authorization by-areeord
company—theservice-provider-andnot-therecord-company-shall-be liableforany-payment-due
fersuch-usesrprovided-however-that-allrights-and remedics-of thecopyrishtowner-with
respect-te-unauthorized-usesshall be-preserved:

(c) Interactive streaming of full-length musical works through record company and artist
services. In addition to those of paragraph (a) of this section, the provisions of this paragraph (c)
apply to interactive streaming conducted or authorized by record companies under the
promotional royalty rate through a service (e.g., a Web site) directly owned or operated by the
record company, or directly owned or operated by a recording artist under the authorization of
the record company, and that is not subject to paragraph (d) of this section. For the avoidance of
doubt and without limitation, an artist page or site on a third-party service (e.g., a social
networking service) shall not be considered a service operated by the record company or artist.
Such interactive streams may be made or authorized by a record company under the promotional
royalty rate only if—

(1) The interactive streaming subject to this paragraph (c) of a particular sound recording is
offered or authorized by the record company on no more than 90 days total for all services (i.e.,
interactive streaming under this paragraph (c) of a particular sound recording may be authorized
on no more than a total of 90 days, which need not be consecutive, and on any such day,
interactive streams may be offered on one or more services operated by the record company or
artist, subject to the provisions of paragraph (b)(2) of this section); provided, however, that an
additional 90 days shall be available each time the sound recording is re-released by the record
company in a remastered form or as part of a compilation with a different set of sound recordings
than prior compilations that include that sound recording;

(2) In the case of interactive streaming through a service devoted to one featured artist, the
interactive streams subject to this paragraph (c) of this section of a particular sound recording are
made or authorized by the record company on no more than one official artist site per artist and
are recordings of that artist; and

(3) In the case of interactive streaming through a service that is not limited to a single featured
artist, all interactive streaming on such service (whether eligible for the promotional royalty rate
or not) is limited to sound recordings of a single record company and its affiliates and the service
would not reasonably be considered to be a meaningful substitute for a paid music service.
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(d) Interactive streaming of clips. In addition to those in paragraph (a) of this section, the
provisions of this paragraph (d) apply to interactive streaming conducted or authorized by record |
companies under the promotional royalty rate of segments of sound recordings of musical works
with a playing time that does not exceed 90 seconds. Such interactive streams may be made or .
authorized by a record company under the promotional royalty rate without any of the temporal
limitations set forth in paragraphs (b) and (c) of this section [(but subject to the other conditions

of paragraphs (b) and (c) of this section, as applicable). For clarity; this paragraph (d) is strictly
limited to the uses described herein and shall not be construed as permitting the creation or use

of an excerpt of a musical work in violation of 17 U.S.C. 106(2) or 115(3)(2) or any other right

of a musical work owner. I !

[74 FR 4529, Jan. 26, 2009, as amended at 74 FR 6834, Feb. 11, 2009; 78 FR 67944, Nov. 13, -
2013]

§385.15 [Reserved]

§385.16 Reproduction and distribution rights covered. @ ' i

A compulsory license under 17 U.S.C. 115 extends to'all reproduction and distribution rights that
may be necessary for the provision of the licensed activity, solely for the purpose of providing -
such licensed activity (and no other purpose).

§385.17 Effect of rates. I
In any future proceedings under 17 U.S.C. 115(c)(3)(C) andi(D), the royalty rates payable fora |
compulsory license shall be established de novo. I

Subpart C—Limited Offerings, Mixed Service Bundles, Music' Blmdles, Paid Locker
Services and Purchased Content Locker Services | Lo
Source: 78 FR 67944, Nov. 13, 2013, unless otherwise noted.

§385.20 General.

(a) Scope. This subpart establishes rates and terms of royalty payments for certain reproductions
or distributions of musical works through limited offerings, mixed service bundles, music :
bundles, paid locker services and purchased content locker services provided in accordance with
the provisions of 17 U.S.C. 115. For the avoidance of doubt, to the extent that product ‘
configurations for which rates are specified in subpart A of this'part are included within licensed
subpart C activity, as defined in §385.21, the rates specified in subpart A of this part shall zet | |
apply-eseept-that-in-the-case-ofemusie-bundle-thecompulsory-iecpsce-may-cleet-to-pay
reyalticstfor-the-music-bundle-pursuartto-subpart-C-othispart-er-dforthe-compenents-oli-the
bundle-pursuant-te-subpart-A-ofthispart. R T N

(b) Legal compliance. A licensee that, pursuant to 17 U.S.C. 115, makes or authorizes
reproduction or distribution of musical works in limited offerings, mixed service bundles, music
bundles, paid locker services or purchased content locker services shall comply with the
requirements of that section, the rates and terms of this subpart, and any other applicable:
regulations, with respect to such musical works and uses licensed pursuant to 17 U.S.C. 115.
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(c) Interpretation. This subpart is intended only to set rates and terms for situations in which the
exclusive rights of a copyright owner are implicated and a compulsory license pursuant to 17
U.S.C. 115 is obtained. Neither this subpart nor the act of obtaining a license under 17 U.S.C.
115 is intended to express or imply any conclusion as to the circumstances in which any of the
exclusive rights of a copyright owner are implicated or a license, including a compulsory license
pursuant to 17 U.S.C. 115, must be obtained.

§385.21 Definitions.

For purposes of this subpart, the following definitions shall apply:

Affiliate shall have the meaning given in §385.11.

Applicable consideration shall have the meaning given in §385.11, except that for purposes of
this subpart C, references in the definition of “Applicable consideration” in §385.11 to licensed
activity shall mean licensed subpart C activity, as defined in this section.

Free trial royalty rate means the statutory royalty rate of zero in the case of certain free trial
periods, as provided in §385.24.

GAAP shall have the meaning given in §385.11.

Interactive stream shall have the meaning given in §385.11.

Licensee shall have the meaning given in §385.11.

Licensed subpart C activity means, referring to subpart C of this part—

(1) In the case of a limited offering, the applicable interactive streams er-limited-dewnleads;
(2) In the case of a locker service, the applicable interactive streams, permanent paid digital
downloads, restricted downloads or ringtones;

(3) In the case of a music bundle, the applicable reproduction or distribution of a physical
phonorecord, permanent paid digital download or ringtone; and

(4) In the case of a mixed service bundle, the applicable—

(i) Permanent paid digital downloads;

(ii) Ringtones;

(iii) To the extent a limited offering is included in a mixed service bundle, interactive streams or
(iv) To the extent a locker service is included in a mixed service bundle, interactive streams,
permanent paid digital downloads, restricted downloads or ringtones.

Limited offering means a subscription service providing interactive streams exlimited-downloads
where—

(1) An end user is not provided the opportunity to listen to a particular sound recording chosen
by the end user at a time chosen by the end user (i.e., the service does not provide interactive
streams of individual recordings that are on-demand-and-any-tmited-downloads-arerendered
enly-as-part-ef programsratherthan-as-individual recordings-that-are-on-demand);-or

.
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Locker service means a service providing access to sound recordings of musical works in the

form of interactive streams, permanent paid digital downloads, restricted downloads or ringtones, -
where the service has reasonably determined that phonorecords of the applicable sound « @
recordings have been purchased by the end user or are otherwise in the possession of thelend | |
user prior to the end user's first request to access such'sound recordings by means of the service.
The term locker service does not extend to any part of a service otherwise meeting this definition
as to which a license is not obtained for the applicable reproductions and distributions of musical
works.

Mixed service bundle means an offering of one or more of permanent paid digital downloads,
ringtones, locker services or limited offerings, together with one or more of non-music services
(e.g., Internet access service, mobile phone service) or non-music products (e.g., a device such as |
a phone) of more than token value, that is provided to users as part of one transaction without
pricing for the music services or music products separate from the whole offering.

Music bundle means an offering of two or more of physical phonorecords, permanent paid digital -
downloads or ringtones provided to users as part of one transaction (e.g., download plus | | | |
ringtone, CD plus downloads). A music bundle must contain at least two different product
configurations and cannot be combined with any other offering containing licensed activity
under subpart B of this part or subpart C of this part.

(1) In the case of music bundles containing one or more physical phonorecords, the physical
phonorecord component of the music bundle must be sold under a single catalog number, and the
musical works embodied in the digital phonorecord delivery configurations in the music bundle
must be the same as, or a subset of, the musical works embodied in the physical phonorecords;
provided that when the music bundle contains a set of digital phonorecord deliveries sold by the
same record company under substantially the same title as the physical phonorecord (e.g., a.
corresponding digital album), up to 5 sound recordings of musical works that are included in the |
stand-alone version of such set of digital phonorecord deliveries but are not included on the! | |
physical phonorecord may be included among the digital phonorecord deliveries in the music
bundle. In addition, the seller must permanently part with possession of the physical phonorecord |
or phonorecords sold as part of the music bundle. o

(2) In the case of music bundles composed solely of digital phonorecord deliveries, the number
of digital phonorecord deliveries in either configuration cannot exceed 20, and the musical works :
embodied in each configuration in the music bundle must be the same as, or a subset of, thel | |

musical works embodied in the configuration containing the most musical works.

Paid locker service means a locker service that is a subscription servige. :
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Permanent paid digital download shall have the meaning given in §385.2.

Purchased content locker service means a locker service made available to end-user purchasers
of permanent digital downloads, ringtones or physical phonorecords at no incremental charge
above the otherwise applicable purchase price of the permanent paid digital downloads,
ringtones or physical phonorecords, with respect to the sound recordings embodied in permanent
digital downloads or ringtones or physical phonorecords purchased from a qualifying seller as
described in paragraph (1) of this definition of “Purchased content locker service,” whereby the
locker service enables the purchaser to engage in one or both of the qualifying activities
indentified in paragraph (2) of this definition of “Purchased content locker service.” In addition,
in the case of a locker service made available to end-user purchasers of physical phonorecords,
the seller must permanently part with possession of the physical phonorecords.

(1) A qualifying seller for purposes of this definition of “purchased content locker service” is the
same entity operating such locker service, one of its affiliates or predecessors, or—

(1) In the case of permanent digital downloads or ringtones, a seller having another legitimate
connection to the locker service provider set forth in one or more written agreements (including
that the locker service and permanent digital downloads or ringtones are offered through the
same third party); or

(ii) In the case of physical phonorecords, a seller having an agreement with—

(A) The locker service provider whereby such parties establish an integrated offer that creates a
consumer experience commensurate with having the same service both sell the physical
phonorecord and offer the locker service; or

(B) A service provider that also has an agreement with the entity offering the locker service,
where pursuant to those agreements the service provider has established an integrated offer that
creates a consumer experience commensurate with having the same service both sell the physical
phonorecord and offer the locker service.

(2) Qualifying activity for purposes of this definition of “purchased content locker service” is
enabling the purchaser to—

(i) Receive one or more additional phonorecords of such purchased sound recordings of musical
works in the form of permanent digital downloads or ringtones at the time of purchase, or

(ii) Subsequently access such purchased sound recordings of musical works in the form of
interactive streams, additional permanent digital downloads, restricted downloads or ringtones.

Record company shall have the meaning given in §385.11.
Restricted download means a digital phonorecord delivery distributed in the form of a download
that may not be retained and played on a permanent basis. The-term-restricted-dewnload-includes

Ringtone shall have the meaning given in §385.2.
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Service provider shall have the meaning given in §385.11, except that/for purposes of this
subpart references in the definition of “Service provider” in §385.11 to licensed activity and
service revenue shall mean licensed subpart C activity, as defined in this section, and subpart C
service revenue, as defined in this section, respectively.

Subpart C offering means, referring to subpart C of this part, a service provider's offering of
licensed subpart C activity, as defined in this section, that is subject to a particular rate set forth:
in §385.23(a) (e.g., a particular subscription plan available through the service provider).

Subpart C relevant page means, referring to subpart C of this part, a page (including a Web page,
screen or display) from which licensed subpart C activity, as defined in this section, offered by a
service provider is directly available to end users, but only where the offering of licensed subpart
C activity, as defined in this section, and content that directly relates to the offering of licensed
subpart C activity, as defined in this section, (e.g., an image of the artist or artwork closely
associated with such offering, artist or album information, reviews of such offering, credits and
music player controls) comprises 75% or more of the space on that page, excluding any space |
occupied by advertising. A licensed subpart C activity; as:defined in this section, is directly
available to end users from a page if sound recordings of musical works can'be accessed by end
users for licensed subpart C activity, as defined in this section, from such page (in most cases this :
will be the page where the transmission takes place).

Subpart C service revenue. (1) Subject to paragraphs (2) through (6) of the definition of ““Subpart |
C service revenue,” as defined in this section, and subject to. GAAP, subpart C service revenue .
shall mean, referring to subpart C of this part, the following: o

(i) All revenue recognized by the service provider from end users from the provision of licensed |
subpart C activity, as defined in this section; o

(ii) All revenue recognized by the service provider by way of f splonsors,hlp and commissions asa
result of the inclusion of third-party “in-stream” or “in-download” advertising as part of licensed
subpart C activity, as defined in this section, (i.e., advertising placed immediately at the start, end °
or during the actual delivery, by way of transmissions of a musical work that constitute licensed
subpart C activity, as defined in this section); and

(iii) All revenue recognized by the service provider, including by way of sponsorship and
commissions, as a result of the placement of third-party ddvertising on a subpart C relevant page,
as defined in this section, of the service or on any page that directly follows such subpart. C
relevant page, as defined in this section, leading up to ‘and including the transmission of a

musical work that constitutes licensed subpart C activity, las defined in this section; provided that,
in the case where more than one service is actually available to end users from a subpart C

relevant page, as defined in this section, any advertising revenue shall be allocated between such -
services on the basis of the relative amounts of the page they occupy. I

(2) In each of the cases identified in paragraph (1) of the definition of “Subpart C service
revenue,” of this section such revenue shall, for the avoidance of doubt,
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(i) Include any such revenue recognized by the service provider, or if not recognized by the
service provider, by any associate, affiliate, agent or representative of such service provider in
lieu of its being recognized by the service provider;

(ii) Include the value of any barter or other nonmonetary consideration;

(iii) Not be reduced by credit card commissions or similar payment process charges; and

(iv) Except as expressly set forth in this subpart, not be subject to any other deduction or set-off
other than refunds to end users for licensed subpart C activity, as defined in this section, that they
were unable to use due to technical faults in the licensed subpart C activity, as defined in this
section, or other bona fide refunds or credits issued to end users in the ordinary course of
business.

(3) In each of the cases identified in paragraph (1) of the definition of “Subpart C service
revenue” of this section, such revenue shall, for the avoidance of doubt, exclude revenue derived
solely in connection with services and activities other than licensed subpart C activity, as defined
in this section, provided that advertising or sponsorship revenue shall be treated as provided in
paragraphs (2) and (4) of the definition of “Subpart C service revenue” of this section. By way of
example, the following kinds of revenue shall be excluded:

(i) Revenue derived from non-music voice, content and text services;

(ii) Revenue derived from other non-music products and services (including search services,
sponsored searches and click-through commissions);

(iii) Revenue generated from the sale of actual locker service storage space to the extent that
such storage space is sold at a separate retail price;

(iv) In the case of a locker service, revenue derived from the sale of permanent digital downloads
or ringtones; and

(v) Revenue derived from other music or music-related products and services that are not or do
not include licensed subpart C activity, as defined in this section.

(4) For purposes of paragraph (1) of the definition of “Subpart C service revenue™ of this section,
advertising or sponsorship revenue shall be reduced by the actual cost of obtaining such revenue,
not to exceed 15%.

(5) In the case of a mixed service bundle, the revenue deemed to be recognized from end users
for the service for the purpose of the definition in paragraph (1) of the definition of “Subpart C
service revenue” of this section shall be the greater of—

(i) The revenue recognized from end users for the mixed service bundle less the standalone
published price for end users for each of the non-music product or non-music service
components of the bundle; provided that, if there is no such standalone published price for a non-
music component of the bundle, then the average standalone published price for end users for the
most closely comparable non-music product or non-music service in the U.S. shall be used or, if
more than one such comparable exists, the average of such standalone prices for such
comparables shall be used; and

(ii) Either—
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(A) In the case of a mixed service bundle that either has 750,000 subseribers or other registered
users, or is reasonably expected to have 750,000 subscribers or other registered users within 1
year after commencement of the mixed service bundle, 40% of the standalone published price of
the licensed music component of the bundle (i.e., the permanent digital downloads, ringtones,
locker service or limited offering); provided that, if there is no such standalone published price

for the licensed music component of the bundle, then the average standalone published price for
end users for the most closely comparable licensed music component in the U.S. shall be'used or,
if more than one such comparable exists, the average of such standalone prices for such
comparables shall be used; and further provided that in any ¢ase in: which royalties were paid
based on this paragraph due to a reasonable expectation of reaching 750,000 subscribers or other
registered users within 1 year after commencement of the mixed service bundle and that does not
actually happen, applicable payments shall, in the accounting period next following the end of
such 1-year period, retroactively be adjusted as if paragraph (5)( 11)t B) of l:he definition of

“Subpart C service revenue” of this section applied; or

(B) Otherwise, 50% of the standalone published price of the licensed music component of the | |
bundle (i.e., the permanent digital downloads, ringtones, locker service or limited offering); | | |
provided that, if there is no such standalone published price for the licensed music component of
the bundle, then the average standalone published price for end users for the most closely
comparable licensed music component in the U.S. shall be used or, if more than one such
comparable exists, the average of such standalone prices for such comparables shall be used.

(6) In the case of a music bundle containing a physical phonorecord, where the music bundle is' |
distributed by a record company for resale and the record company is the compulsory licensee——

(i) Service revenue shall be 150% of the record company's wholesdle revenue from the music
bundle; and

(ii) The times at which distribution and revenue recognition are deemed to occur shall bein
accordance with §201.19 of this title.

Subscription service means a digital music service for' which end users are required to pay afee |
to access the service for defined subscription periods of 3 years/or less (in contrast to, for

example, a service where the basic charge to users is a payment per download or per play),
whether such payment is made for access to the service on aistandalone basis or as part of a -
bundle with one or more other products or services, and mcludmg any use of such a serviceona |
trial basis without charge as described in §385.24.

§385.22 Calculation of royalty payments in general. |
(a) Applicable royalty. Licensees that make or authorize licensed subpart C activity, as defined in

§385.21, pursuant to 17 U.S.C. 115 shall pay royalties therefor that are calculated as provided in
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this section, subject to the royalty rates and subscriber-based royalty floors for specific types of
services provided in §385.23, except as provided for certain free trial periods in §385.24.

(b) Rate calculation methodology. Royalty payments for licensed subpart C activity, as defined in

§385.21, shall be calculated as provided in this paragraph (b). If a service provides different
subpart C offerings, as defined in §385.21, royalties must be separately calculated with respect to
each such subpart C offering, as defined in §385.21, taking into consideration service revenue
and expenses associated with such offering. Uses subject to the free trial royalty rate shall be
excluded from the calculation of royalties due, as further described in this section and §385.23.

(1) Step 1: Calculate the All-In Royalty for the Subpart C Offering, as Defined in §385.21. For
each accounting period, the all-in royalty for each subpart C offering, as defined in §385.21, of
the service provider is the greater of:

(i) The applicable percentage of subpart C service revenue, as defined in §385.21, associated
with the relevant offering as set forth in §385.23(a) (excluding any subpart C service revenue, as
defined in §385.21, derived solely from licensed subpart C activity, as defined in §385.21, uses
subject to the free trial royalty rate); and

(ii) The minimum specified in §385.23(a) for the subpart C offering, as defined in §385.21,
involved.

(2) Step 2: Subtract applicable performance royalties to determine the payable royalty pool,
which is the amount payable for the reproduction and distribution of all musical works used by
the service provider by virtue of its licensed subpart C activity, as defined in §385.21, for a
particular subpart C offering, as defined in §385.21, during the accounting period. From the
amount determined in step 1 in paragraph (b)(1) of this section, for each subpart C offering, as
defined in §385.21, of the service provider, subtract the total amount of royalties for public
performance of musical works that has been or will be expensed pursuant to public performance
licenses in connection with uses of musical works through such subpart C offering, as defined in
§385.21, during the accounting period that constitute licensed subpart C activity, as defined in
§385.21, (other than licensed subpart C activity, as defined in §385.21, subject to the free trial
royalty rate), or in connection with previewing of such subpart C offering, as defined in §385.21,
during the accounting period. Although this amount may be the total of the payments with
respect to the service for that subpart C offering, as defined in §385.21, for the accounting
period, it will be less than the total of such public performance payments if the service is also
engaging in public performance of musical works that does not constitute licensed subpart C
activity, as defined in §385.21, or previewing of such licensed subpart C activity, as defined in
§385.21. In the case where the service is also engaging in the public performance of musical
works that does not constitute licensed subpart C activity, as defined in §385.21, the amount to
be subtracted for public performance payments shall be the amount of such payments allocable
to licensed subpart C activity, as defined in §385.21, uses (other than free trial royalty rate uses),
and previewing of such uses, in connection with the relevant subpart C offering, as defined in
§385.21, as determined in relation to all uses of musical works for which the public performance
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payments are made for the accounting period. Such allocation shall be made on the basis'of plays
of musical works or, where per-play information is unavailabledue to'bona fide technical 1 1 |
limitations as described in step 3 in paragraph (b)(3) of this section, using the same alternanVe
methodology as provided in step 3 in paragraph (b)(3) of this section.

(3) Step 3: Calculate the Per-Work Royalty Allocation for Each Relevant Work. Thisisthe | | |
amount payable for the reproduction and distribution of each musical work used by the service:
provider by virtue of its licensed subpart C activity, as defined in §385.21, through a particular
subpart C offering, as defined in §385.21, during the dccounting period. To determine this
amount, the result determined in step 2 in paragraph (b)(2) of this section must be allocated to -
each musical work used through the subpart C ()ffermg, as defined.in §385 21. The allocation
shall be accomplished as follows:

(i) In the case of limited offerings (but not limited offerings that are part of mixed service
bundles), by dividing the payable royalty pool determined in step 2 in paragraph (b)(2) of this
section for such offering by the total number of plays of all musical works through such offering
during the accounting period (other than free trial royalty rate plays) to yield a per-play

allocation, and multiplying that resuit by the number of plays of each musical work (other than:
free trial royalty rate plays) through the offering during the accounting period. For purposes of
determining the per-work royalty allocation in all calculations under this step 3 only (i.e., after

the payable royalty pool has been determined), for sound recordings of musical works with a
playing time of over 5 minutes, each play shall be counted as provided in paragraph (c) of this
section. Notwithstanding the foregoing, if the service provider is not capable of tracking play
information due to bona fide limitations of the available technology for services of that nature or
of devices usable with the service, the per-work royalty allocation may instead be accomplished
in a manner consistent with the methodology used by the service provider for making royalty
payment allocations for the use of individual sound recordings.!

(i) In the case of mixed service bundles and locker services, by—

(A) Determining a constructive number of plays of all licensed musical works that is the sum of
the total number of interactive streams of all licensed musical works made through such offering
during the accounting period (other than free trial royalty rate interactive streams), plus the total
number of plays of restricted downloads of all licensed musical works made through such

offering during the accounting period as to which the service provider tracks plays (other than
free trial royalty rate restricted downloads), plus 5 times the total number of downloads of all | |
licensed musical works made through such offering during the accounting period as to which the |
service provider does not track plays (other than free trial royalty rate. downloads); L

(B) Determining a constructive per-play allocation that is the payable royalty pool determined in

step 2 of paragraph (b)(2) of this section for such offering divided by the constructive number of
plays of all licensed musical works determined in paragraph (b)(3)(i1)(A) of this section; :
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(C) For each licensed musical work, determining a constructive number of plays of that musical
work that is the sum of the total number of interactive streams of such licensed musical work
made through such offering during the accounting period (other than free trial royalty rate
interactive streams), plus the total number of plays of restricted downloads of such licensed
musical work made through such offering during the accounting period as to which the service
provider tracks plays (other than free trial royalty rate restricted downloads), plus 5 times the
total number of downloads of such licensed musical work made through such offering during the
accounting period as to which the service provider does not track plays (other than free trial
royalty rate downloads); and

(D) For each licensed musical work, determining the per-work royalty allocation by multiplying
the constructive per-play allocation determined in paragraph (b)(3)(ii)(B) of this section by the
constructive number of plays of that musical work determined in paragraph (b)(3)(iL)(C) of this
section.

(E) Notwithstanding the foregoing, if a service provider offers both a paid locker service and a
purchased content locker service, and with respect to the purchased content locker service there
is no subpart C service revenue, as defined in §385.21, and the applicable subminimum is zero
dollars, then the service provider shall be permitted to include within the calculation of
constructive plays under paragraphs (b)(3)(i1)(A) and (C) of this section for the paid locker
service, the licensed subpart C activity, as defined in §385.21, made through the purchased
content locker service (i.e., the total number of interactive streams of all licensed musical works
made through the purchased content locker service during the accounting period (other than free
trial royalty rate interactive streams), plus the total number of plays of restricted downloads of all
licensed musical works made through the purchased content locker service during the accounting
period as to which the service provider tracks plays (other than free trial royalty rate restricted
downloads), plus 5 times the total number of downloads of all licensed musical works made
through the purchased content locker service during the accounting period as to which the
service provider does not track plays (other than free trial royalty rate downloads)); provided that
the relevant licensed subpart C activity, as defined in §385.21, made through the purchased
content locker service is similarly included within the play calculation for the paid locker service
for the corresponding sound recording rights.

(iii) In the case of music bundles, by—

(A) Allocating the payable royalty pool determined in step 2 of paragraph (b)(2) of this section to
separate pools for each type of product configuration included in the music bundle (e.g., CD,
permanent digital download, ringtone) in accordance with the ratios that the standalone
published prices of the products that are included in the music bundle bear to each other;
provided that, if there is no such standalone published price for such a product, then the average
standalone published price for end users for the most closely comparable product in the U.S.
shall be used or, if more than one such comparable exists, the average of such standalone prices
for such comparables shall be used; and
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(B) Allocating the product configuration pools determined in paragraph (b)(3)(iii)(A) of this
section to individual musical works by dividing each such pool by the total number of sound
recordings of musical works included in products of that configuration in the music bundle. -

(c) Overtime adjustment. For purposes of the calculations inistep 3iof paragraph (b)(3)(1) of this
section only, for sound recordings of musical works with a playing time of over 5 minutes, adjust
the number of plays as follows:

(1) 5:01 to 6:00 minutes—Each play = 1.2 plays

(2) 6:01 to 7:00 minutes—FEach play = 1.4 plays

(3) 7:01 to 8:00 minutes—Each play = 1.6 plays

(4) 8:01 to 9:00 minutes—FEach play = 1.8 plays

(5) 9:01 to 10:00 minutes—Each play = 2.0 plays

(6) For playing times of greater than 10 minutes, continue to add pl:ays for each additional
minute or fraction thereof. o

§385.23 Royalty rates and subscriber-based royalty floors for specific types of services.

(a) In general. The following royalty rates and subscriber-based royalty floors shall apply to the
following types of licensed subpart C activity, as defined in §385.21:

(1) Mixed service bundle. In the case of a mixed service bundle, the percentage of subpart C

service revenue, as defined in §385.21, applicable in step. 1 of §385.22(b)(1)(3) is 11.35%. The
minimum for use in step 1 of §385.22(b)(1)(ii) is the appropriate subminimum as described in | | |
paragraph (b) of this section for the accounting period, where the all-in percentage applicable to | |
§385.23(b)(1) is 17.36%, and the sound recording-only percentage applicable to §385.23(b)(2) is !

21%.

(2) Music bundle. In the case of a music bundle, the percentage of subpart C service revenue, as
defined in §385.21, applicable in step 1 of §385.22(b)(1)(i) is 11.35%. The minimum for use in.
step 1 of §385.22(b)(1)(ii) is the appropriate subminimum as described in paragraph (b) of this
section for the accounting period, where the all-in percentage applicable to §385. 23(b)(1‘» and (3)
is 17.36%, and the sound recording-only percentage applicable to §385.23(b)(2) is 21%.1 | | |

(3) Limited offering. In the case of a limited offering, the percentage of subpart C service
revenue, as defined in §385.21, applicable in step 1 of §385. 22(b)(1)(1;) is 10.5%. The minimum

for use in step 1 of §385.22(b)(1)(ii) is the greater of—

(i) The appropriate subminimum as described in paragraph (b) of this section for the accounting |
period, where the all-in percentage applicable to §385.23(b)(1) is 17.36%, and the soundl | | | |
recording-only percentage applicable to §385.23(b)(2) is 21%; and :

(ii) The aggregate amount of 18 cents per subscriber per month!
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(4) Paid locker service. In the case of a paid locker service, the percentage of subpart C service
revenue, as defined in §385.21, applicable in step 1 of §385.22(b)(1)(i) is 12%. The minimum for
use in step 1 of §385.22(b)(1)(ii) is the greater of—

(i) The appropriate subminimum as described in paragraph (b) of this section for the accounting
period, where the all-in percentage applicable to §385.23(b)(1) is 17.11%, and the sound
recording-only percentage applicable to §385.23(b)(2) is 20.65%; and

(ii) The aggregate amount of 17 cents per subscriber per month.

(5) Purchased content locker service. In the case of a purchased content locker service, the
percentage of subpart C service revenue, as defined in §385.21, applicable in step 1 of
§385.22(b)(1)(i) is 12%. For the avoidance of doubt, paragraph (1)(i) of the definition of
“Subpart C service revenue,” as defined in §385.21, shall not apply. The minimum for use in step
1 in §385.22(b)(1)(ii) is the appropriate subminimum as described in paragraph (b) of this
section for the accounting period, where the all-in percentage applicable to §385.23(b)(1) is 18%,
and the sound recording-only percentage applicable to §385.23(b)(2) is 22%, except that for
purposes of paragraph (b) of this section the applicable consideration expensed by the service for
the relevant rights shall consist only of applicable consideration expensed by the service, if any,
that is incremental to the applicable consideration expensed for the rights to make the relevant
permanent digital downloads and ringtones.

(b) Computation of subminima. For purposes of paragraph (a) of this section, the subminimum
for an accounting period is the aggregate of the following with respect to all sound recordings of
musical works used in the relevant subpart C offering, as defined in §385.21, of the service
provider during the accounting period—

(1) Except as provided in paragraph (b)(3) of this section, in cases in which the record company
is the licensee under 17 U.S.C. 115 and the record company has granted the rights to engage in
licensed subpart C activity, as defined in §385.21, with respect to a sound recording through the
third-party service together with the right to reproduce and distribute the musical work embodied
therein, the appropriate all-in percentage from paragraph (a) of this section of the total amount
expensed by the service provider or any of its affiliates in accordance with GAAP for such rights
for the accounting period, which amount shall equal the applicable consideration for such rights
at the time such applicable consideration is properly recognized as an expense under GAAP.

(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record
company has granted the rights to engage in licensed subpart C activity, as defined in §385.21,
with respect to a sound recording through the third-party service without the right to reproduce
and distribute the musical work embodied therein, the appropriate sound recording-only
percentage from paragraph (a) of this section of the total amount expensed by the service
provider or any of its affiliates in accordance with GAAP for such rights for the accounting
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period, which amount shall equal the applicable consideration for such rights at the time such
applicable consideration is properly recognized as an expense under GAAP.

(3) In the case of a music bundle containing a physical phonorecord, where the music bundle is
distributed by a record company for resale and the record company is the compulsory licensee,
the appropriate all-in percentage from paragraph (a) of this section of the record company's total
wholesale revenue from the music bundle in accordance with GAAP for the accounting period,
which amount shall equal the applicable consideration for such music bundle at the time such | |
applicable consideration is properly recognized as revenue under GAAP, subjecttothe |+ | | |
provisions of §201.19 of this title concerning the times at which distribution and revenue
recognition are deemed to occur. S

(4) If a record company providing sound recording nghts o the service prov1der for a licensed
subpart C activity, as defined in §385.21— ‘

(1) Recognizes revenue (in accordance with GAAP, and including for the avoidance of doubt all

applicable consideration with respect to such rights for the accounting period, regardless of the

form or timing of payment) from a person or entity other than the service provider providing the
licensed subpart C activity, as defined in §385.21, and its affiliates, and

(11) Such revenue is received, in the context of the transactions involved, as applicable
consideration for such rights,

(iit) Then such revenue shall be added to the amounts expensed by the service provider solely for
purposes of paragraph (b)(1) or (2) of this section, as applicable, if not already included in such
expensed amounts. Where the service provider is the licensee, if the service provider provides | |
the record company all information necessary for the record company to determine whether
additional royalties are payable by the service provider hereunder as a result of revenue
recognized from a person or entity other than the service provider as described in the

immediately preceding sentence, then the record company shall provide such further information '
as necessary for the service provider to calculate the additional royalties and indemmify the 1 | |
service provider for such additional royalties. The sole obligation of the record company shall be
to pay the licensee such additional royalties if actually payable as royalties hereunder; provided,
however, that this shall not affect any otherwise existing right or remedy wof the copynght owner
nor diminish the licensee's obligations to the copyright owner. :

(c) Computation of subscriber-based royalty rates. For purposes of paragraphs (a)(3) and (4) of
this section, to determine the subscriber-based minimum applicable to any particular subpart C
offering, as defined in §385.21, the total number of subscriber-months for the accounting period
shall be calculated, taking into account all end users who were subscribers for complete calendar
months, prorating in the case of end users who were subscribers for only part of a calendar + 1+
month, and deducting on a prorated basis for end users covered by a free trial period subjectito 1 |
the free trial royalty rate as described in §385.24. The product of the total number of subscriber- |
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months for the accounting period and the specified number of cents per subscriber shall be used
as the subscriber-based component of the minimum for the accounting period.

8§385.24 Free trial periods.

(a) General provisions. This scction establishes a royalty rate of zero in the case of certain free
trial periods for mixed service bundles, paid locker services and limited offerings under a license
pursuant 10 17 U.S.C. 115. Subiect to the requirements of 17 U.S.C. 115 and the additional
provisions of paragraphs (b) through () of this section. the free trial royalty rate shall apply to a
musical work when a record company transmits or authorizes the transmission. as part of a
mixed service bundle. paid locker service or limited offering. of a sound recording that embodies
such musical work, only it—
(1) The primary purpose of the record company in providing or authorizing the free trial period
is to promote the applicable subpart C offering, as defined in §385.21:

(2) No applicable consideration for making or authorizing the transmissions is received by the
record company. or any other person or entity acting on behalf of or in lieu of the record
company. excent for in-kind promotional consideration used to promote the sale or paid use of
sound recordings or audiovisual works embodying musical works or the paid use of music
services throush which sound recordings or audiovisual works embodying musical works are
available;

(3) The free trial period does not exceed 30 consecutive days per subscriber per two-year period;

(4) In connection with authorizing the transmissions. the record company has obtained from the
service provider it authorizes a written representation that—

(i) The service provider agrees to maintain for a period of no less than 5 vears from the end of
cach relevant accounting period complete and accurate records of the relevant authorization, and
identifyiny cach sound recording of a musical work made available through the free trial period,

the licensed subpart C activity. as defined in §385.21, involved. and the number of plays or
downloads. as applicable, of such recording;

(i1) The service is in all material respects operating with appropriate license authority with
resnect to the musical works it is using: and

(iii) The representation is sisned by a person authorized to make the representation on behalf of
the service provider:

(5) Upon receipt by the record company of written notice from the copyright owner of a musical
work or agent of the copyright owner stating in good faith that a particular service is in a material
manner operating without appropriate license authority from such copyright owner, the record
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company shall within 5 business days withdraw by written notice its authorization of such uses:
of such copvright owner's musical works under the free trial rovalty rate by that serviece: | | ||

(6) The free trial period is offered tiree of any charge to the end user: and I

(7) End users are periodically offered an opportunity to subscribe to the service during such ffree |
trial period.

(b) Recordkeeping by record companies. To rely upon the free trial royalty rate for a free trial
period. a record company making or authorizing the free trial period shall keep complete and
accuratc contemporancous written records of the contractual terms that bear upon the free trial |
period; and further provided that. if the record company itself i conducting the free trial period,
it shall also maintain any additional records described in paragraph (a}(4)(i) of this scction. The |
records required by this paragraph (b) shall be maintained for no less time than the record
company maintains records of usage of royalty-bearing uses involving the same type of licensed
subpart C activity, as defined in §385.21. in the ordingry course of business, but in no.event forl |
less than 5 years from the conclusion of the licensed subpart C activity. as defined in $385.21. 1o
which they pertain. If the copyright owner of a musical work o1 itsl agent requests a copy of the,
information to be maintained under this paragraph (bh) with respect to a specific free trial petiod, |
the record company shall provide complete and accurate documentation within 10 business days.
except for any information required under paragraph (a)(4)(i) of this section. which shall he:
provided within 20 business days. and provided that il the copyright owner or agent requests
information concerning a larpe volume of free trial periods or sound recordings, the record
company shall have a reasonable time, in view of the amount of information requesied. to

respond to any request of such copyright owner or agent. [ the record company dogcs not provide
required information within the required time. and upon receipt of written notice citing such
failure does not provide such information within a further 10 business days. the uses will be!
considered not to be subject to the free trial royalty rate and the record company (but not any
third-party service it has authorized) shall be liable for any payment due for such uses: provided. |
however. that all rights and remedies of the copyright owner with respect to unauthorized uses
shall be preserved.

(¢) Recordkeeping by services. If the copyright owner of a musical work or 1ts agent requests a

copy of the information to_be maintained under paragraph (a)(4)(i).of this section by a service
authorized by a record company with respecet to a specific promotion. the service provider shall:
provide complete and accurate documentation within 20 business days. provided that ifthe | | | |
copyright owner or agent requests information concerning a large volume of free trial periods or
sound recordinges. the service provider shall have a reasonable time. in view of the amount of
information requested. to respond 1o any request of such copyright owner or agent. I theisenvice |
provider does not provide regquired information within the required time, and upon receipt of

written notice citing such failure does not_provide such information within a further 10 business |
days. the uses will be considered not to be subjcet to the free trial royalty: rate and the service
provider (but not the record company) will be liable for any payment due for such uses:
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provided, however. that all rights and remedies of the copyright owner with respect to
unauthorized uses shall be preserved.

(d) Interpretation. The free trial royalty rate is exclusively for audio-only licensed subpart ¢
activity, as defined in §385.21. involving musical works subject to licensing under 17 U.S.C.
115. The free trial rovalty rate does not apply to any other use under 17 U.S.C. 115: nor does it
apply to public performances. audiovisual works. lyrics or other uses outside the scope of 17
11.S.C. 115. Without limitation. uses subject to licensing under 17 U.S.C. 115 that do not qualify
for the free trial rovalty rate (including without limitation licensed subpart C activity. as defined
in $385.21. bevond the time limitations applicable to the free trial royalty rate) require payment
of applicable royalties. This section is based on an understanding of industry practices and
market conditions at the time of its development. among other things. The terms of this section
shall be subiject to de novo review and consideration (or elimination altogether) in future
proceedings before the Copyright Rovalty Judges. Nothing in this section shall be interpreted or
construed in such a manner as to nullify or diminish any limitation. requirement or obligation of
17 U.S.C. 115 or other protection for musical works afforded by the Copyright Act, 17 U.S.C.
101. et seq.

§385.25 Reproduction and distribution rights covered.

A compulsory license under 17 U.S.C. 115 extends to all reproduction and distribution rights that
may be necessary for the provision of the licensed subpart C activity, as defined in §385.21,
solely for the purpose of providing such licensed subpart C activity, as defined in §385.21 (and
no other purpose).

§385.26 Effect of rates.

In any future proceedings under 17 U.S.C. 115(c)(3)(C) and (D), the royalty rates payable for a
compulsory license shall be established de novo.
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CERTIFICATION OF SERVICE

I, George D. Johnson, (“GEO™) an individual songwriter, music publisher and music

copyright creator, hereby certifies that a copy of the foregoing 385 REGULATIONS REDLINE

AND CHAGNE OF GEORGE JOHNSON'S (GEO) has been served this 20th day of February,

2017 by electronic mail upon the following parties:

Donald Zakjrin

Frank P. Scibilia

Lisa M. Buckley

Benjamin Semel

PRYOR CASHMAN LLP

7 Times Square

New York, NY 10036-6569
BSemel@PRYORCASHMAN.com

DZakarin@PRYORCASHMAN.com

LBuckley@PRYORCASHMAN.com
FScibilia@PRYORCASHMAN.com

Telephone:  (212) 421-4100
Facsimile: (212) 326-0806

National Music Publishers Association
(NMPA) and Nashville Songwriters
Association International (NSAI)

Michael S. Elkin

Thomas Patrick Lane

Daniel N. Guisbond

Stacey Foltz Stark

WINSTON & STRAWN, LLP
200 Park Avenue

NewYork, NY10166
melkin@winston.com
tlane@winston.com
dguisbond@winston.com

sfstark@winston.com

Counsel for Amazon Digital Services, LLC
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Dale M. Cendali

Claudia Ray

Johanna Schmitt

Mary Mazzello
KIRKLAND& ELLIS LLP
601LexingtonAvenue
NewYork,NY10022

dale.cendali@kirkland.com
claudia.ray@kirkland.com
johanna.schmitt@kirkland.com
mary.mazzello@kirkland.com

Counsel forApple Inc.

Elizabeth Miles, Esq.

Apple, Inc.

1 Infinite Loop

MS 169-41SM

Cupertino, CA 95014
elizabeth.miles@apple.com
Telephone:  (408)-996-1010
Facsimile: (408)-783-2798

Apple, Inc.




Kenneth L. Steinthal

Joseph R. Wetzel

Katherine E. Merk

KING & SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105

ksteinthal@kslaw.com
jwetzel@kslaw.com

kmerk@kslaw.com
Telephone:  (415) 318-1200

Facsimile: (415) 318-1300

J. Blake Cunningham

KING & SPALDING LLP

401 CongressAvenue, Suite3200
Austin, TX 78701
becummingham(@kslaw.com

David P. Mattern

KING & SPALDING LLP
1700PennsylvaniaAvenue, Suite200
Washington,DC 20006

dmattern@kslaw.com

Counsel for Google, Inc.

David Israelite

Erich Carey

Danielle Aguirre

National Music Publishers Association
(NMPA)

975 F Street, N.W., Suite 375
Washington, DC 20004

disraelite@nmpa.org
ecarey(@nmpa.org

daguirre@nmpa.or
Telephone:  (202) 393-6671
Facsimile: (202) 393-6673

National Music Publishers Association
(NMPA).

PUBLIC VERSION

Barton Herbison \
Nashville Songwriters Association
International (NSAI)

1710 Roy cuff Place

Nashville, TN 37203 |
bart@nashvillesongwriters.com |
Telephone:  (615) 256-3352 |
Facsimile: (615) 256-0034

Nashville Songwriters Association
International (NSAID)

R. Bruce Rich, Todd Larson ‘
Benjamin E. Marks, David R. Singh
Jennifer Ramos, Peter D. Isakoff
Hong-An Tran

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153
r.bruce.rich@weil.com
todd.Jarson@weil.com
benjamin.marks@weil.com
david.singh@weil.com
Jennifer.ramos@weil.com
peter.isakoff@weil.com i
an.tran@weil.com |

Telephone:  (212) 310-8170 \
Facsimile: (212) 310-8007 ‘

Coungsel for Pandora Media, Inc.

L
Gary R. Greenstein

WILSON SONSINI GOODRICH & ROSATT |

1700 K St., NW, 5th Floor
VVashmgton:, DC 20006 Do
ggreenstein@wsgr.com |
Telephone:  (202) 973-8849 |
Facsimile: = (202) 973-8899

Counsel for Pandora Media, Inc.

Page 36 of 38

Y




A. John P. Mancini
XiyinTang

MAYER BROWN LLP
1221 Avenue ofAmericas
New York,NY 10020-1001
jmancini@mayerbrown.com
xtang@mayerbrown.com

Richard M. Assmus
MAYER BROWN LLP

71 South Wacker Drive
Chicago,IL60606
rassmus@mayerbrown.com

Counsel for Spotify US4, Inc.

Paul Fakler

Eric Roman

Xiyin Tang

Jennifer White

Aren't Fox LLP

1675 Broadway

New York, NY 10019

paul.fakler@arentfox.com
eric.roman(@arentfox.com
xivin.tang@arentfox.com
jennifer.white(@arentfox.com
Telephone:  (212) 484-3900
Facsimile: (212) 484-3990

Counsel for Spotify USA, Inc.

PUBLIC VERSION

Annika Goldman

Spotify USA, Inc.

45 W. 18th St.: 7th Floor
New York, NY 10011
annika@spotify.com
Telephone:  (646) 820-7763

Counsel for Spotify USA, Inc.
Spotify headquartered in Sweden and
Luxembourg

Steven R. Englund

Michael B. DeSanctis

Jenner & Block LLP

1099 New York Ave., N.W., 9th Floor
Washington, D.C. 20001

senglund@jenner.com

mdesanctis@jenner.com
Telephone:  (202) 639-6000

Sony Music Entertainment (SME)
Sony Corp headquartered in Tokyo, Japan

Brad E. Cohen

WARNER MUSIC GROUP
1633 Broadway

New York, NY 10019

brad.cohen@wmg.com

Warner Music Group (WMG)
Warner Music Group is headquartered in
Moscow, Russia by Access Industries, Inc.

Page 37 of 38



