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PROCEEDINGS
(
THE CLERK: Let's raise
MR. SACK: The curtain
CHIEF JUDGE FEDER: Goo
concluded yesterday, SoundExchang
direct examination of Mr. Orszag.
Mr. Handzo, are you rea
continue the direct examination?
MR. HANDZO: We are, Yo
Mr. Orszag is there.
CHIEF JUDGE FEDER: Can
please promote Mr. Orszag to a pa
MR. TOTH: Yes, there h
CHIEF JUDGE FEDER: Ver
MR. HANDZO: There he i
CHIEF JUDGE FEDER: You
Whereupon--
JONATHAN ORSZAG
a witness, called for examination
been duly sworn, was examined and
as follows:
DIRECT EXAMINATION --
BY MR. HANDZO:

Q. Good morning, Mr. Orsza
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10:30 a.m.)

the curtain.

IS raised.

d morning. When we

e was conducting its

dy to proceed and

ur Honor, assuming

you -- can the host
nelist?

e is.

y good. All right.

S.

may proceed.

, having previously

testified further

RESUMED
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A. Good morning, Mr. Handz
Q. When we finished up yes
on your summary of conclusions, a

was going to be the next slide th

to, which is a summary of your co

respect to Dr. Peterson's benchma
So with respect to Dr.

bullet point talks about, again,

ad-supported service is not an id

that one that Dr. Peterson also u

A. That s correct.

Q. And you talked about th
Professor Shapiro yesterday. Is
you have with respect to Dr. Pete

A. Yes. And just so that
described yesterday in terms of t
benchmarks, Professor Shapiro put
benchmark for both the subscripti
market in the ad-supported non-in
Dr. Peterson focuses only on the
non-interactive market.

And he uses, as his ben
ad-supported tier. The problems
as | described yesterday, are tha

discounts associated with it due
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0.
terday, we were still
nd | believe this

at we were getting
nclusions with

rking methodologies.
Peterson, your first
Spotify's

eal benchmark. Is

ses?

at with respect to

it the same concerns
rson?

we're clear, where |
he different

s forward a

on non-interactive
teractive market.

ad-supported

chmark, the Spotify
with this benchmark,
t there are

to the fact that
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Spotify is -- excels at convertin
subscribers into paid subscribers
And so its rates reflec
and so the benchmark that Dr. Pet
forward is depressed, is lower th
we were focused on the target mar
have -- in Section 114, the statu
have those same premium tiers to
the -- the statutory rate should
account the discounts associated
conversion.
JUDGE STRICKLER: Mr. O
THE WITNESS: Good morn
JUDGE STRICKLER: Quest
discounts on the Spotify rate bec
ad-supported funnel, if you will,
general in nature or are they act
actually identify them precisely?
THE WITNESS: In the Sp
there's different --
JUDGE STRICKLER: Witho
them, because we're not in restri
THE WITNESS: Yes, | wi
MR. HANDZO: Yeah, | wa

we have to be a little careful.
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g its free

t those discounts,
erson has put

an it should be, if
ket, which does not
tory services do not
convert to, and so
not take into

with improved

rszag, good morning.
ing to you, sir.

ion for you. These
ause it serves as an
are they just

ually -- can you

otify agreement,

ut actually naming
cted session.

Il --

S going to say | --

We'll get into this
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in more detail certainly, and I'm
Mr. Orszag answer to the extent t
going into restricted information
JUDGE STRICKLER: Thank
THE WITNESS: What | --
say that the -- the details with
discounts being tied to the abili
different for each of the labels
The most explicit disco
relationship, say, with the Amazo
will talk about that. But there'
where there is explicit provision
targets for, say, a Spotify were
not set at very high levels, so t
the new agreement, they were alre
thresholds.
So we can get into this
it depends on each of the agreeme
obviously, there's lots of detail
I've committed to memory; others,
JUDGE STRICKLER: Thank
BY MR. HANDZO:
Q. Mr. Orszag, I'm going t
sub-bullet for a moment. Don't w

to it. But let's talk for a mome
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happy to have

hat he can without

you.
| think is fair to
regard to the -- the
ty to convert is

and the services.
unting is in the

n agreement. And |
s other agreements
S. Sometimes those
met long ago or were
hat on day one of

ady meeting those

in more detail, but
nts. And,

s, some of which

| have not.

you, Mr. Orszag.

o skip the second
orry, I'll come back

nt about
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Dr. Peterson's interactivity adju
Does he do that the sam
Shapiro does?

A. No, he does not.

Q. Okay. But what's your
Dr. Peterson does it?

A. Well, let's -- let's ju
because | think that's important.
yesterday that Professor Shapiro
63 percent discount for his views
differences in interactivity, Dr.
12.7 percent. So his adjustment
down, instead of, as for Professo
63 percent.

And what Dr. Peterson d
the rate that Pandora is paying i
majors relative to the statutory
that ratio and he uses that ratio

There are two problems
doesn't reflect the consumer valu
downstream users, of that increas
and it is not free from statutory
introducing the statutory rate di
calculation.

JUDGE STRICKLER: Mr. -
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stment.

e way that Professor

view of the way

st level-set first,
Where | described

includes a

about the

Peterson includes a

is 12.7 percent

r Shapiro, of

oes is he looks at
n its deal with the
rate, and he takes
as his adjustment.
with that. One is it
e, the value to

ed functionality,
influence. He's

rectly into the

- Mr. Orszag, | just
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want to clarify again, just so |

the lay of the land here.

Are you saying that Pro
63 percent discount is purely for
interactivity adjustment?

THE WITNESS: Thatis c

JUDGE STRICKLER: Thank
BY MR. HANDZO:

Q. Now let's go back up on
efficient -- effective competitio
Again, you talked about that yest
to Professor Shapiro.

Does Dr. Peterson make
competition adjustment -- well, |
that. He makes an effective comp
right?

A. That s correct.

Q. Butdoes he doitinth
Professor Shapiro does?

A. No, he does not. Where
Shapiro --

Q. And--

A. Whereas Professor Shapi
difference between what he measur

be -- | have to be careful here b
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understand the --

fessor Shapiro's

interactivity -- an

orrect.

you.

e bullet to the
n adjustment.

erday with respect

an effective

et's start with

etition adjustment,

e same way that

as Professor

ro used the

ed was -- and I'll

ecause we're not in
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restricted session -- he used the
the average rates for a number of
services and the rate that Amazon
basis for its Amazon Prime servic

And he -- this is Profe
assumed that difference was equal
competition, an effective competi
And ballpark, I think it was arou
adjustment, 32 percent. We can ¢
numbers.

Dr. Peterson just uses
adjustment factor that was used i
decision as his adjustment for ef

Q. And what's your reactio
approach?

A. | --1have a number of
particularly since Web IV, since
rates have come down. And rates
significantly for Spotify. Rates
significantly for Apple. And als
Spotify benchmark, Spotify obtain
in the -- in the market or among
the market, to just be more gener
inappropriate to make an addition

of that.

Heritage Reporting Corporation
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difference between
subscription

pays on a per-play
e.

ssor Shapiro -- he
to the effective

tion adjustment.

nd 30 percent as an

et into the precise

the 12 percent
n the Web IV
fective competition.

n to Dr. Peterson's

reactions. Most
the Web IV decision,
have come down
have come down

o relative to the

ing the best prices
the best prices in

al, it's then

al adjustment on top
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And to be more precise,
the record, the 12 percent adjust
the services that were analyzed,
service. So when they -- when th
it started with all and subtracte
starting with a rate, Spotify her
already -- again, to be vague, al
below the rates for other service

So much below that no a
competition adjustment is necessa
just look at Professor Shapiro's
called the Amazon Prime rate effe
and the Spotify rate is with -- i
same rate.

Q. Okay. Now, the last bu
Dr. Peterson's skips adjustment.
us -- first of all, what's the sk
why is the way Dr. Peterson does

A. Sure. He -- he makes t
-- he makes two proposals. The f
proposes to use the rate of skips
roughly speaking, that's about a
adjustment. And so he uses that
1.

And then approach numbe

Heritage Reporting Corporation

(202) 628-4888
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in Web IV as | read
ment applied to all
not the lowest price
e analysis was done,
d 12 percent. I'm
e, that is

ready significantly
S.

dditional effective
ry. And one can
analysis, which he
ctively competitive,

s very close to that

llet relates to

Can you just tell

ips adjustment and
it a problem?

wo adjustments. He
irst, he -- he

for Spotify. And,
25 percent

as approach number

r 2, he uses the
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Pandora skips rate of roughly 11
measure to adjust by. So those a

Q. Letme -- okay. Justs
same page, I'm sure everybody kno
the rationale for doing a skips a
first place?

A. Well, to the extent tha
services do not -- that you have
one would want to ensure that one

benchmark in the target markets,
statutory world, the statutory se
for skips, so one wants to make s
up correctly.

Q. Okay. Soisyour --yo
Dr. Peterson does that he shouldn
adjustment or just the way he doe
uses?

A. | --one has to control
are multiple ways to do it. One
at just the benchmark market with
account the target market. That'

rate is so overstated.
And | deal with this mu
Pandora today pays for skips. Pa

majority of observations. It --

Heritage Reporting Corporation
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percent as his

re his two --

o we all are on the
ws this, but what's

djustment in the

t the statutory

to pay for skips,
is matching the
and so in the
rvices are paying

ure you're matching

ur objection to what
't be making a skips

s it and the data he

for skips. There
has to -- he looks
out taking into

s why his Spotify

ch more directly.
ndora is the vast

it's a significant



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

weight in my calculation.

So by using the plays t
Pandora, | am directly controllin
analysis and ensuring that the ta
statutory rate, the one that | pr
appropriate, taking into account
will be compensatory.

Q. Okay. Thank you.

So next we'll talk abou
as | think everyone will recall,
NAB.

Do you recall that Dr.
benchmark certain direct licenses
Indie labels?

A. That s correct.
Q. And your first bullet p
an appropriate benchmark. Why is
A. | mean, there's a long
in my written rebuttal testimony.
highlight a number of them, if |

They represent a very s
overall number of plays of iHeart

if that's a -- the number is conf
will just be vague until we get i

restricted session, but it's a ve

Heritage Reporting Corporation
(202) 628-4888
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hat are paid for by
g for skips in my
rget rate here, the
opose, is

the fact that skips

t Dr. Leonard, who,

is an expert for the

Leonard uses as a

between iHeart and

oint says that's not
that?

list. | detail this
But to just

may.

mall share of the

. So | don't know

idential here, so |

nto -- into

ry small percentage
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of overall plays.

And it's dominated by o
particular label represents somew
45 percent of those plays. And t
variety of reasons -- and this wa
the SDARS case -- for why these |
direct deals.

And those reasons motiv
not steering, not trying to get m

necessarily, but there are a wide
reasons that factor into their an
example, one of the labels -- and
getting into details -- found it

get paid for terrestrial plays.

And that was something
to them. They wanted to be able
artists and explain that they wer
for something they previously wer
of the benefits of a direct deal
that benefit, which was, in their
significant in the long run.

And other labels had ot
go beyond just steering or gettin
Q. And, again, just in cas

gotten to the point of reading Dr

Heritage Reporting Corporation

(202) 628-4888
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ne of -- one

here between 35 and
here are a wide

s covered as well in

abels enter into

ate their decisions,
ore plays

variety of those
alysis. For

, again, without

very important to

that was idealogical
to go to their

e now getting paid
e not. And so one
to that label was

opinion, very

her motivations that
g more plays.
e not everybody has

. Leonard's
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testimony, in those direct licens
terrestrial royalty for the recor
A. Yes, there was.

Q. Ithink you said that a
respect to this direct license be
of -- or the percentage of the ma
represented. And, again, I'm not
the number, but does that cause y

A. Yes, itdoes.

Q. And then your last bull
recall that Dr. Leonard argues th
just economically different from
webcasting and, therefore, it is
least, need to consider a separat

A. Thatis his argument.
simulcasts -- simulcasters are di
get a differential rate. This is
analyzed radio competition, and t
are part of radio stations, for a
now, and the competition between
simulcasters, and other forms of
is very significant.

And it's viewed signifi
stations and also by custom radio

entities as well. Pandora has ma

Heritage Reporting Corporation

(202) 628-4888
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es was there a

d -- for the Indies?

nother issue with

nchmark was the size

rket that is
asking you to say

ou concern?

et point, do you

at simulcasting is
the rest of

-- the Judges, at
e rate for it?

He suggests that
fferent and should
an issue -- I've
hese simulcasters
number of years
custom radio, radio,

streaming services

cantly both by radio
-- by streaming

de it very clear
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that they have a desire to take o
And traditional radio wants to de
the incursions that have occurred
services. This has been part of
analyses, something that's reflec
in their work that they have done
in the radio space.

And so when firms are ¢
in the same competitive space, it
to have such significant differen
proposes in the rates that they w
that would tilt the playing field
another.

And that's not what wou
buyer/willing seller framework be
purposes -- obvious reasons, a wi
-- in that circumstance would rec
it of diversion from one to anoth

Q. Allright. So we've --
prelude, and this is the roadmap
testimony. I'm not sure there's
cite here before we move into the
there's something, Mr. Orszag, th

A. No, let's just -- | thi

Heritage Reporting Corporation
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n traditional radio.
fend itself against
from streaming
competition

ted by the NAB, and

about competition

ompeting and they're
does not make sense
ces as Dr. Leonard
ould pay because

to one player over

Id occur in a willing
cause, for obvious
lling seller in that
ognize the costs to
er.

we've played the
to the rest of your
really anything to
main event, unless
at you want to add.

nk let's just get to
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Q. Allright. So let's go
benchmarking analysis. And I thi
said that the first step is to fi
benchmark.

So first bullet point,
is what you use, right? And why
appropriate?

A. Well, it's -- there are
And | don't think there's much di
The only two experts who are prop
subscription non-interactive serv
Shapiro and myself.

And we both use the int
services as a benchmark. The dif
use the Spotify rate and he uses
that's Number 1. And then, obvio
differences about adjustments, wh

On the ad-supported sid
and Dr. Peterson and myself all u
services benchmark as well. The
that I'm using the Spotify paid s
Professor Shapiro and Dr. Peterso
ad-supported tier.

And so we're all agreei

interactive services as the bench

Heritage Reporting Corporation

(202) 628-4888
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back to your
nk at the outset you

nd the appropriate

interactive services

do you think that is

a number of reasons.
sagreement here.
osing a rate for the

ices are Professor

eractive subscription
ference being that |
11 services. So
usly, there's

ich we will get to.

e, Professor Shapiro
se the interactive
difference being
ervice, whereas

n are using the

ng to start with

mark. And there are
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a number of -- we've all gone in
because it -- there are lots of |
been negotiated and it reflects t
price, between a willing buyer an
that there's a significant compar
is offered in the interactive ser
non-interactive service. You hav
issue, and in many respects, you
the same or very similar buyers.
And there's another rea

certainly more prevalent today th
ago, is that the interactive serv
differences between the interacti
services and the non-interactive
converged over time. There has b
of lean-back functionality on the
services over time, so there is m
interactive services that look li
non-interactive services than fiv

Q. Has there been any, I'l
convergence between the interacti
services and non-interactive subs
terms of price?

A. Yes, there has. The --

sharp increase in the use of disc

Heritage Reporting Corporation
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this direction
icenses that have
he -- a market

d a willing seller,
ability between what
vice market and the
e the same music at

know, the -- they're

son, which is

an was five years
ices have -- the
ve -- interactive
services have
een an increased use
interactive

ore elements to the
ke the

e years ago.

| call it,

ve subscription

cription services in

there has been a

ount plans, family
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plans, in particular, for the int
And, again, without getting into
increase in the number of -- and
restricted session -- the sharp i
of those family plans has caused
interactive services to fall, whi
converge with the prices of the n
services.

There is still a gap, f
is not as significant as it was a

ago.

JUDGE STRICKLER: Mr. O

-- and | know we're talking gener

specific numbers -- when you talk

average revenue per user, and you

family plan, are you relating it
user or the user represents the n
actually on that plan?

THE WITNESS: So there'
that the -- the record labels use
whether you do it in terms of the
you do it as the family -- I'm ju
to be careful here because of the

| believe | can -- let'

there's a pretty standard metric

Heritage Reporting Corporation
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eractive services.
numbers, that sharp
we can do this in
ncrease in the use
ARPU of the

ch would have it

on-interactive

or sure, but that gap

number of years

rszag, when you talk
ally now without the
about the ARPU,

're relating it to a

to the family as the

umber of individuals

s standard metrics
. And you --
family as a unit or
st being -- trying
numbers.

S just say that

that the labels use
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for consideration of what a famil
use that metric, that obviously r
ARPU. And so it depends on what
to make about precisely that issu
But there has been a si
the number of family plans, and i
standard metric that the labels u
means that the difference between
much less than it was a number of
JUDGE STRICKLER: Just
understanding this -- I'll use nu
completely fanciful, so this has
THE WITNESS: Sure.
JUDGE STRICKLER: -- wi
record. If a family plan was $50
were five individuals on the fami
parents, three children, is there
which the industry measures ARPU?
would it be $50 ARPU because the
family unit, or would it be $10 p
there's five members in that fami
THE WITNESS: It would
hypotheticals -- by the way, the
public information about what the

plan is, which is basically, you

Heritage Reporting Corporation
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y planis. And if |
esults in even lower
assumption one wants
e.

gnificant increase in
f you use the

se, it --it's -- it
these prices is
years ago.

SO -- just so I'm
mbers that are

nothing to do --

th what's in the

a month and there

ly plan, two

a standard way in
In other words,

subscriber is the

er user because

ly?

be -- to use the

public -- there's
price of a family

know, roughly $15.
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It depends on the -- the --

JUDGE STRICKLER: That'
used 50. | wanted to be complete

THE WITNESS: Okay, but
fanciful, but yes, you are dividi
users. They make an assumption a
users.

Oftentimes in these agr
number of actual users goes above
is a heavily negotiated provision
they pay increases. So there's o
the number of users is below a th
rate if it goes above that thresh

And their standard, to
number of users, is below that th

JUDGE STRICKLER: | see
this vary among the majors?

THE WITNESS: I don'tt
but there are some differences be
these issues.

JUDGE STRICKLER: Thank

JUDGE RUWE: Mr. Orszag
to follow up on Judge Strickler's
within which how many users can b

plan that determines the average
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s why -- that's why |
ly fanciful on this.

we can be completely
ng by the number of

bout the number of

eements, if the

a threshold, this

, the rate at which
ne rate as long as
reshold and another
old.

use in terms of the
reshold.

. And -- and does

hink significantly,

tween how they view

you, Mr. Orszag.
, | have a question
. Is it the window
e on a particular

revenue per user or
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is it the actual users? So if |
allowed five users but | only had
actually being worked out?

THE WITNESS: It's the
So if | have a family plan, it ma

five users, but | have to go in a
up separately, so there's -- and
the family plan.

So | -- personally, | a
plan, and for -- and each user is
e-mail address, effectively. And
under the -- under the standard.

JUDGE RUWE: Soitisb

signed up, not users on multiple

not as tracked with as much granu

THE WITNESS: It's base

signed-up users, is my understand

-- if  use my Spotify account on
devices, I'm treated as one user

individually using it in differen

JUDGE RUWE: Thank you.
JUDGE STRICKLER: Mr. O

up, do you understand the use of

family -- we're talking about the

plan -- as an example of bundling

Heritage Reporting Corporation
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had a plan that

three, how is that

number that sign up.
y allow for up to
nd each person signs

SO -- but it's under

ctually have a family
an additional

so that is the user

ased on the accounts
devices, that it's
larity?

d on the number of
ing. Soif--ifl

three -- three
because that is me

t places.

rszag, just to follow
these discount
discount family

, economic bundling?
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THE WITNESS: It's afo
-- for my family, for example, |
because, instead of having to buy
buy one, and that one is cheaper
a bundle than buying it each sepa
JUDGE STRICKLER: Andd
bundling to be a form of price di
THE WITNESS: | mean, t
yes, it is a form of -- of -- you
differently to different groups o
form of price discrimination.
JUDGE STRICKLER: Thank
BY MR. HANDZO:
Q. Just to finish off this
at the bottom, you talk about hav
to calculate reliable benchmark r
So just tell us what da
A. So | have the royalty s
number of services and Spotify an
with a number of labels, the majo
Merlin, and then | have this data
on a monthly basis, back to at le

very complex to process on a mont

become much more complex over tim

services have introduced these ad
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rm of bundling. For
get a discount
three services, |
for me buying it as

rately.

0 you understand such

scrimination?
echnically speaking,
're pricing

f people, soitis a

you, Sir.

slide, Mr. Orszag,
ing sufficient data
ates.

ta you used.
tatements for a

d their agreements
r labels, as well as
going back till --
ast 2015. Thisis
hly basis and has
e, as -- as the

ditional different
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plans and different -- the way th
And so that explains wh
modest difference between, say, D
calculation of the royalty rate a
of how one processes some of the
different.
| should note that the
what Dr. Peterson and | do are ve
technical. And | would not say t
here and testify that one is nece
than another, but the differences
extremely, extremely small, unlik
between Dr. Peterson and myself a
Shapiro, who has fundamentally ju
the Warner true-up correctly.
Q. Okay. Sointerms of t
that you had, what record company
that cover?
A. Universal, Sony, Warner
then | have it for a number of ot
at those as well, but my primary
on Universal, Warner, Sony, and M
JUDGE STRICKLER: Mr. O
-- excuse me, sir. Mr. Orszag, w

Merlin as your independent label
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at they treat them.

y there is some

r. Peterson's

nd mine, is because

details can be very

differences between
ry small and

hat -- would stand
ssarily more right
between us are

e the difference

nd Professor

st not calculated

he royalty statements

or companies does

, and Merlin. And
hers, and | looked
analyses are focused
erlin.

rszag, where do the
hy did you use

source?
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THE WITNESS: Because f
and, again, this is detailed in m
and | can pull up the precise num
very significant number of indepe
the rates that the independents ¢

JUDGE STRICKLER: I'm a
percentage or that number are con
information?

THE WITNESS: | will de
that.

MR. HANDZO: We'll -- w
Actually, | suspect that it is no
and we'll, assuming it is -- well
other, we'll let you know, either
unrestricted session.

JUDGE STRICKLER: Very
Mr. Handzo.

BY MR. HANDZO:

Q. And with respect to lic
Mr. Orszag, did you have the lice
between each of the majors and Me
the on-demand services?

A. Yes, | did.

Q. Now, for this next slid

to go into restricted session. |
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or -- there are --

y -- in my report,
bers. They cover a
ndents in terms of
an receive.
ssuming that

fidential

fer to others on

e'll have to check.
t, but we'll check
, One way or the

in restricted or

good. Thank you,

ense agreements,

nse agreements

rlin with each of

e, | believe | need

apologize for that.
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| think it's just going to be thi
we're talking about five minutes.
CHIEF JUDGE FEDER: Oka
restricted session briefly. Will
clear the virtual hearing room.
MR. SACK: Your Honors,
We are beginning to cle
you are an attendee in the Zoom m
allowed to attend restricted sess
the session by clicking the red L
bottom right-hand side of your sc
at the top right-hand side. Your
you when you are allowed to retur
Please stand by, Your H
while we clear the room.
(Whereupon, the trial p

confidential session.)
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s slide, so | think

y. We will go into

the host please

please stand by.

ar the room now. If
eeting who is not
ion, please leave
eave button on the
reen or click the X
counsel will inform
n to the proceeding.

onors and counsel,

roceeded in
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OPEN SESS
MR. SACK: The room is
CHIEF JUDGE FEDER: Tha
are back in open session.

Mr. Handzo, you may pro

MR. HANDZO: Thank you.
BY MR. HANDZO:

Q. Allright. So atthe o
Mr. Orszag, | think you talked ab
any benchmarking analysis typical
adjusting for differences between
market and the target market.

So can you just walk us
adjustments that you considered m
you actually made?

A. Sure. | --there are -
broad buckets. The first -- and
three of these already, so the fi
interactivity. And | control for
directly by the differences in th
earned in the -- from the various
looking at the differences betwee
the target market.

There is effective comp

should one control for any differ
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ION
open.

nk you, Mr. Sack. We

ceed.

utset yesterday,
out the fact that
ly involves

the benchmark

through here the

aking and which ones

- they fall into five
we've talked about
rstis

interactivity

e revenues that are
products at issue,

n the benchmark and

etition, that is,

ences between the
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rates that one observes and an ef
competitive marketplace. That's
The third is controllin
in the propensity or -- or the ne
skips in the benchmark and the ta
One should then -- the
at any differences between promot
effects between the benchmark and
And, lastly, is a consi
non-royalty benefits between the
markets. For example, and just t
about -- we'll talk about this so
become an increasingly important
industry. And so as part of the
interactive agreements, for examp
obtain data from the interactive
However, as part of the
that type of data, that very gran
be extremely helpful to make busi
not part of those agreements. So
consider -- | do not make an adju
if one were to, it would be to in
the target market.
But that is the type of

benefits.
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fectively

second.

g for any differences
ed for compensatory
rget markets.

fourth one is looking
ion and substitution
target markets.
deration of
benchmark and target
o put -- we'll talk

me more -- data has
part of the music
agreements, the

le, the labels
services.

statutory services,
ular data that can
ness decisions, is
one needs to
stment for that, but

crease the rates for

issue in non-royalty
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JUDGE STRICKLER: Mr. O
into it and we talk about the val
be giving some estimates as to th
that -- that is garnered by the |
just pointing towards it directio
THE WITNESS: I'm point
directionally. | have tried very
to figure out a way to value that
there's any market-based way to a
We know it's important.
valuable. But we do not know and
ability to tease out how valuable
should adjust the rates. And giv
an empirical basis to make an adj
discuss that empirically. That w
the rates should be higher for th
services, but | do not make any i
adjustment because | don't have a
do so.
JUDGE STRICKLER: Thank
BY MR. HANDZO:
Q. Butitwasn't for lack
A. No. Itwas not from a
looked at whether we could test b

data and the different agreements
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rszag, when we do get

ue of data, will you

e value of the data

abels or are you

nally?

ing to it

hard, Your Honor,
data and to see if

ssign a value to it.
We know it's

we do not have an
and how much one

en that | don't have

ustment, | just

ould suggest that

e statutory

ncremental

n empirical basis to

you.

of trying.
lack of trying. |
etween the different

. | looked at
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whether they had ever sold the da

party. | tried to find any sourc
insight to the value of this.

And other than the fact
businesspeople talk about the val
have not been able to tease out a
unfortunately.

JUDGE STRICKLER: | gue
has yet to be written.

THE WITNESS: There's -
one day for somebody here.

BY MR. HANDZO:

Q. Allright. So let's --
next few slides about your intera
and how you went about that.

So on this next slide,

to ratio equivalency and an equat
from the Web IV determination. S
what's -- what's happening here a
this?

A. So | getto give credit
to the Judges in Web 1V for putti
of ratio equivalency, in -- in pr
So the ratio is that the -- in es

rate as a share of price or prese

Heritage Reporting Corporation
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ta or -- to a third

e that would give an

that the
ue of the data, |

n estimate,

ss that dissertation

- there is a paper

let's talk in the

ctivity adjustment

we have the reference
ion that we pulled
0 can you explain

nd how you used

where credit is due,
ng forward this idea
esenting it here.
sence, the royalty

nted here, it's
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really price over royalty, will b
interactive market and the non-in
Q. Which would imply, | ta

price in the interactive market i
price in the non-interactive mark
the interactive market will be pr

than the royalty in the non-inter

A. That's --

Q. Did I say that right?
A. Yes, | believe you did
Q. Okay. Okay.

A. --but, yes.

Q. Allright. So thatis
that you applied in making your i
adjustment?

A. That s correct.

Q. Allright. Let me just
slide has restricted information
can navigate through it without a
about the numbers, but | do think
person listed as being an attende
isn't allowed to see it. So --1i
representative of NAB.

So if that person is st

we're going to need to remove the

Heritage Reporting Corporation
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e equal in the
teractive market.

ke it, that if the

s higher than the
et, the royalty in
oportionately higher

active market?

the general principle

nteractivity

pause here. My next
on it. | think we
ctually speaking
there was one

e on the webcast who

twas a

ill on the webcast,

m before | move to
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the next slide.
CHIEF JUDGE FEDER: Was
how | had read the e-mail this mo
it that there was one person who
be mistaken on that.
MR. HANDZO: | think th
see restricted information if it
CHIEF JUDGE FEDER: Oka
would NAB's counsel please instru
to remove him- or herself from th
room -- for about how long, Mr. H

MR. HANDZO: I'd say it
least half an hour.

CHIEF JUDGE FEDER: For
And counsel can inform that perso
rejoin.

MR. HUSENY: Thank you,
Huseny for NAB. We understand th
NAB is not in the room, but we wi
that continues.

CHIEF JUDGE FEDER: Tha
proceed, Mr. Handzo.

MR. HANDZO: Thank you.
BY MR. HANDZO:

Q. Okay. Now, Mr. Orszag,

Heritage Reporting Corporation
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that -- that's not
rning. | had read

could see it. | may

at person can only
relates to NAB.

y, thank you. So
ct that individual

e virtual hearing
andzo?

's going to be at

about half an hour.

n when he or she may
Your Honor. Sadik
e individual from

I make sure that

nk you. You may

on this slide, |
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think we have the numbers that yo
that we can walk through this wit
saying the numbers. So let's jus
But with -- with that i

hamstrung you too much, just tell
numbers are coming from.

A. So Aisthe equal to --
the number, it's the revenue of S
subscription service. So revenue
you know, price times quantity.
revenue that Spotify earns for an
interactive services. Interactiv

Q. And -- and let me pause
moment. Where do you get those
from?

A. From the royalty statem

Q. Okay. Thank you.

JUDGE STRICKLER: Mr. O

guestion for you. In the demonst
that, you -- you define A, refere
average retail interactive subscr

the A you have here on the next b

next demonstrative, excuse me, is

subscription revenue, as opposed

Is that -- I'm trying t
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u used. I'm hoping
hout you actually

t keep that in mind.
n mind, if | haven't

me where those

and without saying
potify's interactive
will obviously be,
So that will be the
interactive -- its

e services --

you there for a

- that information

ents.

rszag, just a

rative right before
ncing Web 1V, as the
iption price. And
enchmark -- on the
the interactive

to a price.

o recall, is that a
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matter of dispute between you and
THE WITNESS: We are al
prices. So | don't think this is
dispute between us, and really be
longer a single price to use, and
could easily convert this into an
one wanted to, and average royalt
dividing by the same number.
So | don't think this i
between us.
JUDGE STRICKLER: Thank
BY MR. HANDZO:
Q. Allright. And then yo
got interactive subscription roya
where does that come from?
A. That comes from the roy
themselves.
Q. And, last, your C, non-
subscription revenue. Where does
A. Again, that comes from
statements as well. And in this
non-interactive subscription reve
Rhapsody, and iHeart.
Q. And do you have royalty

entities?
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Professor Shapiro?
| using effective
sue is a matter of
cause there is no
so there's -- one
average price, if

ies. You're just

s an area of dispute

you.

ur next for B, you've

Ity payment. Again,

alty statements

interactive

that come from?
the royalty

case, | am using the

nues for Pandora,

statements for those
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A. Yes, | do.

Q. Now, in the next bullet
you do the calculation and you've
rearranged the equation. | don't
works, but | think you can probab

A. lt--it's asimple rea
think the simplest way to think a

trying to solve for D, you move D

side, which means that you have t

the other side, which means they

and multiplied by C. This is bas
| don't think there is

about the implementation of that

Q. Okay. And so solving t

you do, you wind up with a percen

effective percentage of revenue t
Spotify in this case, right? And
going to say it -- but we see tha
you reflect in the bottom bullet

A. That s correct.

Q. Okay. Sojustto follo
that Judge Strickler asked, let's
you converted both of those into
per play and effective royalty pe

Would that change the p

Heritage Reporting Corporation
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below, you show how
essentially
understand how that
ly explain it.
rrangement. If -- 1
bout it is if you're

to the left-hand

0 move B and A to
flip upside down,

ic math.

much disagreement
conversion.

he equation the way
tage of revenue,

hat is paid by

we see -- we're not
t percentage that

point, right?

W up on a question
say for A and B,
effective revenue

r play.

ercentage at all?
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A. Iflcan--iflcandi
same number, the percentage will

Q. Right. So you would be

number of plays, right?
A. That s correct.

Q. And same thing with if
on a per-sub basis, you just divi
the number of subscribers, you co
percentage?

A. That s correct.

Q. Now, | see in this equa
that percentage -- I'm sorry, you
non-interactive subscription reve
percentage. And that gives you t
on this slide.

So what -- after doing
what is the next step?

A. After doing these calcu
step that | undertake is to put -

a per-play rate.

Q. Allright. Sol --

A. Okay.

Q. [|--1think we have a
there. We're out of order a litt

to skip to -- skip a slide, and w
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vide A and B by the
stay the same.

dividing by the same

you wanted to do it
de both numbers by

me out with the same

tion you multiply
multiply C, the
nue, by that

he number reflected

these calculations,

lations, the next

- convert these into

slide, so let's go
le bit. I'm going

e'll come back to
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it, | promise.
There we go. Okay. Is
convert to a per-play rate?
A. That s correct.

Q. Okay.

JUDGE STRICKLER: How m

demonstratives forward is that, M
MR. HANDZO: I'm sorry,
skipped one slide.
JUDGE STRICKLER: | --
you.
BY MR. HANDZO:

Q. Now, again without sayi
than, of course, the rate you der
get the number of -- well, first
what you're doing is just dividin
in the prior slide by the number
non-interactive market; is that f

A. That s correct.

Q. Allright. And where d
of plays from?

A. Again from the royalty

Q. Now, in the next bullet

why that addresses the question o

benchmark market not paying for s
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this where you then

any -- how many
r. Handzo?

it's -- we just

I've got it. Thank

ng numbers, other
ive, where do you

of all, I take it

g the number we got
of plays in the

air?

0 you get that number

statements.
below, you explain
f -- of the

kips and the target
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market paying for skips, but just

through that thought process?
A. Sure. The -- the vast

plays that -- of the number that

| can say because | don't think t

much, is from Pandora. And Pando

just as a statutory service pays

So by using that number
for and taking into account the f
services do not pay for skips but
do. So I'm including that in my
directly, so | don't need an incr
adjustment with regard to Pandora
the vast majority of -- of these

And so that's why | do
skips analysis.

Q. Allright. So just for
among us, | take it by including
included in the Pandora numbers,
higher number of plays than if th
skips, right?

A. That s correct.

Q. Okay. Good.

And using the higher nu

you wind up with a lower effectiv
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can you walk us

majority of these
is starting with 3,
hat reveals very
ra pays for skips,
for skips.

, | am controlling
act that interactive
statutory services
analysis and
emental skips

, Which represents
estimates.

not do an incremental

the math-challenged
-- because skips are
that gives you a

ey didn't include

mber of plays means

e per-play rate for
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your proposed rate?
A. That s correct.
Q. Good. Allright.
Now, you mentioned earl

your data for the non-interactive

revenue and plays, comes from Pan

Rhapsody/Napster. You said Pando

and reports them. What about iHe
A. They do not.

Q. Okay. And how would th
calculation if you were able to i
for iHeart and Rhapsody/Napster?

A. If I accept blindly the
Professor Shapiro puts forward of
not change my proposal at all. A
described the reasons why I think
11 percent is overstated in both
calculate it and then implement i
yesterday.

And I'm more than happy
but if one were to implement that
change my estimate from point --
the number, but my proposed rate

Q. Okay. And, again, just

understand how this all works, in
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ier, | believe, that
market, both

dora, iHeart, and
ra pays for skips

art and Napster?

at affect your

nclude skipped plays

skips rate that

11 percent, it does
nd I've already

that that

how one would both

t. 1did that

to explain again,
, it would not
well, | can't say
here.

to make sure we

the way you did
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this analysis, you figured out th
total revenue that should be -- s
royalty that should be paid by th
services, and then divided by the
right?

A. That s correct.

Q. Okay. Butyou could ha
way around, first divided the rev
non-interactive services by the n
then multiplied it by your intera
is that fair?

A. That -- that is fair, i
correct number of plays, yes. Ye

Q. Okay. Sothen let's ju
prior slide. In your testimony a
you talked about the fact that in
generally pay on a percentage-of-
sometimes on a per-sub basis.

Why, then, are you prop
here?

A. It's a very good questi
are a number of reasons why it ma
convert, once one has analyzed th
percentage-of-revenue to use, con

per-play rate, because it's often
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e -- in a sense, the
orry -- total
e non-interactive

number of plays,

ve done it the other
enue for the
umber of plays and

ctivity adjustment;

f you're using the
S.

st go back to the

few minutes ago,
teractive services

revenue basis and

osing a per-play rate

on. And -- and there
kes sense to
e appropriate
vert it into a

difficult to
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measure revenue, especially for s
bundled.

As we know from SDARS |
split between non-music and music
be a challenge to calculate. And
when you have multiple services,
issue becomes compounded. And th
issue that you have folks who are
different intensities, so one wou

know, adjust for that issue.
And then you have diffi
revenue for, let's imagine, a --
in either my written direct or my
testimony -- social media service
launch a music service.

If I left it with a per
what is the appropriate measure o
that service that the social medi
social media company, is offering
may claim it's zero. And it may
disentangle the revenue associate
incremental music service.

So by converting it int
has the benefits of being adminis

to implement for the services and
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ervices that are

I, for example, the
content can often
so that becomes --
that becomes -- that
en you have the
using music with

|d have to, you

culties in measuring
| use this example
written rebuttal

that decides to

centage of revenue,
f revenue to use for
a, my hypothetical
music for? They
be very difficult to

d with this

0 a per-play rate, it
tratively far easier

the labels on a
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going-forward basis. So there ar
this, and that's why | propose a
though that is not the governing
marketplace today.

Q. And it says this on the
make sure we get it into the reco
that interactive services almost
percentage-of-revenue basis, is t
Free, as well as the Spotify subs

A. That s correct.

CHIEF JUDGE FEDER: Mr.
the difference between the Web IV
is this a difference in the way t
been constructed or is it a chang
economics of the industry?

THE WITNESS: | would s
combination of both. At the time
the -- the agreements tended --

CHIEF JUDGE FEDER: Do

THE WITNESS: -- are we
session? | just want to make sur

CHIEF JUDGE FEDER: We
session. We are in open session.

THE WITNESS: Okay. Th
talk -- 1 will talk, taking that
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e benefits to doing
per-play rate, even

rate in the

slide, but just to
rd, when you say
always pay on a
hat true for Spotify

cription service?

Orszag, is the --
time frame and now,
he agreements have

e in the underlying

ay itis a

of the SDARS case,

you mean Web IV?
in restricted
el can --

are not in restricted

at's fine. | will

into account. At
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that time, the agreements tended
per-play or a percentage-of-reven
per-play rate often governed at t

As the market changed a
percentage-of-revenue was the rat
more often, the agreements were u
that market reality that the new
agreements now focus far more on
revenue in per subscriber and hav
play, as best | can tell, because
was becoming less and less releva
agreements.

So it's a combination o
changing and then the agreements
marketplace.

CHIEF JUDGE FEDER: Tha

JUDGE STRICKLER: Mr. O
guestion for you on this -- this

In the penultimate bull
"Percentage-of-revenue is difficu
services offered as part of a bun
services."

In order to avoid that,
you convert to a per-play rate.

per-play rate, does that mean tha
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to be greater of a
ue. And the

hat time.

nd the

e that governed far
pdated to reflect

-- S0 the new
percentage of

e displaced per
the per-play prong

nt in the

f both the market

reflecting the

nk you.

rszag, | have a
demonstrative.

et point, you write
It to apply to

dle of other

as you point out,
By converting to a

t whatever the value
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in the bundle may have been for -
now incorporated in the music any
the per-play rate?

THE WITNESS: I don'tt
using per-play -- I'm using pure
music play services, as my benchm

The Spotify is -- is a
I'm obtaining the value of music
agreement, and then that is the g
don't think that runs into a -- t
content into that.

It allows for the music
priced, and then whatever increme
service can get from non-music co
reflected in their overall profit
financial performance.

JUDGE STRICKLER: | see
BY MR. HANDZO:

Q. Allright. We can skip
because we just talked about it.
talking about your analysis for n
ad-supported. And just to confir
been talking about up to this poi
of subscription, correct?

JUDGE STRICKLER: Excus
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- for non-music is

way in the form of

hink so because I'm
play services, pure
ark.

music service. So
from the Spotify
overning rate. So |

aking the non-music

to be appropriately
ntal value that
ntent will be

ability in their

. Thank you.

the next slide

And now we are
on-interactive

m, everything we've

nt was your analysis

e me, Mr. Handzo.
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I'm sorry to interrupt, but | wan
my question, because | guess I'm
here as | try to -- mentally as |
this.

So when you -- the reas
convert to a per-play rate is bec
in the target market but in the b
may have -- you may have a bundli
that the point?

THE WITNESS: No. In -
market, we haven't -- there's no
issue at all, because I'm using -
Spotify. The issue is it would n
-- let's -- hypothetically -- a h
us here.

We have the percentage
been on the screen for Spotify.
inappropriate if we applied that
revenue, say, to Facebook's entir
example, if Facebook offered a st
to SiriusXM. One would have to a
contributions that the music adds

But since music is a --
Spotify, we're getting the value

so that's the benchmark market.
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t to just go back to
on a bit of a delay

try to synthesize

on you have to

ause in the -- not

enchmark market, you

ng of revenue; is

- in the benchmark
bundling of revenue
- my benchmark is

ot be appropriate to

ypothetical may help

of revenue, which has

It would be
percentage of

e business, as an
atutory service, or

djust for the -- the

is what is driving
of music from that,

And we need to
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ensure that the target market mat
market, and that's what we're doi
into a per-play rate. And it avo
all of the other content that a t
have.

And, actually, let me b
it's -- if a target service is ad
something they already have, so i
adding a statutory service prong,
we are concerned about. That's w

sure that they are not overpaying

JUDGE STRICKLER: Okay.

this correctly, so your benchmark
point out, is Spotify, which is -
describing it as pure play, and y
rates in the -- that benchmark ma
play market, which is the non-int

So if we're doing that
apples pure play to pure play, th
not necessitate going to a per-pl
have just kept it as a percentage
couldn't you?

THE WITNESS: That -- i
statutory services were pure -- p

answer is yes. If there was no p
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(202) 628-4888

1237

ches the benchmark
ng by converting it
ids the issues of

arget se rvice can

e clearer here. If
ding this onto
magine a Sirius
that -- that's what

hat we need to make

So if | understand
market, as you
- in essence, you're
ou're applying the
rket to another pure
eractive.
kind of apples to
at doesn't -- would
ay rate; you could

-of-revenue rate,

f all of the
ure plays, then the

otential issues with
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allocating revenue, then the answ
absolutely one could doitas a p
revenue.

We just know from a var
points that the statutory service
to another service, so finding th
percentage -- revenue to use can
element of complication.

And by converting it to
the transactions cost associated
the revenue more precisely.

JUDGE STRICKLER: Thank
BY MR. HANDZO:

Q. Andjustto -- we'll ge
just for example, Mr. Orszag, are
the fact that the NAB argues here
simulcasters use music less inten
pure-play webcaster?

A. Correct, so they're usi
simulcasters may have both music
weather or news on a station in a
And so if one -- this is a good e
to take the percentage of revenue
simulcaster, say, for that hour,

value that consumers get from new
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er would be

ercentage of

iety of different
s could be an add-on
e appropriate

then -- just adds a

per play, you avoid

with figuring out

you, Mr. Orszag.

t to this later, but
you familiar with
that their

sely than a

ng -- their

and, say, talk or
particular hour.
xample. If one were
for that

one -- some of the

s/talk/weather would
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then be paid to the labels, and t
overpaying the labels, which is n
trying to do.

We're trying to ensure
fairly compensated, not overcompe

Q. So under the per-play m
simulcaster is using 10 songs an
webcaster is using 15, they're go
different total amount, correct?

A. They're going to pay --
they pay the same per-play amount
different total amount, that is c

Q. Solet's -- let's talk
for ad-supported services. Andy
top of this bullet that you used
percentage-of-revenue effective r
subscription tier.

So tell us why you chos

A. Well, | start with this
benchmark of the subscription ser
because it's not infected with th
problems that | identified earlie
Spotify ad-supported tier.

And so | start with the

because, in my opinion, it's a mo
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hat would be

ot what we are

that the labels are
nsated.

etric, if the

hour and the

ing to pay a

under my proposal,
. They pay a
orrect.

about your analysis
ou say here in the
the

ate for Spotify's

e to do it that way.
from the -- the
vice for Spotify

e challenges, the

r with regard to the

subscription tier

re appropriate
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benchmark. With that said, as a
revenue, the differences between
modest and would have a very smal
proposal, so on my benchmark.

Q. Interms of your -- you
subscription Spotify as the bench
first sub-bullet here that "ad-su
increasingly willing to pay for i
services." And what's your basis

A. There's a host of data,
various reports, about how -- and

rebuttal testimony, to be precise
consumers have increasingly conve
ad-supported services to interact
that the services have gotten bet
subscribers from an ad-supported
interactive tier.

And so that's showing t
ad-supported users are increasing
convert because the conversion ra

Q. And you also say here t
on the ad-supported tier pay with
what's the point there?

A. It's obviously free to

tier in terms of the monetary cos
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percentage of
the two are quite

| effect on my

r choice to use the
mark, you say in the
pported users are
nteractive

for saying that?
and it's in my
really my written

, about how

rted from

ive services and
ter at converting

tier to an

he -- that the

ly willing to

tes have increased.
hat users who remain

their time. So

be on an ad-supported

ts, but what you
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suffer, instead of being out-of-p
have to listen to ads. So the co
an ad-supported service is not a
rather, the time spent listening

And that has costs. So
having music during that time but
to advertisement.

JUDGE STRICKLER: Mr. O
that cost, that is to say, the op
the nuisance cost, perhaps, of li
advertisement relevant when we're
upstream royalty rate? They don'
doing volunteer work for the majo
time either trapped in annoying a
helpful ads or going to the bathr
sandwich and doing whatever else
while the advertisement is on.

So the fact that they i
have implications for their own d
willingness to pay for a subscrip
what does that have to do with re
royalty calculation?

THE WITNESS: Well, so
understand is consumer -- differe

willingness to pay. And so consu
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ocket money, is you
st to a consumer of
monetary fee but,
to advertisements.
it's the cost of not

, rather, listening

rszag, but why is
portunity cost or
stening to

trying to set an

t spend their time
rs; they spend their
ds or listening to
oom or making a

they're going to do,

ncur that cost may
etermination and
tion service, but

gard to the upstream

what we're trying to
nces in consumers'

mers are willing to
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pay for an ad-supported tier with

Consumers are willing to pay to a

with their money.

And so the -- the price
is time. And then the question i
approximate the value of that tim
dollars that are earned by the se
of the value for -- for the willi
it reflects and it actually turns
ad-supported tier, consistent wit
the revenue per -- the royalty pe
of the percentage of revenue is t

two tiers or very similar. It's
precisely the same, but it's very
JUDGE STRICKLER: Well,

MR. HANDZO: Well, why

JUDGE STRICKLER: Excus

They're making a determination to
their time and paying instead wit
the product that they're buying,
subscription service, if we were
Spotify ad-supported versus Spoti
a modified product.

And one of the -- one o

price discrimination, which Spoti
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their time.

subscription tier

in some sense here
s how do we

e? | use the ad
rvice as my estimate
ngness to pay. And
out that the

h ratio equivalency,
r revenue, the ratio
he same across those
obviously not

close.

they're paying --
don't --

e me, Mr. Handzo.
forgo paying with

h their money, but
the -- the

talking about

fy subscription, is

f the basic points of

fy follows very
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well, is to degrade the ad-suppor
to the subscription service. So
want to pay the time in time for
advertisement, but you get a bett
So aren't you really pa
functionality and the loss of the
by use of your time?
THE WITNESS: There are
the difference in the revenue wil
difference in both -- that you ha
functionality, as well as no ads.
functional differences between th
and the fully -- the fully on-dem
correct.
JUDGE STRICKLER: Thank
MR. HANDZO: Let me jus
to say, | think, Judge Strickler,
us nicely into the next slide, so
talk a little bit more about this
JUDGE STRICKLER: Now |
work for the labels.
MR. HANDZO: And we app
BY MR. HANDZO:
Q. The -- you were talking

the consumers paying with their t
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ted service relative
not only do you not
listening to

er product as well.
ying both for higher

-- of the payment

some component --
| reflect the
ve improved
Those are both
e ad-supported tier

and tier. You are

you, Mr. Orszag.

t -- I was just going
your questions led
we may actually

. So --

'm doing volunteer

reciate it.

, Mr. Orszag, about

ime, but ultimately
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that does translate into dollars,
the service?

A. That is correct.

Q. And it translates into
Is that right?

A. Thatis -- the role of
service is to attract listeners o
attract advertisers on the other.
selling the advertisers on the ea
get and the benefits that then ac

those advertisers.

JUDGE STRICKLER: Mr. O

therefore, that the ad-supported
non-interactive -- well, let's no
non-interactive from interactive.

Would you say that the
let me try this again -- the ad-s
services are in the nature of pla
the subscription services?

THE WITNESS: | mean, t
-- | would say they're both platf
what they're -- who they're selli
they're selling are slightly diff
subscription world, they're -- th

the sense that they're bringing m
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does it not, for

advertising revenues?

an ad-supported

n one side and
And they are

rs that they will

crue, obviously, to

rszag, would you say,
services,

t distinguish

non-interactive --
upported streaming

tforms more so than

hey're both forms of
orms, but there --
ng to and how
erent. In the

ey're a platform in

usic on the one side
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and consumers on the other side t
platform is forming that element

In the ad-supported, th
complication to it. Not only are
and users together; you're now br
into it. So they're both platfor
ad-supported platform has -- they
bring three parties to the table
two.

JUDGE STRICKLER: Exact
three-sided platform for ad-suppo
a two-sided platform in the subsc

THE WITNESS: Thatis c

JUDGE STRICKLER: Thank
BY MR. HANDZO:

Q. Okay. So | think what
is that the consumer's willingnes
translates into ad dollars for th
right so far?

A. That s correct.

Q. Allright. And does th
willingness to pay for the music
revenues that it then generates f
willingness to listen?

A. Yes, and they're trying
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ogether. And the

of the platform.
ey've added another
you bringing music
inging advertisers
ms. It's just the
were trying to

instead of really

ly. Soit'sa

rted versus arguably
ription world?

orrect.

you.

we were saying before
s to listen

e service; am |

e service's
relate to the ad

rom the consumer's

to balance these
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different competing concerns. So
have good music to attract users
advertisers.

Q. Sowhen you do your int
for non-interactive ad-supported,
to do that interactivity adjustme

A. I'musing the -- the re
ad-supported service and iHeart's
service.

Q. And you say here in thi
feel that that addresses the Judg
IV, about willingness to pay of a
| think we covered that, but is t
that you want to say about that?

A. No. |think I actually
important to just note that, prio
adjustments, and we're going to t
adjustments, there's no -- Dr. Pe
estimate of the per-play rate, th
is basically the same.

And so | think this hel
potential concerns here and for -
is some comparability in terms of
proposes, | believe it's .002 --

have to be careful about -- are w
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they're trying to

that then attracts

eractivity adjustment
what are you using
nt?

venues of Pandora'’s

ad-supported

s bullet that you
es' concerns in Web
d-supported users.

here anything more

-- it's probably

r to entering into
alk about

terson and I's

e per-play benchmark

ps to alleviate

- to show that there

analysis. He
well, actually, |
e -
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Q. Yes. Ithink we are st

A. Okay. So he proposes a
include -- he has a -- he increas
advertisement credits that bound
basically we are within a very, v
each other.

Professor Shapiro's rat
adjustments, is quite different b
make the true-up for Warner Music
to discount that because he hasn'
that is based on the actual data.
that we're all sort of -- when we
benchmark, the differences here a
benchmark but really the adjustme

And that is what the fo
will end up, | think, we need to
those adjustments are appropriate
how the calculations are actually
think I've described, the adjustm
think, are appropriate, whereas t
have done are -- are not.

Q. Okay. I'm going to adv
slide does have confidential info
again, | would -- in staying in o

Mr. Orszag, if you just don't say
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ill in open session.
rate, whether you
es his rate for

my rate. So it's

ery small amount of

e, before he makes
ecause he doesn't
. And so I'm going
t even proposed one
But the point is
start with a
re really not the
nts.
Cus in some sense
focus on, whether
and needed, given
done. And as |
ents | make, |

he ones | think they

ance the slide. This
rmation on it, so,
pen session,

the numbers.
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24
25

And | understand that N
their -- the individual who can't
isn't on. So we don't -- | don't
anything there.

Oops. Went one too far
right. So, Mr. Orszag, can you a
how you did this calculation? It
equation that you used for subscr
right?

A. Thatis correct. Soth
a little bit familiar. A and B h
Those are the same numbers as we

C has changed. Cisno
the non-interactive subscription
non-interactive ad-supported reve
that number and then run through
that you can see in the bottom pa
produces my estimate.

Q. Okay. And, by the way,
where you're using, for A and B,
the subscription interactive serv
you're interactivity adjustment i
ad-supported and subscription or

A. No, it's not. Because

Q. Because your --
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AB has confirmed that
see this stuff

think we need to do

. Here we go. All
gain walk us through
looks like the same

iption. Is that

is, hopefully, looks
ave not changed.
had before.

w -- instead of being
revenue, it's

nues. And so | use
the calculations

rt. And that

doing it this way
the information from
ice, does that mean
s the same for

-- Or not?

I'm taking --
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A. I'm taking directly int
that consumers would value that a
revenue data.

Q. Right. So to the exten
ad-supported revenue is lower tha
subscription, that's going to be
interactivity adjustment?

A. Thatis correct. Well,
the actual calculation.

Q. And what you're calcula
interactivity adjustment?

A. That is correct.

Q. Okay. And then once ag
turn this into a per-play rate.
here about the process compared t
the subscription side?

A. No. |take the plays f
statements for Pandora and iHeart
bigger number here, and, as a res
obviously, the -- the revenue num
different as well -- and it then
on a per-play basis that reflects

Q. And, again, you say tha
taken skips into account in the w

this calculation. Again, is ther
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0 account the way

s reflected in the

t that the
n it would be for

reflected in the

it's reflected in

ting here is the

ain, Mr. Orszag, you
Anything different

o what you did for

rom the royalty

. It'sa much

ult, we have -- and,
ber is very

produces an estimate
my proposal.

t you -- that you've
ay that you perform

e any difference in
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the analysis here than there was
subscription market?

A. No, it'sidentical. Th
additional incremental skips adju
necessary, since Pandora already
my estimate is reflective of that
If one were to add a -- a skips a
iHeart, it would not change my es

Q. I'm going to move on, t

your conclusions with respect to

needed to make an effective compe

And, unfortunately, that does req
restricted session, at least for

minutes.

CHIEF JUDGE FEDER: Oka

restricted session for about five
which we will take our morning br
minutes.

Will the host please cl
hearing room.

MR. SACK: Thank you, Y
stand by. We are beginning to cl
If you're an attendee in the Zoom
allowed to attend restricted, ple

session by clicking the red Leave
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with respect to the

at there's no

stment that's

pays for skips. So
adjustment already.
djustment for

timate from .0025.
hen, Mr. Orszag, to
whether you felt you
tition adjustment.
uire me to move into

probably about five

y. We will enter
minutes, after

eak for another 15

ear the virtual

our Honor. Please
ear the room now.
meeting who is not
ase leave the

button on the
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bottom right-hand of your screen
of the right-hand side of your sc
will inform you when you are allo
proceeding.
Please stand by, Your H
while we work to clear the room.
(Whereupon, the trial p

confidential session.)

Heritage Reporting Corporation

(202) 628-4888

1251

or the X at the top
reen. Your counsel
wed to return to the

onors and counsel,

roceeded in
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OPEN SESS

CHIEF JUDGE FEDER: Oka
please reestablish the public fee

MR. SACK: Thank you, Y
stand by.

The feed is live, Your

CHIEF JUDGE FEDER: Tha
are back in open session.

Mr. Handzo, please proc

MR. HANDZO: Thank you,
BY MR. HANDZO:

Q. Now, Mr. Orszag, when w
talking about effective competiti
thought there was a need to make

And one of the things y
was whether the services, some of
might be now must-haves for the r
So, first of all, let's
of theoretical stage. Why does t
that important?

A. Because we are looking
reflect workable competition and/
competition, and we are assuming
must-haves, so we're taking that

And the question is has
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ION
y. If the host will
d, we can begin.

our Honor. Please

Honor.

nk you, Mr. Sack. We

eed.

Your Honors.

e broke we were

on and whether you
an adjustment there.
ou were talking about
them in particular,
ecord companies.
just set this sort

hat matter? Why is

for prices that

or effective

that the labels are
as a given.

the market position
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of a Spotify, for example, which

benchmark, changed in recent year

has the type of market position t
obtain prices that are consistent
competitive markets.

I include a quote here,
believe, my written direct testim
in the written rebuttal testimony

observed in Web Il that, if you h

significant market power or barga

prices will reflect effective com
And so the goal -- the
Spotify obtained that type of pos
marketplace, such that its rates
other players in the market and r
of workable competition.
Q. And your conclusion?
A. My conclusion is that t
Q. Okay. And you say here
and effective rates have fallen s
agreements in Web IV.
First question, | guess
decreases before Web IV?
A. Yes, there had.

Q. Butthere have been fur
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is the basis of my
s such that Spotify
hat allows it to

with workably

which is in my, |
ony, but it could be

, that the Judges
ave two firms with
ining power, those
petition.

question here is has
ition in the

are different from

eflect the workings

hey have.
that headline rates

ince the operative

, had there been rate

ther decreases since
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Web IV?

A. According to my analysi

and the agreements, yes, there ha

Q. Since we're talking --

JUDGE STRICKLER: Excus

I'm sorry.

Mr. Orszag, are you fam

economic concept of contestable m

THE WITNESS: Yes, | wa
much younger | was a student of D
is the -- has written extensively
markets. And so | obviously was
very young age.

JUDGE STRICKLER: Sole
consider the interactive streamin
contestable market? And first ma
that term for the record, as you

THE WITNESS: So I'm go
so contestable markets are market
possibility that you don't actual
entry for competitive rates to oc
market players know that, if they
accordingly, that that would just
somebody would enter and that wou

worse off.
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s, both of the data

ve been.

e me, Mr. Handzo.

iliar with the
arkets?

s a-- when | was
r. Willig, and so he
on contestable

taught that at a

t me ask you, do you
g market to be a
ybe you can define
understand it.

ing to first answer,
s in which the

ly necessarily need
cur because the
did not respond
make the market --

Id be -- make them
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So they are better off
competitively, to reflect the con
marketplace. And so there's defi
that here because, you know, as w
market opportunity for it to ente

And the businesspeople
nature of how competitive this ma
them in terms of obtaining music
to do in terms of succeeding in 0

rates and good rates in the downs

JUDGE STRICKLER: Does
the market for Apple -- or that A

in now with regard to either pote
which is what the contestable mar
or the actual competitors, who ha
shares, such as Google and Amazon
that put a limit on the -- on the
Spotify and Apple with regard to
with their upstream suppliers; th
major record companies?

THE WITNESS: | -- | ha
analysis in that way and so | can
precise answer. And the nature o
potential entry and smaller compe

pricing is, in the downstream mar
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pricing efficiently,
testability of the
nitely elements of

e see, Apple found a
r.

fully understand the
rketplace is for

and what they have
btaining positive
tream market.

the contestability of
pple and Spotify are
ntial competitors,
ket theory is about,
ve smaller market

, for example, does
market power of
their negotiations

at is to say, the

ven't conducted that
't give you a

f how entry and
titors impact

ket, is not an
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analysis that | have undertaken.
few observations, if | may.

JUDGE STRICKLER: Well,
before you do, and | want to hear
in response to my question, but m
regard to does the existence of a
with smaller market shares, not s
but smaller market shares, like A
impact the market power that Spot
have vis-
suppliers, not in the down -- I'm
about the downstream market?

THE WITNESS: Okay. So
your question.

So, well, the answer is
effect for a variety of reasons.

Imagine a world without
other competitors, say a Google o
services or an Amazon. That may
even more.

But that also plays int
as well, if we think about what w
label cut off a service. And thi
of the calculation as well in tha

So let's suppose a Univ
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But let me make a

just before you do,
your observations
y question was with
ctual competitors
mall competitors,
pple or Google,

ify and/or Apple

o-Vis their negotiations with their upstream

not asking you

rry. | misunderstood

it must have an
And let me explain.
Spot -- say, those
r other subscription

embolden a Spotify

o the calculus here
ould happen if a

s is, you know, part
t negotiation.

ersal walked into
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Spotify and said: Look, if you d
rate, | am not going to license m
Universal would have to
assumption of what would happen e
subscribers to Spotify peeled off
Shapiro has done some research in
assumes that the peeling off -- n
industry, but in more generally a
in terms of merger analysis -- as
price pressure model that you hav
diversion.

So that diversion goes
proportional to their residual sh
that? So if we take, say -- let'
numbers for a second to make it -
these as actuals, but | am just u
numbers -- if Spotify were 50 per
Apple were 25 percent of the mark
25 other services that had 1 perc
I'm making my math easier for mys
think about residual share, you t
Spotify out of the market, take t
ask of the remaining 50 percent h
shares get allocated.

And basically Apple wou
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on't give me a high
y music to you.
assume, make some
ventually as

. And Professor
this area, where he
ot in the music

bout economic theory
sumes in his upward

e proportional

to other services in
are. So whatis

S just use round

- | am not using
sing them as round
cent of the market,
et, and there were
ent of the market --
elf -- when you

ake Apple -- | mean,
heir 50 percent, you

ow do the market

|d become 50 percent
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and everybody else would become 2
25 services, and you assume that
would divert in that proportion.

But if that were to hap
strengthen Apple's hand. And str
hand, having one sort of large se
potentially big issue and potenti
the labels as well because then t
reliant on that one service inste
services.

So there's multiple ele
are playing in different directio
the proposition that the presence
streaming services certainly have

impact on Spotify in the upstream
does the structure of that market
the labels as well in their negot
Spotify and Apple.

JUDGE STRICKLER: Thank
BY MR. HANDZO:

Q. Mr. Orszag, just to sor

and then we will -- well, we will
it.

But as we talk about ef

is there some bright line test th
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percent, the other

the subscribers

pen, that would just
engthening Apple's
rvice, would be a
ally detrimental to
hey are highly

ad of two larger

ments to this that
ns. So | agree with
of those smaller

a competitive
negotiation, but so
have an impact on

iation with -- with

you, Mr. Orszag.

t of complete this,

keep talking about

fective competition,

at we can apply to,
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say, this market is workably or e
competitive and this other one is
A. No. These are shades o
markets -- the textbook models of
are few and far between. And so
gray. And markets can be less wo
or less effectively competitive a
competitive.
It's pretty rare where
goes on the other -- keeps going
to a form of perfect competition.
That usually is more fo
than the real world.
Q. Now, let's just flip to

We have been talking about the gr

on-demand services, Apple and Spo

So can you give us the
what this is showing us?

A. | mean, | think it's so

obvious to anyone who has been fo

industry, that the sources of rev

labels have fundamentally changed

years.
Where digital downloads

element, and still CDs and physic
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ffectively

n't?

f gray. And markets,
perfect competition
these are areas of
rkably competitive

nd more effectively

you find one that

along the spectrum

r economics textbooks

the next slide here.
owing importance of
tify in particular.

soundbite takeaway of

mething that is
cused on the music
enue for the record

in the past five

was an important

al copies were
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important in 2015, and paid subsc
relatively modest percentage, 17
subscription is a majority of the
U.S. recording industry earns.
And, you know, especial
mid-tier services. It's now -- i
62 percent.
And the other forms of
they receive, digital downloads a
plummeted. It's no longer 34 per
digital downloads. It's now 9 pe
is, instead of being 28 percent,
So the paid subscriptio
distribution channel has increase
significantly in the last five ye
Q. Okay. And this appears
same, but anything else we should
A. This now focuses on two
that paid subscription segment, d
which is -- which are Spotify and
the two takeaways are Spotify has
and has a very significant worldw
And the second element
launched in June of 2014, with ob

subscribers on day one, is now a
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riptions were a
percent, now paid

revenue that the

ly if you include the

t would be

compensation that
nd physical, have
cent of revenue for
rcent. And physical
is now 9, 9 percent.
n segment, that

d dramatically and
ars.

to be more of the
take away here?
companies within
istribution channel,
Apple. And I think
grown very rapidly
ide presence.

is Apple, which
viously zero

significant player
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and quite large, relatively large
States and relatively weaker over
which is very strong, especially
countries and the Latin American

Q. Now, I think that this

and, again, | believe we don't ha
who can -- who is not allowed to
that we don't go into restricted
what this is showing us, but don'
numbers.

A. Sure. ltis basically
measures for subscribers, gross r
royalties for Spotify and Apple.
is very sharp increases in all th

| should just note, giv
launched in 2015, the far right c
percentage change from '16 to '18
to '18 for Spotify, because for A
full year of data.

And so what this shows
increases in every metric. And w
above 100 percent, that means it'
in a very short time period.

MR. HANDZO: For my nex

| do think | am going to need to
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r in the United

seas than Spotify,
in the Nordic
countries.

is a restricted slide
ve anyone watching
see this, but so
session just tell us

t use the actual

showing different
evenues, plays in
And what it shows
ese metrics.

en that Apple

olumn looks at the
for Apple, but '15
pple 2015 was not a

is very significant
hen a number is

s more than doubled

t slide, Judge Feder,

go into restricted
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session, if | may.

CHIEF JUDGE FEDER: For

MR. HANDZO: | think th
or eight minutes, and then we wil
back out for a little bit.

CHIEF JUDGE FEDER: Tha
into restricted session for seven
Will the host please clear the vi

MR. SACK: Thank you, Y
stand by. We are beginning to cl

If you are an attendee i
who is not allowed to attend rest

please leave the session by click
button on the bottom right-hand o
click the X at the top right-hand

Your counsel will infor
allowed to return to the proceedi

Please stand by, Your H
while we work to clear the room.
(Whereupon, the trial p

confidential session.)
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about how long?
is will just be seven

| be able to come

nk you. We will go
or eight minutes.
rtual hearing room.
our Honor. Please
ear the room now.

n the Zoom meeting
ricted session,

ing the red leave

f your screen or
side.

m you when you are
ng.

onors and counsel,

roceeded in
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OPEN SESS
MR. SACK: The room is
session is live, Your Honor.
CHIEF JUDGE FEDER: Oka
open session. Mr. Handzo, you ma
MR. HANDZO: Thank you.
BY MR. HANDZO:

Q. Mr. Orszag, on this sli
about Spotify's ability to curate
content consumption and how that
that affects their bargaining pow

So, first of all, let's
controls certain playlists and al
does it not?

A. That s correct.

Q. And the extent of those
playlists and algorithmic streams
since the time of Web IV?

A. Yes. And those playlis
service-generated playlists, basi
sometime at the end of 2013 or '1

And Discover Weekly, on
new artist, launched in 2015. 1
put out a factoid about Discover

been played for 2.3 billion hours
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ION

unlocked and the

y. We are back in

y continue.

de you're talking

and manipulate

has changed and how
er.

start with Spotify

gorithmic streaming,

Spotify-controlled

, has that changed

ts were, the

cally, launched

4.

e that is used for a
mean, Spotify just
Weekly that it had

at this point
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worldwide. Billion hours. Not s
So it's a very significant -- the
very significant.
They, at the end of 201
32 percent of plays. And Spotify
that that rate has continued to g
They haven't released specific nu
said that it continues to grow in
One can observe their t
their top playlists are overwhelm

service-generated ones.

CHIEF JUDGE FEDER: Mr.

MR. STEINTHAL: Yes, Ke
& Spalding for Google. I'm going
last answer as being totally hear

There is no cite to wha
information is. And it's clearly
Spotify said.

CHIEF JUDGE FEDER: I}
and read that response. Mr. Hand

MR. HANDZO: Your Honor
with just -- let me reframe the q
will go with that answer, which i
Orszag.

BY MR. HANDZO:

Heritage Reporting Corporation
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ongs, not -- hours.

se playlists are

7, they represented
has said publicly
row since that time.
mbers but they have
importance.

op playlists. And
ingly their

Steinthal?

n Steinthal for King
to object to the
say.

t this more recent

something he says

ust want to go back
zo?

, I'm -- I'm fine
uestion and just we

s simply this, Mr.
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Q. Has prevalence of Spoti
playlists and algorithmic streami
time of Web IV?

A. Yes.

Q. Based on your reading o
testimony --

MR. STEINTHAL: Your Ho

CHIEF JUDGE FEDER: One

MR. STEINTHAL: Your Ho
objection. There is no citation
not hearsay.

MR. HANDZO: Let me jus
he was referring to in the answer
Perhaps that will help us figure

THE WITNESS: Sure. So
playlists were launched. There's
that by 2017 they represented 32
at the time that they launched, t
zero.

And Dr. Waldfogel, who
report in this case, cited to bac
2019, | believe it was 95 percent
playlists, so this is August 2019
top 100 playlists on Spotify were

playlists. So --
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(202) 628-4888

1301

fy-controlled

ng grown since the

f the written

nor.
moment, Mr. Handzo.
nor, | just press the

to evidence that's

t ask Mr. Orszag what
before this one.

it out.

in 2014 these

that information
percent. By the --

hey obviously were

submitted an expert
k then August of

of the top 100

, 95 percent of the

Spotify-generated



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

BY MR. HANDZO:

Q. Okay. Let me just stop
think Mr. Steinthal was referring
article or something that you cit
saying how many people listened t
playlists. Do you recall that?

A. Yes.

Q. Okay. What were you --
evidence were you referring to th
A. That's something that t
recently as a press release with

piece of information.
Q. Okay.
MR. STEINTHAL: | would
Your Honor.
CHIEF JUDGE FEDER: Is
evidence, or is it cited --
MR. HANDZO: | don't be
CHIEF JUDGE FEDER: Is
Orszag's testimony?
MR. HANDZO: | don't be
just check.
BY MR. HANDZO:
Q. Mr. Orszag, is that som

testimony or is that more recent?

Heritage Reporting Corporation
(202) 628-4888

1302

you there, because |
to a particular
ed about Spotify

o its Discover

what piece of

ere?

hey have put out

that, with that

press the objection,

the press release in

lieve so.

it cited in Mr.

lieve so, but let me

ething we put in your
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A. Thatis not. I did not
something that they released in t
was just using it as an anecdote
Discover Weekly is, but I don't n

| can just point to the
information that from August, in
95 percent of their top 100 playl
Spotify-generated playlists.

MR. LARSON: Your Honor
SiriusXM. That article is not in
And there's been some extensive b
whether it will end up in evidenc

So | would object to --
extent he's trying to establish f
citation of the Waldfogel article

MR. HANDZO: Well, we h
different objections. | don't ha
striking the -- the portion that
Steinthal to be objecting to, whi
to a press release that came out

So | agree that's not i
testimony.

CHIEF JUDGE FEDER: Oka
record, that objection is sustain

Continue, Mr. Handzo.
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-- that was

he last few days. |
about how popular
eed to cite to that.
Waldfogel

August 2019,

ists were

, Todd Larson for
evidence either.
riefing as to

e.

to that, to the

acts through

ave got sort of two
ve a problem with
| understand Mr.
ch is the reference
two days ago.

n Mr. Orszag's

y. So for the
ed.
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MR. HANDZO: With respe
the Waldfogel article, | actually
Mr. Orszag a few questions about
foundational basis.

So | would ask to ask t
then we can address Mr. Larson's
acceptable to the Judges.

CHIEF JUDGE FEDER: Ple
Handzo. And, Mr. Steinthal, unle
further objection, please turn yo
BY MR. HANDZO:

Q. Allright. So attheb
Mr. Orszag, you do refer to, and
article or a paper by Aguiar and
see that?

A. Yes,sir.

Q. And you cite that in yo
not?

A. Both in my written dire
rebuttal testimony.

Q. Okay. And is there mor
this paper, do you know?

A. There appears to be two

Q. And does the quote that

in both?

Heritage Reporting Corporation
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ct -- with respect to
was going to ask

that, in part on a

hose questions and

objection, if that's

ase proceed, Mr.

ss you have a

ur camera off.

ottom of this slide,

you quote from, an

Waldfogel. Do you

ur testimony, do you

ct and my written

e than one version of

versions.

you rely on appear
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A. Yes, itdoes.

Q. Arethere any -- have y
versions of the paper?

A. Yes, | have.

Q. For your purposes, are
differences between them?

A. Not for the purposes th
no.

Q. And are you aware that
was until recently being offered
by Pandora?

A. Yes, inthat he cites t
the article that | cite in his te

Q. Okay.

MR. HANDZO: Your Honor
guestions because as Mr. Larson,
what happened here was Pandora wi
Waldfogel as an expert witness.

SoundExchange then file
well, if you're going to withdraw
paper in, which we would have exa
which, indeed, he cited in his wr
we would have been perfectly enti

Pandora objected. So't

pending, and it has been briefed.
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ou reviewed both

there any material

at I'm citing them,

Professor Waldfogel

by -- as an expert

his same version of

stimony.

s, | asked those
| think, has noted,

thdrew Professor

d a motion saying,
him, we want this
mined him about and
itten testimony, so
tled to do that.

hat motion is still

| don't propose
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that we argue it now, but | -- an

would ask the Judges to accept Mr

with respect to that paper, subje
objection.

The objection, if our m
Waldfogel paper into evidence is
there's no problem. If it's not,
presumably strike part of this te

But | would ask you to
now on the basis that we have, wi
the past, which is where there is
objected to and has been briefed

haven't ruled on it yet, you take
you rule on the motion later.

CHIEF JUDGE FEDER: Is

Larson?
MR. LARSON: Yeah, that

you, Your Honor.

CHIEF JUDGE FEDER: Tha

proceed on that basis.
MR. HANDZO: Thank you.
BY MR. HANDZO:
Q. So, Mr. Orszag, in this

Waldfogel -- well, just summarize

understand Professor Waldfogel to

Heritage Reporting Corporation
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d so | think that |
. Orszag's testimony

ct to that

otion to put the
accepted, then

then you will
stimony.

accept this testimony
th other things in
testimony that is
and the Judges

it for now and then

that acceptable, Mr.

's acceptable. Thank

nk you. We will

guote from Professor
for us what you

be doing and what



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

his analysis found.

A. Well, let's -- Professo
economist who has written extensi
markets. He has written extensiv
sort of is one of the people that
there are matters involving the m
it's perhaps not surprising that
an expert in this case.

And he has written a pa

looking at the importance of Spot

consumer behavior, and focused in

own -- their own playlist, not us
the ones controlled by Spotify.
And what he finds and w
co-author find -- and these are h
platform, Spotify has the power t
consumption decisions, that the p
the Spotify-controlled playlists
significant causal impacts on str
He then goes and estima
empirically in finding that the p
Top Hits, which is one of the top
Spotify, raises the song's eventu
million, 20 million streams.

And so he, as he notes,
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r Waldfogel is an
vely on content
ely on music and
folks turn to when
usic industry. So

Pandora had him as

per with a colleague
ify's playlists to
on the Spotify

er-generated ones;

hat he and his

is words -- that the

o influence

lacement of music on
have large,

eaming.

tes those impacts
lacement on Today's
playlists for

al streams by 20

that's a very
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significant amount. In the diffe
the paper, he then quantifies wha
20 million is. That's not critic

of the analysis.

The analysis that matte
what | have been saying, exactly
the testimony of the record execu
Spotify-controlled playlists are
important part of how consumers |
discover music and have effects i
are real and significant that wer

number of years ago because, gues
playlists did not exist at that t
And so Spotify-generate
Professor Waldfogel, | think, act
testimony in this case said, that
95 percent of the top 100 playlis
service-generated playlists. And
MR. LARSON: Your Honor
interrupt. | would object to the
Professor Waldfogel's testimony,
withdrawn and is not in evidence.
CHIEF JUDGE FEDER: Sus
not refer to Professor Waldfogel'

not in evidence and has been with
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rent estimates of
t the value of that

al for the purposes

rs here is exactly
what's reflected in
tives, that these
an extremely
isten to music and
n the market that
e not present a

s what, those

ime.

d playlists, as
ually in his expert
in August of 2019,
ts on Spotify were
, | have to
recitation of

which has been

tained. Please do
s testimony. Itis

drawn.
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THE WITNESS: | apologi
BY MR. HANDZO:

Q. So with respect to Prof
conclusions about the ability of
what consumers listen to, and wha
listen to, based on your reading
testimony from the record company
case and your conversations with
views about Spotify's ability to
consistent with Professor Waldfog

A. Yes. Infact, they spe
focused on getting plays on their

Spotify-controlled playlists. Th
is very important to them.

Q. Okay. Sois Spotify's
content for the service for Spoti
relevant to the label's share of
not controlled by the service, no
Spotify?

A. Yes.

Q. And, you know, we somet
case about whether things are lea
lean-forward listening. But a us
would you consider that lean-back

A. Well, it can have diffe
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(202) 628-4888

1309

ze. Sorry.

essor Waldfogel's
Spotify to influence

t they choose to

of the written
executives in this
them, are their
influence consumers
el's?

nd a lot of time

-- on the

at's something that

ability to choose
fy's playlists
music on playlists

t controlled by

imes talk in this
n-back or
er-created playlist,
or lean-forward?

rent -- it can have
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both characteristics. If I'm lis
playlist, say, that Mr. Larson cr
lean-back, because | have just hi
and now he has generated, he has
and I'm listening to it, so it's
functionality for me.

The act of putting song
myself is obviously a lean-forwar
user-generated playlists can take
we don't have precise information
user-generated playlists, that po
plays, into a lean-back or lean-f
functionality, although it takes
of both depending upon how it is

Q. Regardless of whether w
subscriber playlist or user playl
lean-forward, does Spotify have t
influence what gets put on those

A. Well, their behavior in
variety of ways. They can, just
Waldfogel notes, or analyzes empi
Spotify-controlled playlist has t
words here, his analysis and his
it raises eventual streams by 20

Well, those streams are
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tening to a

eated, that would be
t the play button,
made it a public,

a lean-back

s into a playlist for
d activity. And so
on both forms and
to be able to sort
rtion of overall
orward

on characteristics
being used.

e characterize a
ist as lean-back or
he ability to
playlists?
fluences itin a

as Professor
rically, a play on a
he effect of, in his
empirical analysis,
million.

above and beyond
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what it comes from being on that
because it is now put on user-gen
because it is played more on dema
the Spotify-controlled playlists
effects to the non-Spotify-contro
of streaming.

Q. Okay. And I think you
can placement on a Spotify playli
request on-demand?

A. Yes.

Q. Sois Spotify's effect
market share limited to placement

A. No. There's a variety
they can have important effects o
respond. Not only does it matter
you're on the playlist, it matter
the playlist.

I mean, | think it's pr
you're the first song -- and this
that Professor Waldfogel has done
a higher propensity of being play
say, song number 20 on a list.
It matters how they mak

shuffled -- the randomness, becau

people who hit shuffle. They can
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playlist, that is,
erated playlists or
nd. So in that way
have follow-on

lled playlist part

just said this, but

st affect what users

on marketing or
on a playlist?

of other ways that
n how consumers
about whether

s where you are on

etty obvious if
is part of work
as well -- you have

ed than if you're,

e decisions about how
se there is a lot of

influence those
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decisions. They can influence co
terms of what songs or artists th
tiles that are present on the hom
you're going to it via a website
So that real estate has implicati
And then there is other
Spotify can promote an artist or
off-platform services or their e-
cetera. They have information th
lists of subscribers, that is val
JUDGE STRICKLER: Mr. O
engage in any activity in an atte
what -- whether their music is on
service's label -- service playli
THE WITNESS: Absolutel
important part of what they do.
increasingly important. And they
issues with regard to the platfor
And so these become ele
negotiations and important elemen
said in both their documents and
testimony, to how they operate th
JUDGE STRICKLER: So wh
to get on the playlist, according

your -- in your written testimony
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nsumer behavior in
ey put up on the

e page of -- if

or within the app.
ons as well.

ways in which
artists, either from
mail campaigns, et
at is, given their
uable to labels.
rszag, do the labels
mpt to influence

a Spotify or other
st?

y. It's avery

It has become
negotiate over

m real estate.
ments of the

ts, as they have
then also in their
eir business.

at do they do to try
to what you have in

? Do they promote
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the music? Do they make payments
services to get on the playlists?

THE WITNESS: No, they
more in testimony from the execut

testimony so | am going to be par

They -- what they say,
better to go right to their langu
do is they will be trying to get

whoever is curating that playlist
trying to get their songs played
being in front of those people is

So they are tryingto g
Spotify executives who are curati

JUDGE STRICKLER: Soth
them by the quality of the produc
of negotiated direct side payment
royalties or anything else?

THE WITNESS: No, altho
they get, there's, as part of the
often have like a home page takeo
becomes a negotiating position or

So it may be that a lab
number of times a year that they
front page of Spotify, and they -

obvious reason that that has a si
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outright to the
What do they do?
-- | think this is
ives than in my
roting their lines.
and it's probably
age, what they will
in front of, say,
, they will be
in making sure that
important to them.
et to the relevant
ng those playlists.
ey try to convince
t, not by any kind

that relates to

ugh these -- how much

negotiations, they
ver. And so that
deal term.

el gets a certain
get to take over the
- and for the

gnificant effect on
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what consumers listen to.

JUDGE RUWE: Mr. Orszag
the impact on the non-Spotify pla
Spotify playlists?

THE WITNESS: So thati
understand, the question is what
user-generated playlist have on t
playlists?

JUDGE RUWE: Yes. And
a suggestion that, well, that 32
playlists generated more than 32
listenership. The non-Spotify pl
generate a little bit more of the

And | am wondering, of
you have the question right. Wha
did you consider the impact of a
playlist in general, not a specif
general the user-generated playli
it onto the Spotify playlists?

THE WITNESS: So let me
observations, if | may. And so S
one of the things that it was kno
user-generated playlists.

So if we look back in t

playlists were the most important
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, did you consider

ylists on the

s what -- so if |
impact does, say, a

he Spotify-generated

| am seeing there was
percent of Spotify
percent of the
aylists seems to
play hours.

that 32 percent --
t is the impact or
user-generated

ic one, but in

sts, on what makes

-- | will make two
potify started as

wn for was having

ime, user-generated

playlists on
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Spotify five plus years ago becau
there weren't service-generated p
So by definition then,
user-generated, or were generated

entities. Let's put it that way.

Over time what's happen
playlists have taken off, crowdin
playlists. And so user-generated
become a less important feature o
That's point number 1.

To directly answer your
user-generated playlists will fac
the playlists very directly. For
algorithmic, an algorithmic playl
influenced by the service-generat
picking up on listening behavior
information to make decisions.

But | have not analyzed
guestion. And | am not aware of
to the question of the causal imp
user-generated lists on the Spoti
I'm only aware of the Waldfogel a

looked at Spotify playlists on ot

JUDGE RUWE: Thank you.

follow-up, that you mentioned alg

Heritage Reporting Corporation

(202) 628-4888

1315

se at that point
laylists.
any playlists were

by non-Spotify

ed is Spotify
g out the other
playlists have

f Spotify over time.

question, the

tor into certain of
example, an

ist may be

ed ones because it's

and using that

directly that
literature that goes
act between
fy-generated lists.
nalyses, which have
her listening.

| am curious, in

orithmic playlists
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on the user end.

Are you aware of algori
playlists on the Spotify-generate

THE WITNESS: Well, Spo
are -- some are curated and some
computer-driven. And so it will
that you want to focus on.

JUDGE RUWE: But the co
guess, are you aware of them bein
analytics of user listenership on

THE WITNESS: I'm not a

JUDGE RUWE: | mean, it
sorry. Go ahead, please.

THE WITNESS: I'm not a
that Spotify -- they make public
about the algorithms. But the pr
those algorithms are beyond the s
knowledge. So | can't give you a

But those are algorithms controll

JUDGE RUWE: Thank you.

BY MR. HANDZO:

Q. So the last point on th
you talk about Spotify pushing no
non-label content.

So what are you talking

Heritage Reporting Corporation
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thmic-generated
d playlist end?
tify has lists that
are more

depend on the lists

mputer-driven ones, |
g driven by

Spotify?

ware of Spotify --

could be any -- I'm

ware of the analytics
some information
ecise nature of

cope of my

firm answer there.

ed by Spotify.

is page, Mr. Orszag,

n-music content or

about there and why
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does it matter?

A. Because anything that p
there are sort of two points here
pushing non-music content for a p
has become an issue in the deal n

And there are certain c
of the limits on what Spotify can
non-music content. There has bee
the negotiations about what those
The labels would rather
non-music content and Spotify has
percentage. And we have seen som
numbers. And we can't lose sight
| cite this in my testimony -- th
movements in share on Spotify are
One of the analyses tha
the record executives said that,
Spotify drops by 1 percentage poi
equivalent -- or 1 percent, that
a 3 percent drop in the headline
So in terms of dollars
are -- small movements in share r
dollars to the labels and so they
this has become a point of negoti

fact that Spotify has pushed some
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ushes -- | think

. They have been
eriod of time. This
egotiations.

aps in place in terms
do in terms of its

n back and forth in
caps should be.

the caps to be lower
pushed for a higher
e growth in those

of the fact -- and

at even small

very significant.

t was done by one of
if their share on

nt, that is

that's equivalent to
rate.

at stake here, these
eflect very big

care a lot -- and
ation -- over the

of this non-music
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content, which is a small percent
pushed up, which has an adverse e
business, adverse effect on the |
Q. And, lastly, before we
slide or perhaps break for lunch,
know, does Spotify compare to a s
with respect to its ability to af
and the impact of that on the rec
A. | haven't seen the same
evidence that | have reviewed of
move share in the same ways at Sp
to say that Pandora's own can't h
IS just they don't have the same
effect that Spotify has.
JUDGE RUWE: Mr. Orszag
BY MR. HANDZO:
Q. When you say magnitude
JUDGE RUWE: Sorry. |
the caps on non-music content. |
overall on-demand usage or is it
extent to which non-music content
the listeners?
THE WITNESS: It's a --
and | think each of the agreement

slightly differently. And | don’
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age, but it has been
ffect on their

abel's business.
move to the next
how does, if you
ervice like Pandora
fect market share
ord companies?
ability in the
Pandora, | mean, to
otify. That's not
ave an effect. It

magnitude of an

want to turn back to

s that a cap on

a cap somehow on the

is being pushed to

| think it's a cap,
s deals with this

t have the language
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fresh in my mind, but | believe i
they are paid.

So one could -- it basi
obviously then influences Spotify
believe it's structured in that w
rather look at the actual agreeme
after the lunch break, whenever t
come back to you on that point.

JUDGE RUWE: Thank you.
BY MR. HANDZO:

Q. And then you mentioned
difference in sort of magnitude o
or changing market share by Spoti

Are you talking about e
market share or both?

MR. LARSON: Your Honor
This is outside the scope of the

CHIEF JUDGE FEDER: Mr.

MR. HANDZO: | will let

And with that, Your Hon
move on to the next slide, but it
wondering whether the Judges woul
lunch break.

CHIEF JUDGE FEDER: At

would like to take the lunch brea
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t's a cap on how

cally -- which

's behavior. But |
ay. But | would
nts. And maybe

hat occurs, | could

the sort of
r effect of steering
fy versus Pandora.

ffect on dollars or

, | object to this.
written testimony.
Handzo?

it go.

ors, | am ready to
is 1:40, so I'm

d like to take the

least this Judge

k right now. We
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will go into recess. We will rec

(Whereupon, at 1:40 p.m

was taken.)
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onvene in one hour.

. EST, a lunch recess
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AFTERNOON SESSION
(2:42
CHIEF JUDGE FEDER: If
reestablish the public feed, we a
MR. SACK: Thank you, Y
stand by.
MR. TOTH: We are live.
live, but | think Mr. Handzo is g
into restricted session.
MR. HANDZO: That -- th
CHIEF JUDGE FEDER: Oka
open session. Mr. Handzo, for ho
estimate we will be in restricted
MR. HANDZO: | believe
half an hour.
CHIEF JUDGE FEDER: Oka
into restricted session for about
the host please clear the virtual
MR. SACK: Thank you, Y
notified by the parties that ther
room who is not allowed to hear t
will lock the room and we will no
stream.
CHIEF JUDGE FEDER: Tha
MR. SACK: The stream i
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p.m. EST)
the host will please
re ready to begin.

our Honor. Please

Your Honor, we are

oing to want to go

at is correct.

y. We are back in
w long do you
session?

it will be about a

y. So we will go

half an hour. Will
hearing room.

our Honor. We were
e was no one in the
his material, but we

w take down the

nk you.

S now restricted.
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Thank you, Your Honor.

(Whereupon, the trial p

confidential session.)
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roceeded in
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OPEN SESS
CHIEF JUDGE FEDER: Tha

returned at least briefly to open

Mr. Handzo, you may con

BY MR. HANDZO:

Q. Allright. So, Mr. Ors

talking this morning about possib
the benchmarks, one of the possib

you mentioned was an adjustment f

substitution.
So first question: Did
adjustment to your benchmark rate

A. No, | did not.

Q. Why not?

A. There is no empirical e
seen to support that there are di
the benchmark and the target mark
effects of promotion and substitu
support making an adjustment to t

Q. Why do you focus on a -

A. Because what matters he
promotion effect of a service or
substitution effect. It's the re
between the benchmark market and

So I'm just looking --

Heritage Reporting Corporation
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ION
nk you. We have
session.

tinue.

zag, when we began
le adjustments to
le adjustments that

or promotion and

you make such an

s?

vidence that | have
fferences between
ets in the net

tion, which would
he rates.

- a net adjustment?
re isn't the absolute
the absolute

lative effect of

the target market.

so the question is,
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is there a significant difference
benchmark market -- the benchmark
target market in terms of the rel
promotion and substitution? And
empirical evidence to support adj
into account those relative effec
Professor Shapiro nor Dr. Peterso
adjustment for -- for those facto

Q. Now, you also talk here
benefits. | think you told us ea
didn't actually make any adjustme
benefits. And | think you told u
that you tried but weren't able t
the value of data.

What about any other be
benefits?

A. [I--1donotinclude a
non-rate benefits. Dr. Shapiro -
Leonard, and Peterson all add adv
into their analysis. If | were t
would raise my estimate by about
would take me from -- my estimate
roughly 25 cents to -- because of
take it to 26 cents.

They -- they each do it
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between the
market and the
ative effects of
| have seen no
ustments to take
ts, and neither
n proposes an
rs either.

about non-rate
rlier that you
nts for non-rate
s before that --

o quantify the --

nefits, non-rate

ny other benefits in
- Drs. Shapiro,
ertising credits

o have done so, it
1.5 pennies, so that
from basically,

rounding, it would

a little bit
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differently, but it adds somewher
to .00017. And so if | were to a
credits as Drs. Shapiro, Leonard,
would have an estimate that is ro
than my current estimate.

Q. Okay. So |l wantto swi
we're going to talk about the ser
analyses. And | think my first s
restricted session.

CHIEF JUDGE FEDER: Oka
restricted session for about how
estimate?

MR. HANDZO: It will be
hour.

CHIEF JUDGE FEDER: We
restricted session for at least a
the host please clear the virtual

MR. SACK: Thank you, Y
stand by.

We are beginning to cle
you are an attendee in the Zoom m
allowed to attend restricted sess
the session by clicking the red L
bottom right-hand side of your sc

on the top right-hand side. Your
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e around .00015
dd those advertising
and Peterson do, |

ughly a penny higher

tch gears now and
vices' benchmarking

lide takes us into

y. We will go into

long do you

at least a half an

will go into
half an hour. Will
hearing room.

our Honor. Please

ar the room now. If
eeting who is not
ion, please leave
eave button on the
reen or click the X

counsel will inform



you when you are allowed to retur
Please stand by, Your H

we work to clear the room.
(Whereupon, the trial p

confidential session.)
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n to the proceeding.

onors, counsel, while

roceeded in
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OPEN SESS

MR. SACK: The room is
the stream is live.

CHIEF JUDGE FEDER: Tha
you may want to move to the next

MR. HANDZO: Sorry. |

CHIEF JUDGE FEDER: We
session. Mr. Handzo, please proc

MR. HANDZO: Thank you.
BY MR. HANDZO:

Q. Now, Mr. Orszag, do you

Dr. Leonard in his testimony sugg
simulcasting is different from we

other reasons, that simulcast lis

less?
A. Yes.
Q. Canyou --
A. Ithink so.
Q. Can you respond to that
A. Yeah. So Dr. Leonard's

here. The first claim he sort of
is that simulcasters play less mu
implication is that so they shoul
the first argument.

Ignoring, obviously, th
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ION

open, Your Honor, and

nk you. Mr. Handzo,
slide.

am there.

have returned to open

eed.

recall that
ests that
bcasting for, among

teners value music

, please?
analyses fall short
-- he puts forward
sic, and the

d pay less. That's

e obvious fact here
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that they are paying on a per-pla
play less music, you pay less in
play more music.

So there's a whole slew
has that don't go to the issue of
rate should be but, rather, the t
doing things on a per-play basis

He then has an analysis
confuse correlation and causation

rates and claims that ad rates ar
windows when there are -- is less
when there is more music.

And he is using this to
appear, that music is less valuab
rate should be lower for -- the p
be lower. But his analysis falls
critical respects.

One -- and | haven't se
of this -- he mismatches the data
logs for February 2019, but he is
June 2019. Given that there coul
over time, it's not clear to me w
the same time period to do this.

But that's just an impl

a conceptual error. The conceptu
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y basis. So if you

total than if you

of analyses that he
what the per-play
otal payment, but
solves that issue.
that appears to

. He looks at ad

e higher during the

music and lower

suggest, it would
le and, thus, the
er-play rate should

short in two

en a good explanation
, SO he's using song
using revenue for

d be differences

hy he did not use

ementation error, not

al error here is



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

that it's a classic example of co
causation. It's precisely when t
audiences that you have higher ra
precisely the times that radio st
music, more news, traffic, weathe
in his analysis at any place cont
size.
And so it's -- it's not

sort of real purpose here -- | me

suggest that listeners somehow va

other webcasters, but the analysi
listeners -- but the analysis doe
that given the flaws that are inh
And so, as a result, |

analyses to be reliable.

Q. So, for example, let's
Is that a higher -- a time when t
likely to be listening to radio?

A. Usually. 1 sort of all
COVID world. But --

Q. Pre-COVID.

A. Pre-COVID world, the an
been involved in a number of radi
at a wide variety of major radio

analyzed advertising rates in the
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rrelation and not
here are larger

tes, and those are
ations have less

r, and so he doesn't

rol for the audience

clear to me that the
an, he is trying to
lue music less than
S -- webcasting

sn't go to support
erent in it.

do not find those

just take drive time.

here are more people

bets are off in a

swer is, yes, I've
o0 mergers or looked
mergers, so | have

context of that



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

work for many years now.

And the issue of drive
that radio stations can obtain, i
obtain higher rates when they hav

Q. And so in your opinion,
say, look at drive time where the
higher, is that related to the us
that related to the audience size
time?

A. There's not any evidenc
analyses that Dr. Leonard conduct
support a conclusion that it had
music.

In fact, the rate cards
consistently seem to show or more
rates that music stations earn ar
rates that are earned by other st
same markets.

Q. And your next bullet he
format stations make more money f
Let's start with the obvious ques
implication of that fact?

A. | mean, the implication
would tend to be that actually it

more valuable to a broadcaster, r
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times and the rates
t's clear that they

e bigger audiences.
again, if we, let's
ad rates may be

e of music or is

because it's drive

e that | saw in the
ed to suggest -- to

anything to do with

that | cite
often show that the
e greater than the

ations, even in the

re was that music
or broadcasters.

tion: What is the

would be that it
's the music that is

ather than other
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forms of radio content.

Q. And how do you know tha
stations make more money?

A.  Well, | cite in my writ
testimony a whole slew of documen
analyses from radio stations show
format stations tend to make -- d
non-music format stations.

And | cite to testimony
this case who explain that they o
was Mr. Wheeler, who is the owner
radio stations, who explained tha
music stations to subsidize his n

Q. Okay. So you mentioned

know, financial information and y
earlier answer rate cards, which
written testimony.

And with apologies to a

listening, even though those docu

by broadcasters who are members o

objected to the admission of thos
objections to exhibit list.

And since we don't actu
from those particular broadcaster

go through a process of admitting
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t music format

ten rebuttal
ts and financial
ing that music

0 better than

from witnesses in

ften -- | think it

of a variety of

t he often uses his

on-music stations.

that you saw, you

ou mentioned in an

you cite in your

nyone who is
ments were produced
f the NAB, NAB has

e exhibits in their

ally have witnesses
s, | am now going to

them through Mr.
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Orszag.

So | am just apologizin
tedium of what might follow for a
But if we could bring up --

MR. HUSENY: Objection,
since Mr. Handzo discussed and la
going to do, | think it's the rig
about our objections that's curre
motion to him admitting through t
non-participant documents that we
objections to, not only from a sp
perspective, but from a hearsay p

We can do this in the c

putting the first document forth
Honors, but this is a part of am
currently pending and we think it
address now since Mr. Handzo is a
them en masse, apparently.

MR. HANDZO: Let me jus
hadn't necessarily intended to do
| ultimately want to do -- and it
course, there is a motion pending
that there is some foundation to
Orszag, | want to provide that fo

Judges.
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g in advance for the

bout five minutes.

Your Honor. | mean,
id out what he is

ht time to talk

ntly pending in a

his witness

have multiple
onsoring witness
erspective.

ourse of Mr. Handzo
or -- or now, Your
otion that's

'S appropriate to

bout to introduce

t respond quickly. |
it en masse. What
is correct, of

-- to the extent

be laid with Mr.

undation to the
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Whether the Judges choo
those exhibits are admissible now
motion at a later time in light o
that I'm about to make, I'm fine
do want to at least lay the found
Orszag since | won't have a witne
broadcasters.

CHIEF JUDGE FEDER: Ple
foundation, Mr. Handzo.

MR. HANDZO: Thank you.
BY MR. HANDZO:

Q. Can we bring up Mr. Ors
rebuttal testimony, which is 5603
paragraph 31. All right. We may
little bit further. All right.

Mr. Orszag, right in th
screen, do you see a sentence tha
contrary, financial information p
broadcasters by NAB in this proce
these broadcasters derive most of
music-format stations," and then
Footnote 567?

A. Yes, | do see that.

Q. Okay. And so | take it

statement is in Footnote 56. So
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se to rule on whether
or consider the

f the foundation
either way. But |
ation through Mr.

ss from these

ase lay your

zag's written
, and go to

need to go down a

e middle of the

t says "to the
roduced for certain
eding shows that
their revenues from

you footnote to

the support for that

if we can bring that
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up. All right.

So | take it this footn
documents on which you rely for t
were from Cumulus and iHeart and

A. That s correct.

Q. Okay. Soljustwantt
screen three of the documents tha
footnote. The first is Exhibit 5

CHIEF JUDGE FEDER: Is
blank page or are we waiting for

MR. HANDZO: No, | defi
to admit a blank page.

THE WITNESS: When | --
on the exhibit share thingamajigg

| can only download it. Is it ac
download it? | assume so, since
| cited elsewhere.

CHIEF JUDGE FEDER: It'
Excel file.

BY MR. HANDZO:
Q. Well, letmeseeiflc

The documents that you rely on in

which were produced by the NAB, a

documents that you are familiar i

your -- in the work that you've d
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ote then lays out the
hat statement, which

other broadcasters?

0 bring up on the

t you cite in that
204.

it supposed to be a
it to load?

nitely am not trying

when | went -- I'm
y, and it says to me
ceptable if |

| have this document

s a native file, an

an do it this way.
this footnote,

re those the kind of
n working with in

one with
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broadcasters that you've talked a
A. Radio broadcasters, yes
input often into an economic anal
competition issues among stations

that stations earn.

And so | would have rec
financial numbers, forecast and a
be similar to, or in some cases |
that | have actually seen previou

related -- in merger matters.
So this is exactly the
that | would look at to analyze i
radio market.
Q. Okay. Soisityourun
have now got this first document,

screen -- is it your understandin

produced by the NAB in discovery?

A. That's my understanding

Q. And | think you indicat
just make sure, that you have fam
company -- I'm sorry, record comp
financials generally?

A. Generally, yes. Obviou
maintain their data differently.

on which broadcaster we're talkin
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bout?
. I mean, the key
ysis with regard to

can be the margins

eived as part of that
ctuals, that would
cite to documents

sly, I think, in

type of information

ssues related to the

derstanding -- we
5204, up on the

g that this was

, Yes, sir.
ed before, but let me
iliarity with record

any -- broadcaster

sly each one will
And so it depends

g about, whether |
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

have seen their data before or no
Q. But s this consistent
that gets reviewed by you in the
A. 1 would say analyzed bu
entirely consistent. This type o
be the type of analysis that | wo
of an analysis of competition inv
broadcasters.
Q. And is this consistent
seen in terms of what broadcaster
ordinary course of business as th
records?
A. Again, with the caveat
will maintain their information d
look, this spreadsheet is entirel
the types of information that | h
from radio stations or from broad
companies, depending upon the ent
worked for.
Q. Okay. Can we bring up
will come up a little quicker.
CHIEF JUDGE FEDER: Mr.
restricted documents?
MR. HANDZO: No, actual
CHIEF JUDGE FEDER: And
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t.

with the kind of data
course of your work?
t, yes, that is, it's

f information would
uld conduct as part

olving radio

with what you have
s keep in the

eir business

that each broadcaster
ifferently, but,

y consistent with

ave seen previously
-- the parent

ities that | have

5257? Hopefully that

Handzo, are these

ly -- I'm sorry, yes.

is there anybody who
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can view these who is not entitle
MR. HANDZO: Actually t
was going to be on was an NAB wit
would be able to see them.
CHIEF JUDGE FEDER: Oka
continue.
MR. HANDZO: Thank you.
| should have thought of that. |
no foul. All right.
BY MR. HANDZO:
Q. Thisis, | believe, 525
Yes. Thank you. So the same set
A. Yes. | mean, sometimes
that's more aggregated. This is
more detailed information of the
saw just a second ago, but this i
information about revenues and co
station group.
Q. Okay. But, again, is't
the kinds of information and the
presentation that you get from br
work in this business?
A. Again, sometimes you as
you get more detail like the prev

sometimes you get less. So the a

Heritage Reporting Corporation
(202) 628-4888

1441

d to see them?
he only person who

ness, so that person

y. So you may

But my apologies.

t turns out no harm,

7. Is that right?

of questions.

you see information
obviously taken from
spreadsheets like we
S more aggregated

sts for a broadcast

his consistent with
kinds of

oadcasters in your

k for information and
ious one, and

nswer to that would
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be yes. Obviously it depends on
broadcaster.

Q. Okay. And is this the
that when you receive it from bro
course of your work, you -- you a

A. Itwould be an inputin
looking at, say, for example, the
this could be -- this could be an
necessary.

Q. And last, let's bring u
Same set of questions.

Is this consistent with
information that you have receive
in your work in the past?

A. Thatis correct, yes, s

Q. And consistent with the
that you have used from broadcast
for them?

A. That s correct.

Q. Thankyou. Let's --le
Orszag's written rebuttal testimo

CHIEF JUDGE FEDER: Mr.
trying to interpose an objection,
hear you?

MR. HUSENY: My apologi
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the particular

kind of information
adcasters in the
nalyze?

to an analysis in
impact of a merger,

input that would be

p 5260. All right.

the kind of

d from broadcasters

ir.
kind of information

ers in your analysis

t's go back to Mr.
ny at paragraph 31.
Huseny, are you

because | cannot

es, Your Honor. |
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think 1 was muted.

| was just saying we re
objection. We're happy addressin
attempt to lay the foundation tha
the course of the next few questi

But since he went over

think it's important to address t
he moves on and shows additional
screen.

CHIEF JUDGE FEDER: Mr.
finished laying your foundation?

MR. HANDZO: For those
have.

CHIEF JUDGE FEDER: Oka
confer with my colleagues.

MR. HUSENY: Your Honor
briefly why we think it's a probl
Handzo's foundation --

CHIEF JUDGE FEDER: Is
argument in addition to what's in
motion?

MR. HUSENY: ltis, but
putting in context, Your Honor, w
showed and the foundation he trie

issue is that these are by and la
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new and press the

g Mr. Handzo's

t he did now or in
ons.

a few documents, |
he issues now before

documents on the

Handzo, have you

documents, yes, |

y. Twill -- I will

, may | address

em and why Mr.

this -- this is new

your written

it's also just
hat Mr. Handzo just
d to lay. So the

rge non-participant
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documents.

These are companies tha
at trial. And the foundation tha
to lay is with respect to what an
We're not arguing that Mr. Orszag
documents and say what he wants t

The issue is an expert
evidence documents from non-parti
idea that these are the sorts of
look at in the ordinary course of
expert is ever allowed to do that
Mr. Handzo is trying to do.

So our issue is both th
sponsoring witness issue, but als
hearsay problem for these non-par
that Mr. Handzo hasn't addressed

So we would urge Your H
these documents to come in separa
as evidence in this proceeding th
really can't lay the foundation t

CHIEF JUDGE FEDER: All
would you respond briefly to that

MR. HANDZO: Sure. You
matter is the reason I'm doing th

don't want anyone to say that Mr.
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t are not showing up
t Mr. Handzo tried
expert can rely on.
can look at these

0 say about them.
cannot admit into
cipants through the
documents that they
expert work. No

. And that's what

e foundational no

o that there is a
ticipant documents
at all.

onors to not allow
tely as testimony or
rough an expert who
o get them in.

right. Mr. Handzo,
?

know, truth of the
is is because |

Orszag's written
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testimony on this point could be
documents on which he relied were
explained. Other documents we ca
other sources.

So, look, I think the r
is the position of the NAB that M
entitled to rely on these documen
that they are not in evidence, an
challenging his written testimony
these documents are not in eviden
the problem.

| don't intend to use t
they are in evidence for any othe
is stated in Mr. Orszag's written

CHIEF JUDGE FEDER: Mr.

MR. HUSENY: We will ch
testimony, Your Honor, if we thin
that Mr. Orszag is provided, prov
documents is not, not appropriate

Our issue is that they
evidence, separate evidence, docu
witness cannot be a sponsoring wi
expert can bring in documents as

sponsoring witness that your --

CHIEF JUDGE FEDER: You
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stricken because the
never admitted or

n get in through

eality is if, if it

r. Orszag was

ts, notwithstanding
d if they are not

on the grounds that

ce, that may solve

hese documents once
r purpose than what
testimony.
Huseny?

allenge the

k that the weight
iding these

, which we do.
cannot enter into
ments that the
tness for. No

a foundational

're starting to
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repeat yourself, Mr. Huseny. You
that objection.

We will take a five-min

MR. HUSENY: Thank you,

(Discussion off the rec
confer, 5:50 p.m.-5:55 p.m.)

CHIEF JUDGE FEDER: Oka
continue and we are still in open

The objection as to hea
Mr. Handzo's statement that it is
the documents are not being offer
the matter asserted, but as somet
on or upon by the witness. So th
is overruled.

As for the sponsoring w
lack of sponsoring witness, these
were produced by NAB. They bear
They were produced by NAB in disc

We find that under Klay
Watch, 297 F.3d 80, that these do
essentially self-authenticating b
from the files of an NAB member.

We will accept them wit
witness from the particular radio

objection is overruled.
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have already stated

ute recess.
Your Honor.

ord for the Judges to

y. We are ready to
session.

rsay is obviated by
not being offered,
ed for the truth of
hing that was relied

e hearsay objection

itness objection, or
are documents that
an NAB Bates stamp.
overy.

man vs. Judicial
cuments are

ecause they come

hout a sponsoring

station. So that
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MR. HANDZO: Thank you,
BY MR. HANDZO:
Q. Can we go back to the -
CHIEF JUDGE FEDER: So
actually move to admit these docu
that caveat, that they are not be
truth of the matter asserted?
MR. HANDZO: | do, Your
a few. | showed Mr. Orszag two o
some beyond that. | will just re
| can tell you where in the writt
they are all the same thing. The
or rate cards produced by NAB sta
So they are -- | would
time to show him each one of thos
represent to you that they are al
character, all produced by the NA
CHIEF JUDGE FEDER: All
you overnight collect those, the
documents, share that with opposi
move them into evidence tomorrow
MR. HANDZO: That's fin
much.
BY MR. HANDZO:

Q. So, Mr. Orszag, let's g
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Your Honor.

do you want to
ments subject to

ing admitted for the

Honor, and there are
r three. There are
present to you, and
en testimony it is,

y are all financials
tions.

rather not take the
e. | can just
| of the same
B.

right. Why don't
list of those
ng counsel, and then
morning.

e. Thank you very

o back to the slide
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we were last on of the deck. The
At the bottom you talk

broadcaster's ability to monetize
your opinion, the webcasting rate
that, if you would.

A. Ithink it's a basic tr
goal, not the Judges' responsibil
different businesses succeed in d
not their role.

The role is to set a ra
buyer/willing seller framework in
competitive markets and using app
to estimate those rates for the t

So if those rates for w
not profitable for a particular p
that's just the nature of competi
should be to, in terms of setting
not to tilt the playing field to
other.

Q. Okay. On the next slid
there is some restricted informat
there is a problem showing the sl
have anybody on who can't see it.

But, Mr. Orszag, to the

would ask you not to sort of read
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re we go.
about the
not affecting, in

S. So just explain

uism here, that the
ity to ensure that

ifferent -- that's

te based on a willing
workably

ropriate benchmarks
arget market.
hatever reason are
layer in the market,
tion. And the goal
appropriate rates,

one player or the

e, | should just say,
ion. | don't think

ide, since we don't

extent -- well, |

or quote from the
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guotations here, since some of th

A. Sure. | think one of t
about one of the arguments that D
explicitly or implicitly makes, |
written testimony is that simulca
rate because they're, in essence,
market, and don't compete with ot
any significant degree.

And so, as a result, it
this is his argument -- to set a
one would not be tilting the play
that | just used.

And so those are -- tha
the argument. But that is direct
the evidence from both radio broa
feel incursions from streaming se
streaming services that they comp
broadcasters.

Again, | have talked ab
today, a number of times. | have
in the radio space. And inthe c
it's obvious and clear about how
compete with the streaming servic
the incursions from those streami

the air simulcasts are part of th
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at is restricted.

he ways to think

r. Leonard either
forget, from his
sters merit a lower
their own little

her webcasters to

's okay to set --
lower rate because

ing field, the words

t's the essence of
ly contradictory to
dcasters that they
rvices and the

ete with the

out it a few times
worked on mergers
ontext of that work,
radio broadcasters
es and how they fear
ng services and how

eir responses to
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those streaming services. And so
direction.

And you see this in the
cited here. But then there's the
that part of what the streaming s
to do is to take down the radio b
their simulcasters. That is, by
competition. That is good. That
consumers.

And you see that, in es
guote, which perhapsis a--is o
ways, but it's really going at th
streaming service can take on a t
service. And that's what they ar

And so that nature of ¢
front and center in work | have n

involving radio and work that sho
between the different sides of th

MR. HUSENY: Objection,
Sadik Huseny for NAB. I'm not su
Orszag just testified to, the nat
front and center and work he has
laid out in any detail in his wri
testimony.

He certainly cites to t
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there's that

documents that are
other direction
ervices are trying
roadcasters and
the way, healthy

is, that benefits

sence, in the last
verstated in some
e question of how a
errestrial radio

e trying to do.
ompetition has been
ow done for years
ws that competition
is market.

Your Honor. It's
re that what Mr.

ure of competition
done for years, is

tten rebuttal

he documents in the
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10-Ks that are on the screen. Bu
background work as specific evide
competition analysis here, we wou
that's not in his written rebutta
CHIEF JUDGE FEDER: Mr.
MR. HANDZO: Yes. Ith
acknowledges, Mr. Orszag did in h
address the specific subject. So
absolutely covered in his written
including a discussion of these d
His reference to his ex
sure that is, but that's not -- t
explanation of, you know, further
foundation for why he is able to
that indisputably appear in his w
And it seems like the s
that we permit and, indeed, is th
direct testimony. No one has eve
oral testimony has to be limited
what's in the written testimony.
So -- and he doesn't, o
sort of, you know, data analysis

relating his experience, which in

CHIEF JUDGE FEDER: The

overruled.
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t if he's using

nce for a

|d object because

| testimony.
Handzo?

ink, as Mr. Huseny
IS written testimony
this subject is
testimony,
ocuments.
perience, I'm not
hat's simply an
support and further
express the opinions
ritten testimony.

ort of elaboration

e reason why we have

r suggested that

to word-for-word

bviously, present any
here. He is just
forms his opinion.

objection is
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BY MR. HANDZO:
Q. Allright. Mr. Orszag,
in Professor or Dr. Leonard's tes
bases for his arguing that simulc
should get different rates from w
relies to some degree on agreemen
Performing Rights Organizations,
A. Thatis correct. That'
arguments that he puts forward.
Q. Okay. Could you respon
A. Sure. My view is the P
simulcast is really not relevant
analysis here. Itis not relevan
metrics.

First, those agreements
percentage-of-revenue basis, not
And so it would make sense that t
percentage-of-revenue rate is low
broadcasters because they are not
content, as we've just discussed
multiple times, they are offering
content.

And so when one is thin
percentage-of-revenue basis, one

for that fact. And so to the ext
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do you recall that
timony one of the
asters do get or
ebcasting is that he
ts with the

PROs?

s one of his

d to that, please?
RO's treatment of
for purposes of our

t along a number of

are seton a

a per-play basis.
he

er for the radio
just offering music
and discussed

music and non-music

king about a
would need to adjust

ent that they are
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offering less music than a non-si
the percentage-of-revenue would n
be lower for that radio broadcast
simulcaster, than for a non-simul

It is one of the reason
about earlier using per-play rate
proceeding avoids the issues of t

what is the right percentage-of-r
different players that may have d
musical content.

JUDGE STRICKLER: Mr. O
isn't your per-play rate based up
agreement, if you will, a percent

THE WITNESS: It starts
convert it to a per-play rate so
implementation, those that want t

take a statutory license don't ne
percentage-of-revenue issue.

My benchmark, Spotify,
entity. It's making -- it's prov
listeners. And so one does not n
differential contributions to the
product from music and non-music

So it makes complete se

percentage-of-revenue for somethi
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mulcast webcaster,
ecessarily need to
er, radio

cast webcaster.

s why | -- we talked
s here in this

rying to sort out
evenue to use for

ifferent usages of

rszag? Mr. Orszag,
on, as to an
age-of-revenue?
there, yes. But |
that in

0 use the music that

ed to sort out the

is a pure play music
iding music to

eed to sort out the
creation of that
content.

nse to look at

ng like Spotify, but



© 00 N o o b~ w N PP

N N NN NN R B R R R R R R R R
ag A W N BB O © 0 N oo O »d W N+, O

when you have a radio broadcaster
music and part non-music, it beco
challenging to do that.
JUDGE STRICKLER: Well,
that we had, for example, in SDAR
THE WITNESS: Of course
you know, there is often a debate
contributions of music versus non
that's for one service.
Now imagine if you had
the different types of radio stat
simulcasters that are out there.
So if a simulcaster, if
1 percent music and one has 50 pe
oscillates between music at diffe
year, you are introducing a lot m
challenges because one would have
on a very granular basis.
This would be -- the ot
is this issue may be more relevan
simulcasters were only pure play
because then the, in that circums
have to adjust for the degree to
or not, the intensity of music.

JUDGE STRICKLER: Butb
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that, say, has part

mes much more

that's the challenge
S I, correct?

. And in SDARS, as
about the relative

-music content, but

to do it for all of

ions and

one of them has
rcent music and one
rent times of the

ore significant

to assign revenue

her way to say this

t if all of the

music entities

tance, you would not

which one uses music

ecause your per-play
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rate is based on a percentage of
doesn't your per-play rate as app
simply, implicitly, not explicitl
attribute all the revenue of the

-- to each simulcaster?

THE WITNESS: No, | wou
all. So what | would say is the
is generated by music. People ar
Spotify when they pay because the
access to that music.

And to the extent that
attracted to Spotify, they are pa
listeners of that music that Spot
its service.

So the -- what | am mea
for music, what should be the roy
for music, based on the percentag
is the governing and the operativ
Spotify agreements.

And so that then per-pl
assigned to simulcasters. But si
play one song, and say they would
proposal, is they would pay .0025
That's the value that they get fr

Whereas, if somebody we
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Spotify revenue,
lied to simulcasters
y, but implicitly

-- of Spotify to the

|d not say that at
revenue of Spotify
e attracted to

y want to have

advertisers are
ying for the

ify is putting up on

suring is the price
alty rate per-play
e-of-revenue, which

e rate in the

ay rate would be
mulcasters, if they
pay, in my

. That's it.

om playing one song.

re a pure play, so
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all they do is play music, they'r
they're going to pay .0025 times
that they play.
And if they play the sa
are streamed on Spotify, they are
essence, the same percentage-of-r
identical in that circumstance.
JUDGE STRICKLER: Thank
BY MR. HANDZO:

Q. Mr. Orszag, in the bott
talk about Dr. Leonard's speculat
Pandora’s PRO rate.

What are you talking ab

A. Yeah, he does an analys
some publicly-available data from
estimate what their rate is. And
based on that public information,
that rate is 3.6 to 4 -- 3.6 to 4
was 5 percent.

Again, this is in my wr
it would actually be in his writt
And he uses that to arg
evidence that the PRO rate for mu
lower than the rate for basically

webcasters. The problem is that
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e going to play --

the number of songs

me number of songs as
going to pay, in

evenue. It will be

you, Mr. Orszag.

om bullet point you

ion about the PRO,

out there?

is where he takes
Pandora to try to
he assumes that,
that the range of

point, | think it

itten testimony, or
en testimony.

ue that that's
sical content is
non-simulcast

his information that
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he gleans from these third -- pub
to be off. That is the rate that

of 3.4 to 4.5 percent, 3.6 t0 4.5
believe is the number he uses, th
in 2014 is 1.85 percent.

And if one were to plug
analysis, that would suggest that
the differences aren't very signi
this rate may not be in place tod

rate that was in place in 2014, a
guestion his suggestion, based on
information from their financial
they are paying a rate of 3.6 to,
4.5 percent.

Q. So | think this is prob
obvious from your answer, but doe
actually have the Pandora agreeme
ASCAP?

A. My understanding is, no
was making an assumption based on
information that was publicly ava

Q. Allright. So now we'r
competition, and the competition
by the services' economists. Dr.

| think we have talked
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lic sources appears
he -- that instead
percent, which |

e rate that was set

that into his
there's no -- that
ficant. And, again,
ay, but it's the

nd it calls into
very aggregated
information, that

| think it was

ably implicit and
s Dr. Leonard

nt with -- with

, he does not. He
financial
ilable.

e back to effective

adjustments proposed

Peterson first.

about this already.



He bases it on the Web IV adjustm
just kind of wrap this up for us?
A. Yeah. I mean, | feel |
this off. But he uses a 12 perce
adjustment based on the Web IV de
agreement is no longer in effect.
And | think, as I've ex
times today, rates and the releva
here have come down. The Spotify
significantly below the rate for
And remember in Web IV all servic
estimate, and the Spotify rates c
Apple rate.
Q. Okay. | do have a coup
am actually going to need to go i
session. | don't think it is goi
about five or six minutes -- migh
CHIEF JUDGE FEDER: Oka
about 15 minutes left today. So
be in restricted session until th
MR. HANDZO: Yes, that'
CHIEF JUDGE FEDER: Oka
into restricted session, and we w
restricted session for the remain

the host please clear the virtual
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ent. But can you

ike we've covered
nt competition

cision. That

plained multiple

nt rates that | use
rate is

all other services.

es were used for the

ome down, as has the

le of slides where |
nto restricted

ng to be more than
t be ten minutes.
y. We only have
shall we say we will
e end of the day?
s fine.

y. So we will go

ill remain in

der of today. Will

courtroom.
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MR. SACK: Thank you, Y
beginning to clear the room now.
attendee in the Zoom meeting who
attend restricted session, please
by clicking the red leave button
right-hand of your screen or clic
right-hand side. Your counsel wi
you are allowed to return to the

Please stand by, Your H
while we work to clear the room.

(Whereupon, the trial p

confidential session.)
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our Honor. We are
If you are an

is not allowed to
leave the session
on the bottom

k the X on top

Il inform you when
proceeding.

onors, and counsel,

roceeded in
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