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2 WHEREUPON,

ROGER G. NOLL

4 previously called as a witness, and having been first
5 previously duly sworn., was examined and testified
6 further as follows:

CHIEF JUDGE BARNETT: Good morning.

Pleasebe seated.

Counsel, we understandthere is some

10 technology issue here at the counsel -- at the

11 lecturn. But we also understandthat can wait

12 until the next witness, so we'e going to go right
13 ahead.

15

MR. LARSON: Thank you.

Good morning, Your Honors. I'm

16 Todd Larson from SiriusXM. I just had one

17 housekeepingmatter with respect to Dr. Noll's

18 testimony before Mr. Handzo steps up, if I could.

20

CHIEF JUDGE BARNETT: Thank you.

MR. LARSON: When we submitted our

21 original case, we filed a motion to restrict
22 certain material under the protective order. That

(866) 448 — DEPO
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1 motion was granted, including with respectto

2 certainmaterial in Dr. Noll's testimony.

306

I raise this only becausenow that
4 we'e submittedamendedtestimony, the page numbers

5 have changed, and so the material that was

6 restrictedis still in there, but it's on different
7 page numbers than we initially indicated.

So just for the record, if I could, I

9 wanted to indicate what the new page numbers are.
10 CHIEF JUDGE BARNETT: That would be

11 great.
12 MR. LARSON: So rather than Page 32,

13 that material is now on 34. Rather than 41 and 42,

14 the material is now on 44 and 45. And rather than

15 on Page 46, the material is now on Page 48.

And then with respectto Table 1,

17 Table 3, Table 4 and AppendicesC and D, those

18 pageshaven't changed, but the material is the same

19 as to which the motion was initially granted.

20

21

22

CHIEF JUDGE BARNETT: Thank you.

MR. LARSON: Thank you.

CHIEF JUDGE BARNETT: Mr. Handzo.

(866) 448 — DEPO
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MR. HANDZO: Thank you.
307

CROSS-EXAMINATION

5 BY MR. HANDZO:

Q ~

Q ~

Good morning, Dr. Noll.

Good morning.

Dr. Noll, it's your opinion that a

9 willing buyer and a willing seller would agree to

10 license sound recordings for use by SiriusXM at a

11 rate of 6 to 7 percent of revenues; is that. right'?

A. That's correct.
13 Q. And you base that opinion primarily on

14 the direct. licensesthat SiriusXM has negotiated
15 with certain independentlabels?

A. That's correct.
17 Q. And, to date, somethingmore than 60

18 indie labels have acceptedthat SiriusXM direct
19 license offer, right?
20 I believe the current number is around

21 80.

22 Q ~ The percentageof transmissionson

(866) 448 - DEPO
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1 SiriusXM representedby those licensors is about

2 2 percent, plus or minus, ri:ght?

308

Not any longer. It's gone from

4 2 percent to over 4 percent; it's more than

5 doubled.

MR. HANDZO: I should probably stop

7 here and raise an issue with the Court. And this
8 sort of relates to the issue of updating testimony.

Dr. Noll, in theseanswers, has

10 essentiallygiven me numbers higher than what's in

11 his written testimony. And I guess the issue in my

12 mind is two-fold: Number 1, we do need to confront

13 the issue of to what extent can a witness update

14 testimony.

15 I think it then also raises the issue

16 of to what extent can a witness update testimony

17 where the information being updatedhas not been

18 disclosedto opposing counsel.

19 Because, you know, I know from

20 discovery that there are a few more indie labels
21 than the original that are in the amended

22 testimony. His last answer of the percentagethat

(866) 448 — DEPO
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1 he gave is something that was not correct at the

2 time that I took his deposition. And this is
3 information that's not been disclosed.

309

So I think there is an issue, at least
5 with updating information, that's never been

6 disclosedto opposing counsel.

JUDGE ROBERTS: Mr. Handzo, in that
8 case, why don't you ask him to confine his answers

9 to the time of his testimony and avoid just giving

10 him the general question so that there'sno

11 misunderstandingby the witness as to whether

12 you'e asking for what it was today or what it was

13 at the time you took the deposition?

MR. HANDZO: That's fine. I will do

15 that.
1 6 BY MR. HANDZO:

17 It is correct, is it not, Dr. Noll,

18 that a substantialmajority of the indie labels who

19 were offered this direct license by SiriusXM turned

20 it down?

21 That's true.
22 In fact, five or six as many indie

(866) 448 — DEPO
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1 labels declined as signed, correct?
310

I don't know the proportion by memory.

3 I think it's roughly 5 -- 5 -- 4 -- 4 or 5 to 1,

4 something like that, but I don't remember the

5 numbers exactly.

Q. Okay. But you know it's a lot more who

7 said no than who said yes?

Yes, it's many more said no than yes,

9 yes.

10 Q. And the major — — the major labels were

11 not offered this deal at all, right?
12 My understandingfrom reading the

13 testimony of others is that that's an incorrect
14 characterization,but I'm not the right person to

15 ask that question, becausethe two parties disagree

16 about what conversationstook place between the

17 majors and -- and SiriusXM, and I'm not the one to

18 revolve that issue.

Q. In any event, we can agree that none of

20 the majors signed on to these direct licenses?

21 Yes.

22 Well, I think we can go beyond that.

(866) 448 — DEPO
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1 They didn't negotiatewith the SiriusXM. They

2 didn't -- there was no negotiation, really, between

3 SiriusXM and the majors.

Q. The direct license deal that was

5 offered to these indies was for a rate less than

6 the current statutory rate, at least as of the time

7 of your deposition, correct?

8 A. Yes and no. I mean, at the time of the

9 first tranche, the November tranche, if you net out

10 the costs of SoundExchange,it was basically the

11 same. It's in this year that it's half a percent

12 less.
And let me just, as we go forward, just

14 to make my questionsless cumbersome,but to accept

15 Judge Roberts'uggestion,when I ask you what was

16 offered or what was done, I'm going to be talking
17 about the time period up until the point where I

18 took your deposition.

19 Is that fair? Or whether or not it'
20 fair, that's what I'm asking.

21 I think it's extremely misleading to

22 ask a question in the presenttensewhen the answer

(866) 448 - DHPO
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1 has to be the past tense. That's why -- I don'

2 think I revealedany information anybody doesn'

3 know in that last answer.

312

So, no, I don't really -- first of all,
5 I don't know what you'e seen and what you haven'.

Secondly, I do know that in my original
7 report, I talked about the 2012 rate, so that isn'.
8 something that is not in my report. So I don'

9 think I revealedanything that was inconsistent,
10 but you did ask a question in the presenttense.
11 Q. Right.

12 And just to be clear, when I'm asking

13 you about what was done or what wasn't done, I'm

14 asking you as of the time of your deposition, okay?

15 A. The 8 percentanswer for 2012 was at
16 the time of my deposition. BecauseI did do a

17 forward-looking analysis of the licensesthat had

18 been signed in 2011 in my original expert report
19 prior to the written testimony.

20 Q. Okay. Understood. And let me just go

21 back to that.
22 As I understoodthe last seriesof

(866) 448 — DEPO
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1 questionsand answers, the direct license deal that
2 was offered to indies in the first round in 2011

313

3 actually wound up being at a rate about equivalent

4 to the then current statutory rate, correct?

In the year 2011, that is correct. In

6 the year 2012, it's half a percent lower.

Q. Right. And that's becausethe

8 statutory rate went up by half a percentbetween

9 2011 and 2012, correct?

10 That's correct.

Now, it is your theory, is it not, that
12 only a small segmentof the recording industry
13 agreed to accept thesedirect licensesbecausethe

14 rest of the industry believed it would be better
15 off acting collectively through SoundExchange,

16 correct?

17 A. I don't agree with that
18 characterization. Whether they thought they would

19 be better off or worse off is one explanation.

20 Another explanation is the

21 information -- the -- the information exchanges,

22 both public and private, that took place between

(866) 448 — DEPO
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1 the indies and the majors and the various trade

2 associationsand SoundExchange. So I can't speak

3 to the motive of all the people who actually
4 engagedin negotiationsbut never reachedan

5 agreement.

314

I don't know why they didn't sign the

7 agreement. Some obviously weren't interestedin

8 signing it to begin with, but others talked about

9 being pressuredby various trade associationsnot

10 to sign.

You did not participate in any of these

12 negotiations,correct?

13 did not participate in negotiations,
14 but I'e read the discoverymaterial about those

15 negotiationsas that has been produced in the case.

So other than what you'e read in the

17 discoverymaterials, you have no direct knowledge

18 of what happenedin the negotiations,correct?
19 A. That's correct.
20 Q ~ But you have hypothesizedthat at least
21 some significant number of record companiesdecided

22 not to negotiatea direct license becausethey

(866) 448 — DEPO
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1 believed they would be better off acting

2 collectively through SoundExchange,correct?

315

I believe that there were a lot of

4 labels that believe they'd be better off acting

5 collectively and, in particular, certainly the

6 majors believed that.
Okay.

Now, the action that the record labels
9 can take acting through SoundExchangeis just to

10 come to this Court and ask it to set a rate, right?
11 A. That's correct.
12 So if the rate offered by SiriusXM was

13 indeed a market rate, and if the record companies

14 believed that this Court would set a rate equal to

15 the rate that would be set in a workably

16 competitive market, they would have had no

17 incentive to reject the direct licenses, right?
18 That's not true, becausethe issue

19 really is what is your expectationabout the nature

20 of the rate that will be set in the Court.

21 It's not necessarilytrue that people

22 believe that the rate that is going to be set in

(866) 448 — DEPO
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1 the Court is exactly the rate that would be coming

2 forth in a market. This -- all the Court can do is

316

3 approximatethat.
If that's what they believe the Court's

5 job is here, it's just an approximation. And as we

6 know from the last time, there was this wide zone

7 of reasonableness,quote/unquote,that the Court

8 found. So it isn't a precisepoint estimateas to

9 what the Court is going to decide.

10 Q. Nevertheless,there wouldn't be a lot
11 of reason to refuse to enter into a direct license
12 at a market rate if you thought this Court was

13 going to set a market rate, correct?

Well, it dependson the circumstances

15 that if -- if SiriusXM offers you the opportunity

16 for more play time if you sign a license, that's a

17 reason to sign it.
18 So remember that the time these things

19 are being signed is there'sstill uncertaintyas to

20 what it's going to be, and if you can get the

21 certainty of what you believe is a reasonablerate,
22 plus the opportunity to get more plays, that's a

(866) 448 — DEPO
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1 powerful incentive.
317

That's exactly the competitive process

3 at work, is to take advantageof the circumstance,

4 to lock up a rate you regard as reasonableand, in

5 return, get the prospectof more plays.
That's why some of the indies might

7 have signed under your theory, but your theory with

8 the ones who didn't sign

But the same

10 is they thought they would do better
11 in this Court, correct?

12 that's true -- the theory of -- the

13 explanation, if you will, it's not just a theory,
14 becausewe observe it happening, it's an

15 empirically testedproposition -- the incentives

16 are the same for everybody, including the majors.

17 The issue is whether they respond to

18 those incentives or whether they believe that
19 acting jointly and not competing is going to get

20 them a better result.
21 Q. And your belief is that many of the

22 record companies thought they would act -- they

(866) 448 — DEPO
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1 would do better acting collectively, they would get

2 a better rate from this Court, correct?

318

That's certainly true, that there are

4 record companiesthat believe that, yes.

Q ~ Okay. And

JUDGE ROBERTS: ProfessorNoll, in any

7 of the direct licensing agreementsthat you looked

8 at, did any of them contain a most favored nation

9 clause?

10 THE WITNESS: I don't believe so, but

11 there are 80 of them, and I haven't -- I haven'

12 read every word of every one of them. But I don'

13 believe so.

14

15

JUDGE ROBERTS: I understand.

MR. RICH: I think when Mr. Gertz takes

16 the stand, he may be able to answer that question

17 directly, or possibly Mr. Frear.

18 JUDGE ROBERTS: Thank you.

19 BY MR. HANDZO:

20 Q. It is your opinion, is it not, that you

21 think some of the record companiesbelieved they

22 would do better in this Court becauseyou believe

(866) 448 — DEPO
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1 the proceduresin this Court are stacked in favor

2 of the record companies, right?

319

The way I would put it is the

4 information from SoundExchangeis designedto be

5 information that's favorable to the collective of

6 labels that are being representedhere, and the

7 optimal rate to be proposedby SoundExchangeis not

8 one that reflects competition among the labels that
9 it's representing.

10 And so it will present information that
11 is supportive of what would be the cartelizedrate,
12 the rate that would be decidedby the group acting
13 as a whole if it were a merged entity. That's the

14 information that SoundExchangepresents.
15 In addition to that, the labels and

16 SoundExchangehave more information about what'

17 going on in the digital delivery marketplace,

18 becausethey'e the ones signing the agreement,not

19 SiriusXM. So SoundExchangehas an informational

20 advantageover SiriusXM in the proceeding.

21 Those two phenomena,to the extent that
22 information affects outcomes, bias the outcome of

(866) 448 - DEPO
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1 the process in favor of SoundExchange.
320

That's -- that is the basic explanation

3 of what's going on, that -- that to withstand

4 appeals, regulatorybodies like this one have to

5 base their decisions in the evidencebefore them,

6 and if the evidence itself is not complete and

7 comprehensive,then that producesresults that are

8 favorable to the party that has the most

9 information.

10 Q. And so to be clear, you believe that
11 the proceduresin this Court stack the deck in

12 favor of SoundExchange,correct?

13 The deck stacking is a terminology for

14 the paper that I wrote in 1987, and it refers to

15 the way Congresswrites administrativeprocedures.

16

17

Q. Okay. That wasn't exactly my question.

My question is, that you believe the

18 proceduresin this Court stack the deck in favor of

19 SoundExchange,right?
20 And I'm explaining that that deck

21 stacking argument is about the proceduresin

22 legislation written by Congress, and some of the

(866) 448 — DEPO
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1 proceduresare written by Congress, some of them

2 are not. Some of them are -- are determinedby the

321

3 canons of administrative law.

So, you know, you -- you -- the results
5 are biased, but deck stacking refers to a very

6 specific -- there'sa seriesof administrative

7 biases in the design of information-gathering

8 processes,of which deck stacking is one, and that
9 refers to administrativeproceduresthat are

10 embeddedinto legislation by Congress.

11 Q. All right. Do you or do you not

12 believe that the proceduresin this Court stack the

13 deck in SoundExchange'sfavor?

I believe they make the result biased

15 in favor of SoundExchangefor the reasonsI gave;

16 that the -- the -- some of theseproceduresare in

17 the statute, but I don't think most of them are. I

18 think most of them are not in the statute.
So there is a deck stacking feature

20 here, yes, but it's not all there is. It'
21 that's way too limited a concept to apply here.

22 Q. Okay. Well, if I'm correctly

(866) 448 — DEPO
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1 understandingthat last answer, you believe that
2 the proceduresin this Court do stack the deck in

3 favor of SoundExchange,but you think there'seven

4 more to it than that?

322

Yes. The way administrativeprocedures

6 affect outcomeshas a lot more to it than deck

7 stacking.

8 Q. All right. And you believe that this
9 whole process lacks a certain legitimacy, correct?

10 Lacks what?

A certain legitimacy?

12 No, I don't -- I don't think I'e ever

13 said that. The legitimacy usually refers to the

14 process, and I don't recall having said that.
15 MR. HANDZO: I'm going to mark as

16 SoundExchangeTrial Exhibit 1 Dr. Noll's

17 deposition.

18

19

(SoundExchangeTrial Exhibit Number 1

was marked for identification
20 purposes.)

21 BY MR. HANDZO:

22 Q ~ Dr. Noll, I'm showing you what we

(866) 448 — DEPO
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1 marked as SoundExchangeTrial Exhibit 1, and I'd
2 ask you to turn to Page 105 of that.

323

And I should ask you, first of all, do

4 you recognize this as a transcript of your

5 deposition?

6 A. Yes, this is talking about

7 administrativeprocesses,yes

Q. First of all, this is your deposition

9 transcript, correct?

10 Yes.

Q- And on Page 105, did you not say,

12 quote, I think that is by far the most important

13 feature of this processand why this process, in my

14 mind, lacks a certain legitimacy, unquote?

15 Yeah.

16 And notice on Page 103, I said it's not

17 the judges, it's not the Copyright Royalty Judges

18 per se; it's the process. And I want to make that
19 distinction. This was about the nature of the

20 relationshipbetween information controls through

21 proceduresand outcomes in general, and it's not

22 about the Judgesper se.
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Okay.

CHIEF JUDGE BARNETT: Let me just make

324

3 sure the record is clear.
This is deposition taken Thursday,

5 March 8th of this year, correct?

MR. HANDZO: That is correct. Yes.

CHIEF JUDGE BARNETT: Thank you.

8 BY MR. HANDZO:

So getting back to what we were talking
10 about before, it is your opinion, is it not, that
11 some number of record companiesdeclined to

12 negotiatedirect licensesbecausethey thought they

13 would do better in this Court, becausethe

14 proceduresin this Court, in your opinion, stack

15 the deck in SoundExchange'sfavor and lack a

16 certain legitimacy?

17 The proceduresthemselves-- the

18 administrativeprocessitself has a certain feature
19 of lacking legitimacy that is outside the control

20 of the Copyright Royalty Judges.

21 Q. Okay. So the answer to my questionwas

22 yes?

(866) 448 — DEPO
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Q ~

(No audible response.)

Now, as I understandit, your view

325

3 that -- well, let me back up.

You have suggested,I believe, in your

5 written testimony that SoundExchangeand the record

6 companieshave political and informational

7 advantagesin this Court, correct?
That's correct.
And when you say "political," you'e

10 not suggestingthat the Judgesare somehow biased?

A. No, it's not. Again, that's not what

12 we'e talking about.

13 Q. When you'e referring to the political
14 advantages,you'e really talking about the

15 proceduresthat have evolved in this Court,

16 correct, or that were set by Congress?

17

18

Partly that.
There's -- there'sanotheraspectto it

19 as well, which is -- refers to anotherpaper that I

20 wrote, which is called the -- the incentive

21 structurecreatedfor regulatorsowing to their
22 general invisibility except with respectto the

(866) 448 - DEPO
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1 people whose -- whose decisions they affect
326

Q ~ Okay.

and that leads to evaluationsof

4 them in the outside world that are biased, because

5 the only people reviewing them are the people who

6 are directly affected, as opposedto the general

7 public and their -- their -- so they don't get

8 direct feedback from consumers, they only get

9 feedback from artists and record labels and

10 SiriusXM.

11 Q. Okay. Dr. Moll, it will surpriseyou

12 to learn that I have not read all of your papers.

13 So I'm not going to cross-examineyou about that
14 one.

15 But my point was simply this: When you

16 talk about the political and informational

17 advantagesthat you claim SoundExchangehas,

18 doesn't it really sort of all boil down to, you

19 think, the proceduresthat govern how thesecases

20 proceed?

21 No, it's not just the procedures.

22 That's why I answeredthe last question the way I
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1 did. There's one part that's about proceduresand

2 there'sanotherpart about feedback. And the

3 political aspectof it pertains to the feedback

4 effect as well as the proceduraleffect.
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Q. With respectto the informational

6 advantagethat you claim the record companieshave,

7 it is correct, is it not, that both sides in these

8 casesare allowed to take discovery, right?

Well, yes, of course.

10 Q. And the discovery rules apply equally

11 to both sides, right?
12 I am not an expert on the discovery

13 rules here. I don't know what's allowed and what

14 isn't in this procedure.

15 You know that SiriusXM was allowed to

16 serve requestsfor production of documents,

17 correct?

18 Yes, of course

19 And did you have any input into those

20 requests? Did you ask for specific information?

21 Yes, I did ask for specific
22 information.
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And, to your knowledge, did SiriusXM's
328

2 counsel include those requestsin -- in the

3 discovery that they served?

I don't recall having read in real time

5 what their discovery requestswere, but we did have

6 discussionsabout what we were going to try to

7 discover and what information I thought was

8 relevant.

Q ~ And one of the things that you wanted

10 was, were digital deals negotiatedby the major

11 record companies, correct?

12 That's correct. Any kind of digital
13 rights.

Q ~ So you had the ability to ask for

15 those, right?
16 Well, I had -- of course, and I did ask

17 for them.

18 And, to your knowledge, counsel then

19 asked for them, correct?

20 To my knowledge. I don't recall the

21 wording specifically of whatever requeststhey had.

22 It is my understandingthey did.
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Q. Okay. And, in fact, you received over
329

2 2,800 digital deals from the record companies?

Q ~

A very large number, yes.

And you had the opportunity to review

5 them?

I did have the opportunity to review

7 them.

Q. And you had the opportunity to file
9 amendedwritten testimony basedon that discovery,

10 correct?

That's correct.
12 Q. So the proceduresin this Court

13 afforded SiriusXM the opportunity to obtain

14 information that was in SoundExchange'spossession

15 and the possessionof the record companies,

16 correct?

17 Well, yes and no. There were -- there

18 are some deals that -- that I was told, at least, I

19 couldn't use becauseof the rules regardingwhether

20 they could be used in theseproceedings;that some

21 of the deals that have been made are precluded from

22 being used in this proceeding. At least that'
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1 what I was told. So I wasn't able to use those.
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Q- But you were able to get discovery on

3 what you needed, right?
A. I don't know if I have complete

5 discovery. I certainly have a lot of agreements.

6 Whether -- whether they'e all that exist
7 whether the discovery was complete, I have no way

8 of knowing that.
Okay. You do know you got an awful

10 lot, over 2,000?

11 A. Yes.

And you were able to amend your

13 testimony using them, right?
I did amend my testimony. In fact,

15 most of the discussionin my testimony about deals

16 is basedon discovery. It's not. basedon what. was

17 in the public record at the time I wrote my

18 original draft.
19 Q ~ Okay. And you understandthat you will
20 have anotheropportunity, if you choose to avail
21 yourself of it, to file rebuttal testimony and get

22 discovery in that phaseof the case as well, right?
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Yes and no.
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I'm still not clear on exactly what I'm

3 allowed to talk about in rebuttal. So I have to

4 have more information about that. I think there

5 are some constraintson what I'm allowed to say in

6 rebuttal.
Q. I won't ask you what you'e been

8 asked to do in the rebuttal case, tempting though

9 that might be.

10 As I listen to your answers, Dr. Moll,

11 you'e said that these supposedinformational

12 advantagesare two things: SoundExchangehas access

13 to more information, and certain deals under

14 congressionallegislation are deemed

15 nonprecedential;is that right?
16 Well, it's -- the nonprecedentialpart
17 is more than that. There are some deals that could

18 be precedentialif -- but it requires the -- the

19 consentof both parties to the deal.

20 So there'sa veto power that the

21 parties to an agreementhave over whether a deal

22 could be introduced in this proceeding.
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Q. But I have correctly identified the two
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2 things that you say create informational

3 advantages,right?
A. Those are the two informational

5 advantages.

Q. And as to the information that
7 SoundExchangeor the record companiesmight have,

8 you agree that there are discovery processesfor

9 SiriusXM to learn that information, correct?

10 There are discovery processesto learn
11 some of that information, yes, but not all of it.
12 And you have had the ability to avail
13 yourself of those processesand amend your

14 testimony with it, right?
15 A. Yes, I have, although, as you know,

16 some of my amendedtestimony wasn't legitimate,
17 according to the procedural rules, and that, you

18 know, turned an illustration of my point.
19 Now, I want to talk to you about why

20 the indie labels that acceptedthese direct
21 licensesmight have done so.

22 The direct licensesdo not represent
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1 transactionsthat were negotiatedin an unregulated

2 market, right?

333

The parties to those transactions

4 were -- had -- both sides had the opportunity to

5 have the rate that was determinedin those

6 negotiationsinsteadbe determinedin this process.

So it is fair to say, is it not, that
8 the negotiationof sound recording rights for use

9 by SiriusXM is a transactionthat is directly
10 impactedby the regulatory scheme?

I believe all the licenses for digital
12 distribution of music are impactedby the

13 regulatory regime. So this one is extremely close,

14 becausesome of them, the impact is that there'sa

15 statutory rate for something that's sort of like
16 what you have but it's not exactly the same,

17 becauseit puts you in a different category, but

18 those are still affected.
19 So we don't have -- we don't have a

20 pure market rate anywhere, becausethe whole

21 structureof prices for digital music is affected

22 by the existenceof the regulatoryprocess for an
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1 important componentof it; namely, the kinds of

2 things that are done in Webcaster-- Webcasteris
3 actually more important than this proceeding.

4 That's the most important proceeding.

5 Q. But you would agree that the

6 negotiationof direct licenses for -- with

7 SiriusXM, those negotiationsare very directly
8 impactedby the regulatoryprocess?
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That's exactly what I said, that this
10 one is the closest, yes.

Q ~ Okay. For one thing, the licensors
12 have no ability to refuse to enter into a license,
13 correct?

That's true, but they can refuse to

15 enter into a license with SiriusXM as an -- as a

16 direct license. They have a choice between this
17 proceedingand a direct negotiation.

18 Q. Right. But they don't have a choice to

19 just to not provide their content to SiriusXM?

20 That's correct.
21 So the expectationsof the parties,
22 both SiriusXM and the indies, about the possible
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1 outcome of the regulatoryprocessaffects the rate
2 they would be willing to agree to; is that right?

335

It's symmetric. SiriusXM doesn'thave

any alternative. It can either go out of business

5 or accept the outcome of this proceeding. So

6 they'e in the same position. It's symmetric.

7 Both sides are bound by the outcome of this
8 proceeding,bound by the statutory rate, and

9 their -- and their choice -- both have the same

10 choice. They either go out of businessor deal

11 with the other entity according to the terms of the

12 statut.ory rate.
Well, I don't think that was the

14 question I asked.

So let me try again.

You would agree with me, would you not,

17 that the expectationsof the parties about the

18 outcome of the regulatoryprocesswould affect the

19 rate that they'e willing to agree to in direct
20 negotiations?

21 I'e already agreed to that, yes. All

22 the rates -- all the negotiatedrates we deal with
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1 here are -- are affectedby the presenceof the

2 regulatoryprocess.

336

Q- Right.

So the direct license ratesmay simply

5 representa prediction about what this Court would

6 do in the regulatoryprocess, right?
7 A. Well, yes and no, becauseit'
8 remember, there'suncertainty. It's -- you'e not

9 only comparing a point estimateof what the outcome

10 of the regulatoryprocessis with the known and

11 certain rate you'e going to get in a license, but

12 the other part of the regulatoryprocessis that
13 it's -- in a -- in a before-the-factsense, it'
14 uncertain, it's risky, and you can have good

15 outcomesand bad outcomes.

16 So one of the things you'e buying when

17 you sign a direct license, whether you'e the buyer

18 or the seller, is you'e -- you'e transferringan

19 uncertainoutcome to a certain outcome, and that'
20 valuable.

21 Q. But at the end of the day, what you'e
22 doing when you'e negotiating is trying to make
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1 some prediction about what the Court will do,

2 right?
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You are trying to make a prediction,
but the prediction is not a point estimate; the

5 prediction is a range of possible outcomes, and

6 some of which are good and some of which are bad.

7 Q. Okay.

Now, with respectto predicting what

9 rate might emerge from proceedingsbefore this
10 Court, none of the indies who signed a direct
11 license has ever directly participatedin

12 proceedingsbefore this Court, is that correct, to

13 your knowledge?

To my understanding,nobody except

15 SoundExchangeparticipatesfor the labels. That'

16 true of Universal as well as an independentlabel.
17 To your knowledge, none of those indies

18 have ever had a witness in these proceedingsor had

19 counsel attend theseproceedings?

20 I have no idea -- I doubt that they do,

21 becauseto my knowledge, there'sonly been one

22 indie witness ever in history, or maybe two,
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1 something like that. So, of course, the chances

2 that any of them have a witness here is zero.

338

Q ~ And you understand,of course, that
4 SiriusXM, SiriusXM's counsel and SiriusXM

5 executiveshave been very much a part of,

6 obviously, this proceeding,but the SDARS I

7 proceedingas well?

A. Yes, of course

Q. In the discoverymaterials that you'e
10 reviewed, you have seen, have you not, that during

11 the negotiationsfor these direct licenses,
12 SiriusXM representedto the indies that if the

13 statutory rate went up at all as a result of these

14 proceedings,it would go up only by a very small

15 amount, right?
16 I do not -- what I have seen about the

17 negotiations,of course, is secondhand.

18 That's not an accuratecharacterization
19 of what I'e seen, but that doesn'tmean it didn'

20 happen. I don't think I, again, am the right
21 person to ask of what MRI people said to

22 independentlabels. I'e seen characterizationsof
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1 it in testimony by others, but I have no firsthand
339

2 knowledge

Okay.

I believe it's the case that they

5 did say that, give reasonswhy you might want to

6 sign at their rate rather than 8 percent. I don'

7 know that there was -- I don't know the character

8 of the actual communicationsthat took place

9 betweeneither MRI or SXM and an independentlabel
10 about expectationsin the future.

Q. Okay. Let's just say hypothetically
12 that SiriusXM or MRI doing the negotiatingmade the

13 representationsthat I just indicated; that is, if
14 the rate goes up at all in this proceeding, it'
15 only going to be by half a percent or so.

16 If that were the case, it's possible
17 that the indies that signed these deals simply

18 acceptedSiriusXM's representationsabout what the

19 rate would be, correct?

20 In order for that to be true, you would

21 have to make the claim that an independentlabel

22 would listen to the person that's negotiatingwith
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1 them for a price who has their own agenda, rather
2 than their own trade associationabout what the

340

3 likely outcome was going to be.

It's not that there was an

5 information-impactedenvironmenthere. There were

6 lots of people telling them what they thought the

7 outcome of this processwould be.

And so in principle, somebodycould

9 have been silly enough that they ignored what all
10 the trade associationsin their own industry were

11 telling them and listened to the person they were

12 trying to sell it. But it doesn'tseemplausible
13 to me. That's not how businessessurvive,

14 listening to the -- the -- their customers'5

predictionsabout the future as opposedto their
16 trade associations'redictionsof the future.
17 Q. And I take it from what you just said

18 that if trade associationswere publicly stating
19 that they thought the outcome of this proceeding

20 would be a rate considerablyhigher than the

21 existing rate, you don't have a problem with them

22 making those public statements,do you?
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The issue I have a problem with isn'
341

2 that one, no.

It's obviously going to be the case

4 that there'sgoing to be lots of expressionsof

5 that are more closer to marketing rather than being

6 predictionsby everybody involved, and most

7 rational businessmenwould ignore marketing like
8 that without trying to get some independent

9 information.

10 Q. Now, it is a feature of the direct
11 licenses, isn't it, that SiriusXM is going to pay

12 100 percent of the royalty to the record label?
13 It is the case that the -- that the

14 licensescall for SiriusXM to pay the -- the labels
15 directly, and then the labels'esponsibilityis to

16 divide it between the label and the artist.
17 Q- Okay. And you understandunder the

18 statutory scheme, SoundExchangehas to pay

19 50 percent to the record label and 50 percent to

20 the artists, correct?

21

22

To the degree they can find them, yes.

And so under the statutory scheme, the
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1 record labels only get 50 percent of the royalty,
2 right?

342

That's correct.

Q. Record labels frequently pay advances

5 to their artists, right?
That's correct.

Q. And when. they do, you understandthat
8 they generally have the contractualright to recoup

9 those advancesfrom royalties owed to the artist,
10 right?

The contract -- the contract normally

12 specifies the nature of the payments to the

13 artists, and it usually does involve an advanceon

14 future royalties.
15 It'l specify a fraction of the

16 revenuesfrom the sound recording that are to be

17 given to the artist, and then the first X dollars
18 of that are credits against the advance, or some

19 fraction of the first X dollars are credits against
20 the advance.

21 Okay. I think we'e saying the same

22 thing, but let me just be clear.
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I wanted to be sure it was clear,
343

2 that's all.
Q. Sure.

It is common in the recording industry

5 that record companieswill pay an advance to an

6 artist, and then when the royalties are paid to the

7 record company, it is allowed to take the artist'
8 share and essentiallyrecoup that from the advance,

9 right?
10 Yeah, that's -- that's -- that is
11 that is the standardpractice, especiallyamong the

12 majors. A lot of the indies are actually owned by

13 the artists.
So that -- that isn't -- that isn't an

15 apt characterizationof the label that was owned by

16 George Carlin, for example, or the label that'
17 owned by -- owned by Lady Antebellum.

18 I mean, if the artist owns the label,
19 then that's not a -- that's a distinction without

20 meaning.

21 Okay. It is a -- it is common, though,

22 for -- for labels that are not artist owned, right?
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It is a common practice, although it'
2 not uniform.

Q. Okay.

Now, by paying 100 percent of the

5 royalties to the record company insteadof the

6 record company getting just 50 percent, a record

7 company can recoup against its advancesfaster than

8 it otherwise would?

9 A. I'm sorry, I didn't hear you.

10 Q. Sure.

In a -- an agreementwhere 100 percent

12 of the royalties are paid to the record company, as

13 opposedto it getting 50 percent and the artist
14 getting 50 percent, the record company can recoup

15 against its advancesfaster than it otherwise

16 would, correct?

17 Yes and no. It dependson the -- on

18 what the -- what's happeningwith respectto the

19 transactionafter it gets out of SoundExchange.

20 But in principle, that could happen.

21 Q. Okay. And, in fact, there are times

22 when record companiespay advancesand they
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1 actually never get enough royalties to recoup those

2 advancesin full, right?

345

That does happen, yes. It has

4 happened.

Q ~ So in a situation where the record

6 company is getting 100 percent of the royalties, as

7 opposedto 50 percent under the statutory scheme,

8 its chancesof fully recouping its advancesare

9 improved, right?
10 That's exactly right.

Q. Now, there may be some record labels
12 that actually don't have a contractualobligation
13 to share royalties with their artists, correct?

14 That's true. There's -- there'
15 that's why I was demurring about your

16 characterization,is that -- whereaswhat you said

17 was common, it's not universal, and some -- some

18 records are just made by studio musiciansbeing

19 paid as work for hire, and the label just owns the

20 sound recording.

21 Q. So in that situation, the work-for-hire

22 situation, the record company is just paying a flat
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1 fee to the performers for work for hire, right?
346

That's correct, yes

Q. In that situation, the record company

4 does not owe any royalties to the artist, correct?
That's correct. And that -- in that

6 and -- in that case, the record company will just
7 keep whatever it receives, and that createsthe

8 that createsthe incentive for record companiesto

9 producemore recordings that are basedon work for

10 hire, becauseit can just pay people a wage and

11 produce records and get all the return from it.
12 And it increasesthe number of sound recordings.

13 In that situation that we'e just
14 discussed,it's obviously to the advantageof the

15 record company, wouldn't you agree, to get

16 100 percentof the royalties rather than 50?

17 A. Well, to -- that specific example is to

18 the advantageof record companies,artists and

19 consumers,becauseit producesmore sound

20 recordingsand then pull more employment for

21 art&.sts.

Q ~ Well, let's talk about the record
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1 company. It is to the record company'sadvantage,

2 where it doesn't owe a royalty to the -- to the

3 artist, to get 100 percent of the royalty rather
4 than 50 percent from SoundExchange,right?

347

Yes. And that -- the fact that that'
6 more attractivemeans they produce more recordings

Q. But for a record company that doesn'

8 owe a royalty to its artists becauseit's got

9 it's doing works for hire, for example, a 7 percent

10 rate from SiriusXM is really equivalent to a

11 14 percentstatutory rate for that -- for that
12 label, right?
13 That would be the case, that's right.
14 That's an incentive for them to sign this, exactly.
15 Q. And it is true, is it not, that during

16 the negotiations,MRI used as a selling point the

17 fact that SiriusXM would pay 100 percent of the

18 royalties to the record labels who signed?

Well, it was a characteristicthat they

20 advertised. Whether it's a selling point, you'e
21 again asking me to reach a conclusion that I don'

22 know. But certainly it is the case that that was
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1 well known, and part of the process-- that was
348

2 part of the negotiation, yes.

That was a feature of thesedirect
4 licenses that -- that you know MRI emphasizedto

5 these record labels, correct?

Well, to anybody. I mean, the majors

7 could have signed the same deal, and they have

8 works for hire as well.

So this incentive is operating for

10 everybody. It doesn'tdistinguish those who sign

11 the license from those who don'.
12 Q. It is true, is it not, that some of the

13 labels who signed these direct deals might have

14 been motivated in whole or in part by the fact that
15 SiriusXM agreed to pay them advances?

16 A. Of course. That's -- that's -- that is
17 a mechanismfor creating an incentive on the part
18 of Sirius and XM to come through with the promise

19 about plays. If you take an advance, there'san

20 implicit number of plays that would recoup that
21 advance, and then SiriusXM basically gets to play

22 you for free until it gets -- until it pays off the
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1 advance.

Q. And there is an advantageto the record

3 label in getting an advance, becausethere'sa time

4 value to money, right?
And that's true for every single label,

6 not just those who signed.

Okay. And so the ability to get an

8 advancemight also be a reasonwhy record labels
9 sign these direct deals, right?

10 It could be, yes. And I think -- and I

11 think it -- I think the explanation for it is less
12 the time value of money explanationand more the

13 guaranteeabout play time. I think that was

14 that -- that really is an important factor in why a

15 record label would want to sign one of these.

16 Q. But you would agree that there is a

17 time value of money benefit to getting an advance,

18 right?
19 Yes, but in the current environment,

20 it's not very high.

21 Q. Now, it's your opinion, is it not,

22 Dr. Noll, that the labels who agreed to sign direct
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1 licensesare representativeof the much larger
2 group of labels who did not sign direct licenses?

350

You -- you peteredoff at the end, I'm

4 sorry.

Q ~ I m sorry.

JUDGE ROBERTS: Mr. Handzo, why don'

7 you pull your microphone in a little bit closer?

8 BY MR. HANDZO:

9 Q. It is your opinion, is it not, that the

10 record labels who agreed to sign direct licenses
11 are representativeof the larger group of record

12 labels who did not sign direct licenses?

13 A. Yeah. I put it a somewhatdifferent
14 way, that collectively, they representa -- a

15 library of sound recordings that is representative
16 of the libraries of sound recordings of -- of other

17 independentsand the major distribution companies.

18 Q. Okay. And as I understandit, it'
19 fairly central to your opinions in this case that
20 the labels that signed are -- are represented

21 representative,at least as a collectivity, of all
22 of the record labels, correct?
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Well, you'e putting it dichotomously,
351

2 and obviously, it's not going to be a perfect
3 match, but the -- but the -- but it's sort of a

4 more or less thing.

But what I have concluded is that
6 they -- the eyes of collectivity representthe

7 distribution across the genres and the -- and the

8 categoriesbetweenhits, other current releases
9 and -- and catalog that record companies in general

10 offer.
So you get. this kind of mix. They'l

12 be specific recordings that fall into this category

13 that if you'e running a particular channel in a

14 particular genre, you really have to have accessto

15 that song. Most of the other stuff is
16 substitutablewith other things for -- for

17 everybody.

18 And -- so they sort of look like that.
19 They -- they have things that are highly

20 attractive, things that are nice to have but are

21 not completely essential,and then things that can

22 be easily substitutedfor others.
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Q ~ Let me -- let me state it in the
352

2 negative.

You would agree, would you not, if the

4 record labels that signed are not representativeof

5 the larger use -- larger universeof record labels,
6 this wouldn't be a very good benchmark, right?

Okay, you'l have to explain to me

8 preciselywhat you mean by "not representative."
9 Q. You have looked at representativeness

10 in two ways, if I understandit. The first way is
11 to look at whether these labels that signed as a

12 group have all of the different kind of genres that
13 you would expect to see for the music industry as a

14 whole; is that right?
15

17

Q ~

That's part of it, yes.

Okay.

Part of it is genre; part of it is time

18 distribution; and part of it is does it have

19 hits
20 Q ~ And part
21 and leading artists, sort of iconic

22 artists.
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Part of what you looked at is sort of
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2 the quality of the sound recordings that the indies

3 who signed owned, correct?

A. Well, to some degree, that fits into

5 this, becausewhen we talk about hits and iconic

6 artists, that's the reference-- quality, normally

7 in the industry, isn't what quality would mean in

8 terms of a critic for The New York Times. The

9 quality usually refers to popular, as opposedto

10 satisfying the tastesof a critic.
So if quality means popular and things

12 that people want to hear on the radio, then I'm

13 looking at quality.
Q. All right. So let me go back to, I

15 think, where I startedon this line of questioning.

You would -- one of the things that you

17 looked at to determinewhether the indies that
18 signed were representativeof the industry as a

19 whole was the quality of the sound recordings they

20 owned, right?
21 A. Defined as the way I defined it.
22 Okay. And if the indies are not
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1 representative,you would agree that those direct
2 licensesdo not representa very good benchmark,

3 correct?

354

Well, the -- the degree to which

5 they'e a good benchmarkdependson how close they

6 come to a distribution of sound recordings that you

7 could rely upon for all of the various uses you

8 have for sound recordingson a radio station, and

9 the further it goes away from that, t:he less
10 representativeit would be, so -- and the less good

11 these licenseswould be. Xt's a continuous

12 phenomenon,not a

13 Q. What I hear you saying is it's not a

14 either/or; there'sa continuum?

A. Right.

Q. But the less representativethey are,
17 the less good a benchmarkthis would be, right?
18 Yes.

19 Q- Okay. And, again, one of the ways

20 you'e looking at representativenessis the

21 so-calledquality of the sound recordings, right?
22 Quality as measuredby popularity, yes.

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

Q. Now, before -- I'm going to come back
355

2 to that, but before I go there, you would agree

3 that a number of the indies that signed these

direct licensesare very, very small, correct?

Oh, that's right. A lot of them are

6 single purpose. There may be single artists or may

7 be single genre, they only have a handful of

8 product, so they'e -- you know, they'e very, very

9 tiny.
10 They may be important in a particular
11 genre, but they -- you know, like a label that
12 specializesin music from the Ukraine is going to

13 have an extremely low market share, but if
14 you'e -- if you have a two-hour

15

16

JUDGE WISNIEWSKI: Careful, Dr. Noll.

THE WITNESS: I guess I walked into
17 this one. If it's unbelievablygreat music from

18 the Ukraine is the subject of a two-hour program,

19 that label may be very important to you, but it'
20 not important in the grand scheme of things in

21 terms of total sales and popularity.
22
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1 BY MR. HANDZO:

356

Q. Right.

In terms of the total salesand

4 popularity, some of the indies that signed these

5 direct licenseshave something like less than, you

6 know, a tenth of one percentof market share,

7 right?
Much less than that. A hundredthof

9 1 percent in some cases,yes.

10 Q. You would agree with me that the

11 economic incentives of tiny fringe firms are very

12 different than the incentives operating on the

13 dominant firms in the recording industry, right?
14 A. I'm not sure that I agree with that.
15 They all have the same incentive to sell as much as

16 possibleand make as much money as possible. But,

17 you know, they -- the -- these guys are

18 specialized,so in that sensethey'edifferent,
19 and they have an incentive to try to appeal to that
20 very specializedaudience,whereasa large -- a

21 large indie, you know, the indies that have between

22 1/10th and 1 percent of the market have -- would
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1 have the same incentivesas a major. It's the

2 little specializedguys that just orient themselves

3 to a specific target market.

357

And if that's what you mean by having

5 different incentives, that's right, but they -- the

6 financial incentive is still the same. They'e
7 trying to make as much money as they can, given

8 their focus.

Q. Right. Dr. Moll, let me ask you to

10 turn to Page 89 of SoundExchangeTrial Exhibit 1,

11 your deposition.

A. Page 89, did you say?

Q. Page 89, yes, sir.
And do you see there at the top of the

15 page, near the top of the page where you say, But

16 this is an industry -- this is a firm -- this is an

17 industry with a very small number of dominant firms

18 and a very large number of tiny fringe firms, and

19 the incentives operatingupon the fringe firms are

20 very different than the incentivesoperatingupon

21 the dominant firms.

22 Do you see that?
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That's why I answeredthe question in
358

2 the complex way I did. There's the financial part
3 and there's the target part, and the target part is
4 how they differ.

Q. The statementyou made in your

6 deposition that I just read is correct, in your

7 opinion, is it not?

Yeah. I mean, if you'e talking about

9 these little niche firms, they have a different
10 focus of their businessstrategy than the large

11 indies or the majors.

12 Q. You would agree that labels that have

13 this very small market share are getting very few

14 sound recording transmissionson SiriusXM, right?
15 Historically, yes, though they also

16 have the most to gain.

17 Q. And that anticipatesmy next question.

18 If you'e not -- if you'e a label that
19 is not played much, the strongestpart of your

20 incentive is to get played more, right?
21 Well, I think everybody, that's a

22 strong part of their incentive. I mean, the -- the
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1 desire to get played more is true for everybody.

2 But the -- the little guy isn't getting much money

3 from the current system, regardlessof what the

4 royalty rate is.

359

So they would be, you know, very much

6 interestedin getting more plays.

An indie that is getting played very

8 little, its strongestincentive in these

9 negotiationsis to get played more, correct?
10 The incentive to get played more is
11 identical for everybody. So I don't think -- I

12 think I agree with what you'e trying to get at,
13 but the way you'e wording it isn't correct.
14 Everybody gets a certain -- you know,

15 they get the -- the overall royalty rate multiplied
16 by their share of plays, and an increaseof one

17 play has the same financial implication for every

18 single firm, regardlessof how big they are. That

19 isn't really what you mean.

20 What I think you'e after isn't that.
21 I think it's -- I think it's the fact that somebody

22 who isn't getting played at all now, or is rarely
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1 played, if SXM comes in and says we will do a

2 program once a week that featuresyour recordings,

3 that would be going from zero to something, a big

4 discretechange in what they were getting, and I

5 agree with that, that -- that would be a

6 something that would be of interest -- of interest
7 to them.

360

Q ~ Right.

You would agree, wouldn't you, that for

10 an indie who is not getting played much now, the

11 actual royalty rate is the least part of their
12 incentive in the negotiation, and getting played

13 more is the greatestpart?
14 I just said that. I said that no

15 matter what the royalty rate is, it doesn'tmatter

16 to you if you'e not getting played.

17 Q. So let's take an example. Do you

18 recall that 12K Records is a licensee

19 Yes.

20

21

Q ~ signed a direct license?

And do you recall that they have

22 something like 39 transmissionson SiriusXM in the
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1 fourth quarter of 2011?
361

Of course not. I don't remember that.
Let me represent

Guilty as charged.

let me representto you that they

6 had 39 transmissions

I think it was 41, but that's okay.

(Laughter.)

9 BY MR. HANDZO:

10 I'l go with you on that.
Let me also representto you that they

12 paid a royalty -- or they were paid a royalty of

13 about 92 64, okay?

Okay.

15 Now, with only 39 or 41 transmissions

16 in -- in a quarter, 12K Recordsmight realistically
17 hope to double or triple or increasetenfold the

18 number of transmissions,right?
It might -- I don't know what the

20 expectationswere, but, yes, they could get more,

21 yes.

22 Q. Okay. And given they'e starting from
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1 a very low base, it wouldn't be that hard to get a

2 lot more in percentageterms, right?
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It depends. I mean, it really depends

4 on how they match with the -- with the programming

5 on SiriusXM that -- and I don't rememberenough

6 about 12K to be able to answer that question, but

7 for a label that believes its library is suited to

8 one of the channelson SiriusXM, they might hope to

9 get a lot more plays on that channel.

10 But if they'eproducing -- if -- you

11 know, if -- if insteadof Ukraine, it's Belarus,

12 which has really terrible music, and there is no

13 JUDGE WISNIEWSKI: Have I told you

14 about my other relatives?
15 THE WITNESS: -- if there'sno channel

16 for their specialty, given they'e really tiny,
17 they probably have a specialty, and if there'sno

18 channelson that specialty, then they have less of

19 an incentive than a major to try to get diversion

20 of plays to their side.

21 BY MR. HANDZO:

22 But all else equal, if you'e a very
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1 small record company with a very low number of

2 plays, becausethere are so few plays to begin

3 with, you have a more realistic prospectof

4 doubling, tripling, quadrupling, increasingby

5 tenfold the number of plays.
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You might. That -- that might be an

7 incentive operating on a little tiny label, yes.

Q. And, conversely, if you'e a record

9 company that's only getting $ 250 in royalties in a

10 quarter from SiriusXM, you'e not really gambling

11 much by acceptinga slightly lower rate, are you?

12 A. I'm sorry, I didn't follow that
13 question.

Q. Sure.

15 If the only royalties you were getting
16 to begin with from SiriusXM were about $ 250 a

17 quarter, you'e not really taking much of a risk
18 agreeing to a slightly lower rate, are you?

19 Well, you -- you -- yes, you could go

20 from 250 to zero, and that's not much of a risk.
21 And the issue is, is -- what is the prospect for

22 that 250 being substantiallylarger? And it could
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1 be small, it could be large; it dependson the
364

2 circumstances

3 Q. But you would agree, would you not, if
4 you'e only getting $ 250 a quarter, you'e not

5 likely to probably lose a lot of sleep over what

6 the rate is?
We'e back to the point. If you'e not

8 getting paid very much, it doesn'tmatter what the

9 rate is, that's right. The people that really care

10 about the rate are the ones who are played a lot,
11 and that's mainly the majors. They'e the ones who

12 care most about the rate.
13 Now, let's leave aside the issue of

14 size and come back to what we were talking about

15 before, which was what I think is your conclusion,

16 that the labels who signed these direct licenses
17 are representativeof the quality of the larger
18 recording industry.

19

20

Am I characterizingthat correctly?

Well, again, with my definition of

21 quality, since I don't know what yours is
22 Q. Let me ask it this way: You would
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1 agree, wouldn't you, that the demandby Sirius for

2 sound recordings is a derived demand?

365

Yes.

Q. So it's derived from the consumers'

demand for the sound recordings, right?
Well, it's -- it's -- it's a -- it'

7 derived in a -- in a special way, yes. It's not

8 just the consumers'emandfor a particular type of

9 music, but it's the demand, given the stakesof

10 competition, all right, becausethe incremental

11 value of SiriusXM to somebodywho listens to the

12 same kind of music that is common on over-the-air
13 radio, for example, that there'sa narrow range of

14 reasonsfor them to subscribeto SiriusXM. There'

15 the ubiquity reason, and there's the

16 commercial-freereason.

17 But for people whose main interest is
18 genres that are not played on over-the-air radio,
19 then SiriusXM has an incremental -- an additional
20 advantage,which is it's the only, you know -- it
21 gives you accessto somethingyou otherwise would

22 not have accessto unless you subscribeto some
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1 service

Q. You would agree that there are some

3 sound recordings that are just so current and

4 popular that SoundExchangereally -- I'm sorry

5 SiriusXM really needs to have them, right?
Well, yes and no. I mean, that does

7 address-- yes, it's true that they would want to

8 have certain important hit sound recordings for all
9 labels, whether majors or indies. Those recordings

10 constitutea relatively small fraction of their
11 plays.
12 And so you can -- for example, if
13 supposeall the record companieswere charging rate
14 X except Universal, and Universal decided to charge

15 2X, SiriusXN wouldn't drop them entirely. They

16 would still play the most particular records

17 available on Universal, but they would dramatically

18 cut back on all the other stuff.
19 And you can -- and so it may well be

20 that for Universal, the 2X rate, when everybody

21 else is at X, generatesless revenue for them, even

22 though they do have sort of iconic recordings that
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1 neither SiriusXM nor Pandoranor a radio station
367

2 could ever ignore.

Q ~ Well, I hate to use the word "iconic"

4 in this context, but let's take Lady Gaga.

A. Okay. You take her.

CHIEF JUDGE BARNETT: Please.

7 BY MR. HANDZO:

Q ~ SiriusXM can't substituteaway from

9 Lady Gaga, right?
10 A. Well, they can play her less
11 frequently, yes, but will they play her? Of

12 course.

13 Q ~ So when you assessquality in the

14 context of your testimony here, you'e looking at
15 the successof sound recordings in the market to

16 see whether they'epopular, right?
17 Yes, that's part of it, what -- what

18 are the hit records in their genre, yes.

19 Q. And you attemptedto make that -- that
20 assessmentwith respectto the indies who had

21 signed deals at the time of your written testimony,

22 correct?
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Yes, I did that. I'm not the -- I
368

2 checked it -- actually, the reality is, that wasn'

3 really my assignment,but I did it anyway becauseI

4 wanted to convince myself. But there also is
5 testimony by others on this same issue.

But I did -- as you know from my -- all
7 the various versions of my reports, I have done

8 reviews of the libraries of the indies that did

9 sign with SiriusXM.

10 Q ~ And your discussionof the -- your

11 assessmentof the quality of the sound recordings

12 owned by the indies who signed direct licenses
13 appearsat. Pages 42 through 45 of your revised

14 written direct testimony; is that right?
15 A. I assumeso.

16 Q. Why don't you take a moment and take a

17 look, and I will take a moment to get your

18 testimony.

19

20

(Whereupon, the witness reviews the

document.)

21 BY MR. HANDZO:

Q ~ Okay. You'e had a chance to

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

That's -- the answer is yes, those are
369

2 the right pages.

3 Q. Okay. So just so the record is clear,
4 starting on Page 42 of your testimony, you have a

5 heading that says Types and Quality of Recordings.

Do you see that?

Q ~ And that section ends on Page 45?

Yes.

10 Okay. So that section of your

11 testimony contains your assessmentof the quality
12 of -- of the direct licensesthat existedat the

13 time you wrote your testimony, right?
14 A. Well, not -- that's not the accurate

15 the first sentencerefers to Mr. Gertz and

16 Mr. Blatter, and this is my own verification of

17 what their opinions are, and I wanted to convince

18 myself that I could endorsetheir opinions.

19 Q. So to the extent that you performed

20 your own analysis of the quality, this is where we

21 find it, right?

22 A. As of November, yes.
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Q. Right.

Okay. And you reachedyour conclusions

370

3 for that written report about the quality of the

4 sound recordingsessentiallyjust by looking at a

5 list of the recordingsand deciding whether, in

6 your own mind, they were hits or popular, correct?

No. I actually matched the recordings

8 to actual Billboard Top 100 and Top 200. I

9 actually -- there'smore work there than implied by

10 that.
But the basic story is, yes, look

12 across the independentlabels, see how -- how they

13 compare in terms of the -- the types of music, the

14 age of music, and the popularity of music that they

15 have.

And I was also interestedin where they

17 fit into the SiriusXM channels, too, becausethe

18 distribution of channelson SiriusXM is not

19 strictly proportional to popularity for the reason

20 I gave, that -- that they have an important

21 competitive niche to provide music that
22 over-the-airbroadcastersdon't provide
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Okay. But with respectto your
371

2 assessmentof the quality of sound recordings in

3 your written testimony, and this appearsto be

4 around Pages 43 to 45, you don't offer any

5 quantitativeanalysis?

6 A. No, there isn't any that really
7 becausethe -- the -- the -- the -- there isn'
8 really any you could do, I might add, that the

9 the issue here is whether, as -- as is obvious from

10 the way it's explained, it's whether the -- the mix

11 of independentlabels they have fit. into their
12 channelmix.

13 Again, back to your questionabout

14 derived demand, the demand of SiriusXN for music is
15 basedupon the demand of its customers,not the

16 demand of the population in general for music.

17 And its customersare skewed in -- in

18 the types of music that isn't played on

19 over-the-airradio. And so that -- you have to

20 you have to match the popularity within a genre

21 with the -- with whether that genre is actually
22 being played on SiriusXM.
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So you could be the most popular thing
372

2 in the world and it wouldn't be attractive to

3 SiriusXM, becausethey don't have a channel like
4 that, they don't have any customerswho want it.

So it's a little bit more complex than

6 simply what do I think the hit records are. It'
7 more than that.

Like, for example, do they have a

9 musical theaterchannel? Yes, they do. Well, then

10 musical theater is important.

Do they have classicalmusic channels?

12 Yes. Well, then labels that specializein

13 classicalmusic are important.

That's the way I approachedit.
Okay. But leaving aside sort of

16 looking at the recordings that these indies had and

17 seeingwhether they fit into the channelsthat
18 SiriusXM offers, in terms of assessingthe

19 popularity to consumers,you were basically just
20 looking at these things and deciding whether you

21 thought they were popular, right?
22 Well, whether they appearedon their
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1 genre popularity list, yes.
373

Q. Okay. And you give us, in your

3 testimony on Pages 44 and 45, some examples of the

4 indie sound recordings that you viewed as -- as

5 popular; is that right?
Well, again, it's not my view is

7 popular. It wasn't just me, all right'? I actually
8 consultedother things.

But, yes, these are some illustrations
10 of the kinds of music that are available on the

11 indies that. would be attractive to SiriusXM because

12 they specialize in that kind of music. They have

13 channels that specialize in that kind of music.

Q. All right. And when you say you looked

15 at other things, I -- as I understandit, what

16 you'e talking about is you relied on the testimony

17 of other SiriusXM witnessesin this case, correct?

Well, as I said before, I also have

19 this problem that I actually look at Billboard Top,

20 you know, ratings by types of music and things like
21 that, yes

22 Q. Okay.
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I do that just for consumption
374

2 value.

Okay. You'e saying you do that
4 generally?

I do that generally, and I'm aware of

6 these things, and I -- I consulted those things

7 here. I also consultedEmmy lists and things like
8 that, GRAMMY lists.

Q. You didn't make any effort to go

10 through the sound recordings owned by the indies
11 that signed direct licensesand do an analysis that
12 said, here'show they all appearedon Billboard

13 charts at this particular time?

15 Q.

No, I didn't attempt to do that, no.

So with respectto the examples that
16 you cite, you mentioned former hit singles owned by

17 CleopatraRecords.

18

19

Do you see that?
Um-hum. I do.

20 And you mention Flashdance,

21 Total Eclipse of the Heart and Gangsta'sParadise?

22 Yes.
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1 Q. And are you aware that what Cleopatra

2 Records owns are not the originals of those

375

3 recordings, they'e rerecords?

Actually, there are several of the

5 labels that do that. That's one of the big

6 businessesnow is to do rerecordingsof old records

7 and compete directly with the majors who were the

8 original releasersof those records.

Q. Okay. But to be clear, the Cleopatra

10 ones are rerecords,not the originals, right?

Oh, yes. And there'sseveral others

12 that are -- K-tel is in that category. There'

13 several -- that's a fairly big business.

14 Public Broadcastingraisesmoney doing that with

15 T.J. Lubinsky specials. Those are basically
16 producing rerecordingsof old records.

17 Q ~ And are you aware that during the

18 fourth quarter of 2011, after Cleopatrasigned its
19 direct license, none of the Cleopatra rerecords

20 were played even once by SiriusXM?

21 I don't know whether in -- in

22 subsequent-- in 2012, I haven't looked to see what
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1 records were played on Cleopatra. I have -- I'e
2 only asked -- I'e only looked at the generic

3 information about what was -- what were the plays

4 in the first quarter of 2012 of the licenses in

5 general, as opposedto each one specifically.
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Q. Now, on the next page, you discuss

7 Eardrum Records, which owns the George Carlin

8 comedy albums?

10

Oh, yes.

Eardrum was a label that wa,s purchased

11 by George Carlin, and he owned it until he died,

12 and it was -- once he bought it, it was basically a

13 single artist label.
Q. And sort of midway down the first full

15 paragraphon that Page 45, you say that Carlin

16 accounts for four of the top 25 comedy records of

17 all time as ranked by amazon.corn?

18 Yes, on -- on the Amazon Web site
19 There's a reproductionof, I think it's called
20 Listmania, which is a -- a Delphi way to produce

21 top lists, and Amazon reproducedthat list, posted

22 it on its Web site.
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Q. Dr. Noll, I'm going to show you what
377

2 we'l mark as SoundExchangeTrial Exhibit Number 2.

CHIEF JUDGE BARNETT: Is this a good

4 time for us to take a break?

MR. HANDZO: Yes, this is fine.
CHIEF JUDGE BARNETT: We will take a

7 morning recessfor a few minutes

10

(Whereupon, a brief recesswas taken

from 10:50 a.m. to 10:58 a.m.)

CHIEF JUDGE BARNETT: Good morning

11 again.

12 Pleasebe seated.

13 Mr. Handzo, you had some -- another

14 exhibit you wanted to introduce.

15 MR. HANDZO: I did have another

16 exhibit. And here it is.
17

18

20

(SoundExchangeTrial Exhibit Number 2

was marked for identification
purposes.)

CHIEF JUDGE BARNETT: As if by magic.

21 BY MR. HANDZO:

22 Q ~ Dr. Nail, I'e showed you what we'e
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1 marked as SoundExchangeTrial Exhibit 2. And you

2 had referred just before we broke to an Amazon

3 Web site that was apparentlythe source of your

4 written testimony about the popularity of

5 George Carlin albums.
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Q ~

This is the Web site, is it not?

This is the Web page, yeah.

Okay.

This is -- this is the version -- the

10 list that appearedon the Amazon site, yes.

12

Q. Okay.

And if we look at this, this list is
13 not actually a list by Amazon, correct?

It's a list postedby Amazon. It was

15 createdby this Delphi processthat I described.

16 It's a Web site that -- where the guy who runs it
17 says, let's do a list about X, and then people

18 interact for a while and try to settle on what the

19 list is, and then the list is published.

20 Q ~ Okay. This list, in fact, was created

21 by a guy by the name of J. Christal?
22 A. Christal is the one who runs this
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1 this Delphi Web site, yes.

2 Q. And so he listed his qualifications as

3 being a comedy, music and movie fan?

379

Oh, yes.

This is a fan-based-- this is a

6 fan-generatedlist. This is a consumer-generated

7 list. It's on this -- on this interactive
8 Web site, yes.

Q. So when you say in your written
10 testimony that Carlin accountsfor four of the top

11 25 comedy albums of all time as ranked by Amazon,

12 in fact, this isn't a ranking by Amazon?

13 As publishedby Amazon. They didn't do

14 the ranking. A bunch of fans did the ranking, yes.

15 Q ~ And this doesn't reflect any

16 quantitativeanalysisby Amazon or anybody else?

17 No. This is supposedto be what fans

18 of comedy records regard as the best comedy

19 records. So it doesn'thave -- it -- it doesn'

20 reflect Amazon sales, if that's what you'e after,
21 no. It reflects generic popularity.

It's genericpopularity, actually,
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1 that's important from the point of view of
380

2 programming a radio station.
Generic popularity as reportedby

4 J. Christal, Teaneck, New Jersey, right?

Well, no. As I said, there'
6 there'shundredsof people who participate in this
7 process; it's not just him. He's the one that runs

8 the site.
Q. Now, sticking with the subject of

10 quality for a moment, earlier
JUDGE WISNIEWSKI: Are you moving from

12 this exhibit, Mr. Handzo?

13 MR. HANDZO: Yes.

JUDGE WISNIEWSKI: I have one quick

15 question for you.

16 Do I understandthat, according to

17 what's on the right-hand side of this, that this
18 was last updatedon January23 of 2002, about

19 10 years ago?

20 THE WITNESS: The one that they printed
21 out. I don't know if there'sother -- I can'

22 testify that this is the version that I looked at.
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1 I can only testify that I looked at something that
2 looked like this. I obviously didn't accessit in

3 2002. I do not know when -- whether it's -- you

4 know, what version of it I saw.

381

JUDGE WISNIEWSKI: Okay. Thank you.

6 BY MR. HANDZO:

Q ~ Actually, just further to that point,
8 if you look at the bottom of that page, do you see

9 the -- the URL there, there'sa date?

10 Yes.

Q ~ Which is November 2011?

12 Yes.

13 Q. And this was actually producedwith a

14 SiriusXM Bates number, correct?

15 Yes, although that's not what I

16 I'e -- I'e never seen the SiriusXM production.

17 Q. Okay. Sticking with the subject of

18 popularity just a little while longer, if you go

19 back to Page 39 of your written testimony, carrying

20 over to Page 40, you see that you talk there about

21 the top albums for 2010 as ranked by Billboard?

22 Yes.
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Q. And you say that of those top 200
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2 albums, it looks like 170 were producedby the

3 majors?

The numbers say what the numbers say,

5 yeah. I

(Whereupon, the witness reviews the

document.)

THE WITNESS: Yeah.

170 albums were producedby the majors,

10 plus, in addition to that, 11 of the labels
11 producing 25 of the top 200 were distributedby the

12 maj ox's .

13 BY MR. HANDZO:

Q. Okay. And of the five remaining

15 Billboard Top 200 albums in 2010, none of them were

16 producedand distributedby any of the indies that
17 signed direct licenses, correct?

18 As of November, no.

20

All right. Let me change the subject.

I wanted to talk about the analysis you

21 did of the Last.fm agreement.

22 And to begin, am I correct that the
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1 analysis that you did using, sort of, the

2 webcastingmarket is all basedon the agreements

3 betweenLast.fm and the major record companies,

4 right?

383

Yes, becauseit's -- of all the least
6 customizedservices, it's the only one for which

7 there were agreements

Q. And Last.fm is the only webcasterthat
9 you know of that ever received the benefit of the

10 rates that are reflected in your written testimony,

11 correct?

12 Well, obviously, the agreementsthat
13 are in testimony are only with respectto Last,

14 but -- other sites had agreementsfor similar
15 rates, but I -- they weren't -- like, they weren'

16 as simplified as Last.fm.

17 So I don't -- I'm not sure what you'e
18 after.
19 There's a -- there'sa continuum of

20 rates and, in general, the more customizedthe

21 the service is, the higher the percentage

22 royalty
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Q ~ Okay.

and Last.fm, among those that have

384

3 the least amount of customization, it's the one

4 the only one for which there are licenses.

Q ~ Okay. Let me maybe put. it anotherway.

Your analysisuses rates which, so far
7 as you know, only Last.fm ever got, right?

I can't -- I can't testify to that,
9 whether anybody else in the 2,000 licenses I saw

10 had a rate within the range of the rates that
11 Last.fm got, becausethat's not the -- I didn'

12 pick on the basis of what the rates were; I picked

13 on the basis of what the service was.

14 So I don't know from memory what the

15 other 2,000 licenseshave in them as rates.
My -- my memory seems to be that there

17 were other rates in the -- in the 25 to 30 range,

18 but I -- I'm not sure, becausethat -- I -- I

19 didn't attempt to memorize that becauseI excluded

20 them for some other reason.

21 Q. Okay. Let's put it this way: As you

22 sit here today, you can't recall any other
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1 webcasterswho got the benefit of the rates you'e
2 using in this analysis?

385

I can't from memory, no, but the

4 licensesspeak for themselvesas to what -- the

5 range. We can easily produce a table of what the

6 rates were in all 2009 licenses.
7 Q. Now, the rate that lots of current

8 webcastersactually pay is the statutory rate set
9 by this Court in Web III, right'?

10 Yeah, the -- that is available; the

11 statutory rate is available, yes.

12 Q. Okay. So if we wanted to use the

13 webcastingmarket as a benchmark, and if we were

14 going to use this Court's rates, we'd have to know

15 the number of plays of sound recordingson

16 SiriusXM, right?
17 A. If you were going to use the per-play
18 rate, yes, you could use the percentagerate.
19 That's why I did the calculations, to see how the

20 per-play rates stack up relative to the percentage

21 rates. I wanted to be sure that there wasn't a big

22 disparity between the per-play rates and the
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1 percentagerates.
386

Q ~ But in terms of this Court's Web III
3 rates, there is no percentageof revenue rate,
4 there's just a per-play?

Yes.

And so -- there again, my understanding

7 is that I can't use the webcasting-- I did that
8 calculation, but I was told I couldn't use it
9 becauseit -- that those rates were not -- couldn'

10 be used as precedentin this case, so

Q ~ So let me make sure I understand.

12 You were being told that you could

13 not use the Web III rates publishedby this
14 Court?

15 A. I know about them, and I can do the

16 calculations,but they wouldn't be regardedas a

17 valid benchmark for these rates here becausethey

18 were determinedby a regulatoryprocess. They

19 didn't meet the willing buyer/willing seller test.
20 Q. Okay. And, in your opinion, is it
21 correct that you should not use a regular -- a rate
22 set by a regulatoryprocessto set a different
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1 regulatory rate?

2 A. I don't make the rules. Of course.

387

3 That's why I did the calculation. I wanted to see

4 what the competitive relationshipwas between the

5 statutory -- the people under the statutory rate
6 and the people under the negotiatedrates. And I

7 investigatedit, and I found it was basically the

8 same.

Q. Okay. Just to be clear, you didn't use

10 the statutory rate set by this Court for webcasting

11 becauseyou were under the impressionthat, as a

12 legal matter, you could not?

13 A. No, it's not as a legal matter, it'
14 how the processworks. It's that if you'e doing a

15 willing buyer/willing seller test, you'e looking

16 at market rates, and a regulatedrate is not a

17 market rate. So you'e looking at what'

18 negotiatedbetween two parties in a market.

19 And so then the question is -- so

20 eventuallyWebcasterIII set some rates, and some

21 people offer that and some people negotiateother

22 rates, and it dependson the nature of the service
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1 they have. But -- but the regulatedrate is not a

2 market-determinedrate, so using it as a

3 market-determinedbenchmarkwould be inappropriate.

388

But I did -- nonetheless,I was

5 interestedin the questionof the competitiveness,

6 you know, is there a huge competitive disadvantage

7 imposed on somebodybecauseof the presenceof

8 these rates? So I did examine that question.

JUDGE WISNIEWSKI: If I could just
10 interrupt for one quick question.

Dr. Nail, when you talk about a

12 regulatedrate, are you also encompassinga

13 legislative rate in that answer?

14 THE WITNESS: Yes, I'm aware of those.

15 I didn't do anything with respect to those.

16 JUDGE WISNIEWSKI: For the same reason?

17 THE WITNESS: No, no. It seems to me

18 that what comes out of this Panel is more probative

19 of the results of real processthat confronts

20 evidence than what comes out of Congress, okay?

21 I think it just had more interest is
22 all.
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JUDGE WISNIEWSKI: You would say that
389

2 the legislative processeven less reflects the

3 willing buyer/willing seller?
THE WITNESS: Exactly.

JUDGE WISNIEWSKI: Thank you.

MR. HANDZO: I'm pausing for a moment

7 becauseI think there'san issue I want to raise
8 with the Court before I ask this questionof

9 Dr. Noll.

10 Yesterday, in Dr. Noll's direct
11 testimony, he was asked some questionsby Mr. Rich,

12 and he lamented the fact that he couldn't use

13 certain nonprecedentialdeals, deals that were

14 nonprecedentialunder the WebcasterSettlement

15 Act.

And in my listening to that testimony,

17 my strong takeawaywas that Dr. Noll and counsel

18 were implying to the Court that had they just been

19 able to use that, it surely would have corroborated

20 what he was doing.

21 Now, in fact, the evidence that
22 Dr. Noll cites in his testimony includes evidence
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1 from which one -- where Pandorabasically says,

2 here's the percentageof revenue that we pay, and

3 it's not going to corroboratewhat he's doing.
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So I'd like to ask that question, but I

5 just sort of thought I would flag it for the Court

6 before I blurted out the numbers.

MR. RICH: If I'm understanding-- I'm

8 not sure I completely understand,but if I'm

9 understandingMr. Handzo'sdirectives, that he'

10 like to unilaterally waive that nonprecedential

11 understandingbetweenSoundExchange,his client,
12 and the third party not representedhere in order

13 to impeach testimony that was not offered by our

14 witness, becausehe testified he was unavailable

15 he viewed himself as unavailable to use it.
It seems to me, if I'm understandingit

17 correctly, that it would be highly inappropriate.
18 JUDGE ROBERTS: Where, Mr. Handzo, are

19 you referring to Dr. Moll using that?
20

21

MR. HANDZO: Yesterday

JUDGE ROBERTS: It's not in the written
22 testimony.
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MR. HANDZO: Oh, no. I'm sorry. It'
391

2 not in the written testimony. It was yesterday.

JUDGE ROBERTS: I thought that it was

4 that.
MR. HANDZO: I know. I may have

6 misspoken.

JUDGE ROBERTS: Okay.

MR. HANDZO: Yesterday, Dr. Noll said,
9 I mean, I identified other close substituteslike

10 Pandoraas another one, but I can't use that rate
11 becauseit's a WSA rate.
12 Then Mr. Rich said, So to be clear,
13 barring technical bars, for example, parties saying

14 no party shall use this, it's conceivablethat you

15 would have had multiple additional corroborating

16 benchmarks, in your view.

17 And Dr. Noll said, Oh, yes.

And then later on he said, I should add

19 that, you know, Pandora is the poster child here,

20 but I can't use that rate.
21 So the -- the implication was, gee, if
22 I could just use that rate, wouldn't it be great.
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1 I know these rates are precedential. I stood up

2 and argued that -- nonprecedential,rather. I

3 stood up and argued that at great length.

392

But I think I'm entitled to rebut the

5 implication that Pandora'srate would have

6 corroboratedwhat they were doing. I didn't open

7 that door, Dr. Moll did.

But I don't think he should be allowed

9 to imply that Pandorawould've corroboratedwhen we

10 know it won'. And the evidence is in his own

11 testimony, or at least cited in his own testimony.

12 MR. RICH: Your Honor, a couple of

13 points.

14 You can certainly ask the witness

15 himself what he did imply or mean to imply or not,

16 I think it's a vast overstatement.

17 This was a seriesof questions,as I

18 recall, from me, promptedby Mr. Handzo's opening,

19 suggestingand corroboratedby his

20 cross-examinationnow that the Last.fm is a single
21 unitary agreementand an outlier.
22 Dr. Noll was simply commenting that
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1 there were circumstancesout of his control which
393

2 preventedhim from looking at a larger body which

3 conceivably -- conceivably, that was the adverb

4 might have made a more robust analysis. He wasn'

5 purporting to do the analysis.
If Mr. Handzo is suggestingthat he and

7 his client have the wherewithal to open up those

8 restrictionson those agreements,I suspect

9 Dr. Noll would welcome that and would, in

10 connectionwith his rebuttal report, examine those

11 documentsand return to this Court and identify
12 what he thought was probative about them.

13 Short of that, to hijack it with a

14 counsel-onlyinterpretationof the agreements,

15 really, testimony from Mr. Handzo about them, seems

16 really inappropriate.

17 MR. HANDZO: Well -- and let me just
18 respond to that last part. To be clear, I don'

19 intend to just testify myself. The answer is in

20 the Pandora10-Q, which Dr. Noll cites in his

21 report.
22 CHIEF JUDGE BARNETT: Why don't you ask
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1 the questionyou want the answer to?
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MR. HANDZO: That's fine.
CHIEF JUDGE BARNETT: I think Mr. Rich

4 framed it, what were you implying and, you know,

5 basedon what.

6 BY MR. HANDZO:

7 Q ~ Dr. Noll, let me ask you to turn to
8 Page 66 of your written testimony.

And do you see at Footnote 64, you cite
10 the Pandora10-Q?

That's correct.
12

13

Q. Did you review that 10-Q?

Yes, I did.

And are you aware in that, 10-Q, Pandora

15 stated the percentageof revenuesthat it pays to

16 SoundExchange?

17 Yes.

18 And that's for all of its services,not

19 the one that would be the -- not just the one that
20 would be the benchmark for SiriusXM.

21 Q. Okay. And you'e aware that that
22 percentageis substantiallyhigher than the
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1 percentageyou'e using for your calculations,
2 correct?

3 A. The way to deal with Pandora is you

4 take the per-play rate that Pandoraplays and apply

5 it to an estimateof the number of plays per

6 subscriberper month that SiriusXM has, and you

7 determinewhat the -- remember, how I do my

8 calculation is you produce a dollar number of 0he

9 royalty that would be paid, and then you divide

10 that. by the actual averagerevenueper user, and

11 that's how you get the percentagerate.

395

12 And so I think Pandorais .0014.

13 Multiply that. by 300, you get a number that's how

14 many -- how much per month per user that they would

15 pay in royalties, and -- and it turns out that. it'
16 actually less than the percentagerate, the 20

17 the 25 percentpercentagerate as a fraction of

18 the -- of the value of the music.

So I actually have done that -- as I

20 said to you earlier, I'e done that calculation.
21 I'e taken the per-play rate, multiplied it by an

22 estimateof the plays per user per month and come
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1 up with a dollar royalty, and it falls within the

2 range of the -- of the rates that I state in my

3 report.
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But I didn't say that in my report,
5 becauseI thought that it wasn't legitimate to say

6 it. But now I'e said it, becausethat's what I

7 did.

Q. The reality is that, according to the

9 Pandora10-Q, they pay a very substantiallyhigher

10 percentageof revenue than what you'e using in

11 your report, correct?

12 Yes, they do, becausethey offer
13 multiple services. And the rate they pay for

14 services that are not comparableto SiriusXM is
15 irrelevant. They only derive, I think it',
16 13 percent of their revenuesfrom their
17 subscriptionservice.

18 So the subscriptionservice,
19 advertiser-freesubscriptionservice that Pandora

20 offers is the one that would be the benchmark, the

21 relevant -- the closestbenchmarkto SiriusXM, and

22 that one is subject to a per-play rate and a
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1 percentageof revenue -- of revenue rate
397

So what you'd want to do is unpack all
3 the royalties they pay for everything and just get

4 the number they pay just for the subscriptionmusic

5 service. And that would be the one you would

6 compare to SiriusXM. And you can't get that out of

7 the 10-Q or the 10-K, becauseI tried.
Q. So what I hear you saying is that the

9 Pandora free to consumerad-supportedwebcasting

10 service is not one that you regard as relevant for

11 this analysis?

12 It's not the closestcompetitive

13 substitutefor SiriusXM. The closestcompetitive

14 substitutesfor SiriusXM are noninteractive
15 services that do not have advertising. And

16 that's -- and that's one of the three services that
17 Pandoraoffers, and that's the one I would focus

18 on.

19 Q ~ Well, let me ask you to turn to Page 65

20 of your testimony.

21

22

Okay.

And do you see there where you talk
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1 about Pandora?
398

Yes.

3 Q. And you talk about the -- toward the

4 bottom of the page and the carryover to the next

5 page, the number of Pandoradevices and the percent

6 of listening hours and so on?

Yes.

8 Q. And that's all from all of the Pandora

9 services, that is, both free to the consumerand

10 subscription, correct?

11 A. This is -- yeah, this paragraphis
12 about the fraction of the total radio audience

13 accountedfor by various things, all right? So it
14 includes advertiser-supportedand -- becausethere

15 isn't any data that'smore refined than that. We

16 don't know how to break down -- the Internet
17 services, in general, provide multiple services,
18 and we don't have any way -- there'sno way

19 there'sno data available on how they break down.

20 So the audiencedata that are in the

21 published literature and that are analyzedby Wall

22 Streetpeople and things like that refer to the
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1 overall radio audience. They don't refer to it in

2 the way that would be relevant here, which is the

3 most -- the most relevant here, which is, what is
4 the audiencefor the paid services that look like

399

5 SiriusXM. There's no -- there'sno audiencedata

6 available for that.
Okay. And in terms of your description

8 of the competitive environment for SiriusXM, you

9 were including both the Pandora free to the

10 consumerand Pandorasubscriptionservice, correct"?

Yes, I was, for saying what is the

12 what is the scope of competition in the market.

13 SiriusXM -- if you -- like, Pandorasays its
14 competitors include Terrestrial Radio and SiriusXM.

SiriusXM's 10-Ks say our competitors

16 are Terrestrial Radio and Pandora.

17 They -- they all compete with each

18 other for audience, but they'e qualitatively
19 different, and they -- in the nature of their
20 service, and they pay different royalty rates that
21 are based in part on those qualitative differences.
22 So, yes, they compete with each other.
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1 If we were doing a market analysis, like the kind

2 you do as to whether Sirius and XM should be

3 allowed to merge, you do a different analysis than

4 if what you'e trying to do is find the nearest

5 comparablelicense for product, and that is find

6 the service that looks most like SiriusXM, because

7 we know that the nature of thesemarket contracts

400

8 is a function of the nature of the service.

And, indeed, we see that with the

10 Last.fm and Slacker agreements,where they have

11 different royalty rates for different services.

12 They have four different serviceswith four

13 different rates.
Q. Let me come back to the Last.fm

15 agreement,then. That agreementhad a greater -- a

16 formula under which Last.fm paid a greaterof a

17 per-play rate or a percentageof revenue rate,
18 correct?

19 That's correct. I talked about this
20 yesterday,actually.
21 Q. And you concluded in your testimony

22 that the percentageof revenue rate would have been

(866) 448 — DEPO
www.CapitalReportin3,Company.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

1 the higher rate, correct?
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A. No. Actually, some of the calculations
3 I did, the per-play rate came out higher. But

4 they'e all in the same ballpark. They'e all in

5 this range of 50 cents to a dollar per month.

And so, you know, sometimesit's the

7 per-play rate that's higher, sometimesit's the

8 percentagerate that's higher. I never found a

9 case where the minimum rate was the highest. They

10 were always dominatedby one of the others.

But sometimesit was the per-play rate
12 and sometimesit was the percentagerate, but they

13 didn't differ by very much, you know, 10, 20 cents,
14 something like that.
15 Q. When you did that analysis, one of the

16 things you neededto know was the number of plays

17 per month, right?

Yes.

So you need an estimateof how many

20 plays per month are and that -- and that -- most of

21 that information came in discovery. The stuff that
22 I had before discovery was -- was minimal, and then
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1 I got some more information in discovery.
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And the number that you used for that
3 calculation in terms of the number of plays came

4 from one month for one record company, correct?
That's true, except I cited others that

6 were in other discovery documents for other

7 companiesthat were in the same range. The numbers

8 I saw varied between 150 and 300, something like
9 that, dependingon the company, the month, you

10 know, whatever.

Q ~ Now, you'e aware that Dr. Pelcovitz in

12 Web III had done a similar analysis of the number

13 of plays, correct?

I cited it. I said he has the highest
15 estimateI'e ever seen, and I included that and

16 did a calculation basedon it.
17 Q. And you mentioned that he did his

18 analysis, likewise, of plays on Slacker, right?
19 A. Yes -- well, he -- analysis is the

20 wrong word. He -- he said he thought that's what

21 it was, basedon some evidence that he had seen in

22 discovery.
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Okay. And he also did an analysis
403

2 basedon, I believe, Live365, correct?

Well, he had some information about

4 some sites at that time that he said were in that
5 range -- in -- in the range of 500

One of the things that I noticed in the

7 discovery documents is that the per-play rate has

8 been declining over time, and I didn't know that
9 until I saw the discovery documents.

10 It's lower now than it was at the time

11 that Michael looked at the data. He looked -- you

12 know, his data were substantiallyolder than the

13 data that I looked at, and one of the things that'
14 apparentis that the per-play rate coveredby these

15 licenses is declining over time.

16 Q. Now, let's just assume for the sake of

17 argument that Dr. Pelcovitz was right and the

18 correct number of plays is 563 a month or something

19 like that.
20 All right?
21 You'e asking me to assumesomething I

22 know to be false, becauseI'e seen the Slacker
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1 numbers, the more recent Slacker numbers, and

2 they'e not consistentwith that.
Q. Well, I'm going to ask you to acceptmy

4 assumptionand we'l
Okay.

Q ~ figure it out at some other time

But let's assumethat. According to

8 your testimony, I believe at Page 78, the agreement

9 between Sony and Last.fm required Last to pay the

10 higher of a percentageof revenue or the statutory
11 rate plus .0025, correct?

12 If you say -- what page are you on?

13

14

15

Q- It was Page 78 of your testimony.

Are you with me?

Isn't this restricted?
I believe actually that part we did not

17 restrict
18

20

Okay.

but thank you for pointing it out.

That would be a coup if I told you it
21 was restricted.
22 MR. RICH: Yesterday, it was.
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THE WITNESS: Okay.

Where are you on this page?
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3 BY MR. HANDZO:

Q ~

5 Page 78.

The middle of the page, roughly,

Okay.

Do you see the discussionof the Sony

8 deal?

Um-hum.

10 (Whereupon, the witness reviews the

document.)

THE WITNESS: Yeah. That's -- so I did

13 both calculations,both the one basedon the actual
14 plays and the one basedon Michael's estimate, and

15 the numbers or what you get for those are right
16 there (indicating) .

17 BY MR. HANDZO:

18 Q ~ Right.

So if we were to take the statutory
20 rate in 2013 or 2014, for example, under the Sony

21 deal, if Dr. Pelcovitz is right about the number of

22 plays rather than you, it wouldn't be the
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1 percentageof revenue that would control, it would

2 be the per-play rate, right?

406

That's what it says right here. The

4 percentagerate producesa lower number than the

5 Pelcovit.z number right here (indicating).
Q. And the number that you'e got right

7 here for Dr. Pelcovitz would actually go up,

8 becausethe Web III rates are increasingover time,

9 correct?

10 I don't remember, without reading this
11 again, what the timing is, so I can't answer

12 without actually spending some time reading this
13 and going through the calculation and looking at
14 the data becauseI don't have the webcasterrates
15 memorizedby year, and I don't have the precise
16 calculation I did here memorized. I'd have to look

17 at it.
18 Q. Okay. Just looking at this, it appears

19 that you were using the statutory rate for 2008.

20 Do you see that?

21 Oh, the license -- the license calls
22 for that, right. It calls for the CARP plus an

(866) 448 — DEPO
www.CapitalReportin3,Company.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012- Vol. II

1 add-on.
407

So that's the ambiguity in this
3 license. It refers to a rate that doesn'texist.
4 And I made an interpretationof what they must've

5 meant.

I -- I -- I agree there'san ambiguity

7 here as I expressedit, which is the license itself
8 doesn'tmake sense, so I interpretedit as'meaning

9 the webcasterrate.
10 Q. All right. Let's go to the n'ext step
11 of your analysis, which was to take the number that
12 you calculatedas sort of the royalty under the

13 Last.fm agreement. You then used that to determine

14 the revenue share for SiriusXM, correct?

15 Yes.

And that will be -- that will -- you'e
17 right; it will depend on what the per-play rate is
18 and what the assumptionyou make about plays per

19 month is per user.

20 And there are various estimatesof

21 both, and they will get different numbers. And

22 sometimesthe per-play rate comes out to a higher
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1 royalty than the percentagerate, and sometimesit
408

2 comes out to a lower rate
All right. But once you figure out

4 what the -- what the royalty rate is under the

5 Last.fm agreement,what you did was to divide it
6 into the revenue -- a -- an appropriaterevenue

7 base for SiriusXM in order to get -- turn it into a

8 percentageof revenue; is that right?
That's correct. Then the next stage is

10 you have to look at that rate as a fraction of some

11 revenue.

12

13

Q. Right.

And when you look at that rate as a

14 fraction of some revenue, you didn't look at it as

15 a fraction of -- well, let me back up.

There was a step where you were trying
17 to determinewhat the consumerprice would be for a

18 satellitemusic only service; is that correct?
That's not what's going on here

20 (indicating). This is a separate-- this is
21 this is take -- when you take a per-play rate,
22 you'e going to get a monthly royalty payment.
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1 Then you divide that monthly royalty payment by the

2 averagerevenueper user, which is the total -- it
3 has no allocation of that revenue at all, it's just
4 a percentagerate of the gross revenues.

409

So if -- like in this one in the

6 Pelcovitz case, if you take 93 cents and divide it
7 by $ 11.38, you get some number which is about 8

8 point somethingpercent.

And that's the royalty rate on total
10 revenuesyou would get from that per-play rate.
11 You only have to worry about this percent -- about

12 how to break down the ARPU by the componentsof the

13 service.

You only need to worry about that if
15 your starting place is a percentagerate. You

16 don't need to worry about that if your starting
17 point is a per-play rate.
18 Okay. In your analysis, you did go

19 through and figure out what you believed to be the

20 implied value of a satellitemusic only service,

21 correct?

22 Yes, I did. That's a -- becausethere
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1 was anothersection of the report that calculated

2 rates where you neededto know that, yes.

410

Q. Okay. And -- so that's what I want to

4 talk about for the moment

Okay.

Q ~ okay?

And you -- you made that calculation in

8 three ways; am I right?
Actually, three generic categoriesof

10 ways, becausewithin each one, there'sa couple of

11 variants. But, yes.

12 Q. Well, one of the ways that you decided

13 what the value of a music-only satellite service

14 was was to look at the consumersubscriptionprice
15 for an Internet service, Internet webcasting

16 service, correct?

17 A. That's one.

18 That's one?

19 That's one generic category. How you

20 do that is -- then what the number you get is is
21 what you assumeabout what the right things to

22 compare it with are.
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Right. And for that mode of the

2 analysis, the number that you used was the Pandora

3 subscriptionprice, correct?

Well, there's-- actually, Pandoraand

5 several of its competitors that have -- services

6 the same featuresthat I -- you know, if you

7 restrict the comparisonto the services that have

8 the same basic characteristicsas Pandora, then

9 and then you calculatewhat the prices are that are

10 paid by those, you -- then $ 3 is the mobile price.
11 But not only does Pandoracharge it, but so do

12 several others.

13 And Pandora is the market leader, so if
14 you did the right way to create an average, which

15 is weight them by the number of subscribers,it
16 would still be a number around $ 3, becausePandora

17 is so dominant.

18 Q. Okay. You did not factor into that
19 analysis Live365, for example?

20 No, becauseLive365 is a different kind

21 of service, and there are -- but -- but, yeah, you

22 could -- if you createda weighted averageby
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1 market share, you would -- you would -- you could

2 include 365, but the -- the more you include

3 services that are not like Pandora, the less

412

4 relevant the average is to what you'e after.
The annual subscriptionprice for

6 Live365 is $ 5.95 per month; is that right?
7 A. Again, it has multiple services, so,

8 yes, that's one service

Q And that's for its noninteractive
10 webcastingsystem, correct?

For its premium noninteractive. It has

12 several different prices for several different
13 services, and that's the premium noninteractive
14 subscriptionservice.

15 And premium in this casemeaning it'
16 transmittedat a higher bit rate and there'sno

17 advertising?

18 That's partly it, and I think there'
19 accessto more stuff, but I -- I'm -- doing this
20 from memory is not a good idea. It's whatever

21 Live -- Live365 is hard to deal with becauseit has

22 an uncountablenumber of channels
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And the difference betweenPandoraand
413

2 Live365 is that the starting place -- the number of

3 starting places in Pandora is relatively small.

4 It's comparableto SiriusXM. But the -- but in

5 Live365, I don't -- I can't determine. It's in the

6 thousandsof starting places.

In any event:, you chose not. to use the

8 Live365 price in your data, correct?

9 A. Right, becauseit has -- it's not

10 comparable. A service that has thousandsof

11 channels is not comparableto one that has 135, 65

12 of which are music.

13 Q. You also did not use Sky.FM in your

14 calculations?
That's right. I couldn't find any data

16 about this penetration. I don't know why -- I

17 don't know whether it has any customersat the

18 prices that it lists.
19 Q. Do you recall that Sky.FM chargesabout

20 $ 4 per month for an annual subscription?

21

22 Q ~

For one of its services, yes.

You didn't use Musicovery, correct?
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Again, I don't know that it has any
414

2 customersat this subscriptionprice.
Q* Okay. Its subscriptionprice is about

4 $ 4 per -- per month?

5 A. Yes.

Q. The secondway you went about

7 determining the implicit price of a music-only

8 satellite service was to use information from

9 Dr. Hauser'ssurvey; is that right?
10 That's correct.

Let's just show you Dr. Hauser's

12 survey. And I guess I'l mark it as an exhibit,
13 although I anticipate it's going to come into
14 evidenceat some later point. But for now, I guess

15 I'l just mark it, so we have a record, as

16 SoundExchangeTrial Exhibit Number 3.

17

18

(SoundExchangeTrial Exhibit Number 3

was marked for identification
purposes.)

20 BY MR. HANDZO:

21 Q. Dr. Noll, do you have SoundExchange

22 Exhibit 3 in front of you?
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I do.
415

Do you recognize that as Dr. Hauser's

3 report?

Well, it certainly looks like it.
Q. You'e seen it before?

I'e seen it before, and it looks like
7 it

Q. Let me ask you to turn towards the end,

9 to Exhibit G, just the last two or three pages from

10 the end of the report.

12

Are you with me?

I'm there.
13 Q. All right. So that's the summary of

14 Dr. Hauser'ssurvey, is it not?

15 A. Yes.

16 Q. And that's the information that you

17 used for this part of your analysis, correct?

18 I believe so, although what I actually
19 used is whatever -- wherever he discussesit in his

20 text as opposed to the table.
21 Q. Well, let me -- keeping this in front
22 of you, I'm asking -- I'm going to ask you to go

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012- Vol. II

1 back to Page 83 of your own report, which is where

2 you start to talk about the Hauser survey.

416

(Whereupon, the witness reviews the

document.)

THE WITNESS: Yes.

6 BY NR. HANDZO:

Q. Now, in your testimony, you say

8 Hauser'smain result is that consumerswould be

9 willing to pay 25.7 percentper month less t:han

10 they currently pay for a satellite radio service if
11 music channelswere discontinued; is that right?
12 A. Yes.

13 Q ~ And if we sort of carry over, it looks

14 like you got that number using an applied value of

15 music on satellite radio of $2.93?

Read the foot:note. The footnote says,

17 startswith 3.24 and says that it's basedupon an

18 inaccuratestatementof averagerevenueper year.

19 So I just deflated it to reflect the average

20 revenueper year.

21 Q ~ The starting point, if I'm right, was

22 the 3.24 that we see in -- in ProfessorHauser's
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1 testimony in Exhibit G, this line that says

2 overall, current levels of music?

That's correct.

Q. Okay. And you decided that that number

5 was incorrect and you lowered it, correct?

Well, I know what the averagerevenue

7 per user is, and it isn't the averagepayment per

8 user in the survey, okay?

So it would be a mistake to use the

10 survey result number as opposedto the actual

11 truthful number as what the revenueper user is
12 So, I mean -- this is -- neither one of

13 us are making a mistake here. He askedhis people,

14 you know, what they would be willing to pay and

15 what they were paying. And how much you'e willing
16 to pay is a function of how much you are paying.

17 And the -- obviously, the sample users that he had

18 was slightly different than an averagesample.

19 So that's why you have to make this
20 adjustment

21 All right.
22 Just so that I'm clear and we'e all
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1 clear, in Dr. Hauser'ssurvey, the way he was

2 getting to this number was he was asking people to

3 start from the subscriptionprice they were

4 actually paying, which was around $ 12.60 a month,

5 right?

418

A. Whatever they were currently paying.

7 And, of course, they had different numbers for what

8 they were currently paying.

Q. Right. And what you did was you took

10 the lower averagerevenueper user number; is that
11 right?
12 Well, I took what is the average

13 revenueper user number. That is the number. So

14 there'sa difference between the mean in the survey

15 and the actual average, that's all.
JUDGE WISNIEWSKI: If I could clarify

17 that for myself here for a second, Dr. Noll.

18 When you'e talking about the average

19 revenueper user, are you referring back to the

20 ARPU mentioned in Footnote 75 at Page 80?

21

22

THE WITNESS: Yes.

JUDGE WISNIEWSKI: I guess, then, the
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1 question is, why doesn't that figure include

2 advertising revenuesand purchaseprice
3 adjustments?

THE WITNESS: Becausewhat the survey

5 is about is you say to a customer, how much are you

6 paying, not how much, you know, Sirius is paying.

7 And, obviously, they'e not paying the advertising.

So, you know, it should be the case

9 that averagerevenueper user in the survey is
10 actually lower than the actual truthful average

11 revenueper user.

12 I didn't attempt to make that becauseI

13 was being conservative. But the -- the bottom line
14 to it is what the consumerspay should be less than

15 what the total revenueper user is of the company.

16 JUDGE WISNIEWSKI: Okay. And how

17 does -- and I understandwhat you mentionedwith

18 respectto why you didn't include the average

19 the advertising revenues. But the purchaseprice
20 adjustments? If you could explicate that a little
21 bit.
22 THE WITNESS: What -- the -- by goal

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

1 yeah. The -- the story is the mean of the sample

2 is different, due to sampling error. And so the

3 question is, you'e got a sample, and people are

4 giving you discounts they would insist upon off of

5 what they pay.

420

And then the question is, given that
7 the sample -- there is sampling error in what they

8 pay, how do you take into account that the entire
9 population has a different averagepayment than the

10 sample population.

And so I just adjustedit. I assumed

12 that the percentagediscount would be the same, but

13 since, on average, consumersare paying less than

14 the survey people did, it would cause the -- the

15 value -- the discount they would require to be less
16 in order to keep the service if the music were

17 eliminated.

18 JUDGE WISNIEWSKI: Would that have

19 differed had you used a different end period? What

20 I'm thinking about here is the -- essentiallythe

21 surchargethat we were discussingyesterdaythat
22 SiriusXM had added for playing the music.
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THE WITNESS: I believe this includes
421

2 the service charge.

JUDGE WISNIEWSKI: I know, but it
4 apparentlydropped at one point in time.

THE WITNESS: Yeah, it did drop it.
JUDGE WISNIEWSKI: The question is,

7 would it have been different if it would have been

8 done at a different point?

THE WITNESS: It probably would have

10 been slightly different. But the dropping of the

11 surchargewas fairly recently, and it was actually
12 rough -- as I recall, it was roughly simultaneously

13 when the survey was done, so that would have

14 been

15 JUDGE WISNIEWSKI: Leaving aside the

16 survey, that's not where you got this number,

17 though?

18 THE WITNESS: No, but the number is
19 is the correspondingperiod, and it does reflect
20 the dropping of the -- of the price, but only for a

21 fraction of the 2000 period covered.

22 JUDGE WISNIEWSKI: Thank you.
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1 BY MR. HANDZO:

422

Okay. So as I understandthe

3 difference between the number that Dr. Hauser was

4 using, the 12.60 or whatever the number came out to

5 be, and the number -- the ARPU number that you'e
6 using, your justification for using the ARPU number

7 was that the ARPU is lower becausethere are some

8 number of people who have SiriusXM who aren'

9 paying for it becausethey may be on a trial
10 subscriptionor something like that, right?

A. Yeah, right. That's right, that'
12 right. And there are other -- there are lots of

13 reasonswhy the ARPU is different. That's only

14 one.

15 Q. And Dr. Hauser didn't -- Dr. Hauser's

16 survey didn't ask questionsof any of those people

17 who weren't paying; he didn't survey those people?

18 Right; that's exactly right.
19 Q. So you'e using Dr. Hauser'ssurvey of

20 people who were paying to imply what people who

21 aren't paying would value music at, even though

22 Dr. Hauser didn't ask that, correct?
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Well, the -- those people aren'
423

2 generatingany revenue, no matter what. They'e
3 not generatingany revenue for music, and they'e
4 not generatingany revenue for anything else.

So I guess I don't understandthe

6 thrust of what you'e after. It's the -- the issue

7 is if you'e getting it for nothing, you don't need

8 a discount if the music disappears,becauseyou'e
9 still going to pay nothing. So the royalty rate is

10 calculatedon the basis of the actual revenue in

11 the company.

It's not an imputed revenue for all the

13 people who are on the trial period. And so I think

14 this adjustment is appropriate,unless there were

15 to be a purely legal decision. that somehow SiriusXM

16 should pay royalties on its -- during the trial
17 period as well.

18 And -- but since they don', they pay

19 it as a percentageof their revenues, it is
20 appropriateto take that into account when

21 calculating what Dr. Hauser'sresults mean in terms

22 of the averagevalue of music for all customers
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1 that are subscribing.

Q. I guessmy question is simply this:
3 Dr. Hauser, we can all agree, did not ask people

4 who weren't actually yet paying how they valued

5 music, right?
That's right, becausethe way the

7 survey was structured, the answer would be zero.

Q ~ Right.

But you are applying his results, in

10 effect, to all people who have SiriusXM, whether

11 they'epaying or not, right?
12 A. That's correct.
13 So you'e

It would be what is the averageprice
15 per month to all of the users of just the music

16 channels.

17 Q. In any event

18 That would be the average-- well,

19 there are other reasonsit differs.
20 But assumefor the sake of argument

21 that it was just that, the -- the averagerevenue

22 would be 3.24 times the fraction that's actually
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1 paying, plus zero times the fraction that is not

2 paying. And that's -- so that -- you could

3 interpret the number that's in my report as that
4 number.

425

Q ~ Okay. And just so we'e clear, the

6 the zero for the people who are not paying doesn'

7 reflect what -- anything we know about their value

8 of music, it just reflects the fact that at this
9 point, they'enot paying?

10 A. It's the price -- this is an attempt to

11 get at the price they pay.

12 Q. Okay. Now, that 3.24 number that you

13 then adjustedreflected, according to Dr. Hauser,

14 the value of current levels of music, correct?
15 A. Yeah, that's what the point of the

16 survey was. It was -- it was -- it was relating
17 it was what the price would -- it's what -- how the

18 price would have to fall to retain those customers.

19 That was -- that's what the questionwas.

20 Now, Dr. Hauser also askedRespondents

21 to value freedom from commercials, correct?
22 Yeah. He asked a lot of other things,
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1 yes.
426

Q. But that's reflected on this exhibit

3 that we'e looking at now, right?
Yes.

Q. And the value of freedom from

6 commercials, according to Dr. Hauser, was $2.46,

7 correct?

That's correct.

Q. So isn't it. true that if we wanted to

10 know the value of music offered without

11 commercials, we'd have to add those two numbers?

12 No, that's incorrect. If you -- if you

13 wanted to say what's the value of music with

14 commercials, you would subtract the 2.46 from the

15 3.23 or 3.24

16 Q ~ Okay.

17 and that would be -- that would be

18 the value of music with commercials

Q. Just looking at Dr. Hauser'sresults
20 here

21 They'e not additive, all right?
22 Those -- those survey results are not additive
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1 That was the premise of your question, and they'e
427

2 not additive.
3 Q. And when you say they are not additive,

4 do I understandyou to mean that the value of music

5 number is influenced by the presenceor absenceof

6 commercials, and the freedom from commercial number

7 is influenced by the fact that it's -- there'
8 music involved?

A. The freedom from music question is
10 about take the service as it currently exists and

11 eliminate it. Then there'sanother in-principle
12 questionyou could ask, which is take the service

13 as it currently exists and add advertising.
And the value of that service would be

15 the value of the music minus the -- the value of

16 freedom from advertising.
17 It's probably becauseI'e now been

18 standing up here too long, but I'm having a little
19 trouble following, so let me try again.

20 Having read Dr. Hauser'sreport, are

21 you at least generally familiar with how he

22 approachedthis?
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I am generally familiar with it, but
428

2 I'm not a survey expert. So I'm not the right
3 person to ask about whether -- you know, the -- the

4 nitties and the gritties of the survey.

All right. You'e aware that for some

6 survey respondents,they would have been asked

7 first how much would you pay if there were no

8 commercials-- I'm sorry, if there were

9 commercials?

10 That's correct

12

Q. Okay.

and the numbers you get do depend on

13 sequencing.

14 Q. Okay. And then some people would have

15 been asked, after that question, what would you

16 pay -- what would you value the service at if it
17 didn't have music, right?
18 That's correct.

Q ~ All right. And so the people who are

20 being asked in that sequenceare -- are looking at
21 the music as though it has commercials, right?
22 Right. You'e -- yeah, you'e -- what
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1 you'e saying is this -- this is a well-known fact
429

2 of -- of -- it's derived from -- a real problem in

3 economics is when you change two things

4 simultaneously,the allocation of the effect of

5 that dependsupon which question you ask first.
6 All right?

So if -- you know, to get it out of the

8 context of this case, if we were trying to

9 decomposeall the componentsof an automobile as to

10 what do you -- what do you like about the styling
11 of this automobile, we'l ask about the fenders and

12 then the hood and then the -- the interior and all
13 that and -- you know, obviously, at the end of the

14 game, you get a total amount for styling, but the

15 amount that gets assignedto the componentswill
16 dependupon the sequencein which you ask the

17 question.

18 Is that the question you were trying to

19 ask?

20 Well, maybe.

21 But maybe here's the real question:

22 These are not, sort of, independentvariables,
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1 right, they are interdependent?
430

A. Well, yes and no. Yes, they are, in a

3 sense, interdependent,becausethe value of

4 again, the value of a really, really, really pretty
5 left fender dependson whether the rest of the car

6 is pretty.
If that's what you mean by independent,

8 that's true.

Q. So, for example, if we look at the

10 first three columns in Dr. Hauser'schart here,

11 ubiquity of station availability, premium sound

12 quality and freedom from commercials, you would

13 agree with me that you could not expect to get

14 $ 1.97, plus $ 1.20, plus $ 2.46 for a service that
15 offered ubiquitous premium quality, dead silence,
16 without commercials?

17 If there were no program content on

18 SiriusXM, its value would be zero. Likewise, if
19 there were music being piped out of a satellite
20 earth station by SiriusXM, but there were no

21 satellitesand no radios, that would also be

22 uselessand valueless.
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That this is the -- this is the

2 fundamentalproblem with disaggregation,that
3 the -- that when you go to extremes, every single

4 componentof SiriusXM's system is valueless,
5 becauseits value would be nonexistentwithout the

6 presenceof all the other components.

CHIEF JUDGE BARNETT: I think we'e
8 going to take our noon recess. It's a little bit
9 early, but. we will reconveneat 1:00.

10 MR. HANDZO: Sure.

12

(Whereupon, at 11:56 a.m.,

a luncheon recesswas taken.)

15

16

17

18
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20

21

22
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432

(1:03 p.m.)

3 WHEREUPON,

ROGER G. NOLL

5 was called for continuedexamination, and having been

6 previously duly sworn, was examinedand testified as

7 follows:

10

12

CHIEF JUDGE BARNETT: Good afternoon.

Pleasebe seated.

MR. HANDZO: May I proceed?

CHIEF JUDGE BARNETT: You may.

MR. HANDZO: Thank you.

13

14 CROSS-EXAMINATION (RESUMED)

15

16 BY MR. HANDZO:

17 Q. Good afternoon, Dr. Noll.

18 Good afternoon.

19 JUDGE WISNIEWSKI: Actually,

20 Mr. Handzo, if you could hold on one second.

21 MR. HANDZO: Sure.

JUDGE WISNIEWSKI: It would be helpful
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1 if I could see something that I'm reading.
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(Pause.)

JUDGE WISNIEWSKI: Thank you.

4 BY MR. HANDZO:

Q ~ All right. Dr. Noll, the third way

6 that you sort of approachedtrying to figure out

7 the implicit price of a music-only satellite
8 service was, I believe, to calculate the costs of

9 the inputs for a satellite service that are

10 necessaryfor a satellite delivery.
Did I summarize that?

12 That's correct.
13 Q. Okay. And the costs that you used for

14 that purposeare summarizedin your Table 3, right?
15 That's correct.

Q ~ One of those costs you describedas OEM

17 revenue share. And take a minute if you want to

18 find that in your testimony.

19 A. Whoops, wrong one.

20

21

22

Which table was it, by the way?

It was Table 3.

Table 3, okay.
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(Whereupon, the witness reviews the

document.)

434

THE WITNESS: Okay.

4 BY MR. HANDZO:

5 Q. You'e got an amount there for OEM

6 revenueshare, and I see that it's shaded.

MR. HANDZO: So I'm assumingwe'e
8 treatedit as restricted?

MR. RICH: Please.

10 BY MR. HANDZO:

Q ~ So I won't ask the number

12 A. Okay.

13 Q ~ but you see the line that I'm

14 referring to?

15 Yes.

16 Q ~ All right. Can you tell me what that
17 categoryof costs is?
18 Well, the -- as you see, the OEMs

19 appearseveral times in this table (indicating),
20 and this is the -- the -- this reflects the

21 relationshipbetween SiriusXM and the automobile

22 manufacturers,what they have to compensatethem to
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1 put the radios in the cars and market the radios to

2 the people who buy cars.

3 Q. All right. So am I right that this
4 doesn't relate to the cost of creating the

5 receivers; this is the cost of getting the

6 carmakersto put the receivers in the dashboards?

435

Yeah, this is -- this is a form of

8 investment that you must make in order to get a

9 customer.

10 Okay. But I'm not sure that answered

11 my question.

12 This number is not the amount of money

13 it cost to build those receivers, right?
14 It's not physical capital, but it is a

15 capital investment. It's -- yeah, it's not -- it'
16 not a satellite and it's not a physical product,

17 but it is a payment to -- that is an investment in

18 acquiring a customer.

19 Q ~ Right. So what this number reflects is
20 that in order to persuadecarmakersto put the

21 receivers in a car, SiriusXM agreesto share with

22 them a portion of revenue, correct?
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Well, there's-- there'sa share

2 portion and then there'sa payment. portion, yes.

3 Q. Okay. Now, SiriusXM conceivablycould

4 get its receivers into the market other ways,

5 right, other than by paying carmakersto put them

6 in the dashboard?

Well, historically, it didn'. They

8 dealt with -- this wasn't the first method. The

9 first, method was trying to retrofit to replace

10 radios with radios that were capableof receiving

11 satellite signals.

Q ~ I'm sorry, Dr. Noll. I was just having

13 a little trouble hearing you there.
14 A. Oh, I'm sorry.

The original marketing plan, the

16 original plan that they followed was retrofitting
17 radios in cars so that you -- the customerwould go

18 to some shop and buy a radio and have it installed
19 that was capableof receiving satellite signals.
20 Q ~ Okay. You could also get these

21 receivers into the market by just selling them at
22 sort of aftermarketauto stores, right?
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That's what I just sort of got through
437

2 saying.

Q ~ Okay. So the fact that SiriusXM has

4 made a decision that it is going to pay carmakers

5 to install existing receivers into cars, that'
6 something that you regard as a necessarycost of a

7 satellite delivery service?

8 A. Well, this is the most cost-effective
9 way (indicating) to get customersfor satellite

10 radio service that the -- the alternativeapproach

11 is more costly, it has a lower hit rate.
12 So this -- the reasonthey do it this
13 way is becausethis is the most cost-effectiveway

14 to acquire subscribers.
15 Q. In other words, it is a cost of

16 acquiring subscribers,is it not?

17 A. Yes. It's an investmentyou must make

18 in order to get someonewho is going to subscribe

19 to your service. And then you have a certain
20 period and certain number of years that that person

21 is expectedto continue to be a subscriber.

22 So you -- you make this up-front

(866) 448 — DEPO
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1 payment and then you get a streamof revenues. And
438

2 that's why, as an economic matter, it's a form of

3 investment.

Q. Okay. And we can agree, can't we, that
5 webcastersprobably also spendmoney to acquire

6 subscribers?

Not like this.
Q. But they do spendmoney?

Well, yes, but it's nothing like this.
10 I mean, there's -- there'sno counterpartlike
11 this.

What you'e saying is that, in effect,
13 SiriusXM spendsmore than the webcasters?

14 A. SiriusXM has to spendmore becauseit
15 has to overcome this cost of acquiring customers

16 and putting a distribution network in place.

17 Some of this repayment to -- some of

18 this payment to automobilemanufacturersis, in

19 fact, a kind of cost that is sort of unique to the

20 fact that you have a SiriusXM Radio which has to be

21 a very powerful device that is more expensivethan

22 is put into the car.
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Q. Now, the -- the costs of actually
2 building that radio receiver, are those reflected
3 in your Table 3?

Yeah. They occur in these -- in some

5 of these other items (indicating), yes.

Q. Which other items? Do you recall?
I can't remembersitting here what the

8 definitions of each of these is, but it is -- I

9 can't rememberwhich of these ones that have OEM in

10 it, but it's in one of those.

Q. Okay. Now, it's not uncommon for

12 businessesto have revenue-sharingprovisions with

13 their businesspartners, correct?

14 A. You mean with their distributors and

15 dealers?

16 Sure.

17 It's not uncommon to have deals whereby

18 they get compensatedbasedon your revenues,yes.

Q. And -- and you would agree, wouldn'

20 you, that webcasters,for example, if they'e
21 ad-supportedservices,usually have a

22 revenue-sharingprovision with the ad networks that

(866) 448 — DEPO.
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1 provide them the ads, right?
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Well, they pay commissions, yes; to

3 obtain advertising.

Q ~ The line in Table 3 that says

5 Subscriberacquisition costs.
Do you see that?

Yes. Hardware costs is there, it is.
That was my question.

Do you know what's in that category

10 beyond what your note says?

11 A. I don't know what the note says. I

12 don't see the note.

13 Q. Well, do you see there'sa section of

14 your table that says Notes? The same page.

15

16

Oh, yeah, yeah, okay.

I'm sorry. Yes. I thought you meant

17 footnotes.

18 Yes, my recollection is that is, in

19 fact, where the -- the devices are, yes

20 Q ~ Do you know what else is in that
21 number, what other categories?

22 A. I can't -- sitting here, I don'
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1 rememberwhat's in there. We went over this in

2 detail, but it happenedso long ago I don'

3 rememberpreciselywhat's in it.
4 Q. And then the marketing and sales

5 number, other than what appearsin your note, can

6 you tell me what that is made up of?

Yeah. This is the subsetof the

8 marketing costs associatedwith selling the

9 service, whether it's in the way you described

10 earlier, which is do it through some sort of auto

11 parts company as a retrofit, or whether you do it
12 through OEMs.

There's other marketing costs they

14 have. For example, they have an ordinary PC-based

15 Internet service, and it doesn't include those.

16 Q. All right.. I'm going to take a wild

17 guess here.

18 Just reading the notes, does it sound

19 right that the OEM revenue share number is strictly
20 revenue share and, to the extent that paymentsare

21 made that aren't revenue sharing to OEMs, that
22 would appear in the marketing and sales number?
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And in -- and in -- to some degree, in

2 the hardwarenumber as well.

But in any event, all of those payments

4 are payments to induce

5 A. Some are to OEMs, and some are

6 subsidiesto the hardwaremanufacturer.

And all of them are subsidiesor

8 payments intended to get the radio receiver into
9 the car?

10 Yeah. This is the -- yeah, exactly,

11 it's to have radios installed in cars. These are

12 all referring to getting radios installed in cars.

13 Well, it's that plus, once they'e
14 installed in cars, trying to get consumersto

15 subscribe. Becausegetting in the car isn'
16 enough, becauseonly 45 percent subscribe.

17 So you have another set of costs that
18 are associatedwith convincing them that the radio

19 ought to be used for somethingother than just
20 listening to terrestrial radio.

21 And those costs include what? Do you

22 know?
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1 A. Marketing costs to -- to -- sort of

2 direct marketing costs of SiriusXM, plus the

3 payments they make to OEMs to engage in marketing.

443

Q ~ So, for example, would advertising to

5 get consumersto sign up for the service be

6 included in that number?

7 A. Yes.

Q ~ Okay. Dr. Noll, let me -- I'm going to

9 ask you a few questionsabout your -- your

10 testimony about promotion or substitution, which I

11 think, in your written testimony, starts around

12 Page 20.

13 A. Okay. I'm there.

Q. And there, you cite a study by the NPD

15 Group for the proposition that satellite radio is
16 promotional, correct?

17 Yes.

18 Q. All right. Let's -- I want to take a

19 look at that, so let's take a minute. We'e going

20 to mark that as our next exhibit.
21

22

Okay.

(SoundExchangeTrial Exhibit Number 4
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was marked for identification
444

purposes.)

3 BY MR. HANDZO:

4 Q. Dr. Noll, we'e showing you what we'e
5 marked as SoundExchangeTrial Exhibit Number 4.

Does that appear to be the NPD survey

7 that you were talking about in your testimony?

8 A. Yes, althoughmine isn'0 colored. Mine

9 isn't as pretty as this. I just have a

10 black-and-whiteversion.

Other than the color, it's what you

12 relied on?

Yeah. I didn't rely on the color.

We can agree the color doesn'tchange

15 the conclusions?

16 It makes the charts easier to read.

17

18

Q- Well, then thank you for that lead-in.
Let's read the chart.

19 Can you turn to Page 30, please?

20 Yes.

21 Q ~ And, again, Page 30 is the page that
22 you were, in particular, relying on for your
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1 conclusions,correct?
445

2 A. That's correct.

Q ~ Okay. Now, there'sa line down towards

4 the bottom that says, Purchasingmusic overall.
Do you see that?

A. Yes.

Q. And the question that was asked that
8 elicited these responseswas -- appearsup at the

9 top. Has your usagesof satellite radio influenced

10 you to do any of the following: a lot more, a

11 little more, the same, a little less or a lot less?
Do you see that?
Yes.

14 So that questionwas asked about

15 purchasingmusic overall, right?
16 A. Yes, it was. And there was -- there
17 was, basically, do you buy more, do you buy less,
18 do you buy the same.

19 Q ~ If you look at the result for

20 purchasingmusic overall, we'e got 22 percentwho

21 are a little more likely or a lot more likely to

22 buy more music as a result of listening to
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1 satellite radio, right?
446

Correct.'

~ And we'e got 15 percentwho are a

4 little less or a lot less?
That's correct.

6 Q. But then, if we look at the people who

7 are a lot more likely to buy music, that'
8 3 percent, right?

Yeah. If we know what that means.

10 Q. Right. When we look at, the people who

11 are likely to buy a lot less, it's 11 percent,
12 right?
13 A. Yeah.

Q. So looking at this, you can't really
15 tell whether the respondentsto this survey were

16 going to buy, net, more music or less music as a

17 result of listening to satellite radio?

18 The -- the people who did this are the

19 ones who know what the data behind this are, and

20 they characterizewhat the overall results were.

21 And the characterizationof was it on balance, it
22 means you buy more.
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And I -- since neither you nor I know

2 what -- what a lot or a little less means -- or,

3 you know, a lot or a little means, it would be

4 inappropriateto assign any meaning to that at all.
Becauseit's -- first of all, it'

6 qualitative, not quantitative, and you don't know

7 what the baseline is. And people saying a little
8 less or a lot less, or a little more or a lot more

9 could differ in their mean purchasesto begin with.

10 So it's just not -- it's -- you can'

11 derive any meaningful statementother than more

12 people say they buy more than say they buy less.
13 And the overall characterizationof the study by

14 the people who did it is that they interpret it to

15 mean people buy more.

16 Q. But just looking at the numbers they

17 report, we can't tell whether people buy more or

18 buy less, right?
19 Yeah, but they -- they also say this
20 translatesto more music buys, particularly digital
21 downloads. That's all we know is -- because

22 they'e the ones who have the data, not us. And
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1 they say, On balance, taking
448

JUDGE ROBERTS: Where were you reading

3 that from?

THE WITNESS: The very top. The title
5 of the -- of the figure says, Consumersreport that
6 this translatesto more music buys, particularly
7 digital downloads. This is the people who did the

8 study and have the numbers characterizingwhat the

9 results are.

10 BX MR. HANDZO:

Q. Now, in the same section of your

12 report, I believe starting at Page 22, you say that
13 on-demandservicesare substitutional,correct?

Yes.

15 Q. And you cite a study by NPD and NARM?

Yes.

17 Q ~ And what you actually cite in your

18 study -- sorry -- what you actually cite in your

19 report is a Digital Music News article about that
20 study?

21

22 Q ~

A characterizationof that study, yes.

Right. You didn't actually look at the
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1 NARM survey instrument or the underlying data,

2 right?
I didn't -- I didn't have it at the

4 time I wrote it. I have subsequentlyhad it. And

5 I rememberhaving looked at it, but I -- I -- but I

6 didn't see it at the time I wrote this.
7 Q. And by the way, you say in -- in your

8 testimony that study specifically mentions Spotify.

10

The study itself didn't it, did it?
I thought it did, but maybe it was just

11 the article that characterizedit that mentioned

12 jt
13 Q. Okay. You mention also certain record

14 company studies that you say produce ambiguous

15 results?
16 That's correct.
17 Q. Some of those studies, in fact, were

18 not at all ambiguous, correct?

A. Well, what I mean by "ambiguous" is
20 you'e got conflicting results. That's what I

21 mean -- that's what ambiguousmeans, that
22 that -- if the studies had come out, there'sno
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1 effect, I wouldn't have said it was ambiguous.
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You get some positives, some negatives

3 and some no effects, and that's what I meant by

4 "ambiguous."

Q ~ Well, for example, you mention a couple

6 of Universal Music surveys, right -- or studies?
7 A. The Universal, yes, those were a -- a

8 specific product, I believe -- there was -- the

9 Universal study is about some specific albums, as I

10 remember.

I don't want: to make this a memory

12 test. Let me show you one of them.

13

15

(SoundExchangeTrial Exhibit Number 5

was marked for identification
purposes.)

16 BY MR. HANDZO:

17 Q. Okay. Dr. Noll, this exhibit is one of

18 the record company studies you were referring to

19 earlier?
20 This one isn't the one about the

21 individual releases. This is the one about the

22 immediate effect of the introduction of Spotify in
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1 a handful of Europeancountries.
451

And we can agree that the conclusion of

3 this study at least was not ambiguous?

It was -- basically, it's there'sno

5 effect in the short run. Although, again, it
6 differs by country what -- the actual curves,

7 sometimesthey go a little up, sometimesthey go a

8 little down.

The overall -- the conclusion is there

10 isn't really an effect.
Q. Now, on Page 22 of your testimony, you

12 say that the likely substitutionaleffect of

13 on-demandservicescausedsome top selling artists
14 to refuse to allow their new releasesto be offered

15 on those services?

16 That's correct.
17 Q ~ And you referred to Coldplay and

18 Lady Gaga?

19 Yes, that's correct.
20 Q. Specifically in connectionwith

21 Spotify; is that right?
22 I don't see that the sentencerefers to
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1 Spotify.
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Q.

Where do you see Spotify?

Well, Spotify is one of the on-demand

4 services, is it not?

Oh, yes, Spotify -- yeah. I don't -- I

6 didn't refer to Spotify here, but, yes, Spotify is
7 an on-demandservice.

And you'e aware, are you not, that for

9 Coldplay and Lady Gaga, their newest releasesare

10 on Spotify now?

A. On now is right, but. what, Coldplay did

12 is refuse to releaseon on-demandfor three months

13 after their latest album was released. It was

14 releasedin October of 2011, and it wasn't on

15 on-demandservicesuntil February of 2012. And by

16 that time, the record sold over a million copies.
17 So that's what I mean by -- it's not

18 that they say our music can't be on the site. It'
19 during -- they'e adopting a strategysort of like
20 Hollywood with regard to movies; they'ehaving

21 releasewindows. And some artists are demanding

22 releasewindows, which is that you -- that the CD
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1 and the -- the iTunes digital download has to have

2 a window of time when it's exclusive.

453

Q. And windowing, as I think you just
suggested,is a common way of -- of selling lots of

5 things, right? Music, movies, so on?

A. Well, it's -- it's something, yes,

7 that's been extensivelystudied. It's a way to

8 avert self-competition. And it only happenswhen

9 you believe there'sa competitive substitution
10 effect going on between two different releases
11 pathways.

12 Q ~ Do you know when Lady Gaga's new

13 releasefirst appearedon Spotify?

That favors me, but not for a good

15 reason. That was releasedin May of 2011, and

16 Spotify U.S. didn't come into existenceuntil July

17 of 2011. So there was a delay.

18 However, what Lady Gaga does is a

19 little different. She sells exclusive rights to

20 releases. Like when -- when Born This Way was

21 originally released,a few days beforehand,you

22 could get accessto the tracks that had not been
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1 releasedas singles only over Zynga.
454

Zynga is the -- is the interactive
3 Web site that has FarmVille, and one of the

4 componentsof FarmVille is something -- I know

5 you'l love this -- is GagaVille. And if you'e a

6 Gaga Monster, you get to go onto GagaVille and

7 listen to the songs before they were released.

And, of course, that's becauseshe has

9 an exclusive deal with Zynga, or else they wouldn'

10 have GagaVille.

So, yeah, I mean -- then, in Europe,

12 she had exclusive contractswith, actually, the

13 Spotify on-demandservices that were already in

14 Europe. So they were the only on-demandservice

15 for a while that had Born This Way.

16 So, in other words, one of the things

17 you can do with windowing is you can sell exclusive

18 rights?
Yes. What do you is, in responseto

20 the possibility of substitution-- there's two ways

21 you can deal with it: the first is windowing; the

22 second is you can sell -- you can auction an

(866) 448 — DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012- Vol. II

1 exclusive right to be simultaneous,but you get

2 extra money to compensateyou for the substitution.

455

Q ~ This might be my last question,

4 Dr. Noll.

A. Oh, good. You have a bunch of people

6 here.

Q. I was going to say you'e not t:he only

8 personwith that reaction.

As I understandit, Dr. Noll, you are

10 not offering an opinion about disruption; is that
11 correct"?

12 That's correct, I have not done a

13 systematic, thorough analysis of disruption.
MR. HANDZO: Thank you.

Can I have the Court's indulgence for

16 one moment:?

17

18

CHIEF JUDGE BARNETT: Certainly.

(Pause.)

MR. HANDZO: Thank you, Dr. Noll. That

20 was, in fact, my last question.

21 THE WITNESS: Thank you.

CHIEF JUDGE BARNETT: Redirect,
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1 Mr. Rich?
456

MR. RICH: A few on redirect.
CHIEF JUDGE BARNETT: Mr. Rich, just a

4 moment.

Mr. Fakler, did you have any questions

6 for this witness?

MR. FAKLER: No, Your Honor. Thank

8 you.

CHIEF JUDGE BARNETT: Now, you may

10 redirect.

12 REDIRECT EXAMINATION

13

14 BY MR. RICH:

15 Q. Just a few areasof redirect, Dr. Noll

16 I'l let you get on your way subject to any

17 remaining questions from the Judges.

18 In the prior satellite radio

19 proceeding, to your knowledge, was there any

20 evidenceas to the rates negotiatedby this buyer,

21 meaning SiriusXM, and any individual record

22 companiesover the rights that are involved in this
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1 proceeding?
457

No.

Q. So I take it there was no evidence

4 am I correct that to your knowledge, there was no

5 evidence reflecting the prices arising out of

6 transactionsin which individual record companies

7 competed for increasedplay of their sound

8 recordingson SiriusXM at that time?

10 Q ~

Yeah; there were no such agreements.

Or in the parlanceof your written
11 direct testimony, there was no evidenceof

12 transactionsreflecting demand diversion between

13 and among individual record companies, correct?
14 Yes; there was no transaction
15 reflecting that or anything else that goes into a

16 willing buyer/willing seller transactions. There

17 were no -- there were literally no willing
18 buyer/willing seller transactions.
19 And instead, the parties reverted to

20 various benchmarkslooking at third-party
21 transactions,meaning transactionsbetween and

22 among different buyers and individual record
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1 companies involving somewhatdistinct copyright

2 rights; is that correct?

458

Yes, there were a whole bunch of

4 benchmarksproposed, all of which had the property

5 they were very different from satellite radio.

6 Q. Now, coming to the presentproceeding

7 and based, again, on your awarenessof the record

8 and of discoverymaterials and what's contained in

9 your written direct testimony and that of other

10 witnesses,what is your understandingas to the

11 reaction that was elicited out of SoundExchangeto

12 the prospectthat there would be evidenceadduced

13 in this courtroom as to SiriusXM's direct licensing
14 experience? What is your understandingof the

15 record evidenceas to that?

16 MR. HANDZO: I'm just going to object.
17 I don't think that's something I cross-examinedon,

18 so it seems to be beyond the scope of cross.

MR. RICH: Your Honors, this is
20 completely going to the half an hour of examination

21 on all of the outlying characteristicsof the

22 direct licensing evidence and why it would be
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1 rational for all of the reasonsMr. Handzo
459

2 indicated for individual record labels to default

3 back to this proceedingrather than to engaging in

4 transactions

And I'm just connecting it all up and

6 back to testimony and deposition testimony which

7 in two minutes, which Mr. Handzo worked with.

CHIEF JUDGE BURNETT: Questions?

Overruled.

10 Go ahead.

11 BY MR. RICH:

12 Q. Do you have the question in mind?

13 No.

15

16 Q.

Let me try it again.

I lose focus when lawyers talk.
What is your understandingfrom the

17 record evidence

18 CHIEF JUDGE BARNETT: We do that on

19 purpose.

20 (Laughter.)

21 BY MR. RICH:

22 What is your understandingfrom the
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1 record evidenceas to the nature of SoundExchange's

2 reaction to the prospectthat in this proceeding,

3 in this courtroom, during this hearing, evidence

4 would be adducedas to direct licensesreflecting
5 demanddiversion for increasedplays on SiriusXM?

6 Do you have an understandingof that?

7 A. Yes, I do.

460

What is that understanding?

Explicitly, they statedthat they did

10 not want independentlabels to sign direct licenses
11 out of the expectationthat it would have a

12 negativeeffect on the rate that would come out of

13 this proceeding.

14 Q. And are you aware of any documentsthat
15 you reviewed that indicate out. of SoundExchange's

16 own mouth communicationsto members of

17 SoundExchangeand perhapsto others in the industry

18 advising them that such transactionswould, in

19 fact, be used as evidence in this proceeding?

20 Yes. That's -- both public and

21 private.
22 MR. RICH: Let me mark at this point as
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1 SoundExchangeTrial Exhibit Number 2 a document

2 which also appearsas SXM Direct Examination,

3 Exhibit 10 to -- to Mr. Frear'sdirect testimony.

MR. HANDZO: I'm standing only to

5 interrupt to say I don't think that can be

6 SoundExchangeTrial Exhibit 2.

MR. RICH: It's been a long day.

The SX and SXM is driving me crazy.

9 Thank you.

10 SiriusXM Trial Exhibit 2.

CHIEF JUDGE BARNETT: It would be

12 Number 2 for SiriusXM.

13

14

15

(SiriusXM Trial Exhibit Number 2 was

marked for identification purposes.)

THE WITNESS: I seem to be left out.

16 I'm the only one in the whole room who doesn'thave

17 one.

18 Thank you.

19 BY MR. RICH:

20 Q ~ Dr. Moll, I put before you a document

21 which -- which appearsto be an August 2011 release
22 by SoundExchange.
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Have you seen this documentbefore?

Yes, I have. I think I cited it, if

462

3 I'm not mistaken.

Q ~ And if you look down into the fourth

5 paragraph,there'ssome bold typeface.

Do you see that?

Yes.

Q ~ And it reads, quote, We have long been

9 preparing for this proceedingand are planning to

10 seek a substantialincreasein the statutory rate.
11 In other words, we plan to seek rates well in

12 excessof the 2012 rate of 8 percent.

13 And then it goes on, As in the past, we

14 will presentevidenceof the rates reflected in

15 currently privately negotiatedlicenses in the

16 marketplace. Those rates may play a very

17 significant role in the outcome.

18 Was that among the evidenceyou

19 consideredin reaching the conclusion you testified
20 as to a few minutes ago?

21 Yes.

Q- And if you turn to Pages54 and 55 of
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1 your written direct testimony for a moment.
463

In the carryover paragraphbeginning,

3 These statementsreveal widespreadrecognition

4 among industry personnelthat the direct licensing
5 activity of SiriusXM is likely to lead to lower

6 rates becauseit leads to competition among record

7 companiesand so forth, I take it that's also a

8 a -- well, let me not -- let me ask you -- let me

9 read the balance in the record, then let me ask you

10 a question.

Whereasmany record companies,

12 including the four majors, are unwilling to enter

13 into meaningful negotiationsfor direct licenses,
14 these statementsshow that the source of this
15 reluctanceis the expectationthat letting
16 SoundExchangelead a collective effort to set a

17 single statutory rate for the entire industry will
18 produce more royalty income for all because

19 SoundExchangewill not respond to the competitive

20 incentive facing each record company to compete on

21 the basis of price in order to receive more plays.
22 This phenomenonis preciselywhy the direct
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1 licensesbetween SiriusXM and 62 record companies

2 are the most appropriatebenchmark for this
3 proceeding.

Does that accuratelysummarize that
5 your conclusion as to this aspectof

6 SoundExchange'sreaction, as it were, to the direct
7 licenses, and would you care to amplify it in any

8 way?

Yeah.

10 So the basic point is that the

11 expressedconcern in not only this document, but

12 other documentscited in my report is precisely
13 this, that if you have a reasonablycompetitive

14 marketplacewhere there are willing buyers and

15 willing sellers entering into transactions,and the

16 right that is being transactedis essentiallythe

17 same as the right that's -- that's at stake here,

18 then that is -- is going to be of profound

19 importance in setting the rate. It has to be -- it
20 at least has to be taken very seriously.
21 And it's that phenomenathat leads

22 led SoundExchangeand other industry associations
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1 to try to -- to convince their members that they

2 shouldn't sign such agreements.

465

Q ~ Do you still have your deposition

4 transcript in front of you? Mr. Handzo read you an

5 excerpt at Page 85, I believe, from that -- pardon

6 me -- from Page 89 of that.
Okay, I'm there.

8 Q. I'm going to go back to the bottom

9 beginning at Line 18 of Page 85 to put that in its
10 proper context since that was the end of a rather
11 lengthy colloquy, and ask you if that's a more

12 complete recitation of your testimony at the time

13 and if it's accurate.

14

15

17

18

19

20

21

22

So beginning at Line 18 on Page 85:

"Question: Flipping over to

Page 30 of your testimony, Dr. Noll,

there'sa line in the middle of the

first full paragraphwhich reads,

quote, In other circumstances,

SoundExchangerepresentsall or

nearly all record companies in a rate
proceedingthat offers an alternative
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to separatenegotiationsbetweena

rights holder -- a rights user and a

record company, end quote.

466

"Do you see that?
"Answer: Uh-huh.

"Question: What impact, in

your view, does that have on the

negotiationof direct licenses?

10

12

13

14

15

"Answer: The impact it has is
that, first of all, the rates
advocatedby SoundExchangedo not

becausethey are uniform acrossall
record companies, they eliminate the

possibility of demand diversion, so

they remove the incentive for

competition.

17 "That means that the choice

18

19

20

21

22

facing a particular label is not one

of strict competition, but it is a

competition overlaid by the

uniformity of the statutory rate,
which is not basedon the most
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10

13

15

17

18

19

20

21

22

important form of competition that
exists in the industry.

"Question: If the Copyright

Royalty Judgesset a uniform rate,
individual record labels remain free

to negotiatea direct license with

SiriusXN, correct.?

"Answer: That's correct.
"Question: Wouldn't the

incentive to -- that you'e talked

about. to negotiatea lower rate in

order to get additional plays, still
exist even in the presenceof a

unitary rate set by the Copyright

Royalty Judges?

"Nr. Rich: Objection. I

didn't understandthe question.

"Question: Okay. Leaving

aside the statutes,and let's talk
about this as a matter of economics,

if a regulatorybody sets a rate that
applies to all sellers in the

467
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industry, isn't it still the case

that an incentive might exist for the

468

seller -- for an individual seller to

undercut that rate if it can increase

the volume of its salesby doing it?
"Answer: Yes, such an

incentive would exist, and it differs
among the players. Becausesince the

rate is sort of an averagerate,
10 instead -- there'sgoing to be a

degree to which there's incentive to

12 defect from the collusive

13

14

15

16

equilibrium, if you will, which

differs among companies, Number 1;

and, Number 2, the significanceof

the defection for what the market

17

18

19

equilibrium will be is enormously

different if you are a little single

artist label with a .0001

20

21

market share, compared to if you are

Universal.

22 "If Universal defects, they
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all defect. If it a tiny label in a

secondarygenre defects, there'snot

likely to be any disruption of the

collusive price. So what companies

need to take into account is what is
the effect of my defection on the

whole market equilibrium. And if you

469

10

are some small company, it doesn'

you'e not going to have any

significant effect on the market

outcome.

12

13

15

17

18

19

20

"Question: Okay. I

understandyour testimony, in

essence,to be that the fact that
there is a uniform rate set by the

Copyright Royalty Judgesessentially
eliminates the incentive for

individual record companiesto

underprice that in an effort to

createdemand diversion?

21

22

"Answer: No, no. If it did,

we wouldn't have any direct licenses.
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What I said is it reduces it. And in
470

particular, the collusive equilibrium

in the regulatedcontext -- I mean,

you can't abstractfrom the regulated

context, right, becauseit is the

presenceof regulation that causes

SoundExchangeto exist. All right.
"In the absenceof the

10

12

13

regulatoryprocess, SoundExchange

wouldn't exist, and anything that
looked like SoundExchangewould be

obviously just a cartel, right? So

I'm using the word as an economist

would use it, not as a lawyer would

15 use it. But this is a firm -- an

16

17

18

20

21

22

industry with a very small number of

dominant firms and a very large

number of tiny fringe firms. And the

incentive operatingupon the fringe

firms are very different than the

incentives operatingupon the

dominant firms, end quote."
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Is that an accuratesummation of your
471

2 testimony?

Yeah, that's how I tried to answer when

4 I was being questionedand that's my view, yes.

Q. Now, Mr. Handzo asked you a seriesof

6 questionsattempting to elicit that there was some

7 kind of informational disadvantageor imbalance in

8 the direct license setting, on the one hand,

9 betweenSiriusXM, its sophistication, its knowledge

10 of this proceedingand the like, and a typical
11 independentlabel.
12

13

Do you recall that colloquy with him?

I do.

14 Now, are you aware of any evidence

15 that, in fact, indies consideringSiriusXM's direct
16 license actually consultedwith others in the

17 record industry as part of the processof

18 determiningwhether to enter into the arrangement?

Of course. There's lots of evidence

20 that they did do, in fact, that.
21 MR. RICH: And I'm going to mark now as

22 our next exhibit -- as SiriusXM Trial Exhibit 3 a
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1 document producedout of the discovery files by

2 SoundExchange.

472

(SiriusXM Trial Exhibit Number 3 was

marked for identification purposes.)

MR. RICH: And becausethis document,

6 Your Honors, is marked restricted, I'm not going to

7 identify the senderexcept to indicate that it's an

8 individual -- a representativeof a record label

9 identified at the top of this e-mail chain.

10 And it's addressedto an individual at
11 musicreports.corn,which I'l representis MRI,

12 which Your Honors now understandto be the agent

13 that was facilitating the direct license
14 transactions

15 BY MR. RICH:

16 Have you seen this e-mail before

17 this e-mail chain?

18

19 Q.

Yes, I have, yes.

And I'm simply going to quote one

20 sentencefrom it. Down in the third line of the

21 topmost e-mail, it says, quote, I heard -- this is
22 from this individual at this unnamed label
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1 quote, I heard that XM -- which was a mis -- a

2 misstatementfor SiriusXM, I take it -- was making

473

3 these requests

MR. RICH: And that's a reference, if
5 you look down in the chain, Your Honors, to the

6 direct license proposal put forward.

7 BY MR. RICH:

8 Q. Quote, I will look at the license, but

9 will also confer with A2IM and other indies, closed

10 quote.

Do you know what A2IM is a reference

12 'to?

13 A.

14 independents.

Yeah, it's the trade association,of the

Is that typical of documentsyou saw of

16 this type indicating that one or more perspective

17 licensorswas going to, quote, consult with others?

18 Well, yes. There are lots of documents

19 that discussconsulting not only with A2IM, but

20 with others.

21 MR. RICH: Let me mark next as SiriusXM

22 Trial Exhibit 4 a document authoredby the same
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1 trade association,A2IM.
474

(SiriusXM Trial Exhibit Number 4 was

marked for identification purposes.)

MR. RICH: While I'l doing that,
5 Your Honors, I would offer in evidence SiriusXM

6 Trial Exhibits 2 and 3.

CHIEF JUDGE BARNETT: Any objection?

MR. HANDZO: I don't object. I do want

9 to correct.
10 I think Mr. Rich may have misspoken. I

11 believe I heard him say this was produced from

12 SoundExchange'sfiles. It bears a SiriusXM

13 Bates number.

MR. RICH: My apologiesagain. Thank

15 you for correcting me.

16 Your Honors, has there been a ruling on

17 the others? I may have missed it.
18 CHIEF JUDGE BARNETT: I'm sorry. Two

19 and 3 are admitted.

20

21

(SiriusXM Trial Exhibit Numbers 2 and 3

were admitted into evidence.)

22
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1 BY MR. RICH:
475

Q. Do you have in front of you what we

3 have marked as SiriusXM Exhibit 4?

Yes.

JUDGE ROBERTS: Before we move on to

6 that, Mr. Rich

MR. RICH: Yes, sir.
JUDGE ROBERTS: -- ProfessorNoll, I

9 notice that Exhibit 3, while not in the portion
10 that Mr. Rich read, but does mention most favored

11 nation clause.

THE WITNESS: Yes.

JUDGE ROBERTS: Does that refresh your

14 recollectionat all as to whether any of the

15 agreementsthat you reviewed might have the clause

16 in there?

17 THE WITNESS: I'm fairly certain That

18 nothing I'e seen has an MFN clause, but I would

19 hate to testify to 80 licenses. All right?
20 I do not recall ever having seen an MFN

21 clause in any of these licenses,but testifying
22 from memory of all 80 is not -- doesn'tmean there
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1 aren't any; it's just that I'e never seen one.
476

The point is these license actually
3 expire at a given point in time. There would be a

4 year and a half, two years into the statutory
5 license that comes out of this proceeding,and they

6 do not have -- the ones I have seendo not have

7 anything other than, at that point, either party
8 can opt out.

JUDGE ROBERTS: Thank you.

10 BY MR. RICH:

Q. Have you seen the document that's been

12 marked as Exhibit 4 previously?

13 Yes. I actually found this on my own

14 looking on the Internet.
15 Q ~ And if you look in the second

16 paragraph,you'l see in the -- I believe in the

17 secondsentence,the statement,quote,

18 SoundExchange-- this is the -- the industry

19 organization for independentlabels, correct,
20 writing this?

Yes.

22 Q ~ quote, SoundExchangeis an advocate
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1 for the highest possible royalty rates for

2 noninteractivedigital music streamingservices.

477

Do you see that?

Yes.

And then down two paragraphs,Members

6 have been calling to ask about the SoundExchange

7 statutory license, so we just want to advise our

8 members that the Copyright Royalty Board set
9 SoundExchangerate for 2011 is 7.5 percent of

10 revenuesand, for 2012, will be 8 percent of

11 revenues. And for years subsequentto 2012,

12 SoundExchangewill be seeking a rate increaseover

13 the 8 percent of revenuesrate in the CRB rate
14 hearing, unquote.

15 Do you see that?

Yes.

17 Does that suggestto you an information

18 imbalanceor disadvantagein relation to the direct
19 licensing efforts?
20 No. That was what I was referring to

21 in my answer before, that there is lots of

22 information available from the industry side. And
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1 if you'e a seller, you would be more prone,

2 actually, to pay attention to the information

3 coming from the industry side than from the person

4 who is trying to buy your rights.

478

Now, Mr. Handzo asked you a seriesof

6 questionsabout the import of the fact that a label

7 entering into a direct. license would receive fully
8 100 percentof the royalties coming from SiriusXM

9 in contradistinctionto the percent:ageit would

10 receive as a distributeeunder a statutory royalty.
Do you remember that?

A. I do.

14

I just have one questionon this.
What. is your understanding-- let'

15 assumethat a label is a signatory to a direct
16 license.
17 What is your understandingas to how it
18 will go about making its determinationas to what

19 portion of those royalties to disburse, or pass

20 along, to its artists and/or -- again, to a

21 dialogue you had with Mr. Handzo -- how it would

22 treat recouping advancesor the like? How would

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

1 that happen?

A. Based on the contracts it has with its
3 artists, it -- it will do whatever the contracts

4 call for.
It's not a matter of the whim of the

6 record company, is it?
No, no.

Now, Mr. Handzo also asked you a series
9 of questionsindicating what we'e established,

10 which is that no major has, to date, entered into
11 any direct licenses; is that correct?

12 That's correct.
13 Now, if you could turn briefly to

14 Pages 40 and 41 of your direct testimony, please,
15 written direct.
16 Are you there?

17 I'm there

18 There's a section titled Incentives of

19 major to compete.

20

21

Do you see that?

I do.

22 What are you communicating in that

(866) 448 - DEPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012— Vol. II

1 section of the report?
480

This section is an investigationof the

3 incentives of -- of an individual major to defect

4 from the -- the unitary price charged to all and

5 sign a direct license. And it -- it deals with

6 calculating what the pluses and minuses are and

7 what would have to be true for them to want to be

8 willing to sign such a license.

Q. So do you have an opinion that absent

10 the availability of this forum and of SoundExchange

11 as an alternativevehicle for licensing rights to

12 SiriusXM, the degree of interest one would have

13 expectedto see from one or more majors to the

14 SoundExchangelicense -- to the -- pardon me -- to

15 the SiriusXM license offer?

16 Yes. The basic story is that the

17 existenceof a processfor setting uniform rate
18 basically eliminates the incentive of labels to

19 sign direct licenseson their own, even though if
20 they thought they could get away with it and be the

21 only one, they would have a powerful incentive to

22 do so.
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1 Q. My final questionrelates to a couple

2 of answersyou gave relating to the impact of this
3 regulatoryprocesson how one thinks about the

4 competitivenessand the nature of licensesreached

5 with this overhang.

481

And you testified to the effect that
7 all licenses,or something like that, in the

8 digital domain are affectedby it, correct?
That's correct.

10 And my specific question is, what about

11 something like interactive services? Are they

12 affectedby the regulatory overhangand, if so,

13 how?

Yeah, becausethe premise, actually,
15 that experts on both sides undertakeis that.

16 somehow there is this relationship in price between

17 the different forms of digital delivery of music

18 that exists. And that's becausethere does exist
19 some degreeof substitutionacrosselasticity
20 acrossall these things.
21 It doesn'tmean that's the only effect,
22 but it is an effect that needs to be taken into
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1 account.
482

So if you just think in a simpleminded

3 way about hot dogs arrayedon a beach, if one hot

4 dog stand in the middle of the beach cuts its
5 price, the immediate effect is not on hot dog

6 standsa mile away, but there'sa cascadeeffect.
7 And competition by the nearestneighbor spills over

8 into the next neighbors, spills over into the next

9 neighbors, and affects the price structureacross

10 the entire spectrum.

So -- and in the end, the hot dog stand

12 a mile away who has no competitive overlap with the

13 hot dog stand right here ends up having to cut its
14 price becausethe hot dog stand right here cut its
15 price. And that's the same mechanismgoing on.

16 This is a product differentiated
17 industry where there probably is very little direct
18 competition, say, between interactive servicesand

19 terrestrial radio, but if you change the rights
20 prices for anything in the middle, it changesthem

21 for them all. Becausethat's the nature of the

22 competitive processis they will have an
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1 interactioneffect on each other.
483

MR. RICH: Your Honors, I would like to

3 offer our Trial Exhibit 4 in evidenceat this
4 point.

CHIEF JUDGE BARNETT: Mr. Fakler, any

6 objection?

10

13

15

16

17

18

19

20

21

MR. FAKLER: No objection, Your Honor.

CHIEF JUDGE BARNETT: Mr. Handzo?

MR. HANDZO: No objection.

CHIEF JUDGE BARNETT: It is admitted.

(SiriusXM Trial Exhibit Number 4 was

admitted into evidence.)

MR. RICH: Thank you.

That concludesmy redirect.
CHIEF JUDGE BARNETT: Thank you.

Mr. Handzo, recross?

MR. HANDZO: No, Your Honor.

CHIEF JUDGE BARNETT: Thank you.

May this witness be excused?

JUDGE WISNIEWSKI: No.

CHIEF JUDGE BARNETT: Judge Wisniewski.

22 I should have known.
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JUDGE WISNIEWSKI: Thank you. I
484

2 appreciateit, Judge Barnett.

Just a few questions, ProfessorNoll.

4 I'm trying to clarify some numbers and so forth.
At Page 40 of your testimony, you talk

6 about the four major record companiesaccounting

7 for between55 and 65 percentof all plays on

8 SiriusXM.

Do you know what period we'e talking
10 about there?

THE WITNESS: A couple of years ago. I

12 believe thesedata were for, like, 2010, 2011,

13 something like that.
JUDGE WISNIEWSKI: So for, like, the

15 whole year'?

16 THE WITNESS: Maybe more than a year,

17 yeah. I don't have it memorized, but it wasn't a

18 day. It was an extensiveperiod of time.

19 JUDGE WISNIEWSKI: And what about the

20 pre-1970 recordings? Does that include that
21 number -- is that included in that number?

22 THE WITNESS: I'm sorry. I didn'
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1 the pre what?
485

JUDGE WISNIEWSKI: The pre-1970s

3 recordings, is that included in this number?

THE WITNESS: No. I think this is
5 everything, not just the things that are big, but

6 I'm not sure of that. You should -- I got this
7 number from Mr. Gertz, so he's the one to ask the

8 questionabout what exactly -- how do you unpack

9 it.
10 JUDGE WISNIEWSKI: So I should ask him.

THE WITNESS: It may well be -- you'e
12 right, it may well be the thing for which a license
13 fee is due, which would exclude the pre-'70
14 recordings.

15 JUDGE WISNIEWSKI: On Page 66 in your

16 testimony, you'e talking about the survey data the

17 audiencein cars for Pandora, other Internet
18 streamingservice, SiriusXN and so forth.
19

20

THE WITNESS: Yes.

JUDGE WISNIEWSKI: In talking about

21 that and making those comparisonswhere it talks
22 about audienceratings
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THE WITNESS: Yes.

JUDGE WISNIEWSKI: -- are those data

486

3 disaggregatedfor music listening as opposedto

4 nonmusic listening?
THE WITNESS: No, they are not.

This is just the total -- yes, this is
7 the total audiencein cars for all radio, yeah.

JUDGE WISNIEWSKI: On Pages 83 and 84

9 of your testimony, where you'e referencing

10 Mr. Hauser'sstudy

THE WITNESS: Yes.

12 JUDGE WISNIEWSKI: -- I was a little
13 puzzled by the languageyou use in there.

15

THE WITNESS: Okay.

JUDGE WISNIEWSKI: Isn't it true that
16 Mr. Hauser never claims to show how much less
17 consumerswould be willing to pay for satellite
18 radio if music channelswere discontinued?

19 THE WITNESS: He asks what is the

20 incremental-- he has a preciseway of saying it in

21 his report, so

22 JUDGE WISNIEWSKI: Didn't he actually
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1 claim to show how much consumerswould be willing
2 to pay for music channelsthat would be available

3 in conjunction with severalother characteristics?
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THE WITNESS: I don't think he uses

5 either characterization.
Let me -- let me get his report to be

7 precise, becauseI don't want to mischaracterize

8 him.

It says, They'e willing t:o pay 3.24

10 for music, which is reducedto $2.11 when music is
11 limited to music recordedsince 1970. That's the

12 willingness to pay for music.

13 JUDGE WISNIEWSKI: But he doesn'

14 separatethat out. from the other characteristics,
15 does he?

THE WITNESS: The way the survey is
17 constructedis -- is to -- you can -- is to accept

18 the characteristicsand then add music, okay?

19 JUDGE WISNIEWSKI: And in all
20 likelihood, there's some interactioneffect between

21 those variables, isn't it?
22 THE WITNESS: That was the discussion.

(866) 448 - DHPO
www.CapitalReportingCompany.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012- Vol. II

1 As you know, if you -- remember the old literature
2 on what is the effect of deregulatingsurface

3 transportation? And if you did railroads first and

4 then trucks, you would assignalmost all the value

5 to railroads; if you did trucks first and then

6 railroads, you'd assignalmost all the value to

7 t:rucks.

488

It is the same phenomenathat when

9 when there are multiple things affecting the area

10 under the demand curve, the amount you attribute to

11 each act independentlydependsupon the order in

12 which you do them.

13 JUDGE WISNIEWSKI: And in the Hauser

14 study, he -- he essentiallyfactors out the

15 pre-1970smusic.

16

17

Did you account for that?

THE WITNESS: No, I did not. I made no

18 attempt to do that.
19 I just used the gross number, the $ 3.24

20 number.

21 JUDGE WISNIEWSKI: Turning to Pages 84

22 and 85 on your comedy channel adjustment.
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THE WITNESS: Yes.

JUDGE WISNIEWSKI: Could you elaborate

3 on why you think the number of channelsis a good

4 proxy for the number of plays?

THE WITNESS: I have no idea what the

6 right number is.
Normally, comedy records last longer,

8 and so you would expect fewer plays. But I don'

9 have any hard evidenceabout that, so -- and I

10 don't -- and I certainly don't have any number

11 any evidenceabout the audienceratings of the

12 comedy versus the others.

13 JUDGE WISNIEWSKI: But you have

14 actually used a number of channelsas a proxy for

15 that. I'm trying to see if there's some

16 relationship there that you'e positing.
17 THE WITNESS: The underlying assumption

18 is that the frequency of plays and the audience

19 rating is the same for comedy channelsas it is for

20 the others, and that may not be true.
21 I -- I -- I simply say -- at least I

22 made an adjustment. You know, I tried to take that
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1 into account. And I -- that's why I ended up with

2 55 percent insteadof 50, as Januszdid.
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JUDGE WISNIEWSKI: On Page 91, the top

4 of 92, toward the end there, basically.
THE WITNESS: I'm sorry. I didn't hear

6 you.

JUDGE WISNIEWSKI: Ninety-one and 92,

8 you'e talking about: COLA adjustments,actually.
And I'm trying to figure out are you

10 saying no COLA adjustmentis neededafter 2012

11 becausethe rate of revenuegrowth will be

12 sufficient to produce the same results'
13 THE WITNESS: What I'm saying is the

14 right way to think about this -- the reason that.

15 there'sa difference betweena percentagerate and

16 a per-play rate is that the per-play rate would,

17 over time, be underminedby inflation; whereas the

18 percentagerate wouldn'.
19 The rate of inflation and the rate of

20 price increasewould just automatically lead to

21 more royalty payments if you use a percentagerate
22 than if you use a per-play rate.
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So the logic of why you might want to
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2 have a per-play rate go up at a relatively small

3 rate, which -- which it does over time, doesn'

4 carry over to the percentagerate.
JUDGE WISNIEWSKI: Back on the earlier

6 part of your testimony, around Pages24 and 25, you

7 talk about -- this is the section dealing with fair
8 return.

10

THE WITNESS: Yes. Yes.

JUDGE WISNIEWSKI: You talk about rates
11 to allow both buyers and sellers to recover their
12 costs.
13 The discussionthat you have there
14 appearsto be a little bit one sided in -- in favor

15 of the buyer in this proceeding. There seems to be

16 no mention or exploration of -- of whether the

17 profits that you cite for the record companiesare

18 sufficient to allow the record companiesand the

19 artists to recover their initial investments.

20 And I was wondering why you didn'

21 focus on that.
22 THE WITNESS: This is simply an attempt
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1 to deal with the SXM side of it. We had a

2 discussiontoday about how the incentive
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3 structure
JUDGE WISNIEWSKI: I think you just

5 answeredmy question, actually.
THE WITNESS: Yeah.

JUDGE WISNIEWSKI: Thank you.

THE WITNESS: Yeah. Okay.

JUDGE WISNIEWSKI: Beginning about

10 Page 36 -- 35, excuseme -- and I think we talked
11 about this a little bit before -- you talked about

12 the direct licensesand why they'e the most

13 appropriatebenchmark. And in particular, Number 3

14 there, you said, The buyer is the only provider of

15 SDARS.

16 THE WITNESS: That gets back to the

17 questionyou asked yesterday.

18 JUDGE WISNIEWSKI: And I guesswhat

19 what that raises is if there are, in fact, other

20 competitors to SiriusXM of the kind you have

21 describedand others are preparing to describe in

22 this proceeding,doesn't that kind of disappear?
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THE WITNESS: Well, in a product
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2 differentiated industry -- and, indeed, I -- I'l
3 give you an argument why you can't have identical
4 comparisons-- identical competitors in this
5 industry in general, which is, whatever

6 whichever element of it you'e in, whether it'
7 like SiriusXM, where you'e combining plat.form and

8 content, or whether you'e just a -- a content

9 provider using somebodyelse'splatform, there'
10 fixed costs associatedwith it, which means that
11 equilibrium market structurehas to be product

12 differentiation; that you'e never going to have a

13 circumstancewhere many competitive substitutes
14 exist that are perfect substitutesside by side,
15 becauseif they did, they couldn't recover their
16 costs.

17 All right. So -- so what this means is
18 that we can go the next step away from SiriusXM and

19 identify the next closestcompetitor, but that
20 competitor won't be a perfect substitute.
21 There will be some -- that's why I just
22 wrestled with just using Last.fm, which is a pretty
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1 close substitutefor Pandora, becausethey are

2 different, and I have no way of making that
3 adjustment. I mean I'm -- you know, there is no

4 objective way to say, well, what should the

5 appropriateadjustmentbe when you move away from

6 SDARS to the next closestcompetitor.
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JUDGE WISNIEWSKI: That's kind of the

8 question that I'm getting to and struggling with

9 here on the basis of the testimony that you

10 provided.

Becauseif, in fact, there are such

12 competitors, if we are talking about a market that
13 is one where -- it -- the supplier side of the

14 market is product differentiated, for example, if
15 we were talking about the brands of soda, the same

16 sort: of thing, if we were trying to get to a market

17 price, we wouldn't just focus on Coca-Cola and

18 Pepsi; we would, in fact, focus on all of the

19 prices, even in that product differentiatedmarket,

20 to come up with a -- a market price.
21 THE WITNESS: The issue would be

22 notice -- that's a great example, becausesuppose
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1 that we have the Cola Rights Board, all right
495

JUDGE WISNIEWSKI: I'm sorry. I didn'

3 hear you.

THE WITNESS: -- the Cola Rights Board,

5 and it's supposedto determine the transactions
6 price between, say, generic cola manufacturersand

7 large supermarketchains. But out there, we have

8 Pepsi and Cola setting market prices.
That would be too high, becausewe know

10 from observationin the real world that the generic

11 Cola manufacturershave lower prices than Pepsi and

12 Coke.

13 Likewise, if we use the set of generic

14 manufacturersto set a price for Pepsi, the price
15 would be too low for Pepsi.

16 So that's a good example is when you go

17 to the grocery store and you look at all the colas,

18 yes, it's true that Pepsi and Coke are pretty much

19 the same, although they might have a sale, and then

20 Royal Crown is a little cheaper, and then all the

21 brand names that are -- that just say Cola on them

22 are cheaperstill. And that's the problem.
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And so SDARS is SDARS, and then there
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2 are some nearby competitors that have different
3 features. And, you know, let's call those the

4 generic colas. And I have to worry about how I

5 adjust from the generic cola to the Cola whose

6 price I'm trying to set.
And in this case, I don't know how to

8 do that. And that's why I'm sort of ignoring it.
9 I just accept those as being substitutes,even

10 though everybodyhere knows they'e not; they'e
11 not perfect substitutes.
12 JUDGE WISNIEWSKI: Well, but if you

13 if you do that, okay, then, if Sirius is the only

14 buyer, doesn't that really mean that what you'e
15 asking us to do is to set a rate basedon monopsony

16 power, becausethen we'e reflecting the market

17 THE WITNESS: No, because

18 JUDGE WISNIEWSKI: -- as you have

19 defined the market

20 THE WITNESS: -- product

21 differentiation
22 JUDGE WISNIEWSKI: -- at most
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1 appropriate

THE WITNESS: -- the market definition
3 is not -- in a product differentiated industry is
4 not that every single firm is a monopoly.

JUDGE WISNIEWSKI: But see, that's what

6 you offered us here as the benchmark.

THE WITNESS: No, no, I haven',
8 becauseI'e also given you argumentsabout why I

9 believe that it is inappropriateto refer to

10 SiriusXM as either a monopolist in a product market

11 becauseit has sufficient competitors that it
12 isn', but even if that were true, if it'
13 acquiring an input in -- that is not only provided

14 to it, but exactly the same input as applied to

15 lots of other industries, then its monopoly power

16 in the product market doesn't translateto any

17 market power at all in the input market.

18 So the argument about SiriusXM being

19 unique to, therefore, there'sa monopsonyprice, is
20 wrong in two counts

21 JUDGE WISNIEWSKI: But if there is, as

22 you were suggestingearlier, very little
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1 substitutioneffect
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THE WITNESS: No. I'm saying there is
3 an important -- they would -- if there were no

4 substitutioneffect, then, indeed, SiriusXM would

5 be a monopolist.

JUDGE WISNIEWSKI: But in your

7 discussionof promotion and substitution, you have

8 downplayedany substitutioneffect.
THE WITNESS: That promotion and

10 substitutiondiscussionis about sales of digital
11 downloads and CDs, all right? And the issue -- the

12 issue there is there'sa competitive substitution
13 effect versus a positive informational

14 complementaryeffect, all right?
15 And when we talk about CDs and digital
16 downloads, we'e getting far enough away from what

17 the SiriusXM product is so that the substitution
18 effect gets overwhelmedby the promotional effect.

But that wouldn't be true for the near

20 neighbors, right, becausethe near neighbors,

21 the -- the Pandorasof the world, are -- are mainly

22 substitution. That's how you go about trying to
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1 define a market in a product differentiated
2 industry. You start with the nearestneighbors and

3 you keep expanding the number of firms in the

4 market until the substitutioneffect against the

5 firm you'e interestedin, which is SXM, is
6 sufficiently small that that group as a

7 collectivity could engage in effective price
8 collusion.
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JUDGE WISNIEWSKI: But isn't the

10 benchmarkyou'e offering us not for a product

11 differentiatedproducer?

12 THE WITNESS: No, but it is a firm that
13 faces -- two things: it's a firm that faces

14 competition in the product market, so it doesn'

15 have -- market power in the product market;

16 secondly, it is -- that the inputs it requires,
17 it's a tiny fraction of that input market, so it
18 has no market power in that market either.
19 So in order for SiriusXM to be a

20 monopsonistin rights, it has to be the case that
21 it has the ability to force the supplier to

22 charge -- to set a lower price, and it doesn'
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1 becauseit has too low a market share.
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JUDGE WISNIEWSKI: So you'e assuming

3 that, in fact, if the input suppliersdid not sell
4 their product to SiriusXM, they would be able to

5 sell it elsewhere

THE WITNESS: Yes.

JUDGE WISNIEWSKI: -- to make up for

8 that.
THE WITNESS: Yeah. In other words,

10 they have no good reasonto -- to -- to subject
11 themselvesto the exerciseof monopsonypower for

12 basically -- the first reason is Sirius is too

13 small a share of the market, and the secondreason

14 is if they thought that was happeningto them, they

15 could just not sign the license and have their rate
16 determinedhere.

17

18

So it's just not a plausible scenario.

JUDGE WISNIEWSKI: I'm glad you'e
19 helping to clarify this a bit, becausethe -- your

20 written direct statementwas a little bit confusing

21 in that regard.

22 THE WITNESS: I'm sorry.
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JUDGE WISNIEWSKI: If you go through
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2 Pages 46 through 48 where you talk about the

3 absenceof monopsonypower, you also talked about

4 something that Sirius allegedly can offer that its
5 terrestrial radio and Internet competitorscan'

6 really offer, and that's the kind of incentive to

7 more plays relative to other record companies.

THE WITNESS: Well, no. The

9 terrestrial radio offers that and so do the

10 Internet streamingservices. They'e just like
11 radio. That's their
12 JUDGE WISNIEWSKI: But I thought you

13 had indicated that that was a particularly good

14 selling point for these direct agreements.

15 THE WITNESS: No. I was making a

16 parallel. I was saying that the promotional effect
17 of terrestrial radio is like the promotional effect
18 of Internet radio and satellite radio, too; that
19 they have this feature that -- and that the closer
20 you get to being user controlled, the less -- the

21 more -- the more its -- it is a substitutioneffect
22 and the less it's a complement.
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JUDGE WISNIEWSKI: Let me ask you to
502

2 turn to anotherarea, if I could, and that had to

3 do with the question of availability.
THE WITNESS: Yes.

JUDGE WISNIEWSKI: And I guess the one

6 question that I have for you is, if the service

7 increasesits price to consumers,won't they be

8 reducing the amount of createdproduct to the

9 public?

10 THE WITNESS: Of course. But the

11 notice that if they increasetheir price, what

12 happensto the producersof the -- of the creative
13 product dependson the elasticity of demand of the

14 final product, becauseyou could -- because

15 JUDGE WISNIEWSKI: They could have a

16 revenue increaseor revenuedecreasebasedon that
17 instance?

18 THE WITNESS: Right. If the revenue

19 goes up, their royalties go up. So the

20 availability to consumersis reduced, but both

21 the -- both the content providers and the platform

22 provider are better off. In other words, as long
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1 as there'
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JUDGE WISNIEWSKI: I grant you that.
3 I'm simply asking you about availability to the

4 public, which is the factor we have to consider.

THE WITNESS: The availability to the

6 public -- every time there is a price increase,

7 whether it's at the final product line or at the

8 input line, that has a negative effect on use

JUDGE WISNIEWSKI: So long as the input

10 increaseis passedon to the public

THE WITNESS: Yes.

12 JUDGE WISNIEWSKI: -- wouldn't that be

13 correlative to that?

15

THE WITNESS: Right.

JUDGE WISNIEWSKI: Talking about these

16 agreements,these direct licensing agreementsthat
17 Sirius has entered into, at one point, you had

18 indicated that there were broader rights that were

19 being negotiated.

20 THE WITNESS: Yes.

21 JUDGE WISNIEWSKI: And you had

22 indicated that, therefore, they were probably worth
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1 even more than -- than the rights at issue here in

2 this proceeding.
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How can you make that particular
4 assumption? Isn't it true that in every

5 negotiation, you can have situationswhere somebody

6 is willing to trade off a lower price for one item

7 in exchangefor the opportunity to have the

8 additional right?

THE WITNESS: Well, from the standpoint

10 of Sirius, the value of these rights is not only

11 does it cover their satellite radio service, but.

12 allows them the possibility in the future to

13 competewith the customizedservices. That's what

14 the right is.
15 And so, right now, they'e at a

16 competitive disadvantageto Pandoraand Last.fm and

17 all the rest, becausethey have no degree -- they

18 have no possibility for customization,no

19 possibility for caching, things like that.
20 What these licensesdo is move the

21 relationshipbetween the directed licenseesand SXN

22 towards the same relationship that the same
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1 entities have with, say, Last.fm.
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So in that sense, from the standpoint

3 of SiriusXM, these rights are more valuable and

4 they would be willing to pay more from them.

JUDGE WISNIEWSKI: From the point of

6 view of SiriusXM.

But from the point of view of the

8 record companieson the other side, are those

9 rights necessarilymore valuable?

10 THE WITNESS: They have a product that
11 is more valuable if those rights assign to it, all
12 right? That is to say, the demand for their
13 product goes up, and so those rights that they give

14 to them -- they don't have any cost implications of

15 all this, since we'e not talking about

16 substitutionagainst other things, but they

17 JUDGE WISNIEWSKI: Let me ask you

18 this: If -- and we'l just use a hypothetical if
19 you

20 THE WITNESS: Um-hum.

21 JUDGE WISNIEWSKI: -- supposethat
22 there is some right, we'l call it X, which is akin
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1 to the right in this proceeding, and some further
2 right called X plus 1, which is an additional right
3 that's granted, okay, as a result of these direct
4 licensing agreements.
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Isn't it possible that a record company

6 might be willing to offer a lower price provided

7 that what they'e getting is X plus 1 and an

8 increasedquantity of use under X plus 1,

9 therefore, their revenuesgo up?

10 THE WITNESS: The conditions under

11 which that's true are this -- is the incremental

12 right is less valuable. That's not true here.

13 We know from the existing licensesthat
14 the incrementalstuff they'e giving up is actually
15 more valuable.

16 JUDGE WISNIEWSKI: How do you know

17 that?

THE WITNESS: Becauseof the license
19 rates that they obtained from it. We know what

20 they get from the -- the -- the -- we know from the

21 relationshipbetween

22 JUDGE WISNIEWSKI: More valuable to
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1 whom? Let'
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THE WITNESS: From -- from the label's
3 point of view, a service that offers customization

4 and caching a higher rate than one that doesn', so

5 that, you know, like, the Slacker has caching and

6 Last.fm doesn', so Slacker pays a higher rate. So

7 they know that if you give away caching, it's worth

8 more.

So they don't have to give a discount

10 to get you to take the caching. You can -- you

11 can -- the world in which your phenomenahappensis
12 one in which I have a establishedvaluable product

13 and I'm introducing a new product. And 1 might

14 give you a discount. on the establishedproduct in

15 order to buy the new one.

JUDGE WISNIEWSKI: Is that necessarily
17 so or isn't it more likely it's a questionof

18 taking a bet on -- on what line of product is going

19 to appearmore valuable in the future?

20 THE WITNESS: Yeah, but there'sno

21 uncertaintyhere. They already know what the value

22 of the incremental rights are from other licenses
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1 that they already have.
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JUDGE WISNIEWSKI: I'm not. quite

3 sure I

THE WITNESS: We know what they get

5 from customizationand we know what they get from

6 caching.

JUDGE WISNIEWSKI: Those are the only

8 additional rights that we'e talking about?

THE WITNESS: There's three or four,

10 but they are all of this character. They'e
11 they'e not things that are fly-by-night new

12 things.

13

14

15

JUDGE WISNIEWSKI: Okay. Thank you.

That's all I have.

CHIEF JUDGE BARNETT: Counsel, any

16 follow-up questionsbasedon Judge Wisniewski?

17 MR. RICH: None here, Your Honor.

18

19

MR. HANDZO: No, Your Honor.

MR. FAKLER: No.

20 CHIEF JUDGE BARNETT: Now may this
21 witness be excused?

22 Thank you, Dr. Noll.
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THE WITNESS: Thank you.

CHIEF JUDGE BARNETT: This is probably

509

3 a good time for us to take our break so the court

4 reporter can zap off her material. So we will be

5 in recessfor five minutes.

(Whereupon, a brief recesswas taken

from 2:22 p.m. to 2:38 p.m.)

CHIEF JUDGE BARNETT: Good afternoon.

Pleasebe seated.

10 Mr. Rich, you may call your next

11 witness.

12

13

MR. RICH: Thank you.

Just before, Your Honor, I'e been

14 absolutelyremiss in failing to identify and

15 acknowledgemy trusty team here, and I want to just
16 take a second to do that.
17 My partner, Randi Singer; my partner,
18 Miranda Schiller -- we'e a bit scattered-- my

19 associatehere, Sabrina Perelman; Mr. Larson, who

20 you met, just ducked out.

And I want to acknowledgegeneral

22 counsel of our client, Mr. Donnelly and
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1 Cynthia Grier of their legal team as well.
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CHIEF JUDGE BARNETT: Okay'hankyou ~

MRS RICH: Thank you very much.

So we call, as our next witness,

5 JamesMeyers

6 WHEREUPON,

JAMES ED MEYER

8 called as a witness, and having been first duly

9 sworn, was examined and testified as follows:

10

DIRECT EXAMINATION

12

13 BY MR. RICH:

15

Q ~ Good afternoon, Mrs Meyers

Good afternoons

16 Would you pleasestate your full name

17 for the record?

18

19

20

James ED Meyers

And by whom are you currently employed?

SiriusXM Radio.

21 Q ~ What's your position there?

22 President, operationsand sales
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1 Q ~

2 pos3.i3.0n?

For how long have you held that

With the new company or

Q ~ With the post merger company.

Since the merger, about -- almost

6 four years.

7 Q ~ And before that, were you with which

8 company?

A. I was with Sirius.
10 Q ~ For how long and what position?

A. I joined Sirius in April of 2004 as

12 presidentof operationsand sales, and when the

13 companiesmerged, Mel Karmazin, the CEO, askedme

14 to take the new job as presidentof operationsand

15 sales for the combined company.

Q. In the testimony which you have

17 submittedand which we'l put before you in a

18 little while, you indicate that you have spent

19 25 years in the consumer-- in the consumer

20 electronicsbusinessin various positions; is that
21 correct?

22 Yes.
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1 Q- And I take it that one of those
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2 included a position at Thompson, Inc.?

Yes.

Q. And you, for a time, ran what it called
5 its Digital Media Solutions BusinessUnit?

Yes, you might

Can you describe

you might know it better as RCA.

Q ~ can you describewhat that unit did?

10 Sure.

RCA ConsumerElectronics was a

12 combination of the RCA and General Electric brand,

13 which sold a wide variety of consumerelectronics
14 products.

15 That company also developedand sold

16 digital set-topboxes, satellite radio -- I mean

17 satellite television boxes, cable modems, those

18 kinds of things.

19 I ran the worldwide set-top box

20 businessfor Thompson.

21 I also ran all of RCA and

22 General Electric's North American consumer
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Q ~ Thank you.

MR. RICH: We'e going to distribute to

4 Your Honors and to the witness -- what is this
5 marked as? -- as SiriusXM Trial Exhibit 5. That'

6 identified as the written direct testimony.

(SiriusXM Trial Exhibit Number 5 was

marked for identification purposes.)

MR. RICH: I should complet:e the

10 thought.

11 BY MR. RICH:

Which is a copy of your written direct
13 testimony and accompanyingexhibits.

MR. RICH: Thank you, Your Honor.

15 BY MR. RICH:

Q. Mr. Meyer, do you recognize the

17 documentwe'e put in front of you as your written
18 direct testimony in this proceeding?

19 A. Yes, I do.

20 Q ~ Would you turn to the last page,

21 please, and verify that the certification bears

22 your signature-- the declaration?
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Q. And can you also verify that the

3 attachedexhibits are those that you referencein

4 your written testimony?

Yes, they are.

MR. RICH: We would like to offer

7 Exhibit 5 in evidenceat this point.
MR. DESANCTIS: I would object,

9 Your Honor, not to the written testimony, but to

10 the exhibits that are attachedto the written
11 testimony. I couldn't tell if the proffer was for

12 everything or just the written testimony.

13 JUDGE ROBERTS: It would be helpful if
14 you identified yourself, too.

15 MR. DESANCTIS: Oh. I apologize. It
16 is my first time addressingthe Court.

17 My name is Michael DeSanctis. I'm at
18 Jenner & Block, and I'm one of the lawyers for

19 SoundExchange.

20 CHIEF JUDGE BARNETT: Nice to meet you,

21 Mr. DeSanctis.

22 Specifically, what is your objection to
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MR. DESANCTIS: Well, there are three

3 exhibits. The first, which is marked SiriusXM

4 Direct Exhibit 3, is a newspaperarticle from

5 newyorktimes.corndated November 15th, 2011.

The article obviously was not written
7 by the Defendant -- I'm sorry -- was not written by

8 the witness. It's not -- it's not the witness'

document. The witness cannot authenticateit. The

10 witness cannot vouch for the accuracyof anything

11 containedwithin it, and I cannot cross-examineits
12 author.

13 So the document is hearsay, and we

14 object on those grounds.

15 CHIEF JUDGE BURNETT: Responseto the

16 hearsayobjection?

17 MR. RICH: The article, Your Honor,

18 which is referencedat Paragraph27 and Note 3 of

19 the witness'estimony,is used by Mr. Meyer to

20 corroborateand to illustrate a proposition he

21 discussesand that we will cover briefly in our

22 oral examination; namely, the rapid evolution of
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The New York Times is, obviously, a

3 reputable journal of record. As Your Honors are

4 aware, we don't strictly follow hearsayrules in

5 this tribunal. And 37 CFR 351.10(a) indicates it
6 is subject to being admitted to the extent deemed

7 appropriateby the Judges.

It's simply -- it -- again, the witness

9 has testified in his written testimony that this is
10 consistentwith and illustrative of a trend in

11 technologywith which he is personally familiar,
12 and it's on that basis that we'e proffered it.
13 MR. DESANCTIS: I would respond,

14 Your Honor, that this is a situation where I don'

15 think it warrants special exemption from the

16 general rule that hearsaynot be admitted.

17 As the -- as counsel testified, it is
18 being presentedfor its truth to support the

19 witness'tatements.If the witness makes the

20 statements,that's fine, but I don't see why this
21 document needs to come in.

22 JUDGE ROBERTS: Mr. DeSanctis, can you
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1 tell us of other proceedingsthat we'e had that
2 you'e familiar with where we excluded reports or

3 magazinearticles or trade press or releasesthat
4 are attachedas exhibits on the grounds that you'e
5 alleging?
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MR. DESANCTIS: Well, I think, by and

7 large, experts tend to look at these kinds of

8 things, and I know that they have -- these kinds of

9 documentshave come in many, many times in past
10 proceedingsin this Court through experts.

Honestly, as I -- as I stand here right
12 now, I -- I do not recall a situation where a fact
13 witness proposeda -- a blog report being admitted

14 or not admitted.

15 JUDGE ROBERTS: If Mr. Meyer had just
16 simply, in his testimony, referencedthis, perhaps

17 in a footnote, would you have had an objection

18 then?

19 MR. DESANCTIS: No, and I think that'
20 very different.
21

22

JUDGE ROBERTS: Why?

MR. DESANCTIS: Becauseciting a
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1 document is simply that; he's simply referring
2 to -- the Court to the fact that a document exists.
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But -- and if he wants to discuss it on

4 the stand, I think that's fine, but admitting it
5 into evidenceas evidence, I think, is
6 inappropriate.

JUDGE WISNIEWSKI: Mr. Rich, are you

8 offering this for the truth of the matter?

CHIEF JUDGE BARNETT: I think he said

10 he was offering it as illustrative.
Didn't you say you were offering it as

12 illustrative of his testimony?

13 MR. RICH: As illustrative of the

14 testimony, yes, exactly. As -- as -- this is
15 this is -- the witness cites it, Your Honor and

16 Judge Wisniewski, in Footnote 3, saying The

17 New York Times is confirming what I know to be

18 true, which is, and provides an example of MOG

19 being adopted in BMW automobiles.

20 Yes, yes, the content, is, I think

21 there'severy reason to believe it's reliable, and

22 this witness can attest to it from firsthand
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JUDGE WISNIEWSKI: Are you offering it,
3 then, for our convenienceso that we wouldn't have

4 to go through the records of The New York Times?

MR. RICH: Very much so, Your Honor.

We can do it indirectly, as you

7 suggest, or we can do it, you know, for your

8 convenienceright here directly.
JUDGE WISNIEWSKI: Mr. Rich, I don'

10 mean to take to you task. You just hit the magic

11 buzzer.

12 Over the last six years, I have issued

13 this correction from the Bench innumerable times,

14 but I am still addressedas Judge Wisniewski. And,

15 again, I'm not picking on you. That's true of

16 everybody in theseproceedings,witnesses,

17 attorneysand the like.
18 MR. RICH: My apologies.

JUDGE WISNIEWSKI: The pronunciation

20 that I prefer is Wisniewski, and if we can stick
21 with that for the rest of this proceeding, that
22 would be great. If we get as far as tomorrow, that
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MR. RICH: I came to this proceeding

3 with that pronunciationand heard it pronounced

4 otherwise, and I miscorrectedmyself.

Thank you.

JUDGE WISNIEWSKI: Thank you.

CHIEF JUDGE BARNETT: We'e going to

8 take a brief recess

MR. FAKLER: I'm sorry, Your Honor.

10 May I just very briefly chime in on this topic?

Not to shock anyone, I would only like
12 to add for you just very briefly that typically, in

13 a court proceedingwhere there was a hearsayrule,
14 which isn't strictly applicable in these

15 proceedings,things like newspaperarticles,
16 New York Times articles, frequently come in under

17 the hearsaycatch-all exception. New York Times

18 certainly is a publication of note and record.

And, also, in theseproceedings,when

20 the -- when the direct testimony has been on file
21 and served for many months, if there was any

22 question as to the authenticity of these documents,
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1 they could have been raised long ago and -- and,

2 you know -- so I just wanted to put those two

3 points out there.
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CHIEF JUDGE BARNETT: Thank you.

(The Judgesconfer.)

CHIEF JUDGE BARNETT: Pleasebe seated.

Thank you for your patience.

As most of you know, we'e still
9 getting to know each other, so it's always helpful

10 to confer.

The object:ion is overruled, and

12 Exhibit 3 to the written direct testimony of

13 Mr. Meyer will be included in the record as an

14 exhibit.
15

16

17

18

(SiriusXM Trial Exhibit Number 5 was

admitted int:o evidence.)

MR. RICH: Thank you, Your Honor.

MR. DESANCTIS: My objection was

19 actually to all of the exhibits, though I only got

20 to addressthe first.
21 The argument on Exhibits 4 and 5 is
22 is similar, but I think the facts are even sort of
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This is a video copy of two television
3 commercials that, again, are -- for which this
4 witness can't vouch for its authenticity, for which

5 this witness can't vouch for the truth of what's in

6 it
We can't cross-examine-- we don't even

8 know -- at. least with the article, we know who made

9 it and where we can get it. We don.'t even know who

10 made these commercialsor where these statements

1 1 came f rom.

And I think even more so in this case,

13 the admissionof these into evidenceas evidence

14 that can be cited in findings as fact is
15 inappropriatefor the same reasonsas the last
16 exhibit.
17 MR. RICH: Your Honors, these are two

18 television advertisementswhich are referred to at
19 the beginning of Page 14 of Mr. Meyer's testimony,

20 once again, on the subject of connectedcar

21 technology.

22 And, frankly, on the premise that
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2 case, a moving picture, we were only -- we were

3 proposing to play one of them today all of 30

4 secondsbecauseit shows in visualized format the

5 increasingintegration of the technology that we'e
6 discussinghere in the dash.

And, again, this is a witness who lives
8 and breathesthis and int:erfaceswith the OEMs

9 every day of his career. And, certainly, I don'

10 think there'sany issue as to the authenticity of

11 what's there.

Again, it's -- it supplementsthe

13 witness'estimony. I don't think anyone looking

14 at it, other than creating a little bit of

15 entertainmentat this late hour of the day and

16 finding that of a bit of a relief, would reasonably

17 find any lack of plausibility to its content.

18 It is a representation-- the one we

19 propose to show is the Toyota version, which is
20 simply a representationof some integration into
21 the dash of the technology today.

22 Again, Mr. Meyer could sit here and
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1 describe it and verbally paint that picture. We

2 thought that we would provide a real-life snapshot
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3 through thesevehicles -- no pun intended -- of

4 what it looks like. That's what they'ebeing

5 offered for.

JUDGE ROBERTS: This is a Toyota

7 commercial of wide distribution?
MR. RICH: Yes.

JUDGE ROBERTS: And how did you get

10 ahold of this copy?

MR. RICH: Can I defer to one of my

12 colleagues?

13 MS. PERELMAN: We got it on YouTube.

JUDGE ROBERTS: YouTube?

15 CHIEF JUDGE BARNETT: That makes it
16 authentic.

17 MR. RICH: I don't think there'sany

18 question as to its authenticity.
19 MR. DESANCTIS: If I could just respond

20 briefly, the issue is not so much its authenticity,
21 although that can't be testedeither, but the issue

22 is television ads are -- are full of puffery,

(866) 448 — DEPO
www.CapitalReportin3,Company.corn 2012



CapitalReportingCompany
Determinationof RatesandTerms 06-06-2012-Vol. II

1 they'emade by marketing executives,and -- and we

2 simply have no basis to ask whoever made these

3 statementswhether -- whether -- you know, whether

4 this is puffery, whether the statementsare

5 actually true, whether what they'e saying is
6 can be put in their dashboard,is really as good as

7 they'e saying, whether it's really as ubiquitous

8 as they'e saying.
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We all know that, unfortunately, many

10 times, the truth is -- is somewhatdifferent
11 from -- from advertisements.

CHIEF JUDGE BARNETT: I was just going

13 to ask, Mr. DeSanctis, isn't the essenceof

14 advertisingpuffery, and wouldn't that go to the

15 weight of it if it's admitted?

16 MR. DESANCTIS: Well, if it could be

17 crossed, Your Honor, yes. The problem with this is
18 that I can't cross its author or its director or

19 its writer. And so if it goes into evidence, we'e
20 stuck with it.
21 JUDGE ROBERTS: Well, you have a

22 rebuttal phase, Mr. DeSanctis, so I would assume
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