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I.

Introduction and Witness Background
1.

My name is Waleed Diab. I am the Global Head of Recorded Music Business

Development at Google LLC. In this role, I manage Google’s business relationships with record
labels, including partnership efforts and licenses with both major and independent record labels.
2.

I joined Google in 2011. Before my current role, I served as Head of Major Label

Business Development and before that as Senior Legal Counsel. I was responsible for negotiating
and drafting content licenses with record labels, music publishers, performing rights organizations,
and other rights holders.
3.

I have worked with music licensing and business development for digital music

services for more than sixteen years. After receiving my law degree from Benjamin N. Cardozo
School of Law in 2004, I joined MTV Networks Business & Legal Affairs department, eventually
1
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becoming Senior Counsel of Music Strategy & Relations. I spent six years doing music licensing
work at MTV before joining Google.
4.

This declaration is based on my personal knowledge and information made

available to me in the course of performing my job duties at Google. In this statement, I will
discuss the licensing of sound recording rights for the Google Play Music and YouTube Music
services. Specifically, I will address how, if at all, publishing royalties have impacted negotiations
for the rights to use sound recordings on those services in recent years.
II.

Google’s Relevant Services
5.

In recent years, Google has offered a number of different music services under the

Google Play Music and YouTube Music brands. The current YouTube Music offerings include
the YouTube Music premium on-demand service, a Section 114-compliant ad-supported radio
service available on Google Home hardware devices, and an ad-supported service tier that features
on-demand and shuffled plays of static-image tracks and music videos. This statement focuses on
the premium on-demand service, given its heavy reliance on the Section 115 statutory license.
6.

Prior to this year, Google also operated a separate premium on-demand service

under the Google Play Music brand. The Google Play Music service was discontinued in late
2020. However, I understand that historic licensing of the Google Play Music Section 115
compliant service is relevant to this proceeding.
III.

Licensing of Google’s On-Demand Subscription Services
7.

Google enters into direct deals with music labels that cover the on-demand

streaming functionalities of Google Play Music and YouTube Music. In order to meet consumer
demands and expectations, Google enters direct licenses with all major record labels and a number
of independent labels. This is necessary to offer a competitive subscription service where users
can find virtually all of the music they want to hear.
2
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I.

QUALIFICATIONS AND ASSIGNMENT

1.

I am an economist and Vice President at Charles River Associates (CRA), 601 12th Street,

Suite 1500, Oakland, CA, 94607.

I received a Bachelor of Science degree in Applied

Mathematics-Economics from Brown University in 1985 and a Ph.D. in Economics from the
Massachusetts Institute of Technology in 1989.
2.

My specialties within economics are applied microeconomics, which is the study of the

behavior of consumers and firms, and econometrics, which is the application of statistical methods
to economics data. I have published over sixty papers in scholarly and professional journals. My
publications are listed on my curriculum vitae, attached as Appendix A. A number of these papers
address issues in industrial organization, demand for products, intellectual property and the
calculation of damages in patent infringement litigation, and econometrics, including publications
in the Journal of Industrial Economics, the RAND Journal of Economics, the Journal of
Econometrics, the Berkeley Journal of Technology and Law, and les Nouvelles.
3.

I am the Vice Chair for Economics of the editorial board of the Antitrust Law Journal and

have served as a referee for numerous economics and other professional journals. I have given
invited lectures on intellectual property and antitrust issues at the Federal Trade Commission
(FTC), the United States Department of Justice (DOJ), the Directorate General for Competition of
the European Commission, the Fair Trade Commission of Japan, and China’s Supreme People’s
Court and Ministry of Commerce. I have been retained by the DOJ to consult on antitrust matters.
4.

In 2009, I was invited to speak at a session of the FTC’s hearings on the “Evolving IP

Marketplace” concerning the calculation of patent damages.

1

In the report that the FTC
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subsequently issued, my views on damages calculation were cited extensively.1 In 2007, I served
as a consultant to and testified before the Antitrust Modernization Commission, which was tasked
by Congress and the President of the United States to make recommendations for revising U.S.
antitrust laws. In its Uniloc decision, the U.S. Court of Appeals for the Federal Circuit cited one
of my publications in support of its conclusion that a method of calculating reasonable royalty
damages in a patent case (the so-called “25% Rule”) is an unreliable and flawed methodology. 2
5.

I have served as an expert witness in a number of litigation matters before U.S. District

Courts, the (U.S.) International Trade Commission, state courts, arbitration panels, and the
Copyright Royalty Board. In particular, I testified in Phonorecords III and Web V. A list of cases
in which I have testified (in deposition or at trial) in the last four years is provided in my curriculum
vitae, attached as Appendix A to this declaration. My hourly rate for this matter is $1050. My fee
is not contingent on the outcome of this proceeding.
6.

I have been asked by Google to review the relevant economic evidence in this matter and

to provide an opinion concerning whether the rate structure adopted by the Majority in the now
vacated Phonorecords III determination constitutes an appropriate rate structure.
7.

My analysis and this report are based on information currently available to me. I reserve

the right to augment or update opinions based on information learned in ongoing discovery.

1

Federal Trade Commission, The Evolving IP Marketplace: Aligning Patent Notice and Remedies with Competition,
March 2011.

2

Uniloc USA, Inc. v. Microsoft Corp., Nos. 2010-1035, 2010-1055, 2011 WL 9738 (Fed. Cir. Jan. 4, 2011).
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II.

SUMMARY OF OPINIONS

8.

I have reached the following opinions:
•

In my opinion, the new royalty structure adopted by the Majority in its
Phonorecords III decision is inconsistent with the 801(b)(1) factors. Under the
previous statutory structure, the TCC prong served to limit the downside risk to
musical works copyright owners by providing a minimum for the royalty; however,
the TCC prong was also itself effectively capped by the per subscriber minimum
prong, which served to limit the downside risk to the services. By eliminating the
per subscriber prong, thereby uncapping the TCC prong, the Majority’s royalty
structure eliminates the downside risk protection for services, while leaving in place
the downside risk protection for musical works copyright owners. This concern is
magnified given that the Majority proposed increasing the TCC percentage
substantially over time, making it more likely that the uncapped TCC prong will
bind.

•

An uncapped TCC prong is also problematic because, to the extent it binds, it will
directly tie musical works royalties to sound recording royalties. Because the
record labels have complementary oligopoly power, such a tie could effectively
provide musical works copyright owners with complementary oligopoly power that
they would not otherwise have.

•

The Majority’s primary justification for adopting an uncapped TCC prong while
simultaneously raising the TCC rate is economically unsound. The Majority was
persuaded by Dr. Watt’s claim that an increase in the musical works royalty would
be offset nearly dollar-for-dollar by a decrease in the sound recording royalties (the
“seesaw effect”), thus leaving the services virtually unaffected by the proposed
increase in musical works royalties. However, Dr. Watt bases his claim entirely on
his highly stylized and simplified theoretical “bargaining” model. Dr. Watt has
performed absolutely no empirical analysis of whether the predictions of his model
are borne out in the real world. Specifically, he has not analyzed empirically how
changes in the musical works royalty have causally affected (if at all) sound
recording royalties. “Pass-through” phenomena of this type are highly complex
and real world pass-through is often found to be substantially less than dollar-fordollar. Making a substantial change to the statutory royalty structure based on a
theoretical claim lacking solid empirical support is a recipe for poor policy
outcomes.

•

In fact, the existing empirical evidence is inconsistent with Dr. Watt’s claim. For
Google, despite the increase in musical works royalties, sound recording royalty
rates have not decreased.
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•

Finally, the Majority’s reliance on Shapley values (rather than benchmarks) to
determine the musical works royalty rate is flawed because the highly stylized
Shapley model results are driven by assumptions that have no solid empirical basis
or are contradicted by the economic evidence.

III.

UNCAPPING THE TCC PRONG WHILE INCREASING THE TCC PERCENTAGE
IS INCONSISTENT WITH THE 801(b)(1) FACTORS

9.

The previous statutory royalty structure provided a minimum for the all-in musical works

royalty that was equal to the lesser of (1) a percentage of TCC (e.g., 21% for portable mixed use
subscriptions), and (2) a per subscriber dollar amount (e.g., $0.80 per month for portable mixed
use subscriptions). For example, for a service subscriber fee of $10, and assuming TCC is equal
to 55% of service revenues, the floor on the all-in musical works royalty would be the minimum
of $1.16 and $0.80, or $0.80. Given the percentage of revenue prong (10.5% of revenue), the floor
would not bind and the all-in musical works royalty would be $1.05.
10.

If the per subscriber prong were eliminated from the calculation of the minimum, leaving

the TCC prong “uncapped,” the minimum in the example above would increase substantially from
$0.80 to $1.16 and would in fact now bind (assuming the sound recording royalty remained at 55%
of revenues) and replace the percentage of revenue prong as the determinant of the all-in musical
works royalty.
11.

The economic purpose of the minimum in the previous statutory structure was to protect

musical works copyright owners from downside risk presented by the percentage of revenue prong.
However, the presence of the per subscriber prong served to protect the service as well by capping
the level that the minimum could reach. In this sense, the formulation of the minimum balanced
the concerns of the musical works copyright owners and the services. Indeed, the TCC prong and
the per subscriber prong were set up in Phonorecords I and Phonorecords II so that services

4
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charging the typical $9.99 per month price to subscribers would rarely, if ever, be subject to the
minimum.3
12.

The Majority’s now vacated ruling, which substantially changed this structure by

uncapping the TCC prong while increasing the TCC percentage, creates multiple problems, some
of which I addressed during the hearing.4 In particular, uncapping the TCC prong would remove
the protection the per subscriber minimum prong afforded to the services. It would also lead to a
substantial increase in the minimum over what existed under the previous statutory structure, so
that the minimum would have a greater likelihood of binding. These changes would represent a
substantial shift in the royalty structure in favor of the musical works copyright owners, even
before consideration of the Majority’s proposal to increase the percentage of TCC on which the
minimum would be based. In my opinion, this shift in the royalty structure would be inconsistent
with the 801(b)(1) factors in that it substantially favors one side over the other and would be
disruptive to the marketplace, while not being responsive to any underlying change in the
marketplace that would justify it.
13.

A further problematic aspect of the Majority’s proposed royalty structure is that, to the

extent the percentage of TCC minimum binds (which again is more likely given the elimination of
the per subscriber prong and the increases in the percentage of TCC that the Majority has proposed
over the term of the compulsory license), the all-in musical works royalty would be directly tied
to sound recording royalties. Given that the record labels have complementary oligopoly power

3

See Levine WDT ¶ 35; Parness WDT ¶ 8 (“These minima were set sufficiently below the rates interactive
streaming services would pay under the percentage-of revenue prong under prevailing market conditions that the
Music Service Participants thought they were unlikely to be triggered.”)

4

Trial Tr. at 5253:17-5254:23; 5226:13-5227:6 (Leonard) (addressing the need to lower TCC percentages in order
to bring TCC in-line with the Subpart A benchmark and mitigate the influence of label market power).
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that affects sound recording royalties, as the Majority recognized,5 it is unwise to adopt a structure
under which the statutory rate for mechanical rights, which is supposed to reflect “effective
competition,” could instead be influenced by complementary oligopoly power that the musical
works copyright owners themselves do not even possess.

For example, if the labels’

complementary oligopoly power was exercised during the compulsory license term such that
sound recording royalties increased, the all-in musical works royalty would increase as well
assuming (as likely) the percentage of TCC prong were binding. Thus, the musical works
copyright owners would effectively benefit from (and the services would be harmed by) the
increase in the labels’ complementary oligopoly power. The resulting increase in the statutory
musical works royalty would not be consistent with “effective competition.”
14.

The concern of a tie between the musical works royalty and the sound recording royalty is

substantially reduced when the percentage of TCC prong is capped by the per subscriber prong as
is the case in the previous statutory structure.

IV.

DR. WATT’S CLAIMS CONCERNING THE “SEESAW EFFECT” ARE BASED ON
AN OVER-SIMPLIFIED THEORETICAL MODEL AND HAVE NO EMPIRICAL
SUPPORT

15.

The Majority’s primary justification for adopting an uncapped TCC prong while

simultaneously raising the TCC percentage is Dr. Watt’s claim that an increase in the musical
works royalty would be offset nearly dollar-for-dollar by a decrease in the sound recording
royalties (the “seesaw effect”), leaving the services virtually unaffected by the change.
Specifically, the Majority cites Dr. Watt as saying that “the total of musical works and sound
recordings royalties would stay ‘almost the same’ in response to an increase in the statutory
5

Initial Determination, p. 72.
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[musical works] rate.”6 Dr. Watt’s prediction of an almost dollar-for-dollar decrease in the sound
recording royalties if the statutory musical works royalty increased is based entirely on his
“bargaining model.” He offered no empirical evidence whatsoever to support his claim.
16.

Despite the veneer of “complexity” Dr. Watt creates with mathematical formulas and the

reference to John Nash, the “seesaw” effect produced by Dr. Watt’s “bargaining model” is actually
a straightforward implication generated by two assumptions: (1) there is a fixed “surplus” to be
divided among labels and services (after having subtracted the statutory musical works royalty)
and (2) at the then-existing statutory musical works royalty, the labels have captured almost all
that surplus, leaving the services with very little. Dr. Watt uses these two assumptions to generate
the following conclusion: if the musical works statutory rate increases by a significant amount,
that amount must come from either the labels or the services given that the total amount of the
surplus is assumed to be fixed. But, the labels captured almost all of the surplus prior to the
increase and the services virtually none. Thus, almost all of the musical works royalty increase
must come from the labels.
17.

As noted above, Dr. Watt did not provide any empirical support for his “bargaining model”

in general or for his specific prediction based on the model that an increase in the musical works
royalty would be offset virtually dollar-for-dollar by a decrease in the sound recording royalties.
In fact, the existing empirical evidence is inconsistent with Dr. Watt’s bold prediction.

.7

6

Initial Determination, p. 73 (citation omitted).

7

Diab WDT ¶¶ 9-11.
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18.

Dr. Watt’s prediction has failed to bear out because his “bargaining model” is highly

stylized and overly simplified. It is thus far removed from the actual workings of this marketplace.
It is sometimes helpful when building an economic model to make simplifying assumptions that
abstract from certain aspects of the real world to better focus on the specific question the model is
meant to address. However, one must be careful not to simplify away economic characteristics of
the market that are, in fact, central to the question at hand. In assuming that the surplus is fixed,
Dr. Watt’s “bargaining model” entirely abstracts away from the nature of consumer demand for
streaming services and competing forms of entertainment (music and otherwise), how the
streaming services set their prices, what services decide to participate in the market (entry and
exit), the nature of the oligopolistic interaction among the labels, the nature and timing of the
bargaining between each label and each service, etc. An understanding of these factors is
important for determining how sound recording royalties would actually change in response to a
change in the statutory musical works royalty.
19.

A useful analogy can be found in the concept of “cost pass-through.” Cost pass-through

refers to the extent to which the price of a product increases when the product’s marginal cost
increases. Suppose one tries to answer this question by assuming the model of perfect competition
with marginal cost that is constant in the relevant range of output. The answer provided by this
assumed model is straightforward and requires no empirical analysis: in this model, price will
increase dollar-for-dollar with an increase in marginal cost. However, once the theoretical model
is expanded to accommodate greater complexity as reflected in the real-world market, the extent

8
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of pass-through becomes indeterminant based on the theoretical model alone, and empirical
analysis is needed to determine the extent of pass-through. For example, if the market in question
is not actually perfectly competitive, but instead each producer offers a differentiated product, one
could alter the model to accommodate this complexity. But, in these more complex models, the
extent of pass-through of a marginal cost increase depends on multiple factors, including the
shapes of the firms’ demand curves, the firms’ cost functions, and the nature of their competitive
interaction. Pass-through may be substantially less than (or greater than) dollar-for-dollar. Theory
by itself tells us very little. The extent of pass-through is an empirical question. Similarly, if firms
in a market face consequences to changing prices (e.g., “menu costs”), one should incorporate such
costs into the model, as real-world firms may be inhibited by the costs from changing their prices
in response to marginal cost increases. Again, omitting this characteristic of the marketplace from
the theoretical model would lead to incorrect conclusions regarding pass-through. But, including
the characteristic results in a model in which the extent of pass-through is indeterminant; an
empirical analysis would be necessary to determine the extent to which menu costs might inhibit
price changes.
20.

Because the change in sound recording royalties in response to an increase in musical

works royalties depends on market characteristics that Dr. Watt did not even attempt to include in
his “bargaining model,” his prediction of a virtual dollar for dollar decrease in sound recording
royalties is unreliable as a basis for formulating policy. The real-world outcomes from increasing
musical works royalties will depend on how the labels interact with each other oligopolistically in
a dynamic setting, what information each label has about what the other is doing, whether the
services are vulnerable to hold-up due to previous specific investments they have made under the
assumption that the pre-existing statutory structure would be maintained, how the services change

9
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their prices in response to royalty increases (a form of the cost pass-through discussed above),
what the order of negotiations between labels and services is, whether there would be service exit
or entry (e.g., by a label-sponsored entity), etc.
21.

As just one example of a real-world hurdle to the market functioning as Dr. Watt predicted,

each label would prefer to have the other labels lower their sound recording royalties while
maintaining its own royalties at pre-existing levels—this is the complementary oligopoly problem.
Dr. Watt’s “bargaining model” assumes away this problem because it posits a single label (or
combines the labels into one entity). In the real world, even if a label were to recognize that it is
more efficient for overall sound recording royalties to be lower, the label may not be willing to
lower its royalty rate without assurance that the other labels will do the same, which is unlikely to
happen absent some form of collusive behavior. The extent to which sound recording royalties
decrease, if at all, depends on how this plays out. It is within the realm of theoretical possibility
that the labels do not agree to any reduction in sound recording royalties even if a reduction in
overall royalties would be economically efficient. This is of particular concern if the services are
vulnerable to hold-up over sunk costs investments they have previously made.8 Dr. Watt’s model
addressed none of these factors and the complexity they would add to the model make the extent
of pass-through an empirical question.

8

For example, suppose services have made sunk cost investments in building their services under the assumption
that the musical works statutory rate would not change substantially. Such investments would have been
justified on the expectation that they would generate returns in the future. If the musical works statutory royalty
subsequently increases well above what had been expected when the investments were made, the services would
be stuck. They could not reverse the investments (they are sunk). They would be vulnerable to hold-up by the
labels, who could refuse to accept lower sound recording royalties. In that case, the increased musical works
royalties may effectively be paid by the services out of what would otherwise have been returns on their
investments.
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22.

Substantially changing the statutory royalty structure based on a purely theoretical claim

that is lacking in solid empirical support is a recipe for poor policy.

V.

REAL-WORLD BENCHMARKS ARE SUPERIOR TO SHAPLEY VALUE
MODELING FOR DETERMINING RATES IN THIS PROCEEDING

23.

If done properly, the Shapley value approach may provide a useful data point for rate-

setting in this proceeding. However, for reasons including ones about which I testified during the
hearing,9 in my opinion, the Shapley value approach is not sufficiently reliable to provide the sole
or primary basis for the rates. Benchmarks based on real market outcomes provide a substantially
more reliable basis for rate setting.
24.

The problem with the Shapley value approach is that it is highly stylized, thus omitting

important economic characteristics of the marketplace that can have a significant effect on rates in
the real world, and requires assumptions that factor heavily into the approach’s results but have no
empirical support.10 For example, in his “Shapley-inspired” model, Dr. Gans assumed that musical
works should capture the same share of the surplus as sound recordings and thus calculated the
musical works royalties that would bring publisher profits up to the level of (actual) label profits.
This calculation implicitly assumes that the labels have no complementary oligopoly power
(otherwise, it would not be appropriate to equilibrate the publisher profits with the label profits).
Thus, two key assumptions of Dr. Gans’ “Shapley-inspired” model have no empirical support (the
assumption of equal values for musical works and sound recordings) or are inconsistent with
market facts (the assumption of no complementary oligopoly power for labels).

9

Trial Tr. 5181:3-5188:4 (Leonard) (explaining my preference to not rely on Shapley models in this instance
because of the number of economic factors the models do not consider).

10

Leonard WRT ¶¶ 143-147.
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25.

Benchmarks do not require building a model with the concomitant simplifications and

assumptions. While the reliability of a benchmark will depend on the economic comparability of
the context in which the benchmark was determined to the context surrounding the royalty to be
set, the degree of comparability can be evaluated based on economic evidence. For that reason,
the use of benchmarks, where suitable benchmarks are available, is preferable to relying on
Shapley value models that are laden with empirically unsupported simplifying assumptions.

Gregory K. Leonard
Dated: April 1, 2021
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DECLARATION AND CERTIFICATION OF DAVID P. MATTERN
REGARDING RESTRICTED MATERIALS
(On behalf of Google LLC)
1.

I am counsel for Google LLC in the above-captioned case. I respectfully submit

this declaration and certification pursuant to the terms of the Protective Order issued July 27, 2016
(“Protective Order”), and on behalf in support of the Services’ Joint Opening Brief. I am
authorized by Google to submit this Declaration.
2.

I have reviewed the Services’ Joint Opening Brief, as well as Google’s remand

written direct testimony submitted in this proceeding. I have also reviewed the definitions and
terms provided in the Protective Order. After consultation with my client, I have determined to
the best of my knowledge, information and belief that portions of the Services’ Joint Opening Brief
and portions of Google’s written direct testimony contain information that Google has designated
as “confidential information” as defined by the Protective Order (“Protected Material”). The
Protected Material is shaded in the documents and described in more detail below.
3.

Such Protected Material includes, but is not limited to, testimony and exhibits

involving (a) contracts and contractual terms, that are not available to the public, highly
competitively sensitive and, at times, subject to express confidentiality provisions with third
parties; (b) highly confidential internal business information, financial projections, financial data,
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and competitive strategy that are proprietary, not available to the public, and commercially
sensitive.
4.

If this contractual and strategic information were to become public, it would place

Google at a commercial and competitive disadvantage, unfairly advantage other parties to the
detriment of Google, and jeopardize its business interests. Information related to confidential
contracts or relationships with third-party content providers could be used by Google’s
competitors, or by other content providers, to formulate rival bids, bid up Google payments, or
otherwise unfairly jeopardize Google’s commercial and competitive interests.
5.

The contractual, commercial and financial information described in the paragraphs

above must be treated as Restricted Protected Material in order to prevent business and competitive
harm that would result from the disclosure of such information while, at the same time, enabling
Google to provide the Copyright Royalty Judges with the most complete record possible on which
to base their determination in this proceeding.
Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the best
of my knowledge, information and belief, the foregoing is true and correct.
Dated:

April 1, 2021
Washington, DC

/s/ David P. Mattern
David P. Mattern
1700 Pennsylvania Avenue
Suite 200
Washington, DC 20009
+1 202 626 2946
dmattern@kslaw.com
Counsel for Google LLC
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