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National Music Publishers’ Association, Inc. (“NMPA”) and Nashville Songwriters
Association International (“NSAI” and, together with NMPA, the “Copyright Owners”)
respectfully submit this initial remand submission pursuant to the Board’s Order Adopting
Schedule For Proceedings On Remand, eCRB Docket No. 23413, December 23, 2020.
Preliminary Statement
As the initial order on this remand lays out, Amazon.com Services LLC, Google LLC,
Pandora Media, LCC, and Spotify USA Inc. (collectively, the “Services”), the Copyright Owners,
and the Board all agree that this remand is limited to three discrete issues: “[1] the majority’s
rejection of the Phonorecords II settlement as a benchmark; [2] the adoption of a rate structure that
includes an uncapped TCC prong; and [3] the adoption of a revised definition of ‘service revenue’
for bundled offerings between issuing [the] Initial Determination and Final Determination.”
(Order Regarding Proceedings on Remand (the “December 15 Order”) at 1, eCRB Docket No.
23390, December 15, 2020.) The parties and the Board also all agreed that, consistent with the
D.C. Circuit’s decision, two of these issues (the first and third) can be resolved on the existing
record. (Id.) And, importantly, on all three of the issues, the D.C. Circuit remanded solely on
procedural grounds. The Circuit did not reverse and remand any issue based on any substantive
error in the Board’s final determination.
1.

The Board’s Rejection of the Phonorecords II Settlement as a Benchmark

The Circuit remanded with respect to the Board’s rejection of the Phonorecords II
settlement as a benchmark solely because, in its view, the Board did not provide an adequate
explanation for its rejection. The Circuit did not suggest that the Board erred in rejecting it as a
benchmark or that it should reconsider its rejection. On the contrary, the Circuit noted that the
Board had, on appeal, provided reasons for the rejection of the Phonorecords II rates as a
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benchmark, namely, that “[t]he weight of the evidence … showed that the prior rates had been set
far too low, thus negating the usefulness of the prior settlement as a benchmark,” and that the
benchmark was “outdated,” Johnson v. CRB, 969 F.3d 363, 387 (D.C. Cir. 2020) (“Decision”)
(citing Appellee Final Brief at 64-65, ECF Doc. No. 1823610 (19-1028), Jan. 10, 2020 (“CRB
Brief on Appeal”)); and had in the Final Determination also noted that the lack of evidence of
subjective intent rendered the benchmark unreliable. Id. (citing Determination of Royalty Rates
and Terms for Making and Distributing Phonorecords (Phonorecords III), 84 Fed. Reg. 1918,
1944 (Feb. 5, 2019) (“Final Determination”).) However, because the Circuit could only judge the
Board’s determination based on the reasons it expressed as supporting its determination, it
remanded for the Board to provide a clearer explanation for its rejection of the Phonorecords II
settlement as a benchmark. Each of the reasons the Board previously articulated, including on
appeal, independently, warrants rejection of the Phonorecords II settlement rates as a benchmark
and, as documented below in Point I of this Brief, each has ample evidentiary support in the record:


The Phonorecords II Rates Were Too Low.

The evidence established that the

Phonorecords II rates were too low. Indeed, critically important for purposes of
framing the Board’s analysis of this issue, the Circuit affirmed the Board’s conclusion
that the Phonorecords II rates were too low, and approved of the Board’s methodology
and analysis of the expert evidence in the record (including the parties’ various Shapley
analyses) underpinning the Board’s rate increase in the face of a direct challenge by the
Services that the rate percentages adopted by the Board were “arbitrary and capricious.”
Johnson, 969 F.3d at 384-88. It also found that substantial evidence supported the
Board’s determination “that an increase in the royalty rates for mechanical licenses was
necessary ‘to ensure the continued viability of songwriting as a profession.’” Id. at
2
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387-88. The Board’s finding that the Phonorecords II rates were too low – supported
by substantial record evidence – and its calculation of higher royalty rates using the
Shapley methodology that the Circuit found was “grounded in the record and supported
by reasoned analysis,” id. at 385, alone provide a more than sufficient justification for
the Board’s rejection of the Phonorecords II rates as a benchmark.


The Phonorecords II Benchmark Was Outdated. Among the factors to consider in
determining the suitability of a benchmark are the similarity of the parties to the
benchmark and the parties in the proceeding and the economic circumstances affecting
them. Here, the evidence, specifically including admissions by the Services’ own
witnesses and experts, conclusively established that the market conditions at the time
of the Phonorecords II settlement were dramatically different than those at the time of
the Phonorecords III hearings, including with respect to music consumption patterns;
the number of music streaming consumers, number of streams, streaming revenue, and
subscriber growth; and the number and nature of the licensee services involved
(including the post-2012 entry into the market of large companies that offer a music
service as part of “wider economic ‘ecosystem’ in which a music service is one part of
a multi-product, multi-service aggregation of activities. . . .”). 84 Fed. Reg. at 192021. These large companies were not even in the interactive streaming business until
after the Phonorecords II settlement. At the time of the Phonorecords II settlement,
the interactive streaming industry was still economically insignificant, but by the time
of the 2017 hearing, it had become the dominant means by which music was being
consumed.

3
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The Lack of Evidence of Subjective Intent Rendered the Phonorecords II
Benchmark Unreliable.

While it was the Services’ burden to submit adequate

evidence to support the Phonorecords II settlement as a suitable benchmark for rates,
the Services failed to do so, despite the de novo review standard and Judge Barnett’s
warnings at the start of the hearings, as explained in detail in the Final Determination.
84 Fed. Reg. at 1944 & n. 106. The Circuit believed that the Board failed to adequately
explain the significance of such failure. i.e., why evidence of the subjective intent of
the parties to that settlement is relevant, but acknowledged that the Copyright Owners
had provided the explanation: that such evidence “would have revealed whether the
agreed-upon rates were based on economic realities or instead were driven by other
considerations.” Id. at 387. Here, not only did the Services fail to meet their burden to
present any evidence as to the parties’ subjective intent or considerations, or even as to
how the Phonorecords II rates came about, the evidence that was adduced established
that the rates agreed to in the 2012 Phonorecords II settlement (and in the 2008
Phonorecords I settlement on which it was based) had nothing to do with the economic
realities of the streaming market even as it existed in 2012 or 2008, and that, to the
contrary, those settlements were driven by the fact that the streaming market was at
those times in its infancy and economically inconsequential. The settlements in 2008
and 2012 were made without any relevant data to evaluate the business or its future
prospects.
2.

The Board’s Adoption of a Rate Structure that Includes an Uncapped TCC Prong

The Circuit remanded on the second issue because it accepted the Services’ argument that,
because the Board had adopted an “uncapped” TCC as part of its rate structure, which was first
4
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proposed by Google after the close of evidence, they were “procedurally blindsided,” Johnson,
969 F.3d at 382, and needed an “opportunity to voice their objections to a completely uncapped
total content cost prong” and an “opportunity to address the interplay between that rate structure
and the increased revenue and total content cost rates,” id. at 382-83. The Services contend that,
had they been given such an opportunity, they supposedly could have established that an
“uncapped” TCC is disruptive because the market for sound recordings is not effectively
competitive. The Services argued to the Circuit that they could have shown that the major labels
supposedly exercised undue market power and therefore the sound recording rates used for the
TCC structure adopted by the Board supposedly reflect supracompetitive prices (and hence the
rates for musical works, being a percentage of the sound recording rates, would also be inflated).
The Services’ argument carefully omitted that they had every opportunity to object to
Google’s proposal at the time it was made (particularly since they worked together to submit the
joint proposed findings of fact and conclusions of law) and afterwards in rebuttal, but did not do
so. And their silence was no accident but self-serving: they hoped that Google’s proposal would
deter the Board from adopting the Copyright Owners’ usage-based metric (a per stream/per
subscriber rate). All participants understood that the Copyright Owners had overwhelmingly
established that the Services’ business models are not designed to maximize revenues from their
music offerings and thus that the existing revenue-based rate structure resulted in diminished
mechanical royalty payments to the Copyright Owners. The Board so found and the Circuit did
not disturb this finding. In fact, Google’s own explanation for its “uncapped” TCC proposal
specifically acknowledged that it was being proposed to address the undisputed revenue deferment
and displacement problems proved by the Copyright Owners.

5
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Only after the Board adopted Google’s proposed across the board “uncapped” TCC
structure as the solution to the Services’ practice of revenue deferral and displacement, enabling
the Services to dodge the usage based metric proposed by the Copyright Owners – meaning only
on appeal – did the Services suddenly shift course and contend that such a rate structure is
somehow “unreasonable.” Having successfully employed the “uncapped” TCC as an avoidance
technique, the Services then claimed they had been “blindsided” by a proposal that they plainly
knew Google had put forth and that they studiously avoided contesting.
Glossed over by the Services in claiming they were blindsided is the fact that while Google
proposed an across the board “uncapped” TCC prong to solve the problems with a revenue-based
system, all of the Services already included “uncapped” TCC prongs for some key service
offerings in their proposals (including for bundles and ad-supported services). Yet the Services
never provided any reasoned basis to explain how an across the board “uncapped” TCC for all
former Subpart B and C offerings can supposedly be disruptive while having an “uncapped” TCC
for many of those very same offerings, based also on the supposedly supracompetitive sound
recording rates, is perfectly fine.
Also ignored by the Services is the fact that, because the Copyright Owners’ expert Dr.
Eisenach’s benchmark was specifically based on the sound recording/musical works rate ratio,
they had every reason and every incentive to present their evidence of the supposed undue market
power of the major record labels during the hearing. In fact, the Services did argue in response to
that benchmark that the major labels supposedly did exercise undue market power, but did so bereft
of any evidence, choosing to rely solely on arguments drawn from a different proceeding in which
Copyright Owners did not and could not participate. The Services’ argument was both purely
theoretical and speculative: it is an argument, unsupported by any evidence, that a TCC rate
6
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structure that Google proposed and to which none of them objected until after it was adopted is
somehow inherently disruptive or unreasonable.
But the Services can no longer rely on speculative arguments. They now have to provide
evidence, consistent with the Board’s well-established disruption standard, that because of the
labels’ supposed market power, the TCC structure adopted by the Board has actually, substantially,
immediately and irreversibly threatened the continued viability of the interactive streaming
industry. See, e.g., 84 Fed. Reg. at 1959.
But in fact, as shown below, there is not actually an evidentiary vacuum. The record
already contains evidence, introduced by the Copyright Owners, refuting the Services’ argument
that the major labels obtain supracompetitive rates because they are “must haves” and therefore
exercise undue market power. The evidence established that the

3.

The Adoption of a Revised Definition of ‘Service Revenue’ for Bundled Offerings
After the Initial Determination

Here again, the Circuit remanded this issue not because it found any substantive error in
the Board’s revised definition, but because it found the Board had provided an unclear or conflicted
explanation of the procedural authority under which it revised the definition of “service revenue”
for bundled offerings between issuing the Initial Determination and Final Determination. The
Circuit did not find that the revised definition lacked substantial evidence to support it, even though
the Services challenged the definition in that regard. Johnson, 969 F.3d at 389-92. Rather, in
remanding this issue, the Circuit specifically said the Board could take “new agency action”
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precisely to cure the asserted procedural defect, i.e., the revision of a term between the issuance of
the Initial and Final Determinations. Id. at 392.
The law makes clear that a “new agency action” can consist of issuing a new determination
on remand. Thus, the Board may now review the arguments and record evidence cited by the
parties and adopt the same revised definition in its new determination on remand. As noted above,
the parties and the Board have agreed that the Board can and should make this determination on
the existing record. (December 15 Order at 1.)

Here, that record evidence unequivocally

demonstrated that the service revenue definition that was inadvertently carried forward from the
prior regulations and included in the regulations annexed to the Initial Determination was
manifestly unreasonable.
The Copyright Owners provided undisputed and overwhelming evidence showing that the
prior definition failed to address the “economic indeterminacy” problem created by bundling in a
way consistent with Board precedent. As Spotify itself admitted, there is a “loophole” in the prior
definition

Based on this clear and unequivocal record, consistent with its prior determinations on
bundled offerings, the Board revised the service revenue definition to address the economic
indeterminacy problem and to prevent the continued diversion of revenue away from the musical
element in the bundle subject to the compulsory license. The Board may now, without violating

8
Copyright Owners’ Initial Remand Submission
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand)

PUBLIC VERSION
procedural rules and consistent with the Circuit’s remand, adopt that same revised definition based
on the existing record.
Moreover, as the Board found, the Services, as the proponents of the service revenue
definition and as the parties that offer or wish to offer bundles that create the economic
indeterminacy problem, “must bear the burden of providing evidence that might mitigate” that
problem, including “competent and persuasive evidence of the separate values of the constituent
parts of the bundle,” as such evidence is in their possession. Yet the Services failed to introduce
any evidence concerning the separate values of the constituent parts of the bundles that they offer
or wish to offer, or any other evidence concerning the economic allocation of bundled revenue, let
alone the reasonableness of a definition that permits services to deduct unilaterally determined
values they have allocated to the non-music components of the bundle,

Thus, while the evidence fully supports the Board’s adopted definition, and there is none
supporting the prior service revenue definition, even if the record were bare, the Services’ failure
to support their proffered definition with evidence does not, as they suggest, mean that the
Phonorecords II definition must simply be rolled forward. On the contrary, because the Services
failed to satisfy their burden of establishing a different service revenue definition for a bundled
service, the Board was fully entitled to adopt the same definition of service revenue for bundled
offerings as that applicable to non-bundled offerings (i.e., because of the economic indeterminacy
problem, and because no “competent and persuasive evidence of the separate values of the
constituent parts of the bundle” had been adduced, service revenue is the revenue from the bundle).
The definition adopted by the Board, fully supported by the evidence, is actually more favorable
to the Services and the Board can adopt that same definition on remand. There is, however, no
9
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basis on which the Board can or should adopt the prior definition, which was unsupported by any
evidence, shown by evidence to be manifestly unreasonable and which was in conflict with prior
Board decisions and economic principles.
I.

The Board Properly Rejected The Phonorecords II Settlement As A Benchmark For
Rates During The Phonorecords III Period Based On Overwhelming Evidence
A.

The Circuit’s remand only requires the Board to more fully explain its
rejection of the Phonorecords II settlement as a benchmark for rates

The Circuit remanded on the issue of the Board’s rejection of the Phonorecords II
settlement as a benchmark for rates for the Phonorecords III period solely because it believed the
Board did not “adequately explain” its reasons for the rejection. Johnson, 969 F.3d at 367, 38687. Critically, the Circuit did not suggest the Board substantively erred in rejecting the 2012
Phonorecords II rates as a benchmark or that it needed to reconsider its decision to do so. It merely
remanded for a “reasoned analysis” by the Board as to why it did so. Id. And the remand for
further explanation is further limited to the Board’s rejection of the Phonorecords II settlement as
a benchmark on the issue of rate levels only (i.e., “percentages”). Id. (“Because we cannot discern
the basis on which the Board rejected the Phonorecords II rates as a benchmark in its analysis, that
issue is remanded to the Board for a reasoned analysis.”)1
The Circuit found the Board’s explanation of its reasons for rejecting the Phonorecords II
rates as a benchmark “muddled.” Id. at 386-87. The Circuit said that, while the Board had in the
Final Determination faulted the Services “for failing to explain why the parties to the Phonorecords
II settlement agreed to the rates in that settlement,” id. (citing 84 Fed. Reg. at 1944), it did not

1

Unless otherwise indicated, all emphases in this brief are supplied, and all internal citations and
quotations are omitted.
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“explain why evidence of the parties’ subjective intent in negotiating the Phonorecords II
settlement is a prerequisite to its adoption as a benchmark.” Id.2
The Circuit acknowledged that, on appeal, the Board had, in fact, provided additional
reasons why it had rejected the Phonorecords II rates as a benchmark, namely, that ‘[t]he weight
of the evidence … showed that the prior rates had been set far too low, thus negating the usefulness
of the prior settlement as a benchmark,’” and also because the benchmark was “‘outdated.’” Id.
(citing CRB Brief on Appeal at 64-65). However, because these reasons were not found in the
Final Determination, the Circuit could not rely on them to sustain the Board’s decision. Id. at 387
(citing Council for Urological Interests v. Burwell, 790 F.3d 212, 222 (D.C. Cir. 2015) (a court
“must judge the propriety of [agency] action solely by the grounds invoked by the agency.”)). As
shown in Section I.B, below, the evidentiary record, including admissions made by the Services’
experts, fully supports the Board’s appellate arguments. The Circuit’s problem was not a lack of
evidence supporting the Board’s determination. The problem was the Board’s determination did
not sufficiently reference this evidence.
The Circuit’s instruction is thus a commonplace remand to an agency to provide greater
explanation for an action it has taken. See, e.g., Stewart v. McPherson, 955 F.3d 1102, 1103-04
(D.C. Cir. 2020) (remand “for further consideration and clarification” satisfied by letter “adher[ing]
to the initial decision” that set forth grounds for the decision without reopening the evidentiary

2

The Circuit acknowledged that the Copyright Owners had argued that evidence of subjective
intent is relevant because “it would have revealed whether the agreed-upon rates were based on
economic realities or instead were driven by other considerations.” Id., citing Intervenor for
Appellee Final Brief at 28, ECF Doc. No. 1823578 (19-1028), Jan. 10, 2020 (“Copyright Owners’
Brief on Appeal”). The Circuit further acknowledged that such argument might “[p]erhaps” be
true, id., but could not adopt it because it was not offered as a rationale by the Board in the Final
Determination.
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record); Friedman v. FAA, 890 F.3d 1092, 1096-99 (D.C. Cir. 2018) (following appeal in which
the Circuit held agency had failed to explain “its denial of [the petitioner’s] application” and
remanded to agency to “offer reasons for its denial[,]” agency satisfied Circuit’s instruction by
articulating explanation that “fill[ed] the analytical gap identified in [the prior] opinion”); Oceana,
Inc. v. Ross, 321 F. Supp. 3d 128, 139 (D.D.C. 2018) (after Circuit remanded on grounds that
agency’s original discussion of issue was insufficient, agency satisfied mandate by revising its
decision to include “a much more fulsome discussion” of the issue); Menkes v. Dep’t of Homeland
Sec., 662 F. Supp. 2d 62, 68-70 (D.D.C. 2009), aff’d sub nom., Menkes v. U.S. Dep’t of Homeland
Sec., 637 F.3d 319 (D.C. Cir. 2011) (upholding as reasonable Coast Guard’s “further explanation
for its previous decision” after case was remanded by Circuit “for further explanation”). The Board
thus satisfies the Circuit’s direction on this remand by providing further explanation in the remand
determination for its rejection of the Phonorecords II rates as a benchmark.
B.

The evidentiary record overwhelmingly supports the Board’s rejection of the
Phonorecords II settlement as a benchmark for rates

The existing evidentiary record on which the parties agree this issue should be resolved,
consistent with applicable law, overwhelmingly supports the Board’s rejection of the benchmark. 3

3

To be clear, while the Board “rejected” the Phonorecords II settlement as a benchmark for rates
going forward, it did not fail to consider that settlement. See 84 Fed. Reg. at 1944-45 (“Rejection
of Services’ 2012-Based Proposals”). In fact, the Board considered aspects of the Phonorecords
II settlement rates in connection with its calculations of the reasonable royalty rates for the
Phonorecords III period, which calculations, based on the conclusions of multiple Service and
Copyright Owner experts, were affirmed by the Circuit as discussed above. Johnson, 969 F.3d at
386. Dr. Eisenach incorporated the Phonorecords II TCC rates in his benchmark calculations of
the ratio of sound recording rates to musical works rates. See 84 Fed. Reg. at 1940. And the Board
ultimately found several of the benchmark rates implied by Dr. Eisenach’s ratio to be “useful
guideposts for identifying the headline percent-of-revenue rate to be incorporated into the rate
structure in the forthcoming rate period.” Id. at 1944.
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That evidence showed that the Phonorecords II rates had been set too low and that the
benchmark was outdated – reasons that the Circuit noted the Board had given on appeal but had
not referenced in the Final Determination. Johnson, 969 F.3d at 387. Indeed, the Circuit affirmed
the Board’s conclusion that the Phonorecords II rates were too low, approved of the Board’s
methodology and analysis of the expert evidence in the record underpinning the Board’s rate
increase, and upheld the Board’s finding that an increase in rates is needed to sustain songwriting
as a profession to assure availability of musical works. The Board also found that the Services
failed to present evidence supporting the use of the Phonorecords II rates as a benchmark,
including evidence of the parties’ subjective intent in agreeing to those rates, despite the fact that
it was their burden to do so and despite the de novo review standard. The Board found that this
failure rendered the benchmark unreliable, which is an additional reason for rejecting the
benchmark, which reason the Circuit found only to be insufficiently explained. Id. Each of these
reasons independently warrants rejection of the Phonorecords II settlement rates as a benchmark,
and each has ample evidentiary support in the existing record.
1.

The Board held, and the Circuit agreed, that hearing evidence established
that the Phonorecords II rates were too low

The Board determined that the Phonorecords II rates were too low. See, e.g., 84 Fed. Reg.
at 1958 (“[E]vidence points strongly to the need to increase royalty rates to ensure the continued
viability of songwriting as a profession”); id. at 1951-54 (deriving from the experts’ Shapley
analyses rates higher than the Phonorecords II rates). The Circuit affirmed the Board’s finding,
approving the Board’s methodology and analysis of the expert evidence in the record underpinning
the Board’s rate increase. Johnson, 969 F.3d at 384-88 (citing 84 Fed. Reg. at 1951-54) (“[T]he
Board found that the Phonorecords II mechanical license royalties were too low and that the sound
13
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recording rightsholders were extracting more than their fair share of royalties. . . . The Board then
carefully analyzed the competing testimony and drew from it rates that were grounded in the record
and supported by reasoned analysis.”).
While the Services challenged the “particular percentages adopted by the [Board] to
calculate the revenue and total content cost prongs” as “arbitrary and capricious,” arguing that the
Board had improperly relied upon information drawn from different expert analyses, id. at 383-84,
the Circuit rejected those arguments, finding that the Board properly relied on those portions of
the experts’ analyses it found informative and accurate. It then walked through the analytical steps
that the Board took “[t]o select the specific revenue rate that would respond to that problem,” and
affirmed these steps as: supported by “substantial evidence”; an exercise of “weighing of evidence
and decision to proceed cautiously [that was] well within the Board’s discretion”; and the “type of
line-drawing and reasoned weighing of the evidence [that] falls squarely within the Board’s
wheelhouse as an expert administrative agency.” Id. at 385-86.
The Circuit also found that substantial evidence supported the Board’s determination “that
an increase in the royalty rates for mechanical licenses was necessary ‘to ensure the continued
viability of songwriting as a profession,’” including “‘ample, uncontroverted testimony that
songwriters have seen a marked decline in royalty income over the past two decades,’ making it
‘increasingly difficult for non-performing songwriters . . . to earn a living practicing their craft.’”
Id. at 387-88 (quoting 84 Fed. Reg. at 1957). The Circuit rejected the Services’ challenge to the
sufficiency of this evidence. Id.
The Board’s finding that the Phonorecords II rates were too low, and its calculation of
higher royalty rates using the Shapley methodology and analysis, findings that the Circuit held
were “grounded in the record and supported by reasoned analysis,” alone provide a more than
14
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sufficient justification for the Board’s rejection of the Phonorecords II rates as a benchmark. The
“too low” Phonorecords II rates are incompatible with both the higher rates calculated by the
Board using Shapley, and the Board’s finding that an increase in rates is needed to sustain
songwriting as a profession to assure availability of musical works, both of which the Circuit
upheld.
Moreover, the Board’s finding that the Phonorecords II rates were too low, justifying
rejection of the 2012 settlement as a benchmark, is fully supported by additional overwhelming
and undisputed record evidence establishing that

The consequent decline in mechanical royalties for the songwriting and
publishing industry made it more difficult for songwriters to earn a living, and resulted in a
dramatic market exit of songwriters.
First, the evidence showed that while streaming activity and revenues grew (see pp. 17-26,
infra),

(Proposed Findings of Fact of Copyright Owners (“COF”) at COF-26, eCRB Docket No. 3418,
May 11, 2017, citing Hubbard WRT ¶ 2.22 (HX-132); Exhibit 1 to Hubbard WRT (HX-133); HX129; Tr. 5971:8-5971:14 (Hubbard).)
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(COF-27, citing Hubbard WRT ¶ 3.9 (HX-132); Tr. 5971:1-5973:4
(Hubbard).)
Second, the evidence showed that, despite the growth in streaming,

(COF-192, citing Tr. 3562:23-3563:15 (Israelite);
HX-306.)) Total U.S. mechanical revenues for the songwriting and publishing industry decreased
by 11.6% from 2013 to 2014, and by another 2.6% from 2014 to 2015. (COF-585, citing Israelite
WDT ¶ 70 (HX-3014); HX-1048.) Mechanical revenue, as a percentage of total publishing
industry revenue,

(COF-586, citing Israelite WDT ¶¶ 68-69 (HX-3014).) In 2013,

mechanical revenues accounted for
and

of music publisher income,

in 2014

in 2015. (COF-189, citing Israelite WDT ¶ 69 (HX-3014); EX-

1.1-1.4 (HX-2500, HX-2501, HX-2502, HX-306).) Revenue from downloads has been declining
since 2013 (as revenue from interactive streaming has been increasing since 2013). The sale of
digital albums and digital tracks decreased by 9.4% and 12.5%, respectively from 2013 to 2014,
and by an additional 2.9% and 12.5%, respectively, from 2014 to 2015. (COF-584, citing Israelite
WDT ¶ 70 (HX-3014); HX-2773 (2014 Nielsen Report) at 2; HX-2780 (2015 Nielsen Report) at
7, 8.)

(COF-194, citing HX-306; Tr. 3565:22-3566:25
(Israelite); see also COF-602, citing Zmijewski WRT ¶ 14 (HX-1070); COF-603, citing Tr.
5811:6-22 (Zmijewski).)
Third, as the Board found and the Circuit affirmed (Johnson, 969 F.3d at 387-88), the
existing Phonorecords II rates were a contributing factor in the decline in mechanical revenues for
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the songwriting and publishing industry, which made it more difficult for songwriters to earn a
living, and resulted in a dramatic market exit of songwriters. 84 Fed. Reg. at 1957 (citing evidence).
The Board found that if mechanical royalty rates are not increased, there will inevitably be a
decrease in the availability of new songs. Id. (“[T]he evidence in this proceeding supports a
conclusion that the existing rates for mechanical royalties from interactive streaming are a
contributing factor in the decline in songwriter income, and that this decline has led to fewer
songwriters. If this trend continues, the availability of quality songs will inevitably decrease.”).
In addition to the testimony and other evidence already cited by the Board (84 Fed. Reg. at 1957),
the undisputed evidence further established that the continuing drop in mechanical royalties (which
provide the source of recoupment of advances to writers, see id.) has led to a reduction in
publishing deals for songwriters and the dramatic market exit of songwriters, with the number of
songwriters in Nashville alone plummeting from over 4000 twenty years ago to only 400 to 500
today. If this market exit continues, it will inevitably result in a decreased availability of new
songs. (Rysman WDT ¶ 69 (HX-3026); Herbison WDT ¶¶ 7, 25, 31-36 (HX-3015); Bogard WDT
¶¶ 5, 40-49 (HX-3025); Rose WDT ¶ 33 (HX-3024); Barron WDT ¶ 60 (HX-3020); Kelly WDT
¶ 2 (HX-3017); Yocum WDT ¶ 2 (HX-3021); Kalifowitz WDT ¶¶ 25-28, 35, 39 (HX-3022).)
2.

The evidence established that the market conditions and parties involved
in the Phonorecords III proceeding were radically different from the
market conditions and parties involved in the Phonorecords II settlement

The Board’s rejection of the Phonorecords II settlement rates as a benchmark is also
supported by undisputed evidence establishing that the Phonorecords II settlement was made when
streaming was a nascent industry, which, by the time of the Phonorecords III hearing, did not bear
any correlation to the then-current marketplace conditions.
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“In choosing a benchmark and determining how it should be adjusted, a rate court must
determine the degree of comparability of the negotiating parties to the parties contending in the
rate proceeding, the comparability of the rights in question, and the similarity of the economic
circumstances affecting the earlier negotiators and the current litigants, as well as the degree to
which the assertedly analogous market under examination reflects an adequate degree of
competition to justify reliance on agreements that it has spawned.” In re Pandora Media, Inc., 6
F. Supp. 3d 317, 354 (S.D.N.Y. 2014), aff’d sub nom, Pandora Media, Inc. v. Am. Soc. of
Composers, Authors & Publishers, 785 F.3d 73 (2d Cir. 2015). Cf. 84 Fed. Reg. at 1944 (noting
that “[t]he Services [did] not examine in detail the particular rates within the existing rate structure,”
but rather, “treat[ed] the rates within that structure as benchmarks, i.e., generally indicative of a
sufficiently analogous market that has ‘baked-in’ relevant economic conditions in arriving at an
agreement”).
The unfitness of the Phonorecords II rates under the first and third criteria – the degree of
comparability of the negotiating parties to the parties contending in the rate proceeding, and the
similarity of the economic circumstances affecting the earlier negotiators and the current litigants
– is established by the record evidence. 4 It is beyond dispute – indeed, it was conceded by the
Services’ experts and fact witnesses – that the interactive streaming market at the time of the
Phonorecords I and II settlements, and the economic circumstances affecting the Phonorecords I
and II negotiators, were vastly different in virtually every respect than they were at the time of the

4

The unfitness of the Phonorecords II rates under the fourth criteria – whether the benchmark
reflects an adequate degree of competition – is addressed in Section I.B.4. below (discussing why
the settlement of a compulsory rate is not an appropriate benchmark because, among other reasons,
it was negotiated under the shadow of the compulsory license and a trial, and the bargaining power
of the licensors and licensees was asymmetric).
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Phonorecords III proceeding.5 Between 2012 and the start of the Phonorecords III proceeding,
there were massive changes in the number of music streaming consumers, the number of streams,
streaming revenue, subscriber growth, and the number and identity of the companies involved.
(See, e.g., Tr. 2198:4-20 (Hubbard) (admitting that industry materially changed in terms of number
of consumers, number of streams, and entry and identity of services); Ramaprasad WDT ¶ 47 (HX1615) (acknowledging that “when the current royalty rates were adopted” the “interactive music
streaming was a nascent industry that had not demonstrated its viability,” and that “[t]he number
of streaming services, the volume of music available for interactive streaming, interactive
streaming services’ revenue, and the number of paid subscribers all have increased substantially
in recent years”); Proposed Findings of Fact and Conclusions of Law of Amazon Digital Services
LLC (“AM-F”) at AM-F-150, eCRB Docket No. 14072, May 11, 2017, citing Mirchandani WDT
¶ 63 (HX-1) and Tr. 1459:20-1461:4 (Mirchandani) (“Since the Phonorecords II settlement, the
digital music industry has evolved from one comprised almost exclusively of download stores to
one characterized by a diverse array of streaming offerings”); see also Corrected - Proposed
Conclusions of Law of Copyright Owners (“COL”), Section IV.C.1.b, “The Tectonic Shift In The
Streaming Market Since 2012 Confirms That The Phonorecords Settlements Cannot Be

5

As shown below, the streaming market had not materially changed between the Phonorecords I
and Phonorecords II proceedings. Thus, the participants quickly reached the 2012 settlement
which largely tracked the 2008 settlement. (COF-429, citing Israelite WRT ¶ 28 (HX-3030); Tr.
3649:11-3650:18, 3651:17-3652:16 (Israelite); Tr. 158:22-159:8 (Levine).) The Subpart B rates
agreed to in 2008 were rolled forward in the Phonorecords II settlement because the uncertainties
present in 2008 about how the interactive streaming industry would develop, and what business
models would be used, were still present in 2012. (COF-434; Israelite WRT ¶¶ 28-30 (HX-3030);
Tr. 3654:20-3655:13, 3878:3-24 (Israelite); Levine WDT ¶ 38 (HX-692); Tr. 158:22-161:16
(Levine).)
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Informative As Benchmarks,” at COL-339 through COL-347, eCRB Docket No. 14092, May 15,
2017; COF-423, COF-426-427, COF-429.)
These changes were also expressly acknowledged by the Board in its factual findings. See,
e.g., 84 Fed. Reg. at 1920 (“In recent years, music consumption patterns have undergone profound
shifts . . . .”); id. at 1921 (“Changes in consumption patterns have had an impact on industry
revenues”); id. (“Most of the companies entering the on-demand streaming music market have
done so recently[;]” including companies that “are part of wider economic ‘ecosystems,’ in which
a music service is one part of a multi-product, multi-service aggregation of activities . . . .”). That
the market conditions at the time of those settlements are not at all analogous to the market
conditions during the Phonorecords III rate period makes those settlements particularly inapt as
benchmarks. See, e.g., Intercollegiate Broad. Sys., Inc. v. Copyright Royalty Bd., 574 F.3d 748,
764 (D.C. Cir. 2009) (affirming Board’s rejection of agreement as benchmark where number of
stations streaming content had nearly doubled by the end of the term of that agreement, and nothing
in the agreement or the record “indicate[d] the parties’ expectations as to levels of streaming”);
Determination of Royalty Rates and Terms for Transmission of Sound Recordings by Satellite
Radio and “Preexisting” Subscription Services (SDARS III), 83 Fed. Reg. 65210, 65248-49 (Dec.
19, 2018) (“SDARS III”) (declining to use extant rates as a starting point or benchmark for
appropriate rates because “changes in the overall market do militate against using current rates as
an appropriate starting point”).
In fact, the evidence showed that the streaming business at the time of the 2008 and 2012
settlements was economically insignificant. (Tr. 3823:15-3826:14, 3830:23-3832:12 (Israelite);
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COF-421-429.) 6 The market was dominated by iTunes for downloads and Pandora’s noninteractive streaming service. The relevant services were smaller and completely different than
those existing by the time of this proceeding. (COF-729, citing, inter alia, Eisenach WRT ¶¶ 20,
32-37 (HX-3033); HX-2698; HX-2728; HX-2729; HX-2730; Ramaprasad WDT ¶ 47 (HX-1615);
see also AM-F-150, citing Mirchandani WDT ¶ 63 (HX-1) and Tr. 1459:20-1461:4 (Mirchandani).)
Rhapsody was in the interactive streaming market for a few years; Spotify had only just launched
its streaming service in the U.S. in mid-2011, starting with a six-month free trial. None of the
other participants in this proceeding even entered the streaming business until after the
Phonorecords II settlement. (COF-427, citing Eisenach WRT ¶ 35 (HX-3033); Eisenach WDT ¶
51 (HX-3027); Tr. 3631:22-3632:17, 3754:7-23, 3764:25-3765:12 (Israelite).) 7
In the years following the Phonorecords II settlement and leading up to this proceeding,
Spotify was joined in the U.S. interactive streaming market by some of the largest multidimensional companies in the world – including Amazon, Apple and Google. (COF-422, citing
Eisenach WDT ¶¶ 51-53 (HX-3027); Eisenach WRT ¶ 35 (HX-3033); COF-732); see also 84 Fed.
Reg. at 1920 (“Many diverse enterprises have launched music streaming services to meet growing
consumer demand for streaming. . . . Most of the companies entering the on-demand streaming

6

As Mr. Israelite testified, because streaming was an inconsequential business in 2008 and 2012,
the Copyright Owners focused their efforts on Subpart A rates for downloads, avoiding litigation
with DiMA over streaming rates. (Tr. 3823:15- 3826:14, 3830:23-3832:12 (Israelite); COF-421429.) The conservation of resources is precisely why the Copyright Owners settled Subpart A
rates and terms with the record labels in this proceeding as physical sales and digital downloads
have eroded as the market changes from an ownership to an access model.
7

There were even fewer services in the market at the time of the 2008 Phonorecords I settlement.
(Eisenach WDT ¶ 51 & Table 2 (HX-3027); Eisenach WRT ¶ 33 & Table 3 (HX-3033); Timmins
WDT ¶ 21 (HX-3036).)
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music market have done so recently. . . . In the last five years, new entrants to the market have
initiated at least five interactive streaming services, joining Spotify which launched in the United
States in 2011.”). Google launched its Google Play interactive streaming service in 2013. Amazon
introduced an interactive streaming service for its Prime program, and Tidal also entered the
market, in 2014. Apple launched its interactive Apple Music streaming service in mid-2015.
Soundcloud (Go), Deezer, and Amazon (Unlimited) entered the interactive streaming market in
2016. (COF-341; Gans WDT ¶ 13 & Table 1 (HX-3028); Rysman WDT ¶ 107-08 (HX-3026),
Rysman WRT ¶ 56 (HX-3032); Eisenach WDT ¶ 51 & Table 2 (HX-3027), n.41; HX-93; HX1431; HX-1548; HX-2621; HX-2622; HX-2625; HX-2630; HX-2793; HX-2795; HX-2800; HX2814; HX-2817; HX-2818; HX-2847.) Pandora and iHeart Radio, two music streaming platforms
that have over 150 million subscribers combined, entered the interactive streaming market after
this proceeding commenced. (COF-342, citing Rysman WDT ¶ 70 (HX-3026).) As Professor
Timmins testified, an unusually large number of companies entered into the market in a short
amount of time (all after 2012), including, extraordinarily, the largest radio broadcasting company,
many of the largest telecommunications companies, and three of the largest technology platform
companies. (Timmins WRT ¶¶ 21-28 (HX-3036).)
None of these multi-dimensional companies had entered the interactive streaming market
until after both Phonorecords I and II. (Tr. 3761:7-3763:13 (Israelite).) In 2008 and 2012, the
trade organization DiMA negotiated on behalf of a handful of economically insignificant
streaming services. (COF-434, citing, inter alia, Israelite WRT ¶¶ 28-30 (HX-3030); Levine WDT
¶ 38 (HX-692); Tr. 158:22-161:1 (Levine); Tr. 3654:20-3655:13 (Israelite)); COF-424-COF-429,
citing Tr. 3645:17-3647:12 (Israelite).).

The entry of economically powerful and diverse

companies not only accelerated the massive growth of and changes to the economic landscape of
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the music streaming industry described above and below, but their entry resulted in the
unanticipated revenue deferral and displacement strategies that the Board found to be taking place
(a finding that the Circuit accepted). See, e.g., 84 Fed. Reg. at 1921, 1927; Johnson, 969 F.3d at
372. (See also, e.g., Tr. 2081:13-2084:15 (McCarthy) (testifying that
); HX-113 at 2 & HX-3225
(
).)
Not only were there new services, but the number of subscribers, the number of streams,
and total streaming revenue exploded after the Phonorecords II settlement. (Tr. 2198:4-20
(Hubbard); Ramaprasad WDT ¶ 47 (HX-1615).) Since the 2012 settlement, interactive streaming
has become the most popular form of music consumption and by all accounts it is expected to
continue to grow. (COF-736, citing, inter alia, Israelite WRT ¶ 49 (HX-3030); Tr. 3764:253765:12 (Israelite).) The explosion in streaming was largely a result of streaming “going mobile.”
(COF-737, citing, inter alia, Eisenach WRT ¶ 91 (HX-3033), Tr. 3830:15-3832:22 (Israelite)); see
also Eisenach WRT ¶ 37 (HX-3033).)
Total streaming revenue had ranged from between approximately $150 million in 2005 to
$212 million in 2010, but after 2012 annual revenue exploded to reach approximately $1.6 billion
by 2015. (COF-208, citing Ramaprasad WDT ¶¶ 54, 56 (HX-1615) (“Revenues from interactive
streaming have been increasing drastically since 2013 . . . .”); HX-1566; Mirchandani WDT ¶ 53
(HX-1) (paid subscription revenues increased from $800 million in 2014 to $1.2 billion in 2015).)
This was driven largely by the growth in paid subscriptions. Paid subscriptions doubled from 9.1
million in the first half of 2015 to 18.3 million in the first half of 2016 alone, driving subscription
revenues up from $480 million to over $1 billion. (Mirchandani WDT ¶ 53 (HX-1); see also
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Timmins WDT ¶ 19 (HX-3036); Ramaprasad WDT ¶¶ 54-55 & Figure 1 (HX-1615).)

(Eisenach WRT ¶ 36, Figure 1 (HX-3033).)
United States subscriber numbers are expected to increase to 30.9 million in 2021. (Ramaprasad
WDT ¶ 56 (HX-1615); see also HX-1531 at 10.)
The total number of streams also grew exponentially between 2012 and 2016. Interactive
streaming (measured by total number of streams) increased by 54% from 2013 to 2014, and by an
additional 92.8% from 2014 to 2015. (COF-190, citing Israelite WDT ¶ 70 (HX-3014), n.27 (HX281; HX-2938).) The number of streams grew from 49 billion in 2013 to 145 billion in 2015, a
CAGR of approximately 72%. (COF-207, citing Rysman WDT ¶ 103 (HX-3026), n.88 (HX-2773
at 1; HX-2938 at 8); Israelite WDT ¶ 70 (HX-3014), n.27 (HX-281; HX-2938); Eisenach WDT ¶¶
61-62 (HX-3027), n.50 (HX-2780), n.51 (HX-918), n.52 (HX-918); Tr. 2198:4-20 (Hubbard).) 8

(Tr. 5992:18-5993:15 (Hubbard).)
The vastly different conditions of the 2018-2022 interactive streaming market were not,
and could not possibly have been, anticipated at the time of the 2012 settlement. Because of the
massive changes to the market that occurred only after the 2012 settlement, it cannot be said that
the settlement was made with the requisite data and knowledge of the current economic realities

8

Apple’s consumer usage

(COF-209, citing Dorn WDT ¶ 25 (HX-1611); HX-1436.) The
number of streams on the Amazon Prime service
(COF-210, citing Hubbard WRT ¶ 2.22 (HX-132).)
24
Copyright Owners’ Initial Remand Submission
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand)

PUBLIC VERSION
of the market; nor could the current economic realities be considered “baked-in” to the settlement.
(Eisenach WRT ¶¶ 32-37 (HX-3033); see also Johnson, 969 F.3d at 387; 84 Fed. Reg. at 1944.)
In fact, consistent with the economically inconsequential nature of streaming at the time of
both the 2008 and 2012 settlements, the evidence established that, when entering into the 2012
settlement, the Copyright Owners lacked meaningful data to evaluate the business or its prospects,
including what business model or models might develop, and so the rates and terms to which the
parties agreed were experimental. (COF-421-429; COF-736; Israelite WDT ¶¶ 33, 81, 95, 99 (HX3014); Israelite WRT ¶¶ 4, 17-22, 29, 49 (HX-3030); Tr. 3631:22-3632:17, 3636:16-3638:2,
3715:22-3717:15, 3754:7-23, 3764:25-3765:12 (Israelite); HX-321 ¶¶ 6, 48; HX-322, ¶ 28; Dorn
WDT ¶ 30 (HX-1611); Ramaprasad WDT ¶ 5 (HX-1615); Brodsky WDT ¶ 59 (HX-3016); Gans
WDT ¶ 55 (HX-3028).) That the Phonorecords II settlement was experimental is underscored by
the fact that five of the ten Phonorecords II rate configurations or business models were never
even mentioned in the testimony of Service witnesses during the Phonorecords III proceeding
(COL-338), and several are no longer even offered by digital services. (COL-91-95; Tr. 268:10269:9 (Levine); Tr. 1458:5-1461:4 (Mirchandani); Tr. 2523:22-2524:4 (Dorn).)
In short, there is not the slightest evidence in the record that any of the parties to the 2012
settlement (which did not include any of the current Service participants) entered into that
settlement knowing of the massive changes that would occur in the industry over the ensuing five
years. (See Copyright Owners’ Reply to Spotify’s Proposed Findings of Fact and Conclusions of
Law (“SPFF-CO Reply”) at SPFF86-CO Reply, eCRB Docket No. 12958, May 25, 2017 (refuting
Spotify’s assertion that the parties to Phonorecords I and II “were aware that interactive streaming
was going to be a prevalent form of music delivery,” by showing that cited testimony demonstrated
the opposite was the case).)
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Moreover, “[i]n the Phonorecords II settlement, the parties agreed that any future rate
determination presented to the Judges for subparts B and C service offering configurations would
be a de novo rate determination.” 84 Fed. Reg. at 1919-20, citing 37 C.F.R. §§ 385.17, 385.26
(2016). Rates are re-established de novo every five years (which represents a reduction from the
prior 10-year period) precisely due to a recognition that, in the digital music space, considerable
changes to the marketplace can occur during such a period (COL-339; COF-630; H.R. Rep. No.
108-408, at 40 (2004)) and that was proven to be true here. (Cf. COL-347, citing Determination
of Rates and Terms for Preexisting Subscription Services and Satellite Digital Audio Radio
Services, 78 Fed. Reg. 23054, 23065 (Apr. 17, 2013) (“SDARS II”) (where Judges held that the
very same 2011-2012 interactive streaming market in which the Phonorecords II settlement was
made would not make a good benchmark in a subsequent proceeding, noting that such market was
“in a constant state of flux” and that details about the changing market “underscore the fluid nature
of the subscription streaming market.”)
In sum, the Phonorecords II settlement was made with limited information before the
industry experienced all of the transformative changes shown above, including both the massive
growth of streaming and the entry of three of the four largest technology platforms in the world
(Amazon, Apple and Google), each of which has been shown to have incentives other than
maximizing streaming revenue and none of which offered an interactive streaming service at the
time of the Phonorecords II settlement. The settlement is a demonstrably outdated and inapt
benchmark.
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3.

The Services failed to submit adequate evidence to support the
Phonorecords II settlement as a suitable benchmark for rates

While the Services have argued that they all “presented evidence regarding the probative
value of the Phonorecords II benchmark” (Services’ Proposal for Remand Proceedings at 9, eCRB
Docket No. 23383, Dec. 10, 2020), that conclusory statement has no evidentiary support. The
Final Determination explains in detail the evidentiary deficiencies and lack of analytical rigor in
the Services’ proposal of the Phonorecords II settlement rates as a benchmark. The Board
observed that the Services “[did] not examine in detail the particular rates within the existing rate
structure”; that “the Services’ economists elected to rely on the 2012 rates as objectively useful
without further inspection”; and that the Services also “could have called witnesses and presented
testimony regarding the negotiations that led to the 2012 (and 2008) settlements, but did not . . . .”
See 84 Fed. Reg. at 1944 & n.106.9 Rather, the Services chose to “treat the rates within that
structure as benchmarks, i.e., generally indicative of a sufficiently analogous market that has

9

The Services presented Google’s Zahavah Levine and Amazon’s Adam Parness as supposed
percipient witnesses to the negotiations but it was demonstrated that neither was involved. (Tr.
339:10-340:2, 342:19-344:6 (Parness); 3621:11-3622:5 (Israelite); see also Copyright Owners’
Reply to Services’ Joint Proposed Findings of Fact and Conclusions of Law (“Copyright Owners’
Reply to Services’ Joint PFF & COL”) at JPFF125-CO Reply-JPFF127-CO Reply, eCRB Docket
No. 12961, May 25, 2020, citing, inter alia, Tr. 3885:2-3886:20 (Israelite).) Not a single service
witness provided any evidence about how the rate percentages in either the 2008 or 2012
settlements were derived or on what they were based. There was only one percipient witness –
David Israelite – and he candidly admitted he could not recall how the rate percentages were
derived. (Tr. 3657:15-21 (Israelite).)
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‘baked-in’ relevant economic considerations in arriving at an agreement,” id., while completely
ignoring that the market had changed dramatically since the time of those settlements. 10
The Board’s findings concerning the Services’ failure to support their proposed benchmark
with evidence are fully supported by the record. Despite the existence of the de novo language in
both of the Phonorecords settlements and in the current regulations and despite Judge Barnett’s
express admonition at the start of the hearing of the need to present such evidence (Tr. 15:4-25),
as the Copyright Owners’ predicted at the outset (Tr. 93:17-94:3), the Services completely failed
to present any evidence as to the basis or rationale for any of the rate percentages in the
Phonorecords I and Phonorecords II settlements. The Services presented no evidence explaining
how the particular rates and percentages in those settlements were calculated or derived, how they
were negotiated, or how they were reasonable in light of the explosive growth in the streaming
marketplace between the time of those settlements and the Phonorecords III proceeding.
For purposes of illustration only, the Services did not offer any evidence to show how or
why 10.5% of revenue became the headline rate for certain Subpart B business models, while 12%

10

The dissent did not find that the Phonorecords II rates themselves are appropriate benchmarks
merely by virtue of their existence in the 2008 and 2012 settlements. See generally 84 Fed. Reg.
at 2010-2011 (“a. The Present Section 115 Rates”). Judge Strickler found that the Services did
not “examine in detail the particular rates within the existing rate structure,” but, rather, “elect[ed]
to rely on the 2012 rates as objectively useful evidence of the parties’ revealed preferences.” Id.
He then rejected the “broad approach” taken by the Services “to support the usefulness of the rate
levels within the 2012 benchmark.” Id. (“On balance, I do not find that the Services’ status quo
and business model arguments for maintaining the section 115 rates are themselves persuasive
reasons to maintain those rates.”) He then concluded that “[i]f those rates should be maintained,
support for such a result would need to be found elsewhere in the record.” Id. Judge Strickler
then formulated his own rates, which duplicated the 2012 settlement rates, but did so by looking
at other rates in the record and in the absence of any evidence adduced by the Services to support
the rates of the 2012 settlement.
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became the headline rate for other business models, and 11.35% became the headline rate for still
other business models – or why any of those percentages is a reasonable and appropriate rate for
that business model, either in 2012 or in 2018 and beyond. 11

(Tr. 228:4-231:2, 231:24-233:21 (Levine); HX-3372 (Response to Interrogatory No.
16); Tr. 5168:12-5169:18, 5221:6- 5222:11 (Leonard).) In fact, the Services failed in their
testimony to even mention half of the ten different service offerings identified in the current
regulations. (COL-338.)12
As the proponents of the Phonorecords II benchmark, it was the Services’ burden to
support it with evidence. See, e.g., Intercollegiate Broad. Sys., 574 F.3d at 764 (affirming rejection
of benchmark proffered by noncommercial services where such services had not supported the
benchmark with evidence); 5 U.S.C. § 556(d) (“the proponent of a rule or order has the burden of
proof”). (See also Services’ Joint Reply to the Copyright Owners’ Proposed Findings of Fact and
Conclusions of Law (“Services’ Joint Reply to COF & COL”) at pp. 31-32, eCRB Docket No.

11

Dr. Hubbard in fact conceded that he does not know how the rates and terms were negotiated in
Phonorecords II, although he agreed that the Subpart B rates and terms come from the
Phonorecords I settlement (COF-425, citing Tr. 2197:13-2198:3 (Hubbard).)
12

Because they could not provide the slightest evidence to support the Phonorecords II rates as a
benchmark, the Services advanced an argument that “that they relied on the continuation of the
existing rates in developing their business models.” See 84 Fed. Reg. at 1944. Putting aside that
none of the Services in fact proposed continuing the Phonorecords II rates unmodified, the Board
“categorically reject[ed]” this specious argument, which it found “incredible.” Id. The “de novo”
language alone refutes the contention.
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14087, May 23, 2017 (Services acknowledging it was “their burden” to introduce evidence
concerning their benchmarks).)13 It is indisputable that they failed to provide such evidence.
As discussed above, the Board has established various criteria for determining whether a
benchmark is appropriate and, if so, whether and how it should be adjusted (see Section I.B.2,
supra). The Board cannot find a proposed benchmark appropriate where the proponent does not
present evidence to establish that the benchmark meets those criteria. Here, the Services did not
show, and could not possibly have shown, that the market at the time of the Phonorecords II
settlement was comparable to the market at the time of the Phonorecords III hearing, or that the
parties that negotiated the Phonorecords II settlement were comparable to the Service participants
in Phonorecords III, because the undisputed evidence established that both the market and the
identity (and nature) of the parties were completely different.
The Circuit stated that while the Board “faulted the Streaming Services for failing to
explain why the parties to the Phonorecords II settlement agreed to the rates in that settlement,” it
did not “explain why evidence of the parties’ subjective intent in negotiating the Phonorecords II
settlement is a prerequisite to its adoption as a benchmark.” Johnson, 969 F.3d at 387. But as the
Circuit acknowledged, the Copyright Owners provided the explanation: “the subjective intent of
the parties to the Phonorecords II settlement is relevant because it ‘would have revealed whether

13

To be clear, while the Services proffered the Phonorecord II rates as a benchmark, they sought
significant modifications to it in effort to further reduce the Phonorecords II rates, including
eliminating the mechanical floors and adding family, student and other discounts,
. (See, e.g., COF-638, citing Tr.
1320:9-22, 1321:5-1326:1, 1448:9-1448:23, 1452:1-7 (Mirchandani) (describing Amazon’s rate
proposal as a roll forward with “four minor modifications,”
); SPFF-29-CO Reply (discussing how Spotify misleadingly characterized its rate
proposal as “a continuation of the same rates and structure that are currently in place, with a few
modest, surgical changes,” which changes would have resulted in slashing royalties).
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the agreed-upon rates were based on economic realities or instead were driven by other
considerations.’” Id., citing Copyright Owners’ Brief on Appeal at 28. The Circuit found that the
Copyright Owners’ explanation has validity, but, again, said that the explanation was not present
in the Board’s Final Determination and so they could not affirm on that ground. Johnson, 969
F.3d at 387.
Not only did the Services fail to present evidence demonstrating that the Phonorecords I
and II settlement rates were based on the economic realities of the market at the time of those
settlements, as explained in Section I.B.2 above, the evidence showed the opposite, i.e., that those
settlements were, in fact, driven by the fact that the streaming market was in its infancy and
economically inconsequential, and the parties lacked any data to evaluate the business or its
prospects. Downloads dominated the market, and the Copyright Owners settled the streaming
rates to focus their efforts on the Subpart A download rates.
In sum, the Services’ failure to support the Phonorecords II rates as a benchmark with any
evidence as to how any of its terms and provisions came about, or of the subjective intent of the
parties to that settlement in negotiating those rates, renders the benchmark unreliable as one that
has not been shown to reflect the economic realities of the marketplace, not in 2012 and certainly
not for the completely different industry conditions at the time of this proceeding in 2017 or for
the rate period from 2018 through 2022. This alone is entirely sufficient to reject the Phonorecords
II rates as a benchmark. But as shown above, on every other basis as well, the Board’s rejection
of the Phonorecords II settlement as a benchmark for rates for the Phonorecords III period was
fully supported by the evidence.
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4.

The Phonorecords II settlement rates are inapt benchmarks for other
reasons

While the Board (and the Circuit) focused on the above-discussed reasons for rejecting the
Phonorecords II settlement rates as a benchmark, there are additional reasons to do so.
First, the Phonorecords II rates arise from a settlement negotiated directly under the
shadow of a compulsory license. The Board has repeatedly made clear that statutory rates that are
the product of settlements of rate proceedings are not market benchmarks. As the Board noted in
the Final Determination, agreements “reached outside of the context of litigation [are] free from
trade-offs motivated by avoiding litigation cost, as distinguished from the underlying economics
of the transaction. The same cannot be said of the existing rate structure.” 84 Fed. Reg. at 1935.
See also SDARS II, 78 Fed. Reg. at 23058 (where Board held prevailing statutory rate that was the
product of a settlement “is a rate that was negotiated in the shadow of the statutory licensing system
and cannot properly be said to be a market benchmark rate . . . .”); Determination of Reasonable
Rates and Terms for the Digital Performance of Sound Recordings, 63 Fed. Reg. 25394, 25404
(May 8, 1998) (“A benchmark is a marketplace point of reference . . . .”).14
As Dr. Eisenach testified, the Phonorecords II settlement, as a settlement of the statutory
rates, is at most a prediction of what the Judges might do, and cannot be said to reflect the market.
(Eisenach WRT ¶¶ 26-31 (HX-3033); Tr. 4591:2-17 (Eisenach).) Drs. Katz and Marx agreed.
(COF-724, citing Tr. 573:4-580:1 (Katz); Tr. 1845:4-9 (Marx).) In fact, Dr. Marx testified that,
to determine fair market rates, one would look to “market-determined” or “competitive”

14

The Board may of course adjust a marketplace benchmark “[i]f the evidence suggests that
market-based rates fail to address any (or all) of [the] four itemized [801(b)] policy factors.” 84
Fed. Reg. at 1955.
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benchmarks, not benchmarks under the influence of rate-setting bodies. (COF-712, citing, inter
alia, Tr. 1912:10-18 (Marx)); COL-131-133, citing Tr. 1912:10-18; 1919:9-1921:9 (Marx); see
also Tr. 1918:1-1919:1 (Marx, admitting that fair market value, in valuation exercises, means
“having a willing buyer and a willing seller in a hypothetical market where there is good
information and no compulsion to trade”).) Indeed, the whole point of economic benchmarking is
to use the information that an unregulated market provides in order to inform a regulated market.
(COL-130.) Moreover, because the settlement was negotiated under the shadow of the compulsory
license, the bargaining power of the licensors and licensees was asymmetric. (Eisenach WDT ¶
83 (HX-3027).)15
Second, adopting the Phonorecords II rates as a benchmark would violate the applicable
regulations and the terms of the settlement itself, and serve as a disincentive to settlement. The
proposed regulations annexed to the 2008 Phonorecords I settlement agreement submitted by the
parties establish, under the heading “Effect of Rates,” that in future proceedings, “the royalty rates
payable for a compulsory license shall be established de novo, and no precedential effect shall be
given to the royalty rate payable under this part.” (COF-431; HX-6013 at Ex. B p. 16 (emphasis
added).). While the Board rejected the non-precedential language (and it was therefore not

15

Dr. Marx admitted that the statutory rate, which was the product of a settlement, was agreed to
in the shadow of the compulsory license, yet testified that she actively sought it out as a benchmark
for that reason. (COF-713, citing Tr. 1844:14-25 (Marx).) Dr. Marx took the position that rates
that are explicitly governed by the 801(b) factors – namely, and only, the statutory rates themselves
– are optimal benchmarks for determining rates under the 801(b) standard. She thus excluded all
privately negotiated agreements as possible benchmarks, including agreements between labels and
interactive services. (COF-714, citing Tr. 1911:13-1913:1, 1914:5-1917:2 (Marx).) But Dr.
Marx’s testimony is directly contrary to how she testified in a different rate proceeding (where
she testified on behalf of her client in that proceeding, Pandora, that licenses that are negotiated
competitively are the best benchmarks for determining a rate reflecting fair market value). (COF715, citing Tr. 1919:9-1921:6 (Marx).) .
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included in the 2012 Phonorecords II settlement agreement),16 the CRB did adopt and include in
the current regulations (under the heading “Effect of rates”) the requirement that in proceedings
such as this, “the royalty rates payable for a compulsory license shall be established de novo.”
(COL-333, citing COF-432; 37 C.F.R. § 385.17 (2016).)
This “de novo” provision “has an accepted meaning in the law. It means an independent
determination of a controversy that accords no deference to any prior resolution of the same
controversy.” United States v. Raddatz, 447 U.S. 667, 690 (1980). Indeed, “no form of . . .
deference is acceptable.” Salve Regina Coll v. Russell, 499 U.S. 225, 238 (1991). “De novo
review . . . is independent and plenary; as the Latin term suggests, we look at the matter anew, as
though it had come to the courts for the first time.” Zervos v. Verizon N.Y., Inc., 252 F.3d 163,
168 (2d Cir. 2001); see also Doe v. United States, 821 F.2d 694, 697-98 (D.C. Cir. 1987) (Ginsburg,
J.) (“De novo means here, as it ordinarily does, a fresh, independent determination of ‘the matter’
at stake; the court’s inquiry is not limited to or constricted by the administrative record, nor is any
deference due the agency’s conclusion. . . . Essentially then, the district court’s charge was to put
itself in the agency’s place, to make anew the same judgment earlier made by the agency.”). (COL334.)

16

The Services tried to argue that the elimination in the 2012 settlement of the “non-precedential”
language that appeared in the 2008 settlement allowed it to be precedential despite the “de novo”
language. The Copyright Owners showed that this assertion was false. The language was
eliminated by the Judges because it could be read to apply to other tribunals that the Judges did
not believe they could bind, whereas the de novo language only applied to proceedings before the
Judges. (COF-431-432; Copyright Owners’ Reply to Services’ Joint PFF & COL at JPFF132–CO
Reply.) The Board retained the “de novo” provision because, unlike the “non-precedential”
provision, it was limited to proceedings under 17 U.S.C § 115(c)(3)(C) and (D), which are
proceedings before the Board to set the mechanical rates and terms.
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At the outset of the hearing, Chief Judge Barnett made clear the burden on the Services,
who proposed to roll over the rates and terms in the 2012 settlement (albeit with material
reductions):
A word about evidence required in proceedings to set royalty rates and terms.
Please be reminded that the judges have an obligation to set both rates and terms. In
any proceeding, just because a regulation is in the current Code of Federal
Regulations does not mean that the judges are adopting that term for the coming
rate period. The judges cannot determine rates or terms without an evidentiary
record. As you are all aware, rates and terms for the Section 115 phonorecords
licenses were the product of settlements in the two prior phonorecords proceedings.
Those rates and terms expire at the end of this calendar year.
(COL-337, citing Tr. 15:4-21.)
Not only did the Services ignore Judge Barnett’s admonition, they ignored that using a
settlement as a benchmark would chill future settlements. As David Israelite testified, there is a
strong public policy interest in encouraging settlements, and the Copyright Act itself encourages
those settlements. If a prior settlement becomes a default outcome, shifting the burden to the party
challenging its continuation, it guts the de novo requirement and discourages settlements, which is
a bad outcome. (COF-433, citing Tr. 3585:6-16, 3715:22-3717:15 (Israelite).)
For all of the foregoing reasons, consistent with applicable law and fully supported by the
undisputed evidence in the record, the 2012 Phonorecords II settlement was properly rejected by
the Board as a benchmark. The Board can and should adhere to its determination in this regard
and may now supply all of the reasons supporting that determination.
II.

The TCC Prong Should Be Upheld on Remand
A.

The Circuit remanded the TCC issue on procedural grounds

The Services successfully argued on appeal that “the Majority . . . erred by depriving the
Services of their right to ‘present their side of the case’ and offer evidence regarding the flaws of
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[the Majority’s] structure.” (Final Public Reply Brief for Appellants/Intervenors Pandora Media,
LLC, Google LLC, Spotify USA Inc. and Amazon.com Services LLC at 11, ECF Doc. No.
1823617 (19-1028), Jan. 10, 2020 (“Services’ Reply Brief on Appeal”); see also Final Public
Initial Brief for Appellants/Intervenors Pandora Media, LLC, Google LLC, Spotify USA Inc. and
Amazon.com Services LLC at 46, ECF Doc. No. 1823613 (19-1028), Jan. 10, 2020 (“Services’
Brief on Appeal”) (arguing that “[t]he Majority’s violation of the Services’ rights under the APA
requires vacatur”).) The Circuit found that the Board “failed to provide fair notice” of the TCC
prong that it was adopting, and the Services were “deprived of the opportunity to voice their
objections.” Johnson, 969 F.3d at 383. The Circuit found that the Services “had no notice that
they needed to defend against and create a record addressing” the TCC prong. Id. at 381. Based
on these findings, the Circuit held that the Board “will need to reopen the evidentiary record” in
order to maintain its TCC prong. Id. at 383.
Critically, the Decision did not find the TCC prong the Board adopted was unfair,
unreasonable or inequitable in any way, but merely remanded because it believed the Services
“were procedurally blindsided.” Id. at 381. The Decision makes clear that it is addressed to the
“ability to provide evidence” concerning the TCC prong, and not to any substantive problem with
the TCC prong’s reasonableness:
Interested parties’ ability to provide evidence and argument bearing on the essential
components and contours of the Board’s ultimate decision not only protects the
parties’ interests, it also helps ensure that the Board’s ultimate decision is wellreasoned and grounded in substantial evidence . . . That vetting by the parties did
not occur here because the Streaming Services were procedurally blindsided.
Id.; see also id. at 380 (holding “the Board violated [the appellant Services] procedural right to fair
notice”), 383 (explaining “we have vacated the rate structure devised by the Board for lack of
notice”). The Circuit expressly stated that the Decision did not take up the Services’ arguments
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that the TCC prong was arbitrary or not grounded in substantial evidence. Id. at 383. On the
contrary, the Circuit expressly provided that the Board could “pursue its novel rate structure” on
remand, provided it “reopen the evidentiary record.” Id.
Nothing precludes the Board from maintaining the TCC prong it adopted after this remand,
under the same compelling reasoning in the Final Determination, after the Services are provided
an opportunity to “voice their objections,” as has been provided for in the remand procedure. See
Heartland Reg’l Med. Ctr. v. Leavitt, 415 F.3d 24, 29-30 (D.C. Cir. 2005) (explaining that “the
usual rule is that, with or without vacatur, an agency that cures a problem identified by a court is
free to reinstate the original result on remand” and observing that agency that had reached same
result following remand had “complied with the [prior appellate] judgment . . . by filling the
analytical gap identified in that opinion”); see also FEC v. Akins, 524 U.S. 11, 25 (1998);
Intercollegiate Broad. Sys., Inc. v. CRB, 796 F.3d 111, 121 (Aug. 11, 2015).
While the Circuit accepted the Services’ appellate argument that they were denied the
opportunity to present their evidentiary objections to an across the board “uncapped” TCC because
it was first proposed by Google in a post-hearing submission, the record actually shows there was
no such deprivation. The Services not only had ample opportunity to introduce evidence showing
that the major record labels exercised undue market power such that the “uncapped” TCC adopted
by the Board would be disruptive (within the meaning of Board precedent), they had every
incentive to introduce such evidence if it existed. The benchmark evidence introduced by the
Copyright Owners, through Dr. Eisenach, was specifically based on the ratio between payments
for sound recordings and payments for musical works. And the Services attacked that benchmark,
claiming that the sound recording rates obtained by the major record labels were inflated by a lack
of effective competition. However, they did so not by reference to actual evidence but solely by
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reference to the Board’s Determination of Royalty Rates and Terms for Ephemeral Recording and
Webcasting Digital Performance of Sound Recordings (Web IV), 81 Fed. Reg. 26316, 26320 (May
2, 2016) (“Web IV”), a proceeding in which the Copyright Owners were not and could not have
been participants.17 That was their choice. It was not because they had no notice or opportunity
to introduce evidence to support their argument.
In any event, for all of the reasons discussed below, while the Services have now been
provided by the Circuit with the opportunity they supposedly previously lacked to provide
evidence supporting their theoretical disruption argument, the evidence already in the record
overwhelmingly supports the Board’s adoption of an across the board “uncapped” TCC as a means
of protecting the Copyright Owners against the digital services’ revenue deferment and
displacement, which the Copyright Owners proved, and the Board found, was occurring.
B.

The Board’s TCC prong was adopted to provide protection against revenue
deferment and displacement in a revenue-based rate structure

The TCC prong that the Board adopted 18 is integral to the Final Determination because, as
shown below, it was specifically adopted by the Board to provide a solution for the Board’s finding

17

In fact, as shown below, Dr. Leonard’s written rebuttal testimony argued that

Because it would have been self-defeating for his argument, Dr. Leonard never even suggested
that the sound recording payments were inflated due to a lack of effective competition.
Inconsistently, elsewhere in his written rebuttal testimony, he invoked the Web IV holding to argue
– without citing any evidence – that the sound recording rates were inflated due to a lack of
effective competition.
18

In effort to distinguish a “true” TCC prong from the “capped” TCC prongs that existed under
the Phonorecords II settlement (which also included several “true” TCC prongs), the terminology
used to describe them has been “uncapped” TCC and “capped” TCC. These shorthand descriptions
actually mischaracterize both types of TCC prongs. The so-called “capped TCC” that existed for
some offerings under the Phonorecords II settlement was not actually a TCC rate. Rather, it was
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that digital services did not always seek to maximize royalty-bearing revenues, a finding the
Circuit accepted. See Johnson, 969 F.3d at 372 (acknowledging that the Board adopted a true TCC
to “ensure that owners of musical works copyrights were . . . [not] harmed by the interactive
streaming services’ revenue deferral strategies (such as student and family discount programs)[.]”).
The hearing established that the revenue-based rate structure in the Phonorecords I and
Phonorecords II settlements had failed to ensure that Copyright Owners would receive fair
royalties in the rapidly growing and changing service marketplace. Copyright Owners proposed
usage-based metrics of per-play and per-user rates precisely because the revenue-based structure
had created a disconnect between mechanical royalties and the massive growth in streaming
activity. The Services clung to the revenue-based rate structure that Copyright Owners proved had
enabled services to engage in revenue displacement and deferral and created attribution problems.
All four Services proposed effectively rolling forward the Phonorecords II revenue-based rate
structure (albeit with supposedly “minor” changes designed to further reduce payable mechanical
royalties).
In the face of overwhelming evidence (some of which is detailed below) showing how
Service participants manipulated their revenue to the detriment of the Copyright Owners, Google
revised its proposal in a post-hearing submission to advocate for a rate structure that included a

a per-subscriber rate, because it was part of a “lesser of” calculation with a per-subscriber
minimum. Because of the “lesser of” calculation, the “capped” TCC prong provided no protection
against revenue deferral or displacement because the rate ended up defaulting to the minimum.
The so-called “uncapped” TCC prong adopted by the Board (which Copyright Owners shall refer
to herein as a “true TCC”), is not actually uncapped because it is tied and limited to a small
percentage of the sound recording rates that Services have agreed to pay record labels (and that
the record shows are quite stable rates). Rather than allow the terms “capped” and “uncapped” to
confuse how the TCC prongs actually operate, Copyright Owners shall refer to the TCC prong
adopted in the Final Determination as a “true” TCC” prong.
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“true” TCC component for all service offerings. Google argued that such a “true” TCC, by linking
compulsory musical works rates to rates obtained by record labels in free market, arm’s length
negotiations, would provide copyright owners with the necessary protection from the business
strategies of digital services that do not seek to maximize revenue from the licensed activity. By
adopting Google’s proposed “true” TCC for all offerings, the Board would not need to adopt the
usage-based structure proposed by the Copyright Owners to solve the problems created by the
revenue-based system.
C.

The hearing evidence supports the Board’s conclusion that the “true” TCC
prong is an important and reasonable component of the rate structure
1.

The “true” TCC prong is a critical backstop in a revenue-based rate
structure

The record overwhelmingly established that the percent of revenue prong often results in
musical works royalties that are too low. Drivers of these outcomes include revenue deferral, such
as by foregoing current music streaming revenues (e.g., by underpricing music offerings) in pursuit
of other strategic goals such as growing market share; and revenue displacement, such as by
foregoing revenues from music streaming services in order to drive revenue from sales in other
business lines (e.g., on-line shopping, smart phones, smart speakers or other “ecosystem”
revenues), revenues that are not counted for computing mechanical royalties. The substantial
record evidence demonstrating the existence of revenue deferral and displacement included:


(COF-450,
citing Tr. 2081:13-2084:15 (McCarthy).)

40
Copyright Owners’ Initial Remand Submission
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand)

PUBLIC VERSION


(COF-553554; Tr. 1472:4-1475:15, 1481:24-1487:18 (Mirchandani); HX-3007.)


(COF-474, citing
HX-113 at 2; COF-475, citing HX-3225 at 1-2.)


(COF-482A, citing HX-546 at 6, Rysman WRT ¶ 18 (HX3032).)
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(COF-484 & COF-487, citing,
inter alia, HX-3209 at 7, 18, 20, 22.)


(COF524, citing HX-2704 at 23.)


Testimony by two of Spotify’s witnesses that

(COF-541; COF-544;
McCarthy WDT ¶¶ 50-51 (HX-1060); Page WDT ¶¶ 58, 60 (HX-1061).)


Testimony by the Copyright Owners’ expert, Dr. Rysman, explaining why
interactive services often elect to forego maximization of current direct profits (by,
e.g., charging lower prices): to build a customer base that leads to greater long-run
profitability (or greater long-run value) or greater profitability from selling other
products or services to its customers.

Driving such business models are

considerations of: (a) network effects, (b) economies of scale, (c) learning about
consumers, and (d) switching costs. (COF-445; Rysman WDT ¶¶ 13-29 (HX3026).)
The Board agreed that the Copyright Owners had established that digital services engaged
in revenue diminution practices and that those practices had caused unreasonably low mechanical
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royalties. Specifically, the Board found that services had deliberately diminished short-term
revenues in favor of growth. As the Board stated:
[T]he Services might focus on long-term profit maximization, thereby deferring
shorter-term profits through temporarily lower downstream pricing in a manner that
suppresses revenue over that shorter-term. The Services might also use music as a
‘loss leader,’ displacing streaming revenue to encourage consumers to enter into
the so-called economic ‘ecosystem; of the streaming services. . . [T]he Services
might [also] obscure royalty-based streaming revenue by offering product bundles
that include music service offerings with other goods and services . . . .The Judges
find that the record in this proceeding indicates that the Services do seek to engage
to some extent in revenue deferral to promote a long-term growth strategy.
84 Fed. Reg. at 1927.19 The Board noted (and the Dissent also agreed) that services engage in
these practices because of “the nature of the downstream interactive streaming market, and its
reliance on scaling for success,” which “results necessarily in a competition for the market rather
than simply competition in the market.” Id. at 1935; see also id. at 1990 (same).
2.

Google proposed the “true” TCC in effort to persuade the Board not to
adopt the Copyright Owners’ usage-based rate structure

The indisputable evidence underpinning the Board’s findings of revenue deferment and
displacement was not lost on Google, which proposed the “true” TCC as an across-the-board
solution for all offerings, importing the protection of record label agreements entered into in an
open-market to backstop a revenue-based model. The Board agreed that Google’s across the board
“true” TCC would serve such purpose. Id. at 1935 (“Revenue deferral argues against adopting a
pure percent-of-revenue rate structure.”). Instead of the Copyright Owners’ proposed usage-based

19

The Dissent likewise made note of “the potential displacement, deferment, bundling or
attribution indeterminacy of a revenue-based structure.” Id. at 1965. See also id. (Dissent) at 1990
(“I find that the record indicates that the services do seek to engage to some extent in revenue
deferral in order to promote their long-term growth strategy.”) The Circuit also noted “the
interactive streaming services’ revenue deferral strategies.” Johnson, 969 F.3d at 372.
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metrics, the Board selected Google’s across the board “true” TCC prong to serve as protection
against the disconnect shown by the Copyright Owners between the growth of streaming activity
and the payment of mechanical royalties when measured solely by revenue. Id. at 1934-35.
All of the Services – three of which also filed joint submissions with Google – were fully
aware that a “true” TCC prong across all service offerings was being put forward by Google to
persuade the Board not to adopt the usage-based metrics proposed by the Copyright Owners.
Google could hardly have been clearer about why it was proposing a “true” TCC prong, and none
of the other Services objected to the proposal or cautioned against any speculative disruption risk.
(Google Inc.’s Proposed Findings of Fact and Conclusions of Law (“Google PFF & COL”) at
GPFF7, eCRB Docket No. 3419, May 11, 2017 (“The TCC prong protects the interests of
Copyright Owners and addresses problems associated with revenue attribution and deferment by
linking the musical works rate to sound recording payments.”); id. at Google PFF & COL at
GPCL16 (“Google’s proposal also contains a mechanism to address any concerns regarding
displaced or deferred revenue.”).)
As Google explained, and as the record established, having a “true” TCC (i.e., “removing
the caps”) was needed to “allow[] the TCC prong to flexibly protect against downside risks
associated with revenue deferment, displacement, or attribution issues.” (Google PFF & COL at
GPFF73; see also, e.g., Tr. 5262:1-5263:1 (Leonard) (testifying that the TCC can address the “lack
of transparency in revenue” effectively so long as “you set the number correctly”); Tr. 5600:2-11
(Marx) (testifying that the TCC in the ad-supported Services rate structure (i.e., the “true” TCC)
“offers a reasonable way to derive a back-stop for the percentage-of-revenue calculation”).)
The Board recognized, as Google argued in its papers, that the “true” TCC prong protects
the Copyright Owners from the downside risks associated with the revenue prong precisely
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because it “imports” the protections obtained by the record labels into the mechanical rate structure.
84 Fed. Reg. at 1934-35. (See also Google PFF & COL at GPFF7). Only after Google’s proposal
served its intended purpose, which was to persuade the Board not to adopt the Copyright Owners’
usage-based proposal, did the Services float, on appeal, the hypothetical risk from purported major
record label market power (which, as shown below, the record evidence refutes). In fact, Google
specifically touted the supposed major label market power as a feature of the “true” TCC prong it
proposed, not a bug, to support its argument that a “true” TCC would combat the inescapable
revenue diminution that rendered a revenue-based metric unreliable and unfair:
The record labels wield significant bargaining power and operate in an unregulated
market. They are thus free to negotiate any deal structure they wish and will always
protect their own interests, thus protecting Copyright Owners’ interests as well.
(Google PFF & COL at GPFF7.)
Because record labels will always protect their own interest, this prong ensures that,
through that process, they also protect the interest of Copyright Owners. As the
testimony in this case and the findings of this Panel in Web IV reflect, record labels
have immense bargaining power, which the labels exercise by insisting on whatever
license structure best protects them from downside risks. As explained in the
hearing, the labels know how to take care of themselves.
(Google PFF & COL at GPFF67-GPFF68.) Amazon, in its individual post-hearing submission,
similarly contended that the “true” TCC as set forth in the then-existing regulations for bundled
services provided a “good result for rightsholders” because “the better the record labels do in their
direct deals, the better publishing rightsholders will do as well,” as contrasted from “other service
categories, [wherein] the percentage of TCC prong is nested as a lesser-of calculation along with
other per-subscriber royalty amounts, effectively preventing it from offering any real upside.”
(AM-F-118; see also Services’ Joint Reply to COF & COL at Response to COF-464 , citing AM-
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F-118 and jointly arguing for the benefits to Copyright Owners of the “true” TCC for bundled
services), Response to COF-644 (same), Response to COL-363 (same).)
Google’s proposal was advanced also as a counterweight to precedent and reasoning that
favored rates grounded in usage-based metrics. As the Circuit has held:
This Court has validated the Board’s preference for a royalty system based on the
number of copyrighted works sold – like the penny rate – as being more directly
tied to the nature of the right being licensed than a percentage-of-revenue rate.
Recording Indus. Ass’n of Am., Inc. v. Librarian of Congress, 608 F.3d 861, 869 (D.C. Cir. 2010);
see also Digital Performance Right in Sound Recordings and Ephemeral Recordings, 72 Fed. Reg.
24084, 24089-90 (May 1, 2007) (“Web II”), aff’d, Intercollegiate Broad. Sys., Inc. v. Copyright
Royalty Bd., 574 F.3d at 760-61 (reaffirming the “basic notion . . . that the more the rights being
licensed are used, the more payments should increase in direct proportion to usage,” and holding
that a revenue metric “is a less exact proxy” for the usage of works than performance; “because
the revenue that a licensee derives, even from its music-related activities can be influenced by a
variety of factors that have nothing to do with music,” revenue “should only be used as a proxy
for a usage-based metric where the revenue base used for royalty calculation is ‘carefully defined
to correspond as closely as possible to the intrinsic value of the licensed property.’”).
As Google (and the other Services) contemplated, the Board’s decision not to adopt a
usage-based metric, despite this precedent, was founded on the adoption of the “true” TCC prong
as a backstop against revenue diminution. The reasonableness of this adoption was further
supported, as shown in detail below, by affirmative evidence and consensus economic analysis.
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D.

The Services bear the burden to establish that the “true” TCC prong
adopted by the Board is unreasonable

The Services plainly bore the burden of justifying continuing a “cap” on the TCC, both as
a matter of rate structure and rate level, as it was only the Services that proposed TCC prongs at
the hearing. (See e.g., Amazon Digital Services LLC’s Proposed Rates And Terms at proposed 37
C.F.R. § 385.13; Written Direct Statement of Google Inc. at Introductory Memorandum to the
Written Direct Statement of Google Inc. at 3 & n.1, eCRB Docket No. 13957, Nov. 1, 2016;
Google Inc.’s Proposed Terms at proposed 37 C.F.R. § 385.13 (HX-1701); Google Inc.’s Amended
Proposed Rates And Terms at 1; Pandora Media, Inc.’s Proposed Findings of Fact and Conclusions
of Law at A-8-10, eCRB Docket No. 3420, May 11, 2017; Second Amended Proposed Rates And
Terms of Spotify USA Inc. at proposed 37 C.F.R. § 385.13, eCRB Docket No. 13813, May 11,
2017.)
Critically, each such Service proposed “true” TCC prongs for certain offerings and “capped”
TCC prongs (i.e., prongs that were undermined by low per-subscriber minimums) for other
offerings. Even Google, before it amended its proposal to an across the board “true” TCC prong,
proposed staying with an array of “true” TCC prongs for certain offerings and “capped” TCC
prongs for others. (See HX-1701.) As will be shown, the Services failed to explain or justify their
proposals to “cap” the TCC for some offerings but use a “true” TCC for other offerings, or the
basis for the difference. Nor did they explain the basis for or provide evidence supporting the
particular “caps” they proposed. It is their burden now not only to prove that an across the board
“true” TCC prong is disruptive but to also prove why a “true” TCC prong is supposedly disruptive
for some offerings but not for others (when the alleged cause of the disruption, supposed major
label undue market power, is precisely the same for all offerings).
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It is a basic rule of these ratesetting proceedings that a participant is required to provide
evidence establishing the propriety of all aspects of its own proposed rates and terms, including all
aspects of the participant’s proposed rate structure. 5 U.S.C. § 556(d) (“the proponent of a rule or
order has the burden of proof”); Web IV, 81 Fed. Reg. at 26320 (“As the proponent of a rate
structure that treats simulcasters as a separate class of webcasters, the NAB bears the burden of
demonstrating not only that simulcasting differs from other forms of commercial webcasting, but
also that it differs in ways that would cause willing buyers and willing sellers to agree to a lower
royalty rate in the hypothetical market.”); see also Determination of Royalty Rates for Digital
Performance Right in Sound Recordings and Ephemeral Recordings (Web III), 79 Fed. Reg. 23102,
23126 (April 25, 2014) (“Web III Remand”) (rejecting SoundExchange’s proposed late fee on
grounds that “SoundExchange failed to meet its burden with regard to this proposal). 20
The Services thus have the burden of proving that the “true” TCC prong is unreasonable.
Absent proof of disruption, within the legal definition of disruption, the Services’ argument is
speculative. See e.g., Services’ Brief on Appeal at 31-32 (claiming “injury to the services” from
“turning rate-setting over to record companies with ‘must have’ repertoires”). The burden of

20

The fact that there was a “cap” for certain service offering types in the Phonorecords II structure
does not allow the Services to ignore the “true” TCC they proposed for other offerings. Amazon,
Pandora and Spotify (and, initially, Google) made the decision to include a rate structure that
employed “caps” for three of five Subpart B service offering types but failed to support the “cap”
with any evidence. So too did they fail to explain why the other offerings, with a “true” TCC,
were not “disruptive,” despite the fact that they were just as much measured by the supposedly
uncompetitive sound recording rates paid to the major labels as was Google’s across the board
“true” TCC proposal. As the Judges reminded the participants at the outset of the hearing, they
needed to submit evidence in support of all aspects of their proposals, warning them not to avoid
supporting an aspect “just because [it] is in the current Code of Federal Regulations.” (Tr. 15:425.) The Services put in no evidence explaining why the “capped” TCC worked for some offerings
and the “true” TCC worked for other offerings.
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demonstrating disruption falls squarely on the participant claiming disruption. See SDARS III, 83
Fed. Reg. at 65225 (rejecting disruption arguments where participants claiming disruption failed
to provide sufficient evidence supporting their proposed adjustments); SDARS II, 78 Fed. Reg. at
23060-61 (rejecting argument “that the current rate is disruptive” on the grounds that the party
arguing disruption “failed to put forward any evidence” supporting that claim); Mechanical and
Digital Phonorecord Delivery Rate Determination Proceeding, 74 Fed. Reg. 4510, 4525 (Jan. 26,
2009) (“Phonorecords I”) (rejecting disruption arguments by RIAA and DiMA as “not adequately
supported by evidence”).
This allocation of burden is appropriate and reasonable. Participants who claim disruption
are the ones in possession of the relevant evidence tending to prove or disprove that disruption
argument. Cf. SDARS III, 83 Fed. Reg. at 65264 (“Sirius XM must bear the burden of providing
evidence that might mitigate the acknowledged ‘economic indeterminacy’ problem inherent in
bundling, because any such evidence would be in its possession, not in the possession of
SoundExchange or the record companies.”); Web III Remand, 79 Fed. Reg. at 23118 (“The Judges
conclude that since SoundExchange had collected information on 214 agreements between
webcasters and record companies, including independents, it was in the best position to go forward
with evidence indicating the impact, vel non, of the rates charged by the independent labels.”).
This principle can only be more compelling where, as here, the participant’s objection is effectively
that reasonable rates have been disruptive to them, since the “true” TCC prong that the Services
object to was in effect for the majority of the rate period before the remand issued.
Here, the Services would of course be the participants in possession of evidence that would
tend to prove, or more likely disprove, their claim that the uniform “true” TCC prong has, in fact,
been disruptive to them, which is what they now must demonstrate. The Board’s initial order on
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these proceedings recognizes this in requiring concurrent production, together with initial
submissions by the Services, of “agreements with record companies covering the period between
January 1, 2016 and the present, and documents concerning the actual or expected impact the
uncapped TCC prong has had or will have on company growth, revenues, profits, company value,
brand, or ecosystem.” (December 15 Order at 2.)
E.

As proponents of “true” TCC prongs, the Services cannot argue that the
“true” TCC prong adopted by the Board is inherently unreasonable or
disruptive

The limited remand concerning the “true” TCC prong adopted by the Board was to allow
the Services an “opportunity to voice their objections.” That being the case, it should be limited
to things that the Services did not themselves propose at the hearing. The Services cannot object
to a “true” TCC prong in principle given that every appellant Service proposed the use of such
“true” TCC prongs for some offerings, and were certainly on notice that they needed to address
the issue.21 As the Circuit discussed:
[T]he fact that some of the Streaming Services’ proposals contemplated continued
use of an uncapped total content cost prong for a small number of preexisting
categories does not mean they anticipated that the Board would uncap the total
content cost prong across the board. That is quite different. . . .

21

Under the Phonorecords II rates and terms, only for certain service offering types (standalone
non-portable subscription – streaming only, standalone non-portable subscription – mixed, and
standalone portable subscription service) was the TCC “capped” by a per-subscriber rate that could
vitiate the TCC prong through a lesser-of calculation. Other offering types (bundled subscription
services, free nonsubscription/ad-supported services, and all five of the Subpart C service offering
types) used “true” TCC prongs. See 37 C.F.R. §§ 385.13 (2014), 385.23 (2014). All of the
Services (other than Google in its amended proposal) proposed to carry over this structure for the
Phonorecords III period.
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Uncapping the total content cost prong across all categories leaves the Streaming
Services exposed to potentially large hikes in the mechanical license royalties they
must pay.
Johnson, 969 F.3d at 382 (emphasis in original). The window for the Services to reargue this issue
on remand should thus be limited to the precise issue identified by the Circuit: expansion of the
“true” TCC prong “across the board” or “across all categories.”
In fact, because the Services have themselves sought a “true” TCC for certain offerings at
the same time that they claim a “true” TCC term is disruptive, their burden now is not merely to
provide evidence showing how and why it is disruptive as to those offerings that previously were
subject to a “capped” TCC, but also how and why it is supposedly disruptive for some offerings
while perfectly fine for other offerings.
On appeal, the Services were not required to provide any such explanation or evidence,
only to show they were allegedly deprived of the chance to provide such evidence. Thus, they
simply argued that calculating royalties using a percentage of total royalties paid for sound
recordings (the “true” TCC) without further “capping” that calculation is inherently “unreasonable,”
a supposedly “impermissible abdication of the Board’s rate-setting authority,” and intrinsically
disruptive to the Services.22 See Services’ Brief on Appeal at 20, 28-38. They likewise claimed
in their recently filed remand statement that a true TCC prong “is, by definition, unreasonable.”
(Services’ Proposal For Remand Proceedings at 9.)

22

The abdication argument was based on having the rate determined by agreements outside the
purview of the Board. Demonstrating the cynicism of the argument, the Services successfully
argued for an all-in rate, including performance royalties, where the performance rates are
determined outside the purview of the Board and would therefore control the mechanical royalty
rate.
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The inconsistency of the Services’ position cannot be overstated. Again, all four of the
Services in this proceeding asked the Board to adopt the “true” TCC prongs for bundled
subscription services, ad-supported services, and subpart C offerings from the Phonorecords I and
II settlements. 37 C.F.R. §§ 385.13(a)-(c) (2009); 37 C.F.R. §§ 385.13(a)-(c), 385.23 (2014). 23

(See Leonard CWDT ¶ 64 (HX-695) (

); Services’ Joint Reply to COF & COL at Response to COF466,

), Response

to COL-202 (same); HX-120 at p. 3 (

) (

); HX-121 at pp. 2-3 (

) (

); HX-122 at p. 3 (

) (

23

The Services tried to minimize this hypocrisy on appeal by arguing that the “true” TCC prongs
in every appellant Service rate proposal were for “less consequential” offerings. Services’ Reply
Brief on Appeal at 2, 4. To begin, despite the attempt to distract, the Services admit here that their
argument is at most about expansion, not about inherent unreasonableness, arguing only that,
“[t]he Services could not have anticipated that the Majority, sua sponte, would uncap the TCC
prong for all categories.” Id. at 4-5. Further, the notion that bundled and ad-supported offerings
are less consequential offering types is wholly contradicted by the record. Bundled offerings
include Amazon’s Prime Music service (e.g., Tr. 1315:17-1316:13, 1432:19-1433:10
(Mirchandani)), Amazon’s first interactive music service and
. See infra at pp. 87-89. Ad-supported services include
Spotify’s ad-supported service (Marx WDT ¶¶ 73, 81-85 (HX-1065)), which Spotify contended
was
(Tr. 2058:13-2060:2 (McCarthy).) The Services’ sworn admissions at the
hearing thus belie the convenient argument, offered by attorneys for the first time on appeal, that
these offerings are somehow “less consequential.” In any event, if the sound recording rates are
supposedly inflated due to a lack of effective competition, that inflation would just as much infect
the bundled offerings and the ad-supported offerings as any other offering.
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); HX-123 at pp. 3-4 (

) (

).) Manifestly, a participant cannot credibly propose adoption of a rate structure
for some offerings while simultaneously arguing the structure is inherently unreasonable. And the
Services’ feigned concern that record labels would increase sound recording rates to a level that –
only when combined with an incremental commensurate rise in the mechanical royalty rate by
virtue of the TCC prong – would lead to an unsustainable total royalty rate, describes only a
dubious hypothetical risk that the Services have shown, by their having advanced “true” TCC
prongs in this proceeding and by agreeing to “true” TCC prongs in direct deals with publishers, is
not one they truly believe exists.24
Google proposed the expansion of the “true” TCC prong across all offerings. 25 It certainly
cannot now claim that its own proposal is inherently unreasonable. 26 And, given the coordination

24

As discussed below, contrary to the Services’ feigned fears, their own experts, in response to
the sound recording/musical works benchmark analysis of Dr. Eisenach, all insisted that in
response to increases in the mechanical royalty rates, the sound recording rates would, if necessary,
go down. While they also argued that the sound recording rates were inflated due to a lack of
effective competition among the major labels, they provided not the slightest evidence to support
this assertion (and it is an argument inconsistent with their having advanced “true” TCC prongs as
part of their own proposals).
25

The rate structure proposed by Google and that was adopted by the Board merely homogenized
what had previously been, under the Phonorecords II settlement (and under Google’s own earliermade proposal and the proposals of the other three Services), a structure wherein some service
offering types enjoyed a “true” TCC prong while others included TCC prongs that were limited
by a per-subscriber “cap,” i.e., limited by a per-subscriber prong as part of a lesser-of calculation.
(See Google Inc.’s Amended Proposed Rates And Terms at 1 (“The Amended Proposal improves
on Google’s initial proposal by eliminating the different service categories and proposing a single,
greater-of rate structure between 10.5 percent of net service revenue and an uncapped 15-percent
TCC component.”); 37 C.F.R. §§ 385.13 (2014), 385.23 (2014).)
26

The Services claimed, on appeal, that Google had “expressly tied uncapped TCC to the details
of its proposal – including the lower rate levels – and insisted that, if the Board deemed those details
unacceptable, it should abandon the uncapped TCC prong.” Services’ Reply Brief on Appeal at
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among the Services in their post-hearing submissions – they submitted joint proposed findings of
fact and conclusions of law and a joint reply (see e.g., Services’ Joint Reply to COF & COL) – it
is perfectly obvious that the other Services knew in advance of Google’s proposal, understood and
agreed that it was a breakwater against the Board adopting the usage-based metrics that the
Copyright Owners had proposed, and therefore never objected to it. And they knew their failure
to object waived their right to object on the basis of inherent “unreasonableness” to the Board’s
adoption of an expanded “true” TCC prong across all offerings. See 37 C.F.R. § 351.14(b) (“A
party waives any objection to a provision in the determination unless the provision conflicts with
a proposed finding of fact or conclusion of law filed by the party.”).
Google’s proposal, having served its purpose of inducing the Board to reject the Copyright
Owners’ usage-based rate structure, was swiftly consigned to the dustbin by the Services on appeal
(as they pushed for a “Heads I win/Tails you lose” outcome). But for them to now argue that the
rate structure Google proposed, and to which not a word of objection was uttered by any of them,
is inherently unreasonable, is disingenuous and false. 27

5. The Services overstate Google’s position from its prior papers by arguing that Google suggested
such “abandon[ment].” Regardless, such an argument plainly concerns rate levels only, not rate
structure. Google conceded that the true TCC is appropriate structurally by proposing it; the
question of what rate levels are “acceptable” for the true TCC is a distinct inquiry that must be
undertaken for any rate structure, whether based on revenues, number of users, number of plays,
sound recording payments, or some other metric, and the Board already did that analysis in its
Final Determination.
27

Nor does the law permit the Services to retrade their position. See New Hampshire v. Maine,
532 U.S. 742, 749, 755 (2001) (explaining that the doctrine of judicial estoppel “generally prevents
a party from prevailing in one phase of a case on an argument and then relying on a contradictory
argument to prevail in another phase” and rejecting party’s attempt, after “[h]aving convinced this
Court to accept one interpretation” of language at issue, to then have the Court accept “an
inconsistent interpretation to gain an additional advantage”); Aera Energy LLC v. Salazar, 642
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F.

The Services cannot carry their burden to show disruption
1.

Disruption proof must show actual harm that is substantial, immediate and
irreversible in the short-run

As noted above, supra at pp. 50-55, the Services cannot contend that a “true” TCC prong
is inherently improper because each of them proposed one for some offerings. In addition to
proving why a “true” TCC prong is fine for some offerings and not for others, they must also
demonstrate that actual harm results from applying a “true” TCC prong to the offerings not
previously subject to a “true” TCC. The Services cannot argue disruption by reference to
hypothetical risks such as potential rate increases by the record labels. That was an argument made
on appeal, when the Services were advocating for the opportunity to put in actual evidence of
disruption.28 Under the Board’s well-established standard for disruption, the Services must now
actually prove that the “true” TCC prong adopted by the Board “directly produces an adverse
impact that is substantial, immediate and irreversible in the short-run.” Determination of Rates and
Terms for Preexisting Subscription Services and Satellite Digital Audio Radio Services, 73 Fed.

F.3d 212, 219 (D.C. Cir. 2011) (applying judicial estoppel doctrine and holding that “because
[appellants] successfully convinced the [agency] . . . to order an evidentiary hearing and make a
de novo decision and failed to offer an alternative argument about the scope of the Board’s
authority, it would be unfair to allow [appellants] now to advance the clearly inconsistent theory
that the [agency] lacked de novo decision making authority”); Moses v. Howard Univ. Hosp., 606
F.3d 789, 792 (D.C. Cir. 2010) (affirming application of judicial estoppel and, quoting Maine,
explaining that “[c]ourts may invoke judicial estoppel ‘[w]here a party assumes a certain position
in a legal proceeding, ... succeeds in maintaining that position, ... [and then,] simply because his
interests have changed, assume[s] a contrary position”).
28
For example, on appeal, the Services, citing to Judge Strickler’s dissent, argued that record
companies might, as a result of an uncapped TCC rate, move the streaming service in-house and
“effectively destroy[] the existing services.” (Services’ Brief on Appeal at 34, quoting 84 Fed.
Reg. at 1965.) But Judge Strickler acknowledged that such a risk was “speculative,” and stated
that such “speculation” should be “tested at the hearing” with evidence. 84 Fed. Reg. at 1965.
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Reg. 4080, 4097 (Jan. 24, 2008) (“SDARS I”); see also Final Determination, 84 Fed. Reg. at 1959
(same); SDARS III, 83 Fed Reg, at 65225 (same); SDARS II, 78 Fed. Reg. at 23061 (same);
Phonorecords I, 74 Fed. Reg. at 4525 (same).
The Services cannot claim “disruption” merely because the Board’s determination may
lead to higher DSP royalty payments – rate level changes alone are not disruptive under the fourth
801(b) factor because otherwise rates could never change under the 801(b)(1) standard. See
SDARS I, 73 Fed. Reg. at 4097 (“As Dr. Herscovici points out ‘simply causing an increase in costs
to the Services or a decline in royalties to the record companies’ is not substantial enough to qualify
as a disruptive impact.”). Rather, to be disruptive, the “adverse impacts” of a rate must be so
substantial that they “threaten the viability of the music delivery service currently offered to
consumers under [the] license.” Id.; see also Final Determination, 84 Fed. Reg. at 1959 (same);
SDARS III, 83 Fed. Reg. at 65225 (same); SDARS II, 78 Fed. Reg. at 23093 (same). The Services
(presumably) operated and paid royalties under the Phonorecords III rates which included the
“true” TCC for nearly three of the five years of the rate period. The “true” TCC either caused
disruption during that period as defined by that legal standard or it did not. The burden is on the
Services to show that it did.
2.

Even the Services’ inadequate disruption conjecture was unsupported
a.

The Services relied only upon speculation although label market
power was directly at issue at the hearing

While the Services argued that they were blindsided by the Board’s adoption of an across
the board “true” TCC prong, the Services were not deprived of the opportunity to address the
supposed major label market power. On the contrary, they had both every incentive and every
opportunity to introduce such evidence, if it existed. In fact, the Services made such argument, in
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rebuttal to the Copyright Owners’ benchmark analysis undertaken by Dr. Eisenach (which was
based on the sound recording/musical works payment ratio). See e.g., Services’ Joint Proposed
Findings of Fact and Conclusions of Law (“Services’ Joint PFF & COL”), eCRB Docket No.
14106, May 11, 2017, at JPFF244 (“Most fundamentally, it is incontestable that the major record
labels are a complementary oligopoly and that unregulated sound recording rates that are Dr.
Eisenach’s starting point are inflated by the record labels’ market power.”); see also, e.g., id. at
p. 2; Services’ Joint Reply to COF & COL at Responses to COL-158, COL-159, COL-191;
Leonard WRT ¶¶ 23-24 (HX-698); Marx WRT ¶ 71 (HX-1069); see also, e.g., Tr. 5085:24- 5086:4
(Katz), 5533:21-5534:8 (Marx), 5563:8-18 (Marx).

While the Services’ experts made this

argument in their rebuttal testimony, not a single service introduced a single scrap of evidence to
support the argument. See Tr. 4639:6-19 (Eisenach) (

).
Moreover, at the same time that the Services’ experts advanced the argument, unsupported
by any evidence in the record, about the alleged market power of the labels, they inconsistently
invoked the record label payments as a basis for reducing the rates payable to the Copyright
Owners, not because the label rates were too high
. Google’s expert,
Dr. Leonard advocated for the use of the 2016 settlement’s Subpart A rates as a benchmark for the
Subpart B rates (see e.g., Google PFF & COL at GPFF26-GPFF30); and, in his analysis, he
contended that the rate used for the TCC prong should decrease compared to the rate set forth in
the Phonorecords II settlement
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(See Leonard CWDT ¶ 46 (HX-695) (

).)
Demonstrating only the Services’ willingness to simultaneously advance completely
irreconcilable arguments,

. At the same time, in the very same
rebuttal report, Dr. Leonard faulted Dr. Eisenach for allegedly failing to adjust his benchmark for
the major labels’ purported market power. (See generally, Leonard CWDT (HX-695).) Again,
the Services apply a “Head’s I win/Tails you lose” approach. Clearly, the Services’ argument
about unreasonable royalties due to label market power is a rhetorical argument of convenience.
The Services did not present fact witness or expert witness testimony or exhibits on this
issue. Instead, as discussed below, their experts simply pointed to the Board’s “steering adjustment”
in Web IV, referencing that decision in their attorney’s papers and their expert rebuttal reports, but
offering no actual evidence. (See, e.g., Services’ Joint PFF & COL at JPFF249 (relying solely on
select statements in the written testimony of Drs. Katz, Marx and Leonard that summarized Web
IV); Services’ Joint Reply to COF & COL at Responses to COF-239 (same), COF-406 (same),
COL-243 (same), COL-244 (same); Katz CWRT ¶¶ 56-59 (HX-886) (discussing Web IV); Marx
WRT ¶ 137 (HX-1069) (discussing Web IV); Leonard WRT ¶ 24 (HX-698) (discussing Web IV);
Hubbard WRT ¶¶ 6.26-6.27 (HX-132) (repeatedly cited by the Services but not addressing label
market power).)
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b.

Unadmitted evidence from Web IV does not satisfy the Services’
burden

Rather than introduce admissible evidence concerning the major labels’ purported market
power, the Services simply pointed to findings in a prior, separate proceeding, Web IV¸ in which
the Copyright Owners were not and could not have been participants. Reliance on factual findings
in Web IV is impermissible.
The Web IV findings cannot be imported into this case for multiple reasons. For instance,
they cannot be imported under the doctrine of issue preclusion (collateral estoppel). That doctrine
“bars ‘successive litigation of an issue of fact or law actually litigated and resolved in a valid court
determination essential to the prior judgment,’ even if the issue recurs in the context of a different
claim.” Taylor v. Sturgell, 553 U.S. 880, 892 (2008) (quoting New Hampshire v. Maine, 532 U.S.
742, 748 (2001)). Because someone who was not a party to a suit generally did not have a “full
and fair opportunity to litigate” the issues the suit determined, however, precluding a nonparty from
litigating a previously decided issue “runs up against the ‘deep-rooted historic tradition that
everyone should have his own day in court.’” Id. at 892-893 (quoting Richards v. Jefferson Cty.,
517 U.S. 793, 798 (1996)). The Supreme Court has therefore consistently maintained “the general
rule that ‘one is not bound by a judgment in personam in a litigation in which he is not designated
as a party or to which he has not been made a party by service of process.’” Id. at 893 (quoting
Hansberry v. Lee, 311 U.S. 32, 40 (1940)).
Thus, while the Services’ experts invoked the Web IV findings, it was in a proceeding to
which the Copyright Owners were not and could not have been a party. As such, importing that
finding here would violate the Copyright Owners’ right to a “full and fair opportunity to litigate”
these issues. Id. at 892. Cf. Tr. 4740:19-4741:6 (
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).
Moreover, Web IV dealt with a different market and reached a different holding. Web IV
found that there was a potential for major labels to leverage the complementary nature of their
products to obtain high prices (e.g., “the Majors could utilize their combined market power to
prevent price competition…” or noting “the ability of the Majors to leverage that market power to
create the complementary oligopoly pricing problem…” 81 Fed. Reg. at 26368, 26374 (emphasis
added)) and that it was appropriate to apply a “steering adjustment to [the interactive streaming]
benchmark rate to reflect the rate-reducing effect of steering” (id. at 26404). While the Services
argue now that this adjustment was a statement that interactive streaming rates paid to labels are
somehow “inappropriate,” the rationale provided in Web IV was not that the interactive streaming
market needs to be “fixed” by regulation, but simply that a benchmark adjustment was needed to
match the benchmark market with the target hypothetical market.
3.

Substantial hearing evidence contradicted the Services’ disruption
conjecture and supported the reasonableness of the “true” TCC prong

The gravamen of the Services’ disruption argument was predicated on the assertion that
the major record labels have unchecked market power from which they can extract excessive
royalties. (See e.g., Services’ Proposal For Remand Proceedings at 8-9.) The major labels
purportedly have such power because each is allegedly a “must have,” making them as a group a
“complementary oligopoly.”

(See e.g., Services’ Joint PFF & COL at JPFF157, JPFF249,

JPFF251.) Not only did the Services provide zero evidence to support these claims, the only
evidence in the record refutes the Services’ arguments.
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The record evidence, adduced by the Copyright Owners, demonstrated that

Specifically, the record showed that

(See Tr. 205:7207:2, 240:17-21, 243:22-244:3 (Levine); Tr. 826:24-827:11, Tr. 829:6-12 (Joyce). See also HX3220, Exhibit G ¶ (a), p. 10 (at GOOG-PHONOIII-00003495); HX-3219, Exhibit G ¶ (a), p. 5 (at
GOOG-PHONOIII-00003440); HX-3221, Exhibit G ¶ (a), p. 5 (at GOOG-PHONOIII-00003523);
HX-3224, Exhibit G ¶ (a), p. 5 (at GOOG-PHONOIII-00003999); HX-3223, Exhibit G ¶ (a), p. 5
(at GOOG-PHONOIII-00003607); HX-3222, Exhibit G ¶ (a), p. 6 (at GOOG-PHONOIII00003541); HX-388 at Ex. A, p. 8 (at GOOG-PHONOIII-00000353); HX-643 ¶ 10, p. 11 (at
GOOG-PHONOIII-00004520). See also Services’ Joint Reply to COF & COL at Response to
COF-91 (“Not disput[ing]” Copyright Owners’ proposed finding that
), Response to COF418 (“Not disput[ing]” Copyright Owners’ proposed finding that
.))
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(Tr. 207:16-208:12 (Levine).)
The record showed that

.

(See

COF-419;

HX-0974-40,

¶

3(c)

(at

PAN_CRB115_00097974); HX-0974-45, ¶ 3(c), p. 7 (at PAN_CRB115_0097479); HX-0974-69,
¶

3(c),

p.

10

(at

PAN_CRB115_00098027);

HX-0974-58,

¶

3(c)

,

p.

11

(at

PAN_CRB115_00094059); HX-0974-70, ¶ 11, pp. 11-12 (at PAN_CRB115_00094108-09); HX0974-85, ¶ 3(c), pp. 7-8 (at PAN_CRB115_00097455-56); HX-974-67, Sched. 1, Sec. 3.1 (at
PAN_CRB115_00098083-84); HX-974-77, ¶ 11, pp. 10-11 (at PAN_CRB115_0009417). See
also Services’ Joint Reply to COF & COL at Response to COF-419 (
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).)
That the Services
is due in part to the demonstrable and substantial bargaining power
possessed by the Services.

(HX-2694
(PAN_CRB115_24185 at 24204-05)).

(Id.)

(HX2731, SPOTCRB0007512 at 7543.)
Indeed, the record showed that the Services (and in particular, Amazon, Apple and Google)
enjoy substantial leverage in negotiations with the labels due to the “walk away” power that they
enjoy as well as their “negotiating acumen.” (Tr. 4594:6-4597:13 (Eisenach) (“And when your
[sic] Apple, Google, and Amazon, or for that matter -- for that matter Pandora, you have lots of
different investment alternatives. And I think your ability to hold up -- the ability of the publishers
or the rightsholders to hold up those firms is extremely limited by that fact.”).)
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(Tr. 4726:6-4728:4 (Eisenach) (

); see also Tr. 4730:13-4731:1
(Eisenach) (

).)29
The sheer size and power of the Services is further enhanced by the growing economic
significance of interactive streaming revenue as a percentage of total label revenues (which only
began to occur after Phonorecords II). The evidence showed that by 2016, interactive streaming
accounted for over thirty-five percent of RIAA revenue. (Eisenach WRT ¶¶ 33, 35, Table 3 (HX3033); see also COF-730, citing Eisenach WRT ¶ 32 (HX-3033); HX-6; HX-7; HX-1444).)
Moreover, as Google’s Dr. Leonard testified, copyright owners such as the record labels do not
have the ability to “create their own streaming service from scratch that would match that of
Google or Spotify without incurring substantial time and expense.” (Leonard CWDT ¶ 121 (HX-

29

The Services also enjoy significant bargaining sophistication and power due to their size and the
diversity of their business models. (E.g., Gans WRT ¶ 72 n.67 (HX-3035); Eisenach WRT ¶ 77
(HX-3033) (explaining that based on “the increasing diversity of business models in which
interactive services are employed and the bargaining power advantages possessed by firms like
Amazon, Apple, and Google, it would be inappropriate to conclude that more recent deals between
the record labels and the Services necessarily result in artificially inflated rates due to a lack of
‘effective competition’”).) (Cf. Leonard CWDT ¶ 121 (HX-695) (“By offering a wide variety of
business models and plans, streaming services have been successful to expanding revenues and
subscribers beyond what otherwise would have occurred.”).)
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695).) Judge Strickler’s dissent agreed that the notion that record labels would start their own
services was speculative. 84 Fed. Reg. at 1965. Evidence and consensus economic analysis
contradicted the Services’ speculative disruption risk.
The Services’ disruption conjecture was also fundamentally contradicted by market reality.
As the Board noted in the Final Determination, “record companies are in a position to walk away
from negotiations with the Services and, effectively, put them out of business. That they have not
done so demonstrates that it is not in their economic interest to do so. The decline in sales of
physical copies and permanent digital downloads, along with the growth of streaming, is a
powerful economic motivation for record companies to pursue deals with the Services that ensure
the continued survival and growth of the music streaming industry.” 84 Fed. Reg. at 1953.
As noted above, throughout the Phonorecords I and Phonorecords II periods (2008-2018),
Services that offered bundled services and ad-supported services, including Amazon and Spotify,
were subject to a “true” TCC prong. Indeed, both Amazon and Spotify launched their respective
services under “true” TCC prongs. In both instances, the Services experienced massive growth
under the “true” TCC prong that they now decry as supposedly “unreasonable.” Amazon’s witness
Mr. Mirchandani testified that Amazon “relied on” the existing Section 115 structure when
launching Prime Music. (See Tr. 1315:17-1316:13 (Mirchandani).) No label negotiated for sound
recording rates at a level that rendered these offerings unsustainable for the Services.
Moreover, both sides’ experts agreed that were musical works royalty rates to increase, the
sound recording rates would decrease if necessary to ensure the sustainability of the shared venture.
This concept, referred to as the “see-saw,” was testified to at length by Pandora’s expert, Dr. Katz.
(Tr. 4941:7-4945:18 (Katz) (
); Tr. 5079:3-5080:10 (Katz)
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(agreeing that there would be a “seesaw” effect whereby sound recording royalty rates would likely
fall if mechanical rates increased).)
Three other Service experts agreed that if musical works rates increased, sound recording
rates would likely decrease. (Leonard WRT ¶ 26 (HX-698) (further observing that “[i]f musical
work royalties have been suppressed, that leaves a larger pie over which the record labels and
services bargain, with the result that the labels likely get ‘more’ than they would get if the musical
work royalties were not suppressed”); see also Tr. 5704:13-5705:12 (Ghose) (

); Hubbard WRT ¶ 6.27 (HX-132) (observing that “increasing musical works
royalties may lead to a decrease in negotiated sound recording royalties”).) And two of the
Copyright Owners’ experts provided analyses supporting this “see-saw” effect. (See Watt WRT
Appendix 3 at 12 (HX-2619) (using a Nash bargaining model to show that

); Gans WRT ¶¶ 75-84 & Table 4 (HX-3035) (“Comparing the results in
columns [1] and [2] of Table 4 shows that, were publishers able freely to negotiate their rates as
labels do, musical works royalties would rise and sound recording royalties would likely fall as a
percent of revenue.”).)
This see-saw effect was not just theoretical:
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); see also HX-542
Similarly,

(HX-776 (

)

§ 1(nn) at 7.)
The record further showed that sound recording royalty rates did not even need to decrease
to accommodate the Board’s adopted rates and terms. Even at the Board’s final 2022 rate of 26.2%
of TCC, the record provides no reason to conclude that total royalty burdens would be
unsustainable for the Services. Rather, the record showed that the Services already operate their
interactive streaming services at an accounting loss, while creating economic value in other ways
(e.g., by growing market share or leveraging their interactive music streaming service to sell other
goods and services). 84 Fed. Reg. at 1959-60 (finding that “[t]he record shows that interactive
streaming services are failing to realize an accounting profit under the current structure” and yet
“[t]he Services remain in business and new streaming services enter the market despite the
existence of chronic accounting losses.”)

(See also, e.g., HX-3212 (at GOOG-PHONOIII-

00005592-93) (
67
Copyright Owners’ Initial Remand Submission
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand)

PUBLIC VERSION
); infra at pp. 40-43.) The Services also did not offer
into evidence a single business analysis of the impact of mechanical royalties on service viability
(including any analysis of a “break point” or “shut down” point), and

(E.g., Tr. 221:24-223:21 (Levine); Tr. 1792:8-12 (Page); Tr. 2153:12-22 (McCarthy).)
III.

The Board Should Uphold The Bundle Revenue Definition
Under the prior definition of service revenue 30 for bundled offerings (the “prior bundle

revenue definition” or the “prior definition”) adopted pursuant to the Phonorecords II settlement,
service revenue for royalty purposes was calculated by starting with the total revenues recognized
from the bundle and subtracting “the standalone published price” for each of the non-music
components of the bundle,

.

Despite the fact it was their burden to support their proposed rates and terms with evidence
(including evidence of how the prior bundle revenue definition operated in practice and how it
might satisfy the Section 801(b) factors), the Services did not offer such evidence but attempted
to quietly slip the prior definition into the Phonorecords III regulations. Given the Services’ nearcomplete failure to provide evidentiary support for any of their proposed definitions, combined
with the fact that the Copyright Owners were proposing usage-based metrics which did not utilize
many of these definitions, the Board’s decision to adopt a revenue-based rate structure left it with

30

Both the Circuit’s decision as well as the Board’s Order Granting in Part and Denying in Part
Motions for Rehearing (the “January 2019 Order”), eCRB Docket No. 3601, Jan. 4, 2019, referred
to the defined term at issue with the shorthand phrase, “service revenue,” rather than the complete
phrase from the regulation, “Service Provider Revenue.” See 37 C.F.R. § 385.2. Copyright
Owners’ use of the shorthand phrase “service revenue” in this brief similarly encompasses and
refers to the full phrase, “Service Provider Revenue.”
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a substantial task of attempting to identify reasonable definitions.

As a result, the Board

inadvertently included the unsupported prior bundle revenue definition in the regulations annexed
to the Initial Determination.31
The Services not only failed to demonstrate the reasonableness of the prior bundle revenue
definition they proposed, the evidence proved that definition was decidedly unreasonable. The
prior definition failed to address the “economic indeterminacy” problem inherent in bundling” in
a way consistent with Board precedent. The undisputed evidence established that, in practice,

. (See citations at Section III.B.3, infra.)
Based on this unequivocal record, the Board concluded that the prior bundle revenue
definition needed to be revised in the Final Determination and accompanying regulations, to make
the definition reasonable and consistent with Board precedent. The revised service revenue

31

See Initial Determination, eCRB Docket No. 2288 (Mar. 19, 2018), Regulatory Terms at 7-8
(Attachment A) (“In instances in which a Service provides an Offering to End Users as part of the
same transaction with one or more other products or services that are not Licensed Activities, then
the revenue from End Users deemed to be recognized by the Service for the Offering for the
purpose of paragraph (1) of this definition of Service Revenue shall be the revenue recognized
from End Users for the Bundle less the standalone published price for End Users for each of the
other component(s) of the Bundle; provided that, if there is no standalone published price for a
component of the Bundle, then the Service shall use the average standalone published price for
End Users for the most closely comparable product or service in the U.S. or, if more than one
comparable exists, the average of standalone prices for comparables.”)
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definition for bundled offerings (the “adopted bundle revenue definition” or the “adopted
definition”) is the standalone published price for the music component (or, where there is no
standalone published price, the average standalone published price for the most closely comparable
product or service in the U.S. or, if more than one comparable exists, the average of standalone
prices for comparables).32 The Board’s adopted definition is fully supported by the hearing record,
which details the unreasonableness of the prior definition, and appropriately corrects a definition
that was not supported by any evidence and that is in conflict with CRB precedent and economic
principles. The Board has the authority to and should maintain the same adopted definition on
remand.
A.

The Board has clear authority to maintain the adopted bundle revenue
definition on remand

The Circuit expressly stated that its remand did not go to the substantive soundness of the
adopted bundle revenue definition, Johnson, 969 F.3d at 389-90 (vacating and remanding solely
based on the Board’s failure to explain the legal authority for its revision), and it did not find that
the definition lacked substantial evidence to support it, even though the Services had also
challenged the definition in that regard. Id. at 392 (“Because the Board failed to identify any legal
authority for adopting the new Service Revenue definition, we have no occasion to address the

32

See Final Determination, Regulatory Terms, 84 Fed. Reg. at 2034 (“In instances in which a
Service provides an Offering to End Users as part of the same transaction with one or more other
products or services that are not Licensed Activities, then the revenue from End Users deemed to
be recognized by the Service for the Offering for the purpose of paragraph (1) of this definition
shall be the lesser of the revenue recognized from End Users for the bundle and the aggregate
standalone published prices for End Users for each of the component(s) of the bundle that are
Licensed Activities; provided that, if there is no standalone published price for a component of the
bundle, then the Service shall use the average standalone published price for End Users for the
most closely comparable product or service in the U.S. or, if more than one comparable exists, the
average of standalone prices for comparables.”)
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Streaming Services’ separate argument that the definition was arbitrary, capricious, or unsupported
by substantial evidence.”). The Circuit narrowly held only that the Board had provided an unclear
or conflicted explanation of the procedural authority under which the definition was revised, noting
that the Board “cannot maintain in the same order both that the statutory rehearing standard has
not been satisfied and (in the alternative) that the order could be considered as granting a rehearing.”
Id. at 391. As a result of its view that the Board’s explanation for its authority was less than clear,
the Circuit remanded to the Board to either provide “a fuller explanation of [its] reasoning at the
time of the agency action” or to “take new agency action.” Id. at 392.
While the Board may provide “a fuller explanation of [its] reasoning at the time of the
agency action” – and as shown below, there was ample evidence in the record to support the
Board’s definitional change – this remand proceeding offers a straightforward path to take “new
agency action.”33

33

In lieu of taking “new agency action,” the Board could explain the procedural authority it used
to correct the definition in the Final Determination. While the Board did not identify Section
803(c)(4) as the basis for its authority in the Final Determination, the Board could explain that its
inclusion of the prior definition in the Initial Determination was inadvertent and (as discussed
further herein) conflicted with its findings in that Determination, the evidence adduced at the
hearing, economic principles, and Board precedent, and thus needed to be revised so as to not
“frustrate the proper implementation of” the Final Determination. The Board could alternatively
explain that the Copyright Owners, by calling attention to the impropriety of the prior definition,
had identified an “exceptional case” that satisfies the 803(c)(2) rehearing standard, and the Board
reheard the evidence and legal arguments as presented in the parties’ briefs on the issue (Copyright
Owners’ Motion for Clarification or Correction of Typographical Errors and Certain Regulatory
Terms, eCRB Docket No. 2026, Feb. 12, 2018; Services’ Joint Opposition to Copyright Owners’
Motion for Clarification or Correction of Typographical Errors and Certain Regulatory Terms,
eCRB Docket No. 2171, Mar. 5, 2018; Copyright Owners’ Reply on Motion for Clarification or
Correction of Typographical Errors and Certain Regulatory Terms (“Copyright Owners’ Reply on
Motion for Clarification”), eCRB Docket No. 2237, Mar. 12, 2018), and, as a result, chose to adopt
the revised definition. See Johnson, 969 F.3d at 390-91.
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“‘[A]gency action’ includes the whole or a part of an agency rule, order, license, sanction,
relief, or the equivalent or denial thereof, or failure to act.” 5 USC § 551(13); see also Norton v.
S. Utah Wilderness Alliance, 542 U.S. 55, 62 (2004) (citing 5 USC § 551(13) in explaining what
constitutes “agency action”). The remand determination will be plainly a “new agency action.”
As the Supreme Court has explained, a “new agency action” is simply one that “deal[s] with the
problem afresh,” see DHS v. Regents of the Univ. of Ca., 140 S. Ct. 1891, 1908 (2020) (citing SEC
v. Chenery Corp., 332 U.S. 194, 200-201 (1947)), by “performing the function delegated to it by
Congress,” Chenery Corp., 332 U.S. at 201. The law makes clear that “new agency action” can
consist of issuing a new determination on remand. See Friends of the River v. Nat’l Marine
Fisheries Serv., No. 2:16-cv-00818-JAM-JDP, 2020 WL 6391314, at *1-2 (E.D. Ca. Nov. 2, 2020)
(explaining that a “new agency action” by the subject agency, the National Marine Fisheries
Service, would consist of issuing a new opinion that would supersede the opinion struck down on
appeal); Fisher v. Pension Benefit Guar. Corp., 468 F. Supp. 3d 7, 19, 19 n.5 (D.D.C. 2020) (new
decision issued by agency on remand qualified as “new agency action”). 34

34

As the new agency action here is a determination after remand proceedings, the Board is largely
free to chart its own procedural course, and the Board has done so in its December 15 Order. The
Board is not required to undertake any of the procedural steps set forth in 17 U.S.C. § 803(b) in
order to take such “new agency action.” See 17 U.S.C. § 803(d)(3) (requiring only that on remand
further proceedings be taken “in accordance with subsection (a)”); 37 C.F.R. § 351.15;
Intercollegiate Broad. Sys., Inc., 796 F.3d at 125 (“[N]either the Copyright Act nor the Board’s
regulations prescribe any particular procedures on remand.”) The Circuit’s instruction that the
action be “accompanied by the appropriate procedures[,]” Johnson, 969 F.3d at 392, does not
dictate what those “appropriate procedures” must be but instead plainly refers to these flexible
rules. See also Oceana, Inc., 321 F. Supp. 3d at 136 (explaining that when remanding to an agency,
a court generally “may not dictate to the agency the methods, procedures, or time dimension, for
its reconsideration”).
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The Circuit’s remand authorizing the Board to “take new agency action” “permit[s] a fair
and expeditious resolution of” this issue. (December 15 Order at 2.) The Services conceded on
appeal that the asserted “legal error here was [the Board] exceeding its statutory authority to
modify its Initial Determination, not failing to provide the Services with adequate process.”
(Services’ Reply Brief on Appeal at 28 n.10). Indeed, prior to adopting the revised definition, the
Board gave the Services an opportunity to be heard on the issue. (See Order Permitting Written
Response(s) To Motions For Rehearing, Clarification, Or Correction, eCRB Docket No. 2119, Feb.
21, 2018.) The Services now have yet another opportunity to be heard. In that regard, the Services
have agreed that the record on this issue need not be reopened, and that the Board can and should
resolve the issue based on these submissions and the hearing evidence cited therein (December 15
Order at 2) (“The Judges accept the parties’ proposals to resolve the issue[] concerning . . . the
definition of ‘service revenue’ for bundled offerings on the basis of the existing record as
supplemented by two rounds of briefing”). Thus, the Board can, after reviewing these submissions
and reviewing the existing record evidence cited therein, address the definition “afresh” in the
remand determination, which would meet the Circuit’s remand instruction to “take new agency
action.”
The Board is free to adopt the same definition on remand. An agency may always reach
the same conclusions it reached prior to a vacatur and remand, provided its actions are procedurally
proper, and provided there are no directions to the contrary from the appellate court. There was
no such direction here. See e.g., Heartland Reg’l Med. Ctr. v. Leavitt, 415 F.3d 24, 29-30 (D.C.
Cir. 2005) (Garland, J.) (explaining that absent direction to the contrary by the reviewing court,
“an agency that cures a problem identified by a court is free to reinstate the original result on
remand”); Intercollegiate Broad. Sys., Inc., 796 F.3d at 121 (affirming Board’s determination on
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remand that reached substantially similar conclusion as earlier determination the Circuit had
vacated in prior decision). See also, e.g., FEC v. Akins, 524 U.S. 11, 25 (1998) (“If a reviewing
court agrees that the agency misinterpreted the law, it will set aside the agency’s action and remand
the case – even though the agency (like a new jury after a mistrial) might later, in the exercise of
its lawful discretion, reach the same result for a different reason.”).
The Services have suggested that the asserted procedural error is an “absence of authority”
that can never be cured. (Services’ Proposal for Remand Proceedings at 10.) That argument is
both baseless and borne of necessity, because there is no evidence in the record to support the
Services’ favored definition and because the Services know the evidence shows how they used the
prior definition to gerrymander revenue away from the musical element in bundles. The Circuit
did not say the Board has no authority to revisit the service revenue definition for bundles on
remand. Nor did it say the Board has no authority to review the record evidence and the parties’
arguments and reach the same conclusion or a different conclusion on remand.
Moreover, the Services’ argument lacks logic. If the only possible outcome were for the
Board to reinstate a definition that lacked any explanation or evidentiary support (and was shown
to be manifestly unfair by the evidence in the record) solely because it was present in the Initial
Determination, then the Circuit would not have remanded the issue but would have simply reversed
and reinstated the Initial Determination definition. But that is not what the Circuit did. Instead,
the Circuit remanded and said the Board could take new agency action precisely to cure the
asserted procedural defect. The remand allows the parties to present the record evidence and their
arguments so that the Board can address the definition “afresh” in the remand determination. The
Board is not required to compound what the Circuit found to be a mere procedural error by
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adopting the unreasonable prior bundle revenue definition that is contrary to the hearing evidence,
Board precedent and accepted economic principles.
B.

The adopted bundle revenue definition corrected the prior definition that
was manifestly unreasonable and unsupported by evidence

The Board’s revised definition appropriately corrects a manifestly unreasonable bundle
revenue definition that was in conflict with prior CRB precedent and economic principles and
unsupported by record evidence.
1.

The prior definition failed to address the “economic indeterminacy”
problem inherent in bundling

The prior bundle revenue definition, on its face, failed to address the “‘economic
indeterminacy’ problem inherent in bundling” appropriately and in a way consistent with Board
precedent. (See January 2019 Order at 16-18.)

(Tr.
5957:12-5958:8 (Hubbard).) Virtually all of the Services’ economic experts acknowledged this
problem. (See Katz (Pandora) WDT ¶ 82 (HX-885) (“revenue measurement issues . . . arise when
a streaming service is sold as a part of a larger bundle of services. . . . . Under these circumstances,
any proposed allocation of revenues across services and goods is likely to be contentious.”); Ghose
(Apple) WDT ¶ 78 (HX-1617) (“The determination of service revenue for streaming could be
particularly challenging where the service provider offers a streaming service as part of a larger
bundle of services for which it charges a single price. . . . Under the current statutory rates, the
service revenue for such bundles is subjective and can be interpreted differently by different
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service providers.”); Tr. 1902:24-1903:1 (Marx) (Spotify) (admitting that bundling is an issue in
revenue measurement).)
During the hearing, the Copyright Owners repeatedly raised this “economic indeterminacy”
problem and demonstrated the “absurd results” to which the prior definition had led. (Copyright
Owners’ Reply on Motion for Clarification at 4 n.4, citing COL-360-COL-390; see also, e.g.,
Rysman WDT ¶ 44 & n.47 (HX-3026).) As noted above, under the prior definition, service
revenue for bundled subscriptions took the revenues recognized from the bundle (i.e., the price
paid by the subscriber) and subtracted out “the standalone published price” for all non-music
components of the bundle. Seizing on this definition, Services (

) deducted

values for non-music elements

. (See citations at Section III.B.3, infra.)
The Board had already found such an approach to be not only fundamentally unfair, but
“absurd,” in Web IV, explaining:
If a vendor offered an ice cream cone . . . for $1.00, but offered two ice cream cones
for $1.06, it would be absurd to conclude that the true market price of an ice cream
cone is the incremental six cents. Rather, this offer indicates a market price of
$0.53, the average price for the two ice cream cones. Or, to take a common
example, tire sellers will often advertise a special offer: A buyer can pay for three
tires and get the fourth tire free. This is economically (and mathematically)
equivalent to a 25% reduction in the price of four tires. No one could go to the
automotive store and receive only the “free” fourth tire!
81 Fed. Reg. at 26382; see also SDARS III, 83 Fed. Reg. at 65264 (rejecting proposed deductions
by service from bundle revenues because of the “acknowledged ‘economic indeterminacy’
problem inherent in bundling”). While the Services sought to distinguish this case from Web IV
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and SDARS III, the Board correctly concluded that, regardless of the differences in those
proceedings, “the ‘economic indeterminacy’ problem inherent in bundling is common to all three
proceedings.” (January 2019 Order at 18.)
Spotify and its expert, Dr. Marx, essentially conceded the inappropriateness of the prior
definition in light of the economic indeterminacy issue. During the hearing, Dr. Marx – citing
things that she “didn't analyze” in Spotify’s proposal such as “the definition of revenue” – refused
to opine that her own client Spotify’s rate proposal was “fair.” (COL-413, citing Tr. 5602:205605:1 (Marx).) Then, ironically (considering the Services’ objections to the Board having revised
the service revenue definition after the Initial Determination but based on the record evidence),
Spotify, after the hearing, offered a new and assertedly “more precise” definition of service
revenue, which definition, Spotify argued, “close[d] the loophole” in the prior definition identified
by Copyright Owners and all of the experts. (SPFF138.) The language it proposed was:
(6) Where the licensed activity is provided to end users as part of the same
transaction with one or more other products or services that are not a music service
engaged in licensed activity, and where at least one of the products or services are
offered by a party unaffiliated with the party offering the music service engaged in
licensed activity, then the revenue deemed to be recognized from end users for the
service for the purpose of the definition in paragraph (1) of the definition of
“Service revenue” shall be the net revenue realized by the party offering the music
service, unless such revenue also contains revenue realized for one or more nonmusic products or services, in which case recognized revenue shall be calculated as
in part (5), above.
(SPFF138.).
While Spotify conceded that the prior definition is fatally flawed in that it contains a
“loophole,” the alternate definition it proffered also failed to solve the economic indeterminacy
problem or close the “loophole” it admitted existed in the prior definition. While Spotify stated
that its proposal was designed to prevent Services from “attribut[ing] zero revenues to any third77
Copyright Owners’ Initial Remand Submission
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand)

PUBLIC VERSION
party bundle,” and to “ensure[] that the Copyright Owners [receive] their fair share of royalties
from exactly the net amount of revenues [the Service] is actually receiving from the bundle”
(SPFF139-40), its proposed definition was illusory. Under Spotify’s proposal, all of the net
revenue realized by the Service from the bundle would be service revenue, but only where one or
more of the products in the bundle were offered by an unaffiliated third party, and only to the
extent that the products and services offered by the Service do not include non-music products.
Spotify’s definition would have continued to allow a Service
and also as
intended by Spotify.35 The evidence could not be clearer that the Services seek to reinstate a
definition of service revenue

2.

The Services failed to carry their burden to support their proposed bundle
revenue definition

The Services state that Copyright Owners “had ample opportunity to submit evidence in
response to the Services’ proposed definition of service revenue as it relates to bundled offerings,
but they chose not to.” (Services’ Proposal for Remand Proceedings at 10.) As discussed in

35
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Section III.B.3 below, the reverse is true: Copyright Owners presented unrebutted evidence
showing the unreasonableness of the Services’ proposed definition while the Services offered no
evidence to support their definition. The Services’ position also misapprehends the law, as it was
the Services’ burden to submit evidence to support their proposed definition, and they utterly failed
to do so, a fact the Board expressly recognized. (January 2019 Order at 18.)
The proponent of a term, including a definition, bears the burden of proof as to its adoption.
For example, in the first Web III decision, the Judges declined to adopt Live365’s proposed
definitions of “aggregate tuning hours” and “performance” because it “provided insufficient record
support for either of its proposed definitions and thus did not meet “its burden regarding adoption
of [these terms].” Digital Performance Right in Sound Recordings and Ephemeral Recordings,
76 Fed. Reg. 13026, 13043 (March 9, 2011). The Board reiterated this standard when evaluating
SoundExchange’s proposals: “when parties litigate over the adoption of a term, even one that is
contained in an adopted agreement, the requesting party must meet its burden with respect to the
standards set forth supra. Evaluating SoundExchange’s proposals in this light, we find that
SoundExchange has not met its burden.” Id. at 13044. See also SDARS I, 73 Fed. Reg. at 4101
(Board refusing to adopt bare proposals unsupported by record evidence).
Moreover, the contested language in the definition concerns bundles, and in SDARS III, the
Board made clear that it is the licensee who wishes to offer bundles (in that case, SiriusXM) that
“must bear the burden of providing evidence that might mitigate the acknowledged ‘economic
indeterminacy’ problem inherent in bundling, because any such evidence would be in its
possession, not in the possession of” the licensors. 83 Fed. Reg. at 65264; id. (“bundling [is]
undertaken to increase [the Services’] revenues and it would be reasonable to assume that [the
Services have] information relevant to the economic allocation of the bundled revenue.”). This
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includes evidence that a licensees’ proposed terms relating to bundles also adequately address the
economic indeterminacy problem. (See January 19 Order at 18.) Such evidence would include
“competent and persuasive evidence of the separate values of the constituent parts of the bundle.”
Ruling on Regulatory Interpretation Referred by United States District Court for the District of
Columbia, No. 2006-1 CRB DSTRA (2007-12), (Jan. 10, 2017), pp. 19-22 & n. 36; January 2019
Order at 18, available at https://www.crb.gov/rate/2006-1-crb-dstra/ruling/1-10-17-ruling-andmemorandum.pdf (Services “bore the burden of providing evidence concerning the proper
economic allocation of the bundled revenue”).
Here, not a shred of evidence was offered by any Service concerning the separate values
of the constituent parts of the bundles that they offer or wish to offer, or any other evidence
concerning the economic allocation of bundled revenue, let alone the reasonableness of a definition
that permits the Services to

Consistent only
with their presumption that the Phonorecords II settlement should be continued by default, the
Services asked that the Phonorecords II bundle revenue definition be adopted (with changes
designed to further reduce that revenue) but provided no evidence explaining where the definition
came from, how it operated in practice, or showing the actual costs of the elements in the bundle.
The Services’ failure is all the more glaring given that the Board held in Web II that
revenue definition and measurement is a major problem that supports rejection of a revenue-based
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royalty model. (COL-37.)36 And, the Services’ evidentiary failures are even more inexplicable
given the regulatory requirement that rates and terms must be determined de novo, and Judge
Barnett’s admonition that “just because a regulation is in the current Code of Federal
Regulations does not mean that the judges are adopting that term for the coming rate period,”
and that “the judges cannot adopt any terms of royalty administration, unless the parties present
evidence to support their proposed terms.” (COL-337, citing Tr. 15:4-21.) 37
The Services also seem to conceive that, instead of supporting their proposed rates and
terms with evidence, as they were expressly admonished to do by Judge Barnett, the default
outcome should have been to simply roll forward the Phonorecords II rates and terms. (See, e.g.,
Services’ App. Br. at 62-63.) The Services are mistaken. In the absence of evidence to support
the Services proposed definition, there is no default rule that enables the definition to just get
“carried over.” Instead, there are two possible approaches. The Board may adopt or fashion a
definition of service revenue for bundled offerings that comports with the record evidence – which
is precisely what the Board did do and can now take new agency action to do again. See, e.g.,

36

Web IV also cited this problem, noting that parties raised “valid objections” to the use of a
percent-of-revenue prong, including that “a percent-of-revenue rate would create uncertainty and
controversy regarding the definition and allocation of revenue.” 81 Fed. Reg. at 26326.
37

The only competent evidence in the record concerning the Phonorecords I and II settlements is
Mr. Israelite’s testimony. Mr. Israelite testified that bundling was one of the categories DiMA
wanted but there was no bundling in the market. It was just one more thing on DiMA’s wish list.
(Tr. 3843:7-3844:5 (Israelite)). While the Services cited to testimony from Google’s Ms. Levine
for the statement that “bundling was a focus of negotiations leading up to the Phonorecords II
settlement” (Services’ Joint PFF & COL at JPFF138), under examination by the Judges, Ms.
Levine admitted that she was not involved in any such settlement negotiations concerning bundles.
(Tr. 163:23-166:6 (Levine)); see also Copyright Owners’ Reply to Services’ Joint PFF & COL at
JPFF138 - CO REPLY.)
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Johnson, 969 F.3d at 381-82 (Board not “strictly limited to choosing from among the proposals
set forth by the parties,” but can modify such proposals or suggest models of their own).
Alternatively, given the Services’ failure to support their proposed definition with evidence
addressing the economic indeterminacy problem, the Board can adopt the same definition of
service revenue applicable to non-bundled services, one that that makes no allocations in the case
of bundled offerings (i.e., service revenue would be all of the revenue attributable the bundle). As
the Board noted, “it is the Services – not the Copyright Owners – that are in a position to provide
evidence of how they price bundles and value the component parts thereof. . . . Consequently [they]
bore the burden of providing evidence concerning the proper economic allocation of bundled
revenue. Having failed to do so, the Judges are unable to reduce the bundled revenue (for purposes
of computing the revenue base for royalty calculations) as proposed by the Services.” (January
2019 Order at 18.)
The Board chose the first option – a definition that comported with the evidence and that
was more favorable to the Services than the alternative. As the Board has already held, there is no
evidentiary basis on which the Board can adopt the Services’ definition, especially where the
evidence demonstrates that such definition is unreasonable and conflicts with economic principles
and prior Board decisions.
3.

The hearing record and the Board’s precedent and reasoning further
explain the unreasonableness of the prior definition and support the
adopted bundle revenue definition

In contrast to the Services’ evidentiary failure, Copyright Owners provided unrebutted
evidence showing the unreasonableness of the Services’ proposed definition. Thus, contrary to
the Services’ argument on appeal (which was not adopted by the Circuit), the Board’s changes to
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the bundle revenue definition were not made “in an evidentiary vacuum.” (Services’ Brief on
Appeal at 61.)
The definition adopted by the Board was consistent with the statutory factors and the
evidence in the proceeding showing how the prior definition had been manipulated and “led, in
some cases, to an inappropriately low revenue base.” (January 2019 Order at 17-18; 84 Fed. Reg.
at 1927.) As the Board noted, even the Services’ own experts acknowledged that the Services
generally have “an incentive and a capacity to minimize the amount of revenue that is attributed
to the revenue base,” 84 Fed. Reg. at 1927, and the Board recognized, in the context of bundling
specifically, that the Services’ proposed definition of service revenue needed to be modified to
mitigate the problem of the Services’ “obscur[ing] royalty-based streaming revenue by offering
product bundles that include music service offerings with other goods and services, rendering it
difficult to allocate the bundle revenue between royalty-bearing service revenue and revenue
attributable to other products in the bundle.” Id. While the Circuit noted this finding in holding
that the Board’s revisions to the definition were not “technical or clerical” corrections, Johnson,
969 F.3d at 391, it did not find fault in the Board’s reasoning for the revision or state that it was
unsupported by evidence.
The Copyright Owners introduced evidence showing how Services employed the preexisting bundle revenue definition to

. (COF-439; Tr.
5990:23-5991:24 (Hubbard).)
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The evidence respecting

in its ecosystem and its exploitation

of what Spotify admitted was a “loophole” in the revenue definition
overwhelmingly demonstrates why the prior definition is inappropriate.
Amazon bundles an interactive streaming service, “Prime Music,” with a subscription to
Amazon Prime. The undisputed evidence,

(COF-551,
citing Tr. 1504:15-1505:16 (Mirchandani).)

(COF-350-COF-351)

(E.g., COF-552, citing Rysman WDT ¶ 44 (HX-3026); Tr. 1484:311 (Mirchandani); HX-3059.)

(COF-553 ,citing Tr.
1481:24-1484:18 (Mirchandani).)

(Id.)
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(COF-327; COF-549; HX-1373 at
AMZN 00076220, line 17.)
(COF-327; COF-549; HX-1373 at AMZN00076220, line
27)

(COF-327; COF-549; HX129.)

(COF-200; COF-465;
Hubbard WRT ¶ 2.22 (HX-132).)

(COF-200; COF-465; Hubbard WRT ¶ 2.22
(HX-132); HX-129).

(COF-27; COF-201;
COF-466; Tr. 5970:4-5972:1 (Hubbard).)
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December 2016.

(COF-28; COF-202; COF-467; Tr. 5972:11-5973:21

(Hubbard).)

(37 C.F.R. § 385.13(a)(4))
(Tr. 1484:3-1487:18
(Mirchandani); HX-3005)

(COF-327; COF-549; HX-1373 at AMZN00076220,
line 27.) 38

(COL-369.)39

38

With no explanation for where the 25-cent minimum came from, not only does this minimum
not “resolve the indeterminacy problem” as suggested by Judge Strickler in his dissent (84 Fed.
Reg. at 1992 n.266), it is completely unsupported in the record. Instead, the record shows just how
big a disparity there is between what the percent of revenue formula would have produced
.
39

(COF-441; COF-464; Tr. 5955:8-5956:23 (Hubbard).)
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In addition

(COF-558, citing Tr. 1506:101510:11, 1474:3-1475:10 (Mirchandani); HX-129; HX-3007.) 40

40

(COF-554, citing Tr. 1474:3-1475:15, 1506:10-1508:12 (Mirchandani).)

, Amazon’s Chief Financial Officer advised analysts in
Earnings calls that Prime members are “buying very good from a physical product standpoint as
well as digital.” The Prime members are “customers who buy consumables from us. They’ll buy
clothing from us, they’ll buy shoes from us, they’ll buy electronics, they’ll buy media items, so
that’s what we’re seeing.” (COF-555, citing HX-3051 at AMZN00004166).
(COF-556, citing HX-3054 at AMZN00004212.) In a
business insider article, Amazon’s founder and CEO Jeff Bezos was quoted, “We get to monetize
[our subscription video] in a very unusual way,’ Amazon CEO Jeff Bezos said this summer. ‘When
we win a Golden Globe, it helps us sell more shoes. And it does that in a very direct way. Because
if you look at Prime members, they buy more on Amazon than non-Prime members, and one of
the reasons they do that is once they pay their annual fee, they’re looking around to see, ‘How can
I get more value out of the program?’ And so they look across more categories – they shop more.
A lot of their behaviors change in ways that are attractive to us as a business. And the customers
utilize more of our services.’” (COF-557, citing Rysman WDT ¶ 29 & n.32 (HX-3026); HX-2981.)
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(COF-559, citing Tr. 1474:3-1475:10 (Mirchandani), HX-1373 at AMZN00076220.)

(COF-554; Tr. 1474:3-24 (Mirchandani).)

To be clear, the Copyright Owners have not sought, not in the definition of service revenue
adopted by the Board or otherwise, to have mechanical royalties calculated on the incremental
revenue generated by Amazon from Amazon Prime Music users or even from subscribers that
Amazon itself attributes to Amazon Prime Music.
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41

the prior bundle revenue definition that Spotify admitted contained a
“loophole.” Spotify offered a bundle that includes subscription to both its Premium service and
the New York Times digital newspaper edition with a one-year commitment that appears to cost
$260/year, a price that rises to $325/year after one year. It also provides “two complimentary”
New York Times All Access subscriptions that can be given as gifts, and which are described as a
$50/month value. Subtracting such described values for these non-music components of the
bundle from service revenue would produce a zero valuation for Spotify’s revenue from its
Premium music streaming service in the bundle. (COF-509, citing Rysman WRT ¶ 36 (HX-3032);
see also n. 44 above discussing Spotify’s bundling strategy.)

. (COF-510, citing Rysman WRT ¶ 30 (HX-3032); HX-801 at SPOTCRB00044690004473.)

41

(COF- 439; Tr. 5990:23-5991:24 (Hubbard))
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(HX-2720 at SPOTCRB0007277; see also
Rysman WRT ¶ 31 (HX-3032); HX-3110 at SPOTCRB0008498).) 42

(COF-511, citing HX-2720 at SPOTCRB0007276; see also Rysman WRT ¶ 30
(HX-3032); HX-3110 at SPOTCRB0008498.)

Of course, under the prior bundle revenue

definition, Copyright Owners would not receive any of the upside from the sale at such higher
price-point or, incredibly, even its share of the lower $9.99 unbundled Premium subscription price
point.43
Bundling thus has been and will continue to be a strategy employed by digital services in
whole or in part to reduce the royalties payable to Copyright Owners should the prior bundle
revenue definition proposed by the Services, conclusively shown to be unreasonable, be adopted.
On the other hand, the Board’s adopted definition closes the “loophole” in the prior
definition and addresses the “economic indeterminacy” problem. There is substantial evidence
that the Services offer music streaming services on a standalone (i.e., separately priced) basis that
are comparable to those that they offer on a bundled basis. For example, the same Premium

42

In fact, Spotify views bundling as
SPOTCRB0007081.)

(COF-515; HX-2719 at

(Tr. 2091:21-2092:11 (McCarthy).)
43

Google also bundles Google Play Music with its separate YouTube Red offering. A subscriber
to either offering will get the other product for free. (COF-387, citing Joyce WDT ¶ 12-14 (HX693); HX-3209 at GOOG-PHONOIII-00003893; HX-3212 at GOOG-PHONOIII-00005581.)
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streaming service that Spotify offers in a bundle with the New York Times is separately offered
by Spotify for $9.99. (Rysman WRT ¶ 36 (HX-3032).) But even where a service does not offer a
comparable standalone offering, the Board’s revised definition permits the service to use a music
service in the marketplace that is comparable to the service’s bundled music service to make the
allocation. An allocation that is fairly and honestly based on an actual or market comparable (or
group of comparables) solves the economic indeterminacy issue, and is also consistent with
precedent.
The economic indeterminacy problem inherent in bundles has been raised in other contexts,
and in no instance has the problem been addressed by permitting a licensee to allocate values to
the portions of the bundle that are not subject to the compulsory license, leaving whatever may be
“left over” (if anything) to the music that is subject to such license. For example, in the context of
cable system operators (“CSOs”) offering broadcast signals subject to a Section 111 compulsory
license, the royalties for which are payable based on a percentage of “gross receipts,” the U.S.
Copyright Office has made clear that where a CSO bundles broadcast signals with other products
for a single discounted price, gross receipts are to include the lesser of the full amount that
subscribers must pay to receive the broadcast signals on an unbundled, standalone basis, and the
price of the bundle. See Compulsory License for Cable Systems: Reporting of Gross Receipts, 53
Fed. Reg. 2493, 2495 (Jan. 28, 1988); see also Cablevision Sys. Dev. Co. v. MPAA, 836 F.2d 599,
607, 610-12 & n.20 (D.C. Cir. 1988) (rejecting the argument of the National Cable Television
Association (“NCTA”) that CSOs “should be allowed to attribute a portion of the revenues
received as subscribers’ fees for each tier containing both broadcast and cable-originated
programming to the latter programming and to exclude that amount from gross receipts,” noting
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that it “would create ‘a hornet’s nest of problems’” (quoting an NCTA witness testifying
“regarding attempting to allocate revenues to particular items sold in a single tier for one price”)).
With the record evidence having now been highlighted for the Board, it can now take new
agency action and adopt the definition it previously adopted. That definition, which values the
music offering in the bundle as the “standalone price (or comparable) for the music component,”
“not to exceed the value of the entire bundle,” is, as the Board explained, the reasonable definition
in light of the evidence and the economic indeterminacy problem.
Conclusion
For all of the reasons set forth above and in the record of this proceeding, the Copyright
Owners respectfully submit that the Board should provide the further explanations sought by the
Circuit and, consistent with the overwhelming evidence in the record, confirm and readopt the
same rates and terms set forth in the Final Determination as the final rates and terms to conclude
this remand proceeding as to the first and third issues.
With respect to the second issue, the Copyright Owners submit that the “true” TCC is an
important and reasonable component of the rate structure, adopted to provide protection against
revenue deferment and displacement in a revenue-based rate structure, and supported by the record
evidence. Given that the Services themselves proposed “true” TCC prongs, they cannot argue
that such prongs are “inherently” unreasonable. Rather, the Services have the burden to and must
adduce evidence demonstrating that such prongs have caused actual, not hypothetical, disruption
in accordance with its legal meaning. The Services have not, and the Copyright Owners believe
that they will not, meet that burden, in which case, the Board’s adoption of a “true” TCC for all
offerings should be reaffirmed.
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