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DECLARATION OF MARGARET L. WHEELER-FROTHINGHAM
1.

I am an attorney at Mayer Brown LLP, and am counsel for Music Choice in the

above-captioned remand proceeding. I submit this declaration in support of Music Choice’s
Motion to Compel the Production of Documents by SoundExchange. I am fully familiar with the
facts set forth in this declaration, and if called upon to testify could do so truthfully and
competently.
2.

On February 1, 2021 Music Choice served its First Request for the Production of

Documents (Remand), a true and correct copy of which is Annexed as Exhibit A to this
Declaration.
3.

In SoundExchange’s Objections and Responses to Music Choice’s First Request

for the Production of Documents (Remand), a true and correct copy of which is Annexed as
Exhibit B to this Declaration, SoundExchange agreed to produce documents responsive to
Request No. 12.
4.

On March 31, 2021, SoundExchange made its production of documents. Also on

March 31, 2021, SoundExchange provided, by email, a list of witnesses from whom it intends to
file declarations in this remand proceeding. The email identified Lewis Stark as an intended
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witness and provided a one-word description of his planned testimony: “audits.” A true and
correct copy of that email is annexed as Exhibit C to this Declaration.
5.

I have reviewed SoundExchange’s document production in this proceeding.

SoundExchange’s production includes, in relevant part, correspondence between Music Choice
and Lewis Stark, final audit reports from Prager Metis (attached to a correspondence with Music
Choice), and email negotiations between Music Choice and Mr. Stark regarding an NDA.
SoundExchange has not produced any analysis, correspondence, or other documents exchanged
between SoundExchange and Mr. Stark or Prager Metis directly, nor any documents specifically
related to the substance of Prager Metis’s and Mr. Stark’s investigation of the BDO defensive
audits conducted for Music Choice.
6.

By email dated April 28, 2021, within a day after learning that SoundExchange

intended to present testimony of SoundExchange’s own outside accountant specifically related to
his firm’s 2017 investigation of the BDO defensive audits, Music Choice sought to meet and
confer with SoundExchange regarding SoundExchange’s discovery deficiencies. By email
response dated April 29, 2021, Sound Exchange state that it did not intend to produce additional
documents, and took the position that certain withheld responsive documents were privileged.
Annexed as Exhibit D to this Declaration is a true and correct copy of email meet and confer
correspondence with counsel for SoundExchange.
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EXHIBIT A

Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
The Library of Congress

In re

Determination of Royalty Rates and Terms for
Transmission of Sound Recordings by Satellite
Radio and “Preexisting” Subscription Services
(SDARS III)

Docket No. 16-CRB-0001-SR/PSSR
(2018-2022) (Remand)

MUSIC CHOICE’S REQUESTS FOR PRODUCTION OF DOCUMENTS
Pursuant to this Court’s December 8, 2020 Scheduling Order, Music Choice hereby
serves its Requests for the Production of Documents to SoundExchange, Inc.
DEFINITIONS

1.

“SoundExchange," "you," "your," and "yours" means SoundExchange, Inc.,

and its predecessors, officers, employees, agents, representatives, members, and anyone else
acting on its behalf or whose interests are represented by SoundExchange, Inc. in connection
with the collection and distribution of royalty payments for the use of sound recordings.

8.

“PSS” means a pre-existing subscription service as that term is defined in 17

U.S.C. § 114(d)(2).

9.

“Music Choice PSS” means the subscription audio music service Music

Choice offers to residential cable and satellite television subscribers.

10.

“Music Choice’s PSS Internet Transmissions” means any portion(s) of Music

Choice’s audio program offerings transmitted to its Music Choice PSS subscribers through
the internet.
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11.

The term “Defensive Audit Provision” means 37 C.F.R. 382.87(d) and its

predecessor regulatory sections.

12.

The term "Communication" means the transmittal of information in the form

of facts, ideas, inquiries, or otherwise, in any medium, including without limitation paper
and email correspondence, voice memo, voicemail, text message, SMS, iMessage, instant
message, and any other form of transmittal of information.

13.

The term "Document" or "Documents" is synonymous in meaning and equal in

scope to the usage of the term "documents or electronically stored information" in Fed. R. Civ. P.
34(a)(1). A draft or non-identical copy is a separate document within the meaning of this term.

14.

The term "Person" means any natural person or any legal entity,

including, without limitation, any business or governmental entity or association.

15.

The terms "concerning," "regarding," “relating to” and their variants mean

relating to, referring to, discussing, describing, evidencing, evaluating, constituting, comprising,
memorializing, or analyzing.

16.

The terms "all," "any," and "each" shall each be construed as encompassing

any and all:

17.

The connectives "and" and "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses
that might otherwise be construed to be outside of its scope.

18.

The use of the singular form of any word includes the plural and vice versa.
INSTRUCTIONS

1.

Responsive Documents shall be produced in a manner organized and

labeled to correspond with the categories in these Requests or kept by you in the ordinary
course of business. Electronically stored information ("ESI") shall be produced in a format
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with metadata to be agreed upon by the parties or as ordered by the Copyright Royalty
Judges.

2.

If, based upon any objection other than a claim of privilege, you refuse to respond

to any Request, state the grounds upon which such refusal is based with sufficient particularity to
permit a determination of the propriety of such refusal and the manner and extent to which you
will limit your production based upon such objection, including whether you are withholding
any otherwise responsive documents. If your objection is only to a portion of the Request, you
must specify which part and the basis for the objection, whether you are withholding any
documents on the basis of that objection, and produce the rest of the responsive documents.

3.

If, in answering these Requests, you claim that any Request, or a definition or

instruction applicable thereto, is ambiguous, do not use such claim as a basis for refusing to
respond, but rather set forth as a part of the response the language you claim is ambiguous and the
interpretation you have used to respond to the individual Request.

4.

These Requests and SoundExchange’s discovery obligations in responding to

these Requests are continuing in nature. To the extent SoundExchange becomes aware of
responsive documents or any document becomes responsive after the close of discovery, such
Document(s) must be promptly produced at that time.
REQUESTS FOR DOCUMENTS
1. All Documents concerning whether to seek, in any royalty rate proceeding or through
any other mechanism, a different royalty rate for Music Choice’s PSS Internet Transmissions
than for non-internet transmissions by a PSS Service.
2. All Communications concerning Music Choice’s PSS Internet Transmissions.
3. Documents sufficient to show when SoundExchange first became aware of Music
Choice’s PSS Internet Transmissions.

MUSIC CHOICE’S REQUESTS FOR THE
PRODUCTION OF DOCUMENTS

3

4. All Documents supporting Your contention that Music Choice was not making Music
Choice’s PSS Internet Transmissions prior to 1998, if You so contend.
5. All Documents concerning any correspondence between Music Choice and either
SoundExchange or its predecessor RIAA regarding Music Choice’s PSS Internet
Transmissions.
6. All Documents analyzing, comparing, and/or contrasting Music Choice’s PSS Internet
Transmissions, or any aspect or feature of those Transmissions, with non-internet
transmissions made by the Music Choice PSS.
7. All Documents concerning the eligibility of Music Choice’s PSS Internet
Transmissions for the statutory royalty rate applicable to PSS Services.
8. All Documents regarding the eligibility of Music Choice’s PSS Internet
Transmissions for the statutory license terms applicable to PSS Services.
9. All Documents upon which You intend to rely to support your position regarding the
appropriate statutory license classification for PSS Internet Transmissions.
10. All Documents upon which You intend to rely to support your position regarding the
appropriate royalty rate for PSS Internet Transmissions.
11. All Documents upon which You intend to rely to support your position regarding the
appropriate license terms for PSS Internet Transmissions.
12. All Documents concerning any harm or burden SoundExchange contends it has
suffered as a result of any PSS licensee’s use of the Defensive Audit Provision at any time.
13. All Documents upon which You intend to rely to support your proposed addition of
the qualifying language “with respect to the information that is within the scope of the audit”
to the Defensive Audit Provision.
14. All other Documents upon which you intend to rely in this proceeding.
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15. All Documents considered or relied upon in preparing any portion of any of
SoundExchange’s written submissions to or testimony given before the Copyright Royalty
Board in this remand proceeding. To the extent any Document becomes responsive to this
request after the close of discovery, such Document(s) must be promptly produced at that time.

Dated: February 1, 2021

Respectfully submitted,

/s/ Paul M. Fakler_________
Paul M. Fakler (NY Bar No. 2940435)
Margaret Wheeler-Frothingham (NY Bar No. 5281191)
MAYER BROWN LLP
1221 Avenue of the Americas
New York, NY 10020-1001
Telephone: (212) 506-2441
Facsimile: (212) 849-5549
PFakler@mayerbrown.com
MWheelerFrothingham@mayerbrown.com
Counsel for Music Choice
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.
)
In the Matter of:
)
)
Determination of Royalty Rates and Terms
)
for Transmission of Sound Recordings by
)
Satellite Radio and “Preexisting” Subscription )
Services (SDARS III)
)
)

Docket No. 16-CRB-0001 SR/PSSR
(2018-2022) (Remand)

SOUNDEXCHANGE, INC.’S RESPONSES AND OBJECTIONS TO MUSIC CHOICE’S
REQUESTS FOR PRODUCTION OF DOCUMENTS
Pursuant to the Copyright Royalty Judges’ Order Regarding Proceedings on Remand, dated
December 1, 2020, SoundExchange, Inc. (“SoundExchange”), by its attorneys, hereby responds
and objects to Music Choice’s Requests for Production of Documents (“the Requests”).
GENERAL OBJECTIONS
1.

SoundExchange objects that the Requests seek production of documents that are

not relevant to this remand proceeding and not proportional to the needs of the case. Discovery
from SoundExchange is not necessary to resolve the remaining issues on remand, as articulated by
the Copyright Royalty Judges and the U.S. Court of Appeals for the D.C. Circuit. Music Choice
v. Copyright Royalty Bd., 970 F.3d 418, 427–28 (D.C. Cir. 2020) (“On remand, the Board must
determine the precise scope of Music Choice’s service offering as it actually existed on July 31,
1998. . . . [and] determine which parts of Music Choice’s current service offering are eligible for
the grandfathered rate because they were a part of Music Choice’s service on July 31, 1998.”); id.
at 430 (“We remand for the Board to determine, in accordance with this opinion, whether Music
Choice’s internet transmissions qualify for the grandfathered rate and to reconsider the audit
definition and provide a reasoned explanation if the Board determines the revised definition is

justified.”); see also December 1, 2020 Order Regarding Proceedings on Remand (CRJs stating
“the scope of remand proceedings is limited to the issues of the extent to which Music Choice’s
Internet transmissions are covered by the PSS license and the effect of so-called ‘defensive
audits’”).
2.

SoundExchange objects to the Requests to the extent they purport to impose

requirements that exceed or are inconsistent with 17 U.S.C. § 803(b), 37 C.F.R. § 351.5, or any
other applicable rule or order governing this proceeding.
3.

SoundExchange objects to the Requests to the extent they include “broad,

nonspecific discovery request[s]” disallowed by 37 C.F.R. § 351.5(b).
4.

SoundExchange objects to the Requests to the extent they are ambiguous,

duplicative, and/or vague.
5.

SoundExchange objects to the Requests to the extent that they are duplicative,

oppressive, harassing, overbroad, cumulative, and/or unduly burdensome; would needlessly
increase the cost of this litigation; or would require SoundExchange to spend an unreasonable
amount of time, effort, and resources in order to respond.
6.

SoundExchange objects to the Requests to the extent they seek information or

documents protected from discovery under any statute, regulation, agreement, protective order or
privilege, including, but not limited to, the attorney-client privilege and work-product immunity
doctrine. Any inadvertent disclosure of such information shall not be deemed a waiver of the
attorney-client privilege, the attorney work-product immunity doctrine, and any other applicable
privilege or doctrine.
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7.

SoundExchange objects to the extent that the Requests purport to require disclosure

of confidential information or documents that SoundExchange is prohibited by regulation from
disclosing. See, e.g., 37 C.F.R. § 382.6.
8.

SoundExchange objects to the Requests to the extent they call for information that

is already in Music Choice’s possession, custody, or control; that is publicly available; or, that is
readily accessible from some other source.
9.

SoundExchange objects to the Requests to the extent they seek documents that are

not in the possession, custody, or control of SoundExchange, including documents from members
of SoundExchange, the RIAA, and other third parties.
10.

SoundExchange objects to the terms “any,” “all” and “each” with respect to certain

of the Requests. All responses and objections reflect the current status of SoundExchange’s
knowledge, understanding, and belief. By responding or producing documents, SoundExchange
does not certify that “any,” “all” or “each” responsive document, communication, or information
has been obtained.
11.

SoundExchange objects to the definitions of “communication,” “document” and

“documents” to the extent these terms purport to impose obligations beyond the scope of the
applicable statute, regulations, rules, agreements or orders governing this proceeding.
12.

SoundExchange objects to the definition of “Defensive Audit Provision,” which

references 37 C.F.R. § 382.87(d)—a provision that does not exist and hence has no “predecessor
regulatory sections.” Unless otherwise noted, SoundExchange will interpret “Defensive Audit
Provision” as synonymous with the “Acceptable Procedure Provision” as that term is defined in
SoundExchange Inc.’s First Request for Production of Documents.
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13.

SoundExchange objects to the definitions of “Music Choice PSS” and “Music

Choice’s PSS Internet Transmissions,” and the use of the term “Music Choice’ PSS subscribers”
insofar as these terms express or imply legal conclusions about the scope of Music Choice’s
services or transmissions, or the extent to which any Music Choice service offering should be
considered a PSS. By responding or producing documents, SoundExchange does not concede that
any Music Choice service offering is a PSS.
14.

SoundExchange objects to the definition of “SoundExchange,” “you,” “your,” and

“yours” as vague, oppressive, harassing, overbroad, unduly burdensome, irrelevant, and not
proportional to the needs of the case. This definition purports to impose on SoundExchange an
obligation to collect documents from an unreasonably wide array of people and entities, including
anyone “acting on [SoundExchange’s] behalf or whose interests are represented by
SoundExchange, Inc. in connection with the collection and distribution of royalty payments for
the use of sound recordings.” Tens of thousands of people and entities might fit this description,
and the request to produce documents in their possession is egregiously overbroad.
SoundExchange further objects that this instruction purports to require SoundExchange to search
for and collect documents that are not in its possession, custody, or control.
15.

Many of the Requests do not state a specific timeframe. SoundExchange will

identify a reasonable timeframe, where appropriate, in its responses to specific requests.
16.

SoundExchange objects to the Requests to the extent they seek documents that do

not exist, no longer exist, or are not maintained in the ordinary course of business. SoundExchange
further objects to the Requests to the extent they purport to require the creation of documents or
the compilation of documents in a manner different from the manner in which they are maintained
in the ordinary course of business.

4

17.

Although the Requests acknowledge that the participants have not yet agreed and

the Copyright Royalty Judges have not yet ordered an ESI protocol in this remand proceeding,
Music Choice appears to presuppose the requirements of any such agreement or order.
SoundExchange objects to the extent that Music Choice seeks to impose requirements (such as the
production of metadata and collection of certain electronic communications) that are not in an ESI
protocol or that are not consistent with any ESI protocol to be ordered or agreed in connection with
this proceeding.
18.

Statements and omissions in SoundExchange’s responses and objections, including

any statement that SoundExchange will produce documents responsive to a Request, do not
indicate and should not be construed as meaning that SoundExchange agrees, admits, or otherwise
acknowledges the characterization of fact or law or the expressions or assumptions contained in
the Request, that the scope of the Request is consistent with the discovery permitted in this
proceeding, or that the documents are relevant and admissible.
19.

SoundExchange reserves any and all objections to the use or admissibility in any

proceeding of any information, material, documents, or communications identified, produced or
disclosed in response to the Requests.
20.

The responses and objections contained herein are made to the best of

SoundExchange’s present knowledge, belief, and information, and are based on a reasonable,
diligent, and ongoing search.

Without in any way undertaking an obligation to do so,

SoundExchange reserves the right to amend or supplement its objections and responses based on
its continuing investigation of this matter, further review, or later acquisition of responsive
information.
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SPECIFIC RESPONSES & OBJECTIONS
SoundExchange incorporates its General Objections into each of the responses below,
and sets forth the following specific objections and responses:
1.
All Documents concerning whether to seek, in any royalty rate proceeding or
through any other mechanism, a different royalty rate for Music Choice’s PSS Internet
Transmissions than for non-internet transmissions by a PSS Service.
RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
oppressive, harassing and not reasonably limited to the issues in this proceeding, including because
the request seeks “all” documents from “any” rate-setting proceeding or through “any other
mechanism.” SoundExchange further objects that the use of the terms “any other mechanism” and
“a PSS Service” are vague and confusing. SoundExchange objects to the request to the extent it
seeks information or documents protected from discovery by the attorney-client privilege, workproduct immunity doctrine, or any other applicable privilege or doctrine.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
2.

All Communications concerning Music Choice’s PSS Internet Transmissions.

RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
oppressive, harassing and not reasonably limited to the issues in this proceeding. This request
provides no reasonable limit on the parties from whom “all” communications are requested; nor is
it reasonably limited to communications concerning the issues in this proceeding.
SoundExchange objects to the request to the extent it seeks information or documents protected
from discovery by the attorney-client privilege, work-product immunity doctrine, or any other
applicable privilege or doctrine.
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Subject to and without waiver of its general and specific objections, SoundExchange is
willing to meet and confer and consider producing documents responsive to a reasonably narrowed
version of this request.
3.
Documents sufficient to show when SoundExchange first became aware of
Music Choice’s PSS Internet Transmissions.
RESPONSE: SoundExchange objects that this request, which purports to require it to
inquire into the state of mind of each of its individual employees and agents throughout time, is
overbroad, unduly burdensome, oppressive, harassing, not reasonably limited to the issues in this
proceeding—and, ultimately, futile. This request is also unnecessarily cumulative; to the extent
that any documents showing SoundExchange’s awareness of Music Choice’s internet
transmissions, such documents would be responsive to (and duplicative of) several other requests.
In light of its general and specific objections, SoundExchange will not conduct a separate
search for documents responsive to this request.
4.
All Documents supporting Your contention that Music Choice was not making
Music Choice’s PSS Internet Transmissions prior to 1998, if You so contend.
RESPONSE: SoundExchange objects that this request seeks information that is within
Music Choice’s possession, custody, or control. SoundExchange objects to the request to the
extent it seeks information or documents protected from discovery by the attorney-client privilege,
work-product immunity doctrine, and any other applicable privilege or doctrine. Discovery and
development of litigation positions in this matter are ongoing. SoundExchange’s agreement to
search for and produce documents responsive to this request is without waiver of
SoundExchange’s right to rely on documents outside of the possession, custody, and control of
SoundExchange, including those produced by Music Choice in this proceeding.
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Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
5.
All Documents concerning any correspondence between Music Choice and
either SoundExchange or its predecessor RIAA regarding Music Choice’s PSS Internet
Transmissions.
RESPONSE: SoundExchange objects to this request to the extent it is duplicative of
Request No. 2. SoundExchange also objects to this request as seeking information that is within
Music Choice’s possession, custody, or control.

By providing a response to this request,

SoundExchange does not indicate agreement with Music Choice’s characterization of the
relationship between SoundExchange and RIAA. SoundExchange objects to the request to the
extent it seeks documents that no longer exist or that are not in its possession, custody, or control,
including documents possessed by RIAA.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
6.
All Documents analyzing, comparing, and/or contrasting Music Choice’s PSS
Internet Transmissions, or any aspect or feature of those Transmissions, with non-internet
transmissions made by the Music Choice PSS.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. SoundExchange objects to the terms “any
aspect or feature” as vague. Subject to and without waiver of its general and specific objections,
SoundExchange will produce responsive, non-privileged documents (if any) that can be located
after a reasonable and diligent search.
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7.
All Documents concerning the eligibility of Music Choice’s PSS Internet
Transmissions for the statutory royalty rate applicable to PSS Services.
RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
oppressive, harassing and not reasonably limited to the issues in this proceeding, among other
reasons because it seeks “all” responsive documents. SoundExchange objects to the request to the
extent it seeks information or documents protected from discovery by the attorney-client privilege,
work-product immunity doctrine, and any other applicable privilege or doctrine. SoundExchange
objects to the use of the phrase “the statutory royalty rate applicable to PSS Services” insofar as it
implies the Copyright Royalty Judges can set only one royalty rate applicable to all types of PSS
transmissions or services. By responding or producing documents, SoundExchange does not
concede that Music Choice’s PSS Internet Transmissions should be paid for at any particular
statutory royalty rate.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
8.
All Documents regarding the eligibility of Music Choice’s PSS Internet
Transmissions for the statutory license terms applicable to PSS Services.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. SoundExchange objects to the use of the
phrase “the statutory license terms applicable to PSS Services” insofar as it implies the Copyright
Royalty Judges can set only one set of terms applicable to all types of PSS transmissions or
services. By responding or producing documents, SoundExchange does not concede that Music
Choice’s PSS Internet Transmissions should be subject to any particular statutory license terms.
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Subject to and without waiver of SoundExchange’s general and specific objections,
SoundExchange will produce responsive, non-privileged documents (if any) that can be located
after a reasonable and diligent search.
9.
All Documents upon which You intend to rely to support your position
regarding the appropriate statutory license classification for PSS Internet Transmissions.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. Discovery and development of litigation
positions in this matter are ongoing. SoundExchange’s agreement to search for and produce
documents responsive to this request is without waiver of SoundExchange’s right to rely on
documents outside of the possession, custody, and control of SoundExchange, including those
produced by Music Choice in this proceeding. SoundExchange objects to this request because its
use of the term “appropriate statutory license classification” is vague and confusing.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
10.
All Documents upon which You intend to rely to support your position
regarding the appropriate royalty rate for PSS Internet Transmissions.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. Discovery and development of litigation
positions in this matter are ongoing. SoundExchange’s agreement to search for and produce
documents responsive to this request is without waiver of SoundExchange’s right to rely on
documents outside of the possession, custody, and control of SoundExchange, including those
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produced by Music Choice in this proceeding. SoundExchange further objects to this request to
the extent it is duplicative of RFP 9.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
11.
All Documents upon which You intend to rely to support your position
regarding the appropriate license terms for PSS Internet Transmissions.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. Discovery and development of litigation
positions in this matter are ongoing. SoundExchange’s agreement to search for and produce
documents responsive to this request is without waiver of SoundExchange’s right to rely on
documents outside of the possession, custody, and control of SoundExchange, including those
produced by Music Choice in this proceeding. SoundExchange objects to this requests to the
extent it is duplicative of RFP 9.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
12.
All Documents concerning any harm or burden SoundExchange contends it
has suffered as a result of any PSS licensee’s use of the Defensive Audit Provision at any
time.
RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
and not reasonably limited to the issues in this proceeding. SoundExchange objects to the request
to the extent it seeks information or documents protected from discovery by the attorney-client
privilege, work-product immunity doctrine, and any other applicable privilege or doctrine.
11

Discovery and development of litigation positions in this matter are ongoing. SoundExchange’s
agreement to search for and produce documents responsive to this request is without waiver of
SoundExchange’s right to rely on documents outside of the possession, custody, and control of
SoundExchange, including those produced by Music Choice in this proceeding.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
13.
All Documents upon which You intend to rely to support your proposed
addition of the qualifying language “with respect to the information that is within the scope
of the audit” to the Defensive Audit Provision.
RESPONSE: SoundExchange objects to the request to the extent it seeks information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and any other applicable privilege or doctrine. Discovery and development of litigation
positions in this matter are ongoing. SoundExchange’s agreement to search for and produce
documents responsive to this request is without waiver of SoundExchange’s right to rely on
documents outside of the possession, custody, and control of SoundExchange, including those
produced by Music Choice in this proceeding. SoundExchange objects to this requests to the
extent it is duplicative of RFP 12.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
14.

All other Documents upon which you intend to rely in this proceeding.

RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
oppressive, harassing and not reasonably limited to the issues in this proceeding, among other
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reasons because it seeks “all” responsive documents. SoundExchange objects to the request to the
extent it seeks information or documents protected from discovery by the attorney-client privilege,
work-product immunity doctrine, and any other applicable privilege or doctrine. Discovery and
development of litigation positions in this matter are ongoing. SoundExchange’s agreement to
search for and produce documents responsive to this request is without waiver of
SoundExchange’s right to rely on documents outside of the possession, custody, and control of
SoundExchange, including those produced by Music Choice in this proceeding. SoundExchange
objects to this requests to the extent it is duplicative of RFPs 10, 11, 12, and 13.
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that can be located after a reasonable and
diligent search.
15.
All Documents considered or relied upon in preparing any portion of any of
SoundExchange’s written submissions to or testimony given before the Copyright Royalty
Board in this remand proceeding. To the extent any Document becomes responsive to this
request after the close of discovery, such Document(s) must be promptly produced at that
time.
RESPONSE: SoundExchange objects to this request as overbroad, unduly burdensome,
oppressive, and harassing. SoundExchange objects to the request as seeking information or
documents protected from discovery by the attorney-client privilege, work-product immunity
doctrine, and other applicable privileges or doctrines. SoundExchange objects to this requests to
the extent it is duplicative of RFPs 10, 11, 12, 13, and 14. SoundExchange’s agreement to search
for and produce documents responsive to this request is without waiver of SoundExchange’s right
to rely on documents outside of the possession, custody, and control of SoundExchange, including
those produced by Music Choice in this proceeding. SoundExchange objects to this request
because its use of the term “considered” is vague and confusing. SoundExchange objects to
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producing documents that it “considered” as a “broad, nonspecific discovery request” disallowed
by 37 C.F.R. § 351.5(b)(1).
Subject to and without waiver of its general and specific objections, SoundExchange will
produce responsive, non-privileged documents (if any) that were “relied upon” and can be located
after a reasonable and diligent search.

Dated: February 17, 2021

Respectfully submitted,
/s/ Emily L. Chapuis
Emily L. Chapuis (D.C. Bar # 1017600)
JENNER & BLOCK LLP
1099 New York Avenue NW, Suite 900
Washington, DC 20001
(202) 639-6000
Counsel for Plaintiff SoundExchange, Inc.

14

CERTIFICATE OF SERVICE
I hereby certify that on February 17, 2021 I caused a true and correct copy of the
foregoing Responses and Objections to Music Choice’s Requests for Production to be served on
all counsel of record via email.
/s/Emily L. Chapuis
Emily L. Chapuis
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EXHIBIT C

Wheeler-Frothingham, Margaret
From:
Sent:
To:
Cc:
Subject:

Attachments:

Cherry, Andrew B. <ACherry@jenner.com>
Wednesday, March 31, 2021 9:40 PM
Wheeler-Frothingham, Margaret; Englund, Steve; Hellman, Matthew S.; Chapuis, Emily L.
Fakler, Paul; Fassbinder, Krissy R.; Gorodetsky, Janet
RE: Docket No. 16-CRB-0001-SR/PSSR (2018-2022) (Remand) - Music Choice’s
Production of Documents, Interrogatory Responses, and Witness Designations [MBAME.FID3380375]
2021-03-31 Chapuis declaration.pdf; SoundExchange ROs to MC Interrogatories
(RESTRICTED).pdf

**EXTERNAL SENDER**
Counsel,
Please find attached SoundExchange’s responses and objections to Music Choice’s interrogatories, as well as the
confidentiality declaration of Emily Chapuis. SoundExchange’s document production is being sent under separate cover
by way of Kiteworks. Please note that the metadata fields for SXREMAND000000327, a publicly available article from
LexisNexis, are blank. Please let us know if you would like us to provide the metadata; we are happy to send it over
tomorrow.
In addition, per the Judges’ December 8, 2020 Order Approving Joint Proposed Schedule for Proceedings on Remand,
below are the individuals from whom SoundExchange expects to file declarations as well as the general subjects of those
declarations:
 Lewis Stark, Partner, Praeger Metis CPAs (audits)
 Katie Beiter, Manager, Licensing and Enforcement, SoundExchange (authenticate documents)
 Andrew Cherry or Albert Peterson (Jenner) (authenticate documents)
Thank you,
Andrew
From: Wheeler-Frothingham, Margaret <MWheelerFrothingham@mayerbrown.com>
Sent: Wednesday, March 31, 2021 5:23 PM
To: Englund, Steve <SEnglund@jenner.com>; Hellman, Matthew S. <MHellman@jenner.com>; Chapuis, Emily L.
<EChapuis@jenner.com>; Cherry, Andrew B. <ACherry@jenner.com>
Cc: Fakler, Paul <PFakler@mayerbrown.com>; Fassbinder, Krissy R. <KFassbinder@mayerbrown.com>; Gorodetsky,
Janet <JGorodetsky@mayerbrown.com>
Subject: Docket No. 16-CRB-0001-SR/PSSR (2018-2022) (Remand) - Music Choice’s Production of Documents,
Interrogatory Responses, and Witness Designations [MB-AME.FID3380375]
External Email – Exercise Caution
Counsel,
Pursuant to the Scheduling Order in this proceeding, please find attached:
1.
2.
3.

Music Choice’s Production and Witness Designation Letter
The Declaration of Margaret Wheeler-Frothingham
Music Choice’s Responses & Objections to SoundExchange’s Interrogatories
1

The decryption password for Music Choice’s document production is below. Please look for a separate email from my
colleague, Janet, who will be sending Music Choice’s production to you.
Decryption password: 3j4QF5aTy2LY
Regards,
Margaret L. Wheeler-Frothingham
Associate
Pronouns: she/her
Mayer Brown LLP
T +1 2125062142 | M +1 9788863083
mwheelerfrothingham@mayerbrown.com
LinkedIn|Twitter
mayerbrown.com

Andrew B. Cherry
Jenner & Block LLP
1099 New York Avenue, NW
Suite 900, Washington, DC 20001-4412 | jenner.com
+1 202 639 6070 | TEL
+1 202 813 2901 | MOBILE
Pronouns: He / Him
ACherry@jenner.com
Download V-Card | View Biography
CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). Any unauthorized
use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete it
from your system.

__________________________________________________________________________
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are
addressed. If you have received this email in error please notify the system manager. If you are not the named
addressee you should not disseminate, distribute or copy this e-mail.
Mayer Brown is a global services provider comprising an association of legal practices that are separate entities,
including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong
partnership) and Tauil & Chequer Advogados (a Brazilian partnership).
Information about how we handle personal information is available in our Privacy Notice.
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EXHIBIT D

Wheeler-Frothingham, Margaret
From:
Sent:
To:
Cc:
Subject:

Cherry, Andrew B. <ACherry@jenner.com>
Thursday, April 29, 2021 6:26 PM
Wheeler-Frothingham, Margaret; Chapuis, Emily L.; Englund, Steve; Hellman, Matthew S.
Fakler, Paul
RE: SDARS III Remand - Discovery Regarding Prager Metis [MB-AME.FID3380375]

**EXTERNAL SENDER**
Hi Margaret,
SoundExchange does not intend to produce additional documents. Subject to our objections, SoundExchange produced
all non-privileged documents responsive to your requests in advance of the deadline for document discovery. Among
these documents were emails on which Mr. Stark was copied. Some of these emails dated from SoundExchange’s 20132016 audit of Music Choice, and discussed Mr. Stark and his team’s planned review of BDO’s audit reports, work papers,
and potential for discussions with BDO personnel.
Your suggestion that the pending motion for a subpoena creates a valid reason to reopen document discovery is without
merit. It should come as no surprise that SoundExchange intends to discuss Music Choice’s Defensive Audits on
remand. Not only did the D.C. Circuit identify the effects of relying on such audits as one of the two remaining issues in
this proceeding, but SoundExchange also disclosed Mr. Stark as a potential declarant on audit issues on March 31.
As you know, in response to RFP 12, we produced audit-related documents that concerned the “harm or burden
SoundExchange contends it has suffered as a result of any PSS licensee’s use of the Defensive Audit Provision at any
time.” Neither at that time, nor in any of our meet and confers regarding document discovery did Music Choice seek any
information about or specific discussion of RFP 12. Without taking any position on whether “any documents containing
any analysis by Mr. Stark, or anyone else at Prager Metis, of Music Choice’s defensive audits” falls within Music Choice’s
RFP 12, in the spirit of cooperation, we can inform you that the few additional Prager Metis documents are privileged.
Please let me know if you would like to discuss further.
Thank you,
Andrew
From: Wheeler-Frothingham, Margaret <MWheelerFrothingham@mayerbrown.com>
Sent: Wednesday, April 28, 2021 2:28 PM
To: Cherry, Andrew B. <ACherry@jenner.com>; Chapuis, Emily L. <EChapuis@jenner.com>; Englund, Steve
<SEnglund@jenner.com>; Hellman, Matthew S. <MHellman@jenner.com>
Cc: Fakler, Paul <PFakler@mayerbrown.com>
Subject: SDARS III Remand - Discovery Regarding Prager Metis [MB-AME.FID3380375]
External Email – Exercise Caution
Counsel,
We write regrading discovery in this remand proceeding. We became aware of SoundExchange’s intent to subpoena
Prager Metis yesterday afternoon upon receipt of the filing notification of the April 27, 2021 motion to the CRB seeking
the issuance of that subpoena. In light of SoundExchange’s representations regarding the intended scope of Mr. Stark’s
testimony, we are writing to ask that SoundExchange promptly produce any documents containing any analysis by Mr.
Stark, or anyone else at Prager Metis, of Music Choice’s defensive audits. As discussed in SoundExchange’s motion, Music
1

Choice and BDO allowed Mr. Stark to conduct an evaluation of BDO’s processes in connection with the defensive audits
back at a time when that audit period was still open. It seems unlikely that Prager Metis never provided SoundExchange
with any reporting or other analysis of BDO’s audits, but we do not see any documents of this type in SoundExchange’s
production. Although Music Choice does not believe the underlying payments during that stale audit period are relevant
in this proceeding, SoundExchange specifically seeks to put the more narrow issue of Mr. Stark’s opinion of the sufficiency
of the BDO audits at issue in the proceeding. We believe any such documents fall squarely within the scope of Music
Choice’s 12th RFP to SoundExchange. Please advise, today, if SoundExchange will be producing such documents and, if
not, on what grounds it seeks to withhold them.
Margaret L. Wheeler-Frothingham
Associate
Pronouns: she/her
Mayer Brown LLP
T +1 2125062142 | M +1 9788863083
mwheelerfrothingham@mayerbrown.com
LinkedIn|Twitter
mayerbrown.com

Andrew B. Cherry
Jenner & Block LLP
1099 New York Avenue, NW
Suite 900, Washington, DC 20001-4412 | jenner.com
+1 202 639 6070 | TEL
+1 202 813 2901 | MOBILE
Pronouns: He / Him
ACherry@jenner.com
Download V-Card | View Biography
CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). Any unauthorized
use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete it
from your system.

__________________________________________________________________________
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are
addressed. If you have received this email in error please notify the system manager. If you are not the named
addressee you should not disseminate, distribute or copy this e-mail.
Mayer Brown is a global services provider comprising an association of legal practices that are separate entities,
including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong
partnership) and Tauil & Chequer Advogados (a Brazilian partnership).
Information about how we handle personal information is available in our Privacy Notice.
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Proof of Delivery
I hereby certify that on Thursday, April 29, 2021, I provided a true and correct copy of the
DECLARATION OF MARGARET L. WHEELER-FROTHINGHAM to the following:
Johnson, George, represented by George D Johnson, served via ESERVICE at
george@georgejohnson.com
Sony Music Entertainment, represented by Steven R. Englund, served via ESERVICE at
senglund@jenner.com
American Association of Independent Music ("A2IM"), represented by Steven R. Englund,
served via ESERVICE at senglund@jenner.com
SAG-AFTRA, represented by Steven R. Englund, served via ESERVICE at
senglund@jenner.com
Recording Industry Association of America, represented by Steven R. Englund, served via
ESERVICE at senglund@jenner.com
Universal Music Group, represented by Steven R. Englund, served via ESERVICE at
senglund@jenner.com
Sirius XM, represented by Todd Larson, served via ESERVICE at todd.larson@weil.com
NACUBO, represented by Ronald G. Dove Jr., served via ESERVICE at rdove@cov.com
SoundExchange, Inc., represented by Steven R. Englund, served via ESERVICE at
senglund@jenner.com
Warner Music Group, represented by Steven R. Englund, served via ESERVICE at
senglund@jenner.com
American Federation of Musicians of the United States and Canada, represented by Steven
R. Englund, served via ESERVICE at senglund@jenner.com
Signed: /s/ Paul Fakler

