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In the Matter of: 

DETERMINATION OF RATES 
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DISTRIBUTING PHONORECORDS 
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) 
) 
)          Docket No. 21-CRB-0001-PR 
)          (2023-20271) 
) 
) 
) 

INTRODUCTORY MEMORANDUM TO 
AMAZON’S WRITTEN DIRECT STATEMENT 

Amazon.com Services LLC (“Amazon”) submits this written direct statement in support 

of its proposed rates and terms.  For the first time, the Judges are setting mechanical-royalty rates 

for interactive-streaming services by determining what “would have been negotiated in the 

marketplace between a willing buyer and a willing seller.”  17 U.S.C. § 115(c)(1)(F).  That 

standard requires the Judges now to disregard the policy considerations that (incorrectly) spurred 

a rate increase in Phonorecords III.2  Instead, the Judges here must set rates and terms that would 

prevail in a hypothetical market characterized by “effective competition.”3   

But the real-world market segment at issue is not effectively competitive.  Music 

publishers, even more than record labels, shun price competition.  Their rights are complements, 

1 Amazon’s filings in this proceeding contemplate a January 1, 2023 effective date only on the assumption that 
the Judges will adhere to a schedule that allows the new rates to take effect lawfully on that date.  See 17 U.S.C. 
§ 803(c)(1).  Amazon does not agree to any retroactive resetting.  We include “2023-2027” in the caption of this
filing only because the rules require the caption to include the docket number, which includes that text.

2 Determination of Royalty Rates & Terms for Making & Distributing Phonorecords, 84 Fed. Reg. 1918 (Feb. 5, 
2019) (“Phonorecords III”).  The Judges should not re-adopt that rate increase in the pending remand.  See generally 
Services’ Joint Written Direct Remand Submission, No. 16-CRB-0003-PR (2018-2022) (Remand) (Apr. 1, 2021). 

3 Final Determination at 7, Determination of Rates & Terms for Digital Performance of Sound Recordings & 
Making of Ephemeral Copies to Facilitate Those Performances, No. 19-CRB-0005-WR (July 22, 2021) (“Web V”); 
see SoundExchange, Inc. v. Copyright Royalty Bd., 904 F.3d 41, 55-57 (D.C. Cir. 2018) (upholding the Judges’ 
conclusion that a willing-buyer-willing-seller standard requires effective competition).   
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not substitutes.   

 

 

 

  Those factors have driven rates upwards and impeded Amazon 

from negotiating the type of licensing deals that would exist in a well-functioning market.  

Indeed, Amazon has been forced (with rare exceptions) to license musical-works rights  

. 

This case offers the Judges a needed opportunity to look at those rates anew.  With a new 

legal standard and better economic evidence, the Judges now should set rates at levels that would 

prevail in an effectively competitive market.  In doing so, the Judges should adjust for the effects 

of the complementary-oligopoly power that publishers and record labels wield.  As this 

submission proves, with extensive fact and expert testimony, the resulting rates should be:  

Service Category Headline Rate Non-Revenue Backstop 

Standalone Portable 
Subscription 

10.54% of revenue $0.80 all-in per subscriber 

Standalone Non-Portable 
Subscription 

10.54% of revenue $0.40 all-in per subscriber 

Free Ad-Supported 10.54% of revenue 19.1% of TCC 

Mixed Service Bundles4 $0.00085 per play N/A 

The Judges’ analysis should start, as the willing-buyer-willing-seller standard demands, 

with available benchmark evidence.  Amazon’s submission contains several benchmark deals – 

4 Prior regulations have included a “Mixed Service Bundles” category that we understand no longer covers any 
actual services in the market segment.  See 37 C.F.R. § 385.21.  Amazon thus proposes a new definition for this 
category to cover unique bundles like Amazon Music Prime (“Prime Music”), which is a limited streaming service 
that has no standalone price but is available at no extra charge to Amazon Prime members, along with a host of other 
products and services.  This unique category demands a unique rate and structure. 
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 and so provide useful evidence of how buyers and sellers negotiate.   

 

  More broadly,  

support our proposed rate structures for all service types and bolster the 

benchmarking analysis used to calculate the rates above.   

A. Standalone Music Service Categories

Our submission begins by addressing streaming services other than Prime Music.  As for 

structure, Amazon’s proposal largely hews to the economic logic that the services and 

rightsholders embraced in Phonorecords II and the Judges accepted in Phonorecords III.  Our 

fact and expert witnesses show that the Judges should continue to set an “all-in” musical-works 

rate, inclusive of mechanical and performance royalties.  Under a willing-buyer-willing-seller 

standard, the justifications for a purely all-in rate are compelling.   

  

That is because Amazon needs both mechanical and performance licenses to stream music; 

Amazon and rights holders alike understand them as complements that functionally combine to 

form a single musical-works right.  Our lead expert, Dr. Leslie Marx, confirms that conclusion 

and explains that mechanical-only floors defy economic logic.  For those reasons, the Judges 

should adopt only all-in minima that, like the headline rates, include performance royalties.     

The Judges likewise should largely continue the percent-of-revenue rate structure agreed 

to in Phonorecords II and adopted in Phonorecords III.  That structure generally matches 

industry practice and promotes economic efficiency.  As Dr. Marx demonstrates, the economic 

logic underpinning the prior revenue-based framework is sound.  And as our fact witnesses 
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explain,  

  Those negotiated deals further support the Judges’ existing structure. 

As for the rate itself, Amazon knows of no direct deals that adopt a non-statutory rate for 

interactive-streaming services   But other evidence allows the Judges to 

calculate a willing-buyer-willing-seller rate for such services.  Drawing on economic insights 

from Web V, Amazon looks to negotiated agreements in other contexts to calculate the relative 

worth that industry participants assign to sound-recording versus musical-works rights.  That 

ratio – even as it varies across related market segments – reveals something fundamental about 

the way willing buyers and sellers value musical-works licenses.  Dr. Marx investigates that ratio 

by considering royalty rates paid for non-interactive webcasting, permanent digital downloads, 

and Prime Music.  Those benchmarks yield a range of ratios from which Dr. Marx calculates a 

comparable figure for interactive streaming.  She then applies that ratio to the effective sound-

recording rates – adjusted downward for market power – that interactive-streaming services pay 

to record labels via private contracts.  The results of her calculations support Amazon’s proposal 

here.  For interactive-streaming services (other than services like Prime Music), willing buyers 

and sellers would price musical-works rights at 10.54% of service revenue.   

This proposed rate is close to the 10.5% percent-of-revenue headline rate the industry 

voluntarily negotiated in Phonorecords II.  The Phonorecords II settlement therefore offers 

additional corroboration for the headline rate we propose.  At the same time, Phonorecords II 

contains other terms – such as the mechanical-only floors described above – which Amazon’s 

evidence confirms willing buyers and sellers would never negotiate today.  In presenting such 

evidence, Amazon’s view of the Phonorecords II settlement is simple:  the Judges should keep 

4 
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the parts shown to reflect terms that would prevail in an effectively competitive market, and 

jettison those that would not.  Our proposal is faithful to that approach. 

By contrast, our proposed rates are lower than the ones set by the now-vacated 

Phonorecords III determination.  The Judges there relied substantially on the Copyright Owners’ 

policy arguments – presenting songwriters’ interests as aligned with those of the major 

publishers – to raise mechanical-royalty rates.  Whatever force those arguments carried under the 

legacy § 801(b) standard, they deserve no weight here.  Policy disputes aside, mechanical 

licenses in an effectively competitive market are worth far less than the Copyright Owners 

claimed in Phonorecords III.  And their fairness concerns are misplaced besides.  Our royalty 

expert, Wayne Coleman, has dedicated his 49-year career to representing songwriters and artists 

against their music publishers and record labels.  As his testimony shows, raising mechanical-

royalty rates benefits mainly large publishers, not songwriters.  Publishers already reap 

disproportionate profits at songwriters’ expense, and they neither need nor deserve the windfall 

provided by Phonorecords III-type rates.  If the Judges remain concerned that songwriters are 

earning too little, they should look at the parties most responsible – the publishers.  Imposing a 

mechanical-rate increase on streaming services would be counterproductive.  

B. Prime Music

Amazon’s benchmark deals suggest a new approach for Prime Music.   

 Prime Music is a unique service that demands a unique rate structure.  

 

 

  Amazon offers Prime 

Music as part of a disparate bundle of benefits – including free shipping, shopping discounts, and 
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Prime Video – within which music has no standalone price.  No other comparable music service 

currently exists in the market segment.  For that reason, as Amazon’s global head of music-

publishing licensing testifies, it has  

 

 

 

 

  a per-play rate 

for Prime Music.  

 

 

 

 

  Dr. Marx 

thus considers the  to be the best benchmark for Prime Music.  And adjusting the 

 downward to account for  produces a $0.00085 per-play rate.  

None of this suggests that a per-play rate should apply to Amazon’s (or any service’s) 

other offerings.   
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  Simply put, willing buyers and sellers view Prime Music 

differently because it is different.  A per-play rate is not appropriate for any other service type. 

SUMMARY OF AMAZON’S WRITTEN TESTIMONY 

Amazon offers three main music-streaming services subject to the license under 17 

U.S.C. § 115:  Amazon Music Unlimited (“Unlimited”); Amazon Music Free (“Free”); and 

Prime Music.  Amazon proposes a bifurcated rate and structure for these services.  For Unlimited 

and Free, we propose an all-in musical-works rate equal to 10.54% of revenue, under which 

mechanical royalties are determined by deducting performance royalties from that all-in rate.  

We also propose non-revenue-based backstops for these categories.  For Unlimited, we propose 

an all-in floor of 80 cents per subscriber per month for the standalone portable tier, and 40 cents 

per subscriber for the less-expensive non-portable tier.  For Free, we propose a total-content-cost 

(“TCC”) backstop that roughly mirrors the structure agreed to in Phonorecords II.   

For Prime Music, we propose a single, all-in rate of $0.00085 per play.  Because this per-

play rate obviates the concerns that have led the Judges to adopt backstops in the past, no 

alternative rate prongs or minima are appropriate for Prime Music.  

In support of these proposals, Amazon submits or designates testimony from eight 

witnesses.  Each witness’s written direct testimony is summarized below.     

A. Expert Witnesses

Dr. Leslie M. Marx is the Robert A. Bandeen Professor of Economics at the Fuqua 

School of Business at Duke University.  She has testified in multiple music-royalty rate-setting 

proceedings, including Phonorecords III.  Dr. Marx is Amazon’s lead expert and offers 

benchmarking testimony that supports Amazon’s rate proposal for each of its services. 

7 

PUBLIC VERSION



8 
Introductory Memorandum to Amazon’s Written Direct Statement 

Dkt. No. 21-CRB-0001-PR (2023-2027) 

 

Dr. Marx begins by analyzing the dynamics of the interactive-streaming market segment.  

As she explains, neither publishers selling musical-works licenses nor record labels selling 

sound-recording licenses engage in price competition.  Moreover, most direct contracts between 

interactive-streaming services and publishers reflect both this upstream market power and the 

shadow of the § 115 compulsory license.  To calculate an effectively competitive rate for 

interactive streaming, therefore, Dr. Marx analyzes benchmark evidence from other comparable 

market segments and applies market-power adjustments to lower the rates to competitive levels.  

Before calculating those specific rates, Dr. Marx analyzes the rate structure that should 

apply to each of Amazon’s services.  She first explains that both Amazon’s benchmark deals and 

economic theory support the continuation of a headline percent-of-revenue structure for 

Unlimited and Free.  She also acknowledges the utility of some non-revenue-based backstops to 

guard against perceived risks of revenue deferral.  For Unlimited, she observes that a TCC prong 

– especially an uncapped one – is inefficient and inconsistent with what willing buyers and 

sellers would negotiate.5  She therefore concludes that the Judges should adopt all-in per-

subscriber minima for Unlimited (and services like it).  Such minima should be inclusive of 

performance royalties.  Indeed, Dr. Marx testifies that mechanical-only floors are economically 

inefficient and inconsistent with the real-world evidence of how streaming services and 

publishers negotiate.  As for Prime Music, Dr. Marx explains that a per-play rate, with no other 

rate prongs, is warranted for the reasons described above and further below in our fact testimony. 

Dr. Marx then turns to specific rates.  Beginning with her proposed percent-of-revenue 

rate for Unlimited and Free, she performs a benchmarking analysis that observes the ratio 

5 Dr. Marx opines that an uncapped TCC prong is acceptable for Free (and services like it) as a backstop, given 
the industry’s longstanding application of such a prong to ad-supported services since Phonorecords II and the 
differences between ad-supported services like Free and paid-subscription services like Unlimited.   
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between musical-works and sound-recording rights in other contexts.  She calculates that ratio 

based on three benchmarks:  (1) non-interactive webcasting – using Pandora agreements 

negotiated in the shadow of willing-buyer-willing-seller regulation; (2) permanent digital 

downloads – using the willing-buyer-willing-seller settlement the publishers recently negotiated 

with the record labels; and (3) Prime Music –  

  From there, she derives a ratio and applies it to the sound-

recording rates the interactive-streaming services pay record labels under private contracts.  

Then, after applying market-power adjustments, she calculates a range of rates she would expect 

interactive-streaming services and publishers to negotiate in an effectively competitive market.  

Amazon’s proposed headline rate sits comfortably in the middle of this range. 

Prime Music is different.  For this unique service, Dr. Marx calculates a rate based 

largely on  

 the most compelling available evidence of what willing buyers and sellers 

would negotiate for Prime Music.   

 should 

be adjusted downward to effectively competitive levels.  She then cross-checks that result by 

comparing it to the rates that her ratio benchmarks yield as applied to Prime Music.  This leads 

her to conclude that $0.00085 per play is the most appropriate rate for this unique service. 

Robert Klein is the co-founder and Chairman of Applied Marketing Science, Inc.  He is a 

leading expert on market research surveys, one of which he conducted and presented to the 

Judges in Phonorecords III.  He has performed a similar survey of Amazon Music listeners here.  

The results buttress Dr. Marx’s opinions.  Among other things, Mr. Klein’s survey establishes 
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  As Dr. 

Marx notes throughout her testimony, Mr. Klein’s findings reinforce her opinions that willing 

buyers and sellers would set rates well below the levels initially set in Phonorecords III.   

Wayne Coleman is a Certified Public Accountant and co-founder of the Royalty 

Compliance Organization.  He has 49 years of experience auditing music-royalty payments on 

behalf of songwriters, artists, and other clients.  One of his areas of expertise is representing 

songwriters in audits of the royalty payments made by their music publishers.  He has particular 

experience with songwriter-publishing contracts and with industry practice about how major 

publishers distribute – or not – the royalties they collect on songwriters’ behalf.   

Mr. Coleman testifies, contrary to evidence the Judges accepted in Phonorecords III, that 

raising mechanical-royalty rates is not an effective way to deliver additional revenue to 

songwriters.  As he explains, a mechanical-only rate increase would mostly benefit large 

publishers, not songwriters.  That is because publishers extract a disproportionate share of 

mechanical royalties and often fail to properly distribute them.  Indeed, Mr. Coleman shows that 

major publishers often perpetuate a lack of transparency that makes it difficult for songwriters to 

even know whether they are receiving proper payment.  Accordingly, if the Judges remain 

concerned that songwriters are earning too little, the solution is not to impose a mechanical rate 

increase.  Mr. Coleman identifies a far better way to help songwriters:  for publishers to charge 

songwriters less and do more to properly distribute the royalties they already collect.  
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B. Fact Witnesses

James Duffett-Smith is Amazon Music’s Global Head of Music Publishing and Director 

of Content Acquisition.  His testimony addresses Amazon’s musical-works licensing strategy 

and explains how Amazon’s   It likewise discusses how 

publishers wield market power over Amazon.  Specifically, Mr. Duffett-Smith explains how the 

diffuse structure of musical-works rights – in which multiple publishers often “own” shares of 

the same song – makes almost every publisher’s rights   And he 

describes how Amazon often lacks adequate information about what rights a given publisher 

owns – meaning that Amazon  

  Those facts together, Mr. Duffett-Smith testifies,  

   

 Mr. Duffett-Smith then testifies in detail about  

 

 

 

  They also establish that Amazon and publishers both value 

mechanical licenses not in isolation, but as part of a broader musical-works license inclusive of 

performance rights.  In fact,  

  

Amy Braun is Amazon’s Head of Music Publishing for the Americas.  Her testimony 

focuses on Amazon’s licensing negotiations with the Performing Rights Organizations 

(“PROs”).  She describes, based on personal experience negotiating performance-rights deals, 

how   Comparing Amazon’s royalty data drawn from 
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two different PRO deals that she negotiated, she numerically demonstrates the effect of that 

 in inflating Amazon’s musical-works rates.6   

  As Ms. Braun explains, mechanical-only 

floors   They also inflate Amazon’s all-in 

musical-works royalty payments above the headline level that Amazon would otherwise 

negotiate – and that publishers would accept – absent such floors.   

Kajal Gayadien is Amazon’s Global Head of Record Label Licensing for digital music.  

Her testimony focuses on Amazon’s record-label deals.  Ms. Gayadien describes Amazon’s 

negotiations with the major labels and the licensing deals that those negotiations have produced.  

As Ms. Gayadien shows,  

  Ms. 

Gayadien’s testimony provides additional support for Dr. Marx’s opinions, which use sound-

recording royalty rates as an input into her benchmarking analysis. 

Tami Hurwitz is Amazon Music’s Vice President for Global Marketing and Growth.  Her 

testimony addresses Amazon’s efforts to grow its subscriber base for its flagship Unlimited 

service.  She describes how Amazon’s other services – Prime Music and Free –  

  She also discusses the 

investments Amazon has made to innovate its streaming services and improve the listening 

experience for its customers.  Finally, she testifies about the intense brand competition that 

Amazon faces from other services like Spotify, Apple Music, and YouTube Music. 

6 One of the PRO agreements Ms. Braun describes and attaches to her testimony is with Broadcast Music, Inc. 
(“BMI”).  The Judges ordered the participants not to disclose to other participants any BMI agreement until they 
resolve BMI’s pending motion for a protective order.  See Order Granting Emergency Motion and Extending Stay of 
Services’ Production of BMI License Agreements, No. 21-CRB-0001-PR (Sept. 29, 2021).  Thus, we have redacted 
from this version of our written direct testimony the BMI agreement and Ms. Braun’s description of it.  Once the 
Judges resolve BMI’s pending motion, we will file a corrected version that lifts those redactions as appropriate.        
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C. Designated Testimony

Dr. Stephan McBride was a researcher on the Science Team at Pandora Media, Inc.  

Amazon designates Dr. McBride’s testimony from Docket No. 14-CRB-0001-WR (2016-2020) 

(Web IV), which was admitted into evidence in Web V as Trial Exhibits 4104 and 4105.  Under 

37 C.F.R. § 351.4(b)(2), Amazon is including a copy of Dr. McBride’s Web IV Written Direct 

Testimony and a transcript of his Web IV trial testimony.  Dr. McBride testified, among other 

things, about a series of steering experiments conducted by Pandora.  In Web V, the Judges relied 

on Dr. McBride’s testimony to retain the 12% record-label market-power adjustment first 

adopted in Web IV.7  Because Dr. Marx relies in part on that Web V adjustment in her analysis 

here, Amazon is designating Dr. McBride’s testimony so that it is in the evidentiary record.  

October 13, 2021 Respectfully submitted, 

/s/ Joshua D. Branson  
Joshua D. Branson  
Scott H. Angstreich 
Aaron M. Panner 
Leslie V. Pope 
Kellogg, Hansen, Todd,  
   Figel & Frederick, P.L.L.C. 
1615 M Street, NW, Suite 400 
Washington, D.C. 20036 
jbranson@kellogghansen.com 
sangstreich@kellogghansen.com 
apanner@kellogghansen.com 
lpope@kellogghansen.com 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
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7 See Web V Final Determination 67-68, 72. 
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AMAZON’S PROPOSED RATES AND TERMS  

 
 Pursuant to 37 C.F.R. § 351.4(b)(3), Amazon.com Services LLC (“Amazon”) proposes 

the attached rates and terms for making and distributing phonorecords under the statutory license 

provided by 17 U.S.C. § 115 during the period January 1, 2023 through December 31, 2027.  

Amazon’s proposal contains proposed regulations for Subparts A, C, and D of Part 385 of Title 

37 of the Code of Federal Regulations.1  Amazon reserves the right to revise its rate proposal at 

any time during the proceeding, up to and including the filing of the proposed findings of fact 

and conclusions of law. 

 For convenience, Amazon is also attaching a redline that compares its proposed 

regulations for Subparts A, C, and D to the regulations for those Subparts that Amazon, Google 

LLC, Pandora Media, LLC, and Spotify USA Inc. jointly filed on April 1, 2021 in Docket No. 

16-CRB-0003-PR (2018-2022) (Remand). 

 

                                                 
1 Amazon does not propose regulations for Subpart B.  Amazon also takes no position on the proposed 

Subpart B regulations that the Judges put out for public notice on June 25, 2021 (86 Fed. Reg. 33601).  Amazon’s 
proposed Subpart A definitions for “Eligible Limited Download” and “Sound Recording Company” contain the 
same text included in the public notice for those definitions.  While Amazon’s definition of “Licensed Activity” 
differs, Amazon understands the public notice to simply propose to delete the reference to Subpart B from that 
definition.  Amazon takes no position on that proposal and does not understand the public notice to propose a final 
definition of “Licensed Activity” applicable to Subparts C and D. 
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PART 385—RATES AND TERMS FOR USE OF NONDRAMATIC MUSICAL WORKS IN THE 
MAKING AND DISTRIBUTING OF PHYSICAL AND DIGITAL PHONORECORDS 

Subpart A—Regulations of General Application 

§385.1 General. 

(a) Scope.  This part establishes rates and terms of royalty payments for the use of 
nondramatic musical works in making and distributing of physical and digital phonorecords in 
accordance with the provisions of 17 U.S.C. 115.  This subpart contains regulations of general 
application to the making and distributing of phonorecords subject to the section 115 license. 

(b) Legal compliance.  Licensees relying on the compulsory license detailed in 17 
U.S.C. 115 shall comply with the requirements of that section, the rates and terms of this part, 
and any other applicable regulations.  This part describes rates and terms for the compulsory 
license only. 

(c) Interpretation.  This part is intended only to set rates and terms for situations in 
which the exclusive rights of a Copyright Owner are implicated and a compulsory license 
pursuant to 17 U.S.C. 115 is obtained.  Neither the part nor the act of obtaining a license under 
17 U.S.C. 115 is intended to express or imply any conclusion as to the circumstances in which a 
user must obtain a compulsory license pursuant to 17 U.S.C. 115. 

(d) Relationship to voluntary agreements.  The rates and terms of any license 
agreements entered into by Copyright Owners and Licensees relating to use of musical works 
within the scope of those license agreements shall apply in lieu of the rates and terms of this 
part. 

§385.2 Definitions. 

Unless otherwise specified, terms in this part shall have the same meaning given to 
them in 17 U.S.C. 115(e).  For the purposes of this part, the following definitions apply: 

Accounting Period means the monthly period specified in 17 U.S.C. 115(c)(2)(I) and in 
17 U.S.C. 115(d)(4)(A)(i), and any related regulations, as applicable. 

Active Subscriber means an End User of a Bundled Subscription Offering who has made 
at least one Play during the Accounting Period. 

Affiliate means an entity controlling, controlled by, or under common control with another 
entity, except that an affiliate of a Sound Recording Company shall not include a Copyright 
Owner to the extent it is engaging in business as to musical works. 

Artificial Accounts are accounts that are disabled or terminated for having engaged in 
User Manipulation or other fraudulent activity and for which any subscription revenues are 
refunded or otherwise not received by the Service Provider. 

Bundled Subscription Offering means a Subscription Offering providing Licensed Activity 
consisting of Eligible Interactive Streams or Eligible Limited Downloads that is made available to 
End Users as a bundle with one or more other products or services (including products or 
services subject to other subparts), where End Users could obtain each product or service 
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comprising the bundle (including the Subscription Offering) on a standalone basis, and where 
End Users purchase the bundle in a single transaction without separate pricing for the 
product(s) or service(s) comprising the bundle (including the Subscription Offering). 

Copyright Owner(s) are nondramatic musical works copyright owners who are entitled to 
royalty payments made under this part pursuant to the compulsory license under 17 U.S.C. 115. 

Digital Phonorecord Delivery has the same meaning as in 17 U.S.C. 115(e)(10). 

Eligible Interactive Stream means a Stream that is an interactive stream as defined in 17 
U.S.C. 115(e)(13). 

Eligible Limited Download means a transmission of a sound recording embodying a 
musical work to an End User of a digital phonorecord under 17 U.S.C. 115 that results in a 
Digital Phonorecord Delivery of that sound recording that is only accessible for listening for— 

(1) An amount of time not to exceed one month from the time of the transmission 
(unless the Licensee, in lieu of retransmitting the same sound recording as another Eligible 
Limited Download, separately, and upon specific request of the End User made through a live 
network connection, reauthorizes use for another time period not to exceed one month), or in 
the case of a subscription plan, a period of time following the end of the applicable subscription 
no longer than a subscription renewal period or three months, whichever is shorter; or 

(2) A number of times not to exceed 12 (unless the Licensee, in lieu of retransmitting 
the same sound recording as another Eligible Limited Download, separately, and upon specific 
request of the End User made through a live network connection, reauthorizes use of another 
series of 12 or fewer plays), or in the case of a subscription transmission, 12 times after the end 
of the applicable subscription. 

End User means each unique person, other than Artificial Accounts, that (1) Pays a 
subscription fee for an Offering during the relevant Accounting Period or (2) Makes at least one 
Play of an Eligible Interactive Stream or Eligible Limited Download during the relevant 
Accounting Period. 

Family Plan means a discounted Subscription Offering to be shared by two or more 
family members for a single subscription price. 

Free Trial Offering means a subscription to a Service Provider’s transmissions of sound 
recordings embodying musical works when 

(1) Neither the Service Provider, the Sound Recording Company, the Copyright 
Owner, nor any person or entity acting on behalf of or in lieu of any of them receives any 
monetary consideration for the Offering; 

(2) The free usage does not exceed 30 consecutive days per subscriber per two-
year period; 

(3) In connection with the Offering, the Service Provider is operating with appropriate 
musical license authority and complies with the recordkeeping requirements in § 385.4; 
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(4) Upon receipt by the Service Provider of written notice from the Copyright Owner 
or its agent stating in good faith that the Service Provider is in a material manner operating 
without appropriate license authority from the Copyright Owner under 17 U.S.C. 115, the 
Service Provider shall within 5 business days cease transmission of the sound recording 
embodying that musical work and withdraw it from the repertoire available as part of a Free Trial 
Offering; 

(5) The Free Trial Offering is made available to the End User free of any charge; and 

(6) The Service Provider offers the End User periodically during the free usage an 
opportunity to subscribe to a non-free Offering of the Service Provider. 

GAAP means U.S. Generally Accepted Accounting Principles in effect at the relevant 
time, except that if the U.S. Securities and Exchange Commission permits or requires entities 
with securities that are publicly traded in the U.S. to employ International Financial Reporting 
Standards in lieu of Generally Accepted Accounting Principles, then that entity may employ 
International Financial Reporting Standards as “GAAP” for purposes of this subpart. 

Licensee means any entity availing itself of the compulsory license under 17 U.S.C. 115 
to use copyrighted musical works in the making or distributing of physical or digital 
phonorecords. 

Licensed Activity, as the term is used in subparts C and D of this part, means covered 
activity, under voluntary or statutory license, via Digital Phonorecord Deliveries in the form of 
Eligible Interactive Streams, Eligible Limited Downloads, and Restricted Downloads. 

Limited Offering means a Subscription Offering providing Licensed Activity consisting of 
Eligible Interactive Streams or Eligible Limited Downloads for which— 

(1) An End User cannot choose to listen to a particular sound recording (i.e., the 
Service Provider does not provide Eligible Interactive Streams of individual recordings that are 
on-demand, and Eligible Limited Downloads are rendered only as part of programs rather than 
as individual recordings that are on-demand); or 

(2) The particular sound recordings available to the End User over a period of time 
are substantially limited relative to Service Providers in the marketplace providing access to a 
comprehensive catalog of recordings (e.g., a product limited to a particular genre or permitting 
Eligible Interactive Streaming only from a monthly playlist consisting of a limited set of 
recordings). 

Locker Service means an Offering providing digital access to sound recordings of 
musical works in the form of Eligible Interactive Streams, Permanent Downloads, Restricted 
Downloads or Ringtones where the Service Provider has reasonably determined that the End 
User has purchased or is otherwise in possession of the subject phonorecords of the applicable 
sound recording prior to the End User’s first request to use the sound recording via the Locker 
Service.  The term Locker Service does not mean any part of a Service Provider’s products 
otherwise meeting this definition, but as to which the Service Provider has not obtained a 
section 115 license. 

Mixed Service Bundle means an Offering providing Licensed Activity consisting of 
Eligible Interactive Streams or Eligible Limited Downloads that meets all of the following criteria: 
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(1) The Offering is made available to End Users only in combination (i.e., the 
Offering is not available on a standalone basis) with one or more non-audio or non-audiovisual 
products or services (e.g., two-day shipping) of more than token value as part of one transaction 
for which End Users make a payment without receiving pricing for the Offering separate from 
the product(s) or service(s) with which it is made available.  

(2) The Offering is made available by a Service Provider that also offers End Users a 
separate, standalone Subscription Offering. 

(3) The Offering offers End Users less functionality relative to that separate, 
standalone Subscription Offering.  Such lesser functionality may include, but is not limited to, 
limitations on the ability of End Users to choose to listen to specific sound recordings on request 
or a limited catalog of sound recordings. 

Music Bundle means two or more of physical phonorecords, Permanent Downloads or 
Ringtones delivered as part of one transaction (e.g., download plus ringtone, CD plus 
downloads).  In the case of Music Bundles containing one or more physical phonorecords, the 
Service Provider must sell the physical phonorecord component of the Music Bundle under a 
single catalog number, and the musical works embodied in the Digital Phonorecord Delivery 
configurations in the Music Bundle must be the same as, or a subset of, the musical works 
embodied in the physical phonorecords; provided that when the Music Bundle contains a set of 
Digital Phonorecord Deliveries sold by the same Sound Recording Company under substantially 
the same title as the physical phonorecord (e.g., a corresponding digital album), the Service 
Provider may include in the same bundle up to 5 sound recordings of musical works that are 
included in the stand-alone version of the set of digital phonorecord deliveries but not included 
on the physical phonorecord.  In addition, the Service Provider must permanently part with 
possession of the physical phonorecord or phonorecords it sells as part of the Music Bundle.  In 
the case of Music Bundles composed solely of digital phonorecord deliveries, the number of 
digital phonorecord deliveries in either configuration cannot exceed 20, and the musical works 
embodied in each configuration in the Music Bundle must be the same as, or a subset of, the 
musical works embodied in the configuration containing the most musical works. 

Non-Licensed Work means either (1) a work where musical works are not included as 
part of the work, or are not the main focus of the work (e.g., podcasts, audiobooks, and spoken 
word recordings) or (2) a work where music is included but is not eligible to be licensed under 
section 115 (e.g., music videos).   

Offering means a Service Provider’s engagement in Licensed Activity covered by 
subparts C and D of this part. 

Paid Locker Service means a Locker Service for which the End User pays a fee to the 
Service Provider. 

Performance Royalty means the license fee payable for the right to perform publicly 
musical works in any of the forms covered by subparts C and D of this part. 

Permanent Download has the same meaning as in 17 U.S.C. 115(e)(24). 

Play means an Eligible Interactive Stream, or a play of an Eligible Limited Download, 
lasting 30 seconds or more and, if a track lasts in its entirety under 30 seconds, an Eligible 
Interactive Stream or play of an Eligible Limited Download of the entire duration of the track.  A 
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Play excludes an Eligible Interactive Stream, or a play of an Eligible Limited Download, caused 
by User Manipulation.  For purposes of the definition of “Play” only, “Eligible Interactive Stream” 
and “Eligible Limited Download” shall each be defined to include a sound recording embodying 
a musical work in the public domain, if such sound recording would otherwise qualify as an 
Eligible Interactive Stream or Eligible Limited Download if the musical work was not in the public 
domain.   

Promotional Offering means a digital transmission of a sound recording, in the form of an 
Eligible Interactive Stream or an Eligible Limited Download, embodying a musical work, the 
primary purpose of which is to promote the sale or other paid use of that sound recording or to 
promote the artist performing on that sound recording and not to promote or suggest promotion 
or endorsement of any other good or service and 

(1) A Sound Recording Company is lawfully distributing the sound recording through 
established retail channels or, if the sound recording is not yet released, the Sound Recording 
Company has a good faith intention to lawfully distribute the sound recording or a different 
version of the sound recording embodying the same musical work; 

(2) For Eligible Interactive Streaming of segments of sound recordings not 
exceeding 90 seconds, the Sound Recording Company delivers or authorizes delivery of the 
segments for promotional purposes and neither the Service Provider nor the Sound Recording 
Company creates or uses a segment of a sound recording in violation of 17 U.S.C. 106(2) or 
115(a)(2); 

(3) The Promotional Offering is made available to an End User free of any charge; 
and 

(4) The Service Provider provides to the End User at the same time as the 
Promotional Offering stream an opportunity to purchase the sound recording or the Service 
Provider periodically offers End Users the opportunity to subscribe to a paid Offering of the 
Service Provider. 

Purchased Content Locker Service means a Locker Service made available to End User 
purchasers of Permanent Downloads, Ringtones, or physical phonorecords at no incremental 
charge above the otherwise applicable purchase price of the Permanent Downloads, Ringtones, 
or physical phonorecords acquired from a qualifying seller.  With a Purchased Content Locker 
Service, an End User may receive one or more additional phonorecords of the purchased sound 
recordings of musical works in the form of Permanent Downloads or Ringtones at the time of 
purchase, or subsequently have digital access to the purchased sound recordings of musical 
works in the form of Eligible Interactive Streams, additional Permanent Downloads, Restricted 
Downloads, or Ringtones. 

(1) A qualifying seller for purposes of this definition is the entity operating the Service 
Provider, including Affiliates, predecessors, or successors in interest, or— 

(i)  In the case of Permanent Downloads or Ringtones, a seller having a legitimate 
connection to the locker service provider pursuant to one or more written agreements 
(including that the Purchased Content Locker Service and Permanent Downloads or Ringtones 
are offered through the same third party); or 

(ii)  In the case of physical phonorecords, 
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(A) The seller of the physical phonorecord has an agreement with the 
Purchased Content Locker Service provider establishing an integrated offer that 
creates a consumer experience commensurate with having the same Service 
Provider both sell the physical phonorecord and offer the integrated locker 
service; or 

(B) The Service Provider has an agreement with the entity offering the 
Purchased Content Locker Service establishing an integrated offer that creates a 
consumer experience commensurate with having the same Service Provider both 
sell the physical phonorecord and offer the integrated locker service. 

Relevant Page means an electronic display (for example, a web page or screen) from 
which a Service Provider’s Offering providing Licensed Activity consisting of Eligible Interactive 
Streams or Eligible Limited Downloads is directly available to End Users, but only when the 
Offering and content directly relating to the Offering (e.g., an image of the artist, information 
about the artist or album, reviews, credits, and music player controls) comprises 75% or more of 
the space on that display, excluding any space occupied by advertising.  For avoidance of 
doubt, content relating to the sale of Permanent Downloads and physical phonorecords is not 
content that directly relates to an Offering for purposes of determining whether an electronic 
display is a Relevant Page.  An Offering is directly available to End Users from a page if End 
Users can receive sound recordings of musical works (in most cases this will be the page on 
which the Eligible Limited Download or Eligible Interactive Stream takes place). 

Restricted Download means a Digital Phonorecord Delivery in a form that cannot be 
retained and replayed on a permanent basis.  The term Restricted Download includes an 
Eligible Limited Download. 

Ringtone means a phonorecord of a part of a musical work distributed as a Digital 
Phonorecord Delivery in a format to be made resident on a telecommunications device for use 
to announce the reception of an incoming telephone call or other communication or message or 
to alert the receiver to the fact that there is a communication or message. 

Service Provider means that entity governed by subparts C and D of this part, which 
might or might not be the Licensee, that with respect to the section 115 license— 

(1) Contracts with or has a direct relationship with End Users or otherwise controls 
the content made available to End Users; 

(2) Is able to report fully on Service Provider Revenue from the provision of musical 
works embodied in phonorecords to the public, and to the extent applicable, verify Service 
Provider Revenue through an audit; and 

(3) Is able to report fully on its usage of musical works, or procure such reporting 
and, to the extent applicable, verify usage through an audit. 

Service Provider Revenue. (1) Subject to paragraphs (2) through (5) of this definition 
and subject to GAAP, Service Provider Revenue shall mean, for each Offering subject to 
§ 385.21 of this Part: 

(i) All revenue from End Users recognized by a Service Provider and directly 
derived from the provision of the Offering; 
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(ii) All revenue recognized by a Service Provider by way of sponsorship and 
commissions as a result of the inclusion of third-party “in-stream” or “in-download” advertising 
as part of the Offering, i.e., advertising placed immediately at the start or end of, or during the 
actual delivery of, a musical work, by way of Eligible Interactive Streaming or Eligible Limited 
Downloads, except that notwithstanding the foregoing, and with respect to advertisements or 
sponsorships that are placed between content that constitutes Licensed Activity and content 
that constitutes non-Licensed Activity (e.g., an advertisement placed between the performance 
of a sound recording of a musical work and the performance of Non-Licensed Work), only 50% 
of revenue from such advertising will be included; and 

(iii) All revenue recognized by the Service Provider, including by way of sponsorship 
and commissions, as a result of the placement of third-party advertising on a Relevant Page of 
the Service Provider or on any page that is accessed automatically (such as a pop-up window) 
when an End User interacts with a Relevant Page; provided that, in case more than one 
Offering is available to End Users from a Relevant Page, any advertising revenue shall be 
allocated between or among the Service Providers on the basis of the relative amounts of the 
page they occupy. 

(2) Service Provider Revenue shall: 

(i) Include revenue recognized by the Service Provider, or by any associate, 
Affiliate, agent, or representative of the Service Provider in lieu of its being recognized by the 
Service Provider;  

(ii) Include the value of any barter or other nonmonetary consideration, to the extent 
recognized by the Service Provider as revenue under GAAP; and 

(iii) Except as expressly detailed in this part, not be subject to any other deduction or 
set-off other than for Taxes, Third-Party Fees, and refunds to End Users for the Offering that the 
End Users were unable to use because of technical faults in the Offering or other bona fide 
refunds or credits issued to End Users in the ordinary course of business. 

(3) Service Provider Revenue shall exclude revenue derived by the Service Provider 
solely in connection with activities other than Licensed Activity, including delivery of Non-
Licensed Work.  For the avoidance of doubt, in the case of advertising or sponsorship revenue, 
Service Provider Revenue shall (1) exclude revenue from advertisements or sponsorships that 
are embedded or served within a phonorecord that constitutes Non-Licensed Work and (2) 
include 50% of the revenue subject to the exception set out in paragraph (1)(ii) above. 

(4) For purposes of paragraph (1) of this definition, advertising or sponsorship 
revenue shall be reduced by the actual cost of obtaining that revenue, not to exceed 15%. 

(5) In instances in which a Service Provider provides a Bundled Subscription 
Offering, the revenue from End Users deemed to be recognized by the Service Provider for the 
Bundled Subscription Offering for the purpose of paragraph (1) of this definition shall be 
calculated as follows: 

(i)  Step 1:  The price of the Bundled Subscription Offering shall be divided by the 
sum of the standalone prices of each of the products or services (including the 
Subscription Offering) included in the Bundled Subscription Offering. 
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(ii)  Step 2:  The standalone price of the Subscription Offering included as part of the 
Bundled Subscription Offering shall be multiplied by the percentage calculated in Step 1. 

(6) In instances in which a Service Provider makes a product or service (including a 
product or service subject to another subpart) available for a separate charge to End Users who 
also purchase a Subscription Offering (including a Bundled Subscription Offering), where End 
Users could not obtain that product or service on a standalone basis (i.e., without also 
purchasing the Subscription Offering (including a Bundled Subscription Offering), the revenue 
from End Users deemed to be recognized by the Service Provider for the Subscription Offering 
for the purpose of paragraph (1) of this definition shall exclude the separate charge for the 
product or service. 

Sound Recording Company means a person or entity that: 

(1) Is a copyright owner of a sound recording embodying a musical work; 

(2) In the case of a sound recording of a musical work fixed before February 15, 
1972, has rights to the sound recording, under chapter 14 of title 17, United States Code, that 
are equivalent to the rights of a copyright owner of a sound recording of a musical work under 
title 17, United States Code; 

(3) Is an exclusive Licensee of the rights to reproduce and distribute a sound 
recording of a musical work; or 

(4) Performs the functions of marketing and authorizing the distribution of a sound 
recording of a musical work under its own label, under the authority of a person identified in 
paragraph (1) through (3) of this section. 

Standalone Non-Portable Subscription Offering—Streaming Only means a Subscription 
Offering through which an End User can listen to sound recordings only in the form of Eligible 
Interactive Streams and only from a non-portable device to which those Eligible Interactive 
Streams are originally transmitted while the device has a live network connection. 

Standalone Non-Portable Subscription Offering—Mixed means a Subscription Offering 
through which an End User can listen to sound recordings either in the form of Eligible 
Interactive Streams or Eligible Limited Downloads but only from a non-portable device to which 
those Eligible Interactive Streams or Eligible Limited Downloads are originally transmitted. 

Standalone Portable Subscription Offering means a Subscription Offering through which 
an End User can listen to sound recordings in the form of Eligible Interactive Streams or Eligible 
Limited Downloads from a portable device. 

Stream means the digital transmission of a sound recording of a musical work to an End 
User— 

(1) To allow the End User to listen to the sound recording, while maintaining a live 
network connection to the transmitting service, substantially at the time of transmission, except 
to the extent that the sound recording remains accessible for future listening from a Streaming 
Cache Reproduction; 
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(2) Using technology that is designed such that the sound recording does not remain 
accessible for future listening, except to the extent that the sound recording remains accessible 
for future listening from a Streaming Cache Reproduction; and 

(3) That is subject to licensing as a public performance of the musical work. 

Streaming Cache Reproduction means a reproduction of a sound recording embodying 
a musical work made on a computer or other receiving device by a Service Provider solely for 
the purpose of permitting an End User who has previously received a Stream of that sound 
recording to play the sound recording again from local storage on the computer or other device 
rather than by means of a transmission; provided that the End User is only able to do so while 
maintaining a live network connection to the Service Provider, and the reproduction is encrypted 
or otherwise protected consistent with prevailing industry standards to prevent it from being 
played in any other manner or on any device other than the computer or other device on which it 
was originally made. 

Student Plan means a discounted Subscription Offering available on a limited basis to 
students. 

Subscription Offering means an Offering, other than a Mixed Service Bundle, for which 
End Users are required to pay a fee to have access to the Offering for defined subscription 
periods of 3 years or less (in contrast to, for example, a service where the basic charge to users 
is a payment per download or per play), whether the End User makes payment for access to the 
Offering on a standalone basis or as part of a bundle with one or more other products or 
services. 

Taxes means any applicable tax paid by a Service Provider in connection with an 
Offering. 

Third-Party Fees means amounts charged by or payable to third parties (e.g., carriers) in 
connection with a Subscription Offering or Mixed Service Bundle, not to exceed 10% of the 
subscription fees paid by customers to a Service Provider for access to the Subscription 
Offering or Mixed Service Bundle; and amounts charged by or payable to app stores in 
connection with a Subscription Offering or Mixed Service Bundle, not to exceed 30% of the 
subscription fees paid by customers to Service Provider for access to the Subscription Offering 
or Mixed Service Bundle. 

Total Cost of Content or TCC means the total amount expensed by a Service Provider or 
any of its Affiliates in accordance with GAAP for rights to make Eligible Interactive Streams or 
Eligible Limited Downloads of a musical work embodied in a sound recording through the 
Service Provider for the Accounting Period, which amount shall equal the Applicable 
Consideration for those rights at the time the Applicable Consideration is properly recognized as 
an expense under GAAP.  As used in this definition, “Applicable Consideration” means anything 
of value given for the identified rights to undertake the Licensed Activity, including, without 
limitation, ownership equity, monetary advances, barter or any other monetary and/or 
nonmonetary consideration, whether that consideration is conveyed via a single agreement, 
multiple agreements and/or agreements that do not themselves authorize the Licensed Activity 
but nevertheless provide consideration for the identified rights to undertake the Licensed 
Activity, and including any value given to an Affiliate of a Sound Recording Company for the 
rights to undertake the Licensed Activity.  Value given to a Copyright Owner of musical works 
that is controlling, controlled by, or under common control with a Sound Recording Company for 
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rights to undertake the Licensed Activity shall not be considered value given to the Sound 
Recording Company.  For the avoidance of doubt, Applicable Consideration shall not include in-
kind promotional consideration given to a Sound Recording Company (or Affiliate thereof) that is 
used to promote the sale or paid use of sound recordings embodying musical works or the paid 
use of music services through which sound recordings embodying musical works are available 
where the in-kind promotional consideration is given in connection with a use that qualifies for 
licensing under 17 U.S.C. 115. 

User Manipulation means any behavior that artificially distorts the number of Plays or 
number of transmissions of Non-Eligible Works by fraudulent means, including but not limited to 
the use of manual (e.g., click farms) or automated (e.g., bots) means. 

§385.3 Making payment of royalty fees. 

(a) Payment to the mechanical licensing collective.  A Licensee must make the 
royalty payments owed under this part to the mechanical licensing collective, which is the 
collective designated by the Copyright Royalty Board to collect and distribute royalties under 
this part.  

(b) Late fees.  Except as otherwise specified in this subparagraph (b), a Licensee 
shall pay an annual late fee equal to the Internal Revenue Service underpayment rate specified 
in 26 U.S.C. § 6621(a)(2), to be applied as specified in 26 U.S.C. § 6622(a), for any payment 
owed to a Copyright Owner and remaining unpaid after the due date established in 17 U.S.C. 
115(c)(2)(I) or 17 U.S.C. 115(d)(4)(A)(i), as applicable and detailed in part 210 of this title.  Late 
fees shall not be owed for any adjustments to monthly reports of usage made in accordance 
with section 210.27(f) or (k), or for any adjustments to any annual reports of usage made in 
accordance with section 210.27(k)(6)(i), (ii) or (v).  In the case of underpayments found after an 
audit pursuant to 17 U.S.C. 115(d)(4)(D), or an audit referenced in section 210.27(k)(6)(iv), 
interest on the underpayment shall be calculated at the post-judgment rate specified in 28 
U.S.C. § 1961, accrued from and after the date the payment was originally due. 

(1) Accrual of late fees.  Late fees shall accrue from the due date until the 
mechanical licensing collective receives payment.  

(2)  Waiver of late fees.  The mechanical licensing collective may waive or lower late 
fees for immaterial or inadvertent failures of a Licensee to make a timely payment. 

 Subpart C—Eligible Interactive Streaming, Eligible Limited Downloads, Limited 
Offerings, Mixed Service Bundles, Bundled Subscription Offerings, Locker Services, and 

Other Delivery Configurations 

§385.20 Scope. 

This subpart establishes rates and terms of royalty payments for subscription and non-
subscription Offerings providing Licensed Activity consisting of Eligible Interactive Streams, 
Eligible Limited Downloads, and Restricted Downloads of musical works that is made available 
by digital music Service Providers in accordance with the provisions of 17 U.S.C. 115, exclusive 
of Offerings subject to subpart D of this part. 
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§385.21 Royalty rates and calculations – Other than Mixed Service Bundles 

(a) Applicable royalty.  Royalties payable by Service Providers for Offerings covered 
by this subpart shall be calculated as provided in this section, subject to the all-in royalty floors 
for specific types of services described in subsection (b) of this subpart, provided, however, that 
Mixed Service Bundles shall be subject to the royalty rates provided in section 385.22 of this 
part. 

(b) Rate calculation.  Royalty payments for Licensed Activity in this subpart shall be 
calculated as provided in this paragraph (b).  If a Service Provider offers different Offerings, 
royalties must be calculated separately with respect to each Offering taking into consideration 
Service Provider Revenue and expenses associated with each Offering.  For purposes of 
calculating rates pursuant to this section and all of its subparts, a Family Plan shall be treated 
as 1.5 subscribers per month, prorated in the case of a Family Plan in effect for only part of a 
calendar month and a Student Plan shall be treated as 0.50 subscribers per month, prorated in 
the case of a Student Plan End User who subscribed for only part of a calendar month.  Artificial 
Accounts shall not be counted as subscribers. 

(1) Step 1:  Calculate the All-In Revenue Pool for the Offering.  For each Accounting 
Period, the all-in revenue pool for each Offering subject to this section shall be result of 
multiplying the Service Provider Revenue by 10.54%. 

(2) Step 2:  Determine the All-In Royalty Pool.  For each Standalone Non-Portable 
Subscription Offerings—Streaming Only, Standalone Non-Portable Subscription Offerings—
Mixed, Standalone Portable Subscription Offerings, Bundled Subscription Offerings, and 
Limited Offerings, the all-in royalty pool is amount is the greater of: 

(i) The all-in revenue pool determined in Step 1 in paragraph (b)(1) of this section, 
and 

(ii) The monthly all-in royalty floor, which is calculated by multiplying the per-
subscriber minimum by the number of subscribers (or, in the case of a Bundled Subscription 
Offering, the number of Active Subscribers) in each month in the Accounting Period. 

Offering Per-Subscriber Minimum 

Standalone Portable 
Subscription Offering 

80 cents per subscriber per month 

Standalone Non-Portable 
Subscription Offering—
Streaming Only 

40 cents per subscriber per month 

Bundled Subscription Offering Per-subscriber amount applicable to the 
Subscription Service included in the 
bundle 

 For non-subscription/ad-supported services provided free of any charge to the End 
User, the all-in royalty pool is amount is the greater of: 

 (i) The all-in revenue pool determined in Step 1 in paragraph (b)(1) of this section, 
and 
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(ii) 19.1% of TCC. 

Computation of monthly all-in royalty floors.  For purposes of this paragraph (b)(2), to 
determine the monthly all-in royalty floor, as applicable to any particular Offering for which a 
per-subscriber minimum applies, the total number of subscriber-months for the Accounting 
Period, shall be calculated by taking all End Users who were subscribers for complete 
calendar months, prorating in the case of End Users who were subscribers for only part of a 
calendar month, and deducting on a prorated basis for End Users covered by an Offering 
subject to subpart D.  The product of the total number of subscriber-months for the Accounting 
Period and the specified number of cents per subscriber shall be used as the subscriber-
based component of the all-in royalty floor for the Accounting Period. 

(3) Step 3:  Subtract Applicable Performance Royalties.  From the amount 
determined in Step 2 in paragraph (b)(2) of this section, for each Offering of the Service 
Provider, subtract the total amount of Performance Royalties that the Service Provider has 
expensed or will expense pursuant to public performance licenses in connection with uses of 
musical works through that Offering during the Accounting Period that constitute Licensed 
Activity.  Although this amount may be the total of the Service Provider’s payments for that 
Offering for the Accounting Period, it will be less than the total of the Performance Royalties if 
the Service Provider is also engaging in public performance of musical works that does not 
constitute Licensed Activity.  In the case in which the Service Provider is also engaging in the 
public performance of musical works that does not constitute Licensed Activity, the amount to 
be subtracted for Performance Royalties shall be the amount allocable to Licensed Activity uses 
through the relevant Offering as determined in relation to all uses of musical works for which the 
Service Provider pays Performance Royalties for the Accounting Period.  The Service Provider 
shall make this allocation on the basis of Plays of musical works. 

(4) Step 4:  Calculate the Per-Work Royalty Allocation.  This is the amount payable 
for the reproduction and distribution of each musical work used by the Service Provider by virtue 
of its Licensed Activity through a particular Offering during the Accounting Period.  To determine 
this amount, the result determined in Step 3 in paragraph (b)(3) of this section must be allocated 
to each musical work used through the Offering.  The allocation shall be accomplished by the 
mechanical licensing collective by (1) dividing the payable royalty pool determined in Step 3 for 
the Offering by the total number of Plays of all musical works through the Offering during the 
Accounting Period (other than Plays subject to subpart D of this part) to yield a per-Play 
allocation, (2) identifying and locating copyright owners of each musical work and shares 
thereof, or determining whether such work is in the public domain, and (3) multiplying the per-
Play allocation by the number of Plays of each matched musical work or matched share of such 
work (other than Plays subject to subpart D of this part and/or Plays of public domain works) 
through the Offering during the Accounting Period.  For purposes of determining the per-work 
royalty allocation in all calculations under this Step 4 only (i.e., after the payable royalty pool has 
been determined), for sound recordings of musical works with a playing time of over 5 minutes, 
each Play shall be counted as provided in paragraph (c) of this section. 

(c) Overtime adjustment.  For purposes of the calculations in Step 4 in paragraph 
(b)(4) of this section only, for sound recordings of musical works with a playing time of over 5 
minutes, adjust the number of Plays as follows. 

(1) 5:01 to 6:00 minutes—Each Play = 1.2 Plays 

(2) 6:01 to 7:00 minutes—Each Play = 1.4 Plays 
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(3) 7:01 to 8:00 minutes—Each Play = 1.6 Plays 

(4) 8:01 to 9:00 minutes—Each Play = 1.8 Plays 

(5) 9:01 to 10:00 minutes—Each Play = 2.0 Plays 

(6) For playing times of greater than 10 minutes, continue to add 0.2 Plays for each 
additional minute or fraction thereof. 

§385.22 Royalty rates and calculations – Mixed Service Bundles 

(a) Applicable royalty.  Royalties payable by Service Providers for Mixed Service 
Bundles shall be calculated as provided in this section. 

(b) Rate calculation.  For each Accounting Period, the amount payable for the 
reproduction and distribution of each musical work used by the Service Provider by virtue of its 
Licensed Activity through a Mixed Service Bundle shall be determined as follows: 

(1)  Step 1:  Calculate the All-In Revenue Pool for the Mixed Service Bundle.  For 
each Accounting Period, multiply the total number of Plays of all musical works through the 
Mixed Service Bundle during the Accounting Period (other than Plays subject to subpart D of 
this part) by $0.00085. 

(2)  Step 2:  Subtract Applicable Performance Royalties.  From the amount 
determined in Step 1 in paragraph (b)(1) of this section, for each Mixed Service Bundle of the 
Service Provider, subtract the total amount of Performance Royalties that the Service Provider 
has expensed or will expense pursuant to public performance licenses in connection with uses 
of musical works through that Mixed Service Bundle during the Accounting Period that 
constitute Licensed Activity.  Although this amount may be the total of the Service Provider’s 
payments for that Mixed Service Bundle for the Accounting Period, it will be less than the total of 
the Performance Royalties if the Service Provider is also engaging in public performance of 
musical works that does not constitute Licensed Activity.  In the case in which the Service 
Provider is also engaging in the public performance of musical works that does not constitute 
Licensed Activity, the amount to be subtracted for Performance Royalties shall be the amount 
allocable to Licensed Activity uses through the relevant Mixed Service Bundle as determined in 
relation to all uses of musical works for which the Service Provider pays Performance Royalties 
for the Accounting Period.  The Service Provider shall make this allocation on the basis of Plays 
of musical works. 

(3) Step 3:  Calculate the Per-Work Royalty Allocation.  This is the amount payable 
for the reproduction and distribution of each musical work used by the Service Provider by virtue 
of its Licensed Activity through a particular Mixed Service Bundle during the Accounting Period.  
To determine this amount, the result determined in Step 2 in paragraph (b)(2) of this section 
must be allocated to each musical work used through the Mixed Service Bundle.  The allocation 
shall be accomplished by the mechanical licensing collective by (1) dividing the payable royalty 
pool determined in Step 2 for the Mixed Service Bundle by the total number of Plays of all 
musical works through the Offering during the Accounting Period (other than Plays subject to 
subpart D of this part) to yield a per-Play allocation, (2) identifying and locating copyright owners 
of each musical work and shares thereof, or determining whether such work is in the public 
domain, and (3) multiplying the per-Play allocation by the number of Plays of each matched 
musical work or matched share of such work (other than Plays subject to subpart D of this part 
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and/or Plays of public domain works) through the Mixed Service Bundle during the Accounting 
Period. 

Subpart D – Promotional Offerings, Free Trial Offerings and Certain Purchased Content 
Locker Services 

§385.30 Scope. 

This subpart establishes rates and terms of royalty payments for Promotional Offerings, 
Free Trial Offerings, and Certain Purchased Content Locker Services provided by subscription 
and non-subscription digital music Service Providers in accordance with the provisions of 17 
U.S.C. 115. 

§385.31 Royalty rates. 

(a) Promotional Offerings.  For Promotional Offerings of audio-only Eligible 
Interactive Streaming and Eligible Limited Downloads of sound recordings embodying musical 
works that the Sound Recording Company authorizes royalty-free to the Service Provider, the 
royalty rate is zero. 

(b) Free Trial Offerings.  For Free Trial Offerings for which the Service Provider 
receives no monetary consideration, the royalty rate is zero. 

(c) Certain Purchased Content Locker Services.  For every Purchased Content 
Locker Service for which the Service Provider receives no monetary consideration, the royalty 
rate is zero. 

(d) Unauthorized use.  If a Copyright Owner or agent of the Copyright Owner sends 
written notice to a Licensee stating in good faith that a particular Offering subject to this subpart 
differs in a material manner from the terms governing that Offering, the Licensee must within 5 
business days cease Streaming or otherwise making available that Copyright Owner’s musical 
works and shall withdraw from the identified Offering any End User’s access to the subject 
musical work. 
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PART 385—RATES AND TERMS FOR USE OF NONDRAMATIC MUSICAL WORKS IN THE 
MAKING AND DISTRIBUTING OF PHYSICAL AND DIGITAL PHONORECORDS 

Subpart A—Regulations of General Application 

§385.1 General. 

(a) Scope.  This part establishes rates and terms of royalty payments for the use of 
nondramatic musical works in making and distributing of physical and digital phonorecords in 
accordance with the provisions of 17 U.S.C. 115.  This subpart contains regulations of general 
application to the making and distributing of phonorecords subject to the section 115 license. 

(b) Legal compliance. Licensees relying on the compulsory license detailed in 17 
U.S.C. 115 shall comply with the requirements of that section, the rates and terms of this part, 
and any other applicable regulations. This part describes rates and terms for the compulsory 
license only. 

(c) Interpretation. This part is intended only to set rates and terms for situations in 
which the exclusive rights of a Copyright Owner are implicated and a compulsory license 
pursuant to 17 U.S.C. 115 is obtained. Neither the part nor the act of obtaining a license under 
17 U.S.C. 115 is intended to express or imply any conclusion as to the circumstances in which a 
user must obtain a compulsory license pursuant to 17 U.S.C. 115. 

(d) Relationship to voluntary agreements.  The rates and terms of any license 
agreements entered into by Copyright Owners and Licensees relating to use of musical works 
within the scope of those license agreements shall apply in lieu of the rates and terms of this 
part. 

§385.2 Definitions. 

Unless otherwise specified, terms in this part shall have the same meaning given to 
them in 17 U.S.C. 115(e).  For the purposes of this part, the following definitions apply: 

Accounting Period means the monthly period specified in 17 U.S.C. 115(c)(2)(I) and in 
17 U.S.C. 115(d)(4)(A)(i), and any related regulations, as applicable. 

Active Subscriber means an End User of a Bundled Subscription Offering who has made 
at least one Play during the Accounting Period. 

Affiliate means an entity controlling, controlled by, or under common control with another 
entity, except that an affiliate of a Sound Recording Company shall not include a Copyright 
Owner to the extent it is engaging in business as to musical works. 

Artificial Accounts are accounts that are disabled or terminated for having engaged in 
User Manipulation or other fraudulent activity and for which any subscription revenues are 
refunded or otherwise not received by the Service Provider. 

Bundled Subscription Offering means a Subscription Offering providing Licensed Activity 
consisting of Eligible Interactive Streams or Eligible Limited Downloads that is made available to 
End Users as a bundle with one or more other products or services (including products or 
services subject to other subparts) as part of, where End Users could obtain each product or 
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service comprising the bundle (including the Subscription Offering) on a standalone basis, and 
where End Users purchase the bundle in a single transaction without separate pricing for the 
subscription service providing Licensed Activity separate from the product(s) or service(s) with 
which it is made available (e.g., a case in which an End User can buy a portable device and 
one-year access to a subscription service providing Licensed Activity for a single 
pricecomprising the bundle (including the Subscription Offering). 

Copyright Owner(s) are nondramatic musical works copyright owners who are entitled to 
royalty payments made under this part pursuant to the compulsory license under 17 U.S.C. 115. 

Digital Phonorecord Delivery has the same meaning as in 17 U.S.C. 115(e)(10). 

Eligible Interactive Stream means a Stream in which the performance of the sound 
recording is not exempt from the sound recording performance royalty under 17 U.S.C. 
114(d)(1) and does not in itself, or as a result of a program in which it is included, qualify for 
statutory licensing underthat is an interactive stream as defined in 17 U.S.C. 114115(de)(213). 

Eligible Limited Download means a transmission of a sound recording embodying a 
musical work to an End User of a digital phonorecord under 17 U.S.C. 115(c)(3)(C) and (D) that 
results in a Digital Phonorecord Delivery of that sound recording that is only accessible for 
listening for— 

(1) An amount of time not to exceed one month from the time of the transmission 
(unless the Licensee, in lieu of retransmitting the same sound recording as another Eligible 
Limited Download, separately, and upon specific request of the End User made through a live 
network connection, reauthorizes use for another time period not to exceed one month), or in 
the case of a subscription plan, a period of time following the end of the applicable subscription 
no longer than a subscription renewal period or three months, whichever is shorter; or 

(2) A number of times not to exceed 12 (unless the Licensee, in lieu of retransmitting 
the same sound recording as another Eligible Limited Download, separately, and upon specific 
request of the End User made through a live network connection, reauthorizes use of another 
series of 12 or fewer plays), or in the case of a subscription transmission, 12 times after the end 
of the applicable subscription. 

End User means each unique person, other than Artificial Accounts, that (1) Pays a 
subscription fee for an Offering during the relevant Accounting Period or (2) Makes at least one 
Play of an Eligible Interactive Stream or Eligible Limited Download during the relevant 
Accounting Period. 

Family Plan means a discounted Subscription Offering to be shared by two or more 
family members for a single subscription price. 

Free Trial Offering means a subscription to a Service Provider’s transmissions of sound 
recordings embodying musical works when 

(1) Neither the Service Provider, the Sound Recording Company, the Copyright 
Owner, nor any person or entity acting on behalf of or in lieu of any of them receives any 
monetary consideration for the Offering; 
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(2) The free usage does not exceed 30 consecutive days per subscriber per two-
year period; 

(3) In connection with the Offering, the Service Provider is operating with appropriate 
musical license authority and complies with the recordkeeping requirements in § 385.4; 

(4) Upon receipt by the Service Provider of written notice from the Copyright Owner 
or its agent stating in good faith that the Service Provider is in a material manner operating 
without appropriate license authority from the Copyright Owner under 17 U.S.C. 115, the 
Service Provider shall within 5 business days cease transmission of the sound recording 
embodying that musical work and withdraw it from the repertoire available as part of a Free Trial 
Offering; 

(5) The Free Trial Offering is made available to the End User free of any charge; and 

(6) The Service Provider offers the End User periodically during the free usage an 
opportunity to subscribe to a non-free Offering of the Service Provider. 

GAAP means U.S. Generally Accepted Accounting Principles in effect at the relevant 
time, except that if the U.S. Securities and Exchange Commission permits or requires entities 
with securities that are publicly traded in the U.S. to employ International Financial Reporting 
Standards in lieu of Generally Accepted Accounting Principles, then that entity may employ 
International Financial Reporting Standards as “GAAP” for purposes of this subpart. 

Licensee means any entity availing itself of the compulsory license under 17 U.S.C. 115 
to use copyrighted musical works in the making or distributing of physical or digital 
phonorecords. 

Licensed Activity, as the term is used in subpart B of this part, means delivery of musical 
works, under voluntary or statutory license, via physical phonorecords and Digital Phonorecord 
Deliveries in connection with Permanent Downloads, Ringtones, and Music Bundles; and, as 
the term is used in subparts C and D of this part, means delivery of musical workscovered 
activity, under voluntary or statutory license, via Digital Phonorecord Deliveries in connection 
withthe form of Eligible Interactive Streams, Eligible Limited Downloads, Limited Offerings, 
mixed Bundles, and Locker Servicesand Restricted Downloads. 

Limited Offering means a Subscription Offering providing Licensed Activity consisting of 
Eligible Interactive Streams or Eligible Limited Downloads for which— 

(1) An End User cannot choose to listen to a particular sound recording (i.e., the 
Service Provider does not provide Eligible Interactive Streams of individual recordings that are 
on-demand, and Eligible Limited Downloads are rendered only as part of programs rather than 
as individual recordings that are on-demand); or 

(2) The particular sound recordings available to the End User over a period of time 
are substantially limited relative to Service Providers in the marketplace providing access to a 
comprehensive catalog of recordings (e.g., a product limited to a particular genre or permitting 
Eligible Interactive Streaming only from a monthly playlist consisting of a limited set of 
recordings). 
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Locker Service means an Offering providing digital access to sound recordings of 
musical works in the form of Eligible Interactive Streams, Permanent Downloads, Restricted 
Downloads or Ringtones where the Service Provider has reasonably determined that the End 
User has purchased or is otherwise in possession of the subject phonorecords of the applicable 
sound recording prior to the End User’s first request to use the sound recording via the Locker 
Service.  The term Locker Service does not mean any part of a Service Provider’s products 
otherwise meeting this definition, but as to which the Service Provider has not obtained a 
section 115 license. 

Mixed Service Bundle means one or more of Permanent Downloads, Ringtones, Locker 
Services,an Offering providing Licensed Activity consisting of Eligible Interactive Streams or 
Eligible Limited Offerings a Service Provider delivers to End Users togetherDownloads that 
meets all of the following criteria: 

(1)  The Offering is made available to End Users only in combination (i.e., the 
Offering is not available on a standalone basis) with one or more non-music services (e.g., 
internet access service, mobile phone service)audio or non-musicaudiovisual products (e.g., a 
telephone deviceor services (e.g., two-day shipping) of more than token value and provided to 
users as part of one transaction for which End Users make a payment without receiving pricing 
for the music services or music productsOffering separate from the wholeproduct(s) or 
service(s) with which it is made available.  

(2)  The Offering is made available by a Service Provider that also offers End Users a 
separate, standalone Subscription Offering. 

(3)  The Offering offers End Users less functionality relative to that separate, 
standalone Subscription Offering.  Such lesser functionality may include, but is not limited to, 
limitations on the ability of End Users to choose to listen to specific sound recordings on request 
or a limited catalog of sound recordings. 

Music Bundle means two or more of physical phonorecords, Permanent Downloads or 
Ringtones delivered as part of one transaction (e.g., download plus ringtone, CD plus 
downloads).  In the case of Music Bundles containing one or more physical phonorecords, the 
Service Provider must sell the physical phonorecord component of the Music Bundle under a 
single catalog number, and the musical works embodied in the Digital Phonorecord Delivery 
configurations in the Music Bundle must be the same as, or a subset of, the musical works 
embodied in the physical phonorecords; provided that when the Music Bundle contains a set of 
Digital Phonorecord Deliveries sold by the same Sound Recording Company under substantially 
the same title as the physical phonorecord (e.g., a corresponding digital album), the Service 
Provider may include in the same bundle up to 5 sound recordings of musical works that are 
included in the stand-alone version of the set of digital phonorecord deliveries but not included 
on the physical phonorecord.  In addition, the Service Provider must permanently part with 
possession of the physical phonorecord or phonorecords it sells as part of the Music Bundle.  In 
the case of Music Bundles composed solely of digital phonorecord deliveries, the number of 
digital phonorecord deliveries in either configuration cannot exceed 20, and the musical works 
embodied in each configuration in the Music Bundle must be the same as, or a subset of, the 
musical works embodied in the configuration containing the most musical works. 

Non-Licensed Work means either (1) a work where musical works are not included as 
part of the work, or are not the main focus of the work (e.g., podcasts, audiobooks, and spoken 
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word recordings) or (2) a work where music is included but is not eligible to be licensed under 
section 115 (e.g., music videos).   

Offering means a Service Provider’s engagement in Licensed Activity covered by 
subparts C and D of this part. 

Paid Locker Service means a Locker Service for which the End User pays a fee to the 
Service Provider. 

Performance Royalty means the license fee payable for the right to perform publicly 
musical works in any of the forms covered by subparts C and D of this part. 

Permanent Download has the same meaning as in 17 U.S.C. 115(e)(24). 

Play means an Eligible Interactive Stream, or a play of an Eligible Limited Download, 
lasting 30 seconds or more and, if a track lasts in its entirety under 30 seconds, an Eligible 
Interactive Stream or play of an Eligible Limited Download of the entire duration of the track.  A 
Play excludes an Eligible Interactive Stream, or a play of an Eligible Limited Download that has 
not been initiated or requested by a human user.  If a single End User plays the same track 
more than 50 straight times, all plays after play 50, caused by User Manipulation.  For purposes 
of the definition of “Play” only, “Eligible Interactive Stream” and “Eligible Limited Download” shall 
each be deemed notdefined to have been initiated or requested by a human userinclude a 
sound recording embodying a musical work in the public domain, if such sound recording would 
otherwise qualify as an Eligible Interactive Stream or Eligible Limited Download if the musical 
work was not in the public domain. 

Promotional Offering means a digital transmission of a sound recording, in the form of an 
Eligible Interactive Stream or an Eligible Limited Download, embodying a musical work, the 
primary purpose of which is to promote the sale or other paid use of that sound recording or to 
promote the artist performing on that sound recording and not to promote or suggest promotion 
or endorsement of any other good or service and 

(1) A Sound Recording Company is lawfully distributing the sound recording through 
established retail channels or, if the sound recording is not yet released, the Sound Recording 
Company has a good faith intention to lawfully distribute the sound recording or a different 
version of the sound recording embodying the same musical work; 

(2) For Eligible Interactive Streaming or Eligible Limited Downloads, the Sound 
Recording Company requires a writing signed by an authorized representative of the Service 
Provider representing that the Service Provider is operating with appropriate musical works 
license authority and that the Service Provider is in compliance with the recordkeeping 
requirements of § 385.4; 

(32) For Eligible Interactive Streaming of segments of sound recordings not 
exceeding 90 seconds, the Sound Recording Company delivers or authorizes delivery of the 
segments for promotional purposes and neither the Service Provider nor the Sound Recording 
Company creates or uses a segment of a sound recording in violation of 17 U.S.C. 106(2) or 
115(a)(2); 

(43) The Promotional Offering is made available to an End User free of any charge; 
and 
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(54) The Service Provider provides to the End User at the same time as the 
Promotional Offering stream an opportunity to purchase the sound recording or the Service 
Provider periodically offers End Users the opportunity to subscribe to a paid Offering of the 
Service Provider. 

Purchased Content Locker Service means a Locker Service made available to End User 
purchasers of Permanent Downloads, Ringtones, or physical phonorecords at no incremental 
charge above the otherwise applicable purchase price of the Permanent Downloads, Ringtones, 
or physical phonorecords acquired from a qualifying seller.  With a Purchased Content Locker 
Service, an End User may receive one or more additional phonorecords of the purchased sound 
recordings of musical works in the form of Permanent Downloads or Ringtones at the time of 
purchase, or subsequently have digital access to the purchased sound recordings of musical 
works in the form of Eligible Interactive Streams, additional Permanent Downloads, Restricted 
Downloads, or Ringtones. 

(1) A qualifying seller for purposes of this definition is the entity operating the Service 
Provider, including Affiliates, predecessors, or successors in interest, or— 

(i)  In the case of Permanent Downloads or Ringtones, a seller having a legitimate 
connection to the locker service provider pursuant to one or more written agreements 
(including that the Purchased Content Locker Service and Permanent Downloads or Ringtones 
are offered through the same third party); or 

(ii)  In the case of physical phonorecords, 

(A) The seller of the physical phonorecord has an agreement with the 
Purchased Content Locker Service provider establishing an integrated offer that 
creates a consumer experience commensurate with having the same Service 
Provider both sell the physical phonorecord and offer the integrated locker 
service; or 

(B) The Service Provider has an agreement with the entity offering the 
Purchased Content Locker Service establishing an integrated offer that creates a 
consumer experience commensurate with having the same Service Provider both 
sell the physical phonorecord and offer the integrated locker service. 

Relevant Page means an electronic display (for example, a web page or screen) from 
which a Service Provider’s Offering providing Licensed Activity consisting of Eligible Interactive 
Streams or Eligible Limited Downloads is directly available to End Users, but only when the 
Offering and content directly relating to the Offering (e.g., an image of the artist, information 
about the artist or album, reviews, credits, and music player controls) comprises 75% or more of 
the space on that display, excluding any space occupied by advertising.  For avoidance of 
doubt, content relating to the sale of Permanent Downloads and physical phonorecords is not 
content that directly relates to an Offering for purposes of determining whether an electronic 
display is a Relevant Page.  An Offering is directly available to End Users from a page if End 
Users can receive sound recordings of musical works (in most cases this will be the page on 
which the Eligible Limited Download or Eligible Interactive Stream takes place). 

Restricted Download means a Digital Phonorecord Delivery in a form that cannot be 
retained and replayed on a permanent basis.  The term Restricted Download includes an 
Eligible Limited Download. 
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Ringtone means a phonorecord of a part of a musical work distributed as a Digital 
Phonorecord Delivery in a format to be made resident on a telecommunications device for use 
to announce the reception of an incoming telephone call or other communication or message or 
to alert the receiver to the fact that there is a communication or message. 

Service Provider means that entity governed by subparts C and D of this part, which 
might or might not be the Licensee, that with respect to the section 115 license— 

(1) Contracts with or has a direct relationship with End Users or otherwise controls 
the content made available to End Users; 

(2) Is able to report fully on Service Provider Revenue from the provision of musical 
works embodied in phonorecords to the public, and to the extent applicable, verify Service 
Provider Revenue through an audit; and 

(3) Is able to report fully on its usage of musical works, or procure such reporting 
and, to the extent applicable, verify usage through an audit. 

Service Provider Revenue. (1) Subject to paragraphs (2) through (5) of this definition 
and subject to GAAP, Service Provider Revenue shall mean, for each Offering subject to 
§ 385.21 of this Part: 

(i) All revenue from End Users recognized by a Service Provider forand directly 
derived from the provision of anythe Offering; 

(ii) All revenue recognized by a Service Provider by way of sponsorship and 
commissions as a result of the inclusion of third-party “in-stream” or “in-download” advertising 
as part of anythe Offering, i.e., advertising placed immediately at the start or end of, or during 
the actual delivery of, a musical work, by way of Eligible Interactive Streaming or Eligible Limited 
Downloads, except that notwithstanding the foregoing, and with respect to advertisements or 
sponsorships that are placed between content that constitutes Licensed Activity and content 
that constitutes non-Licensed Activity (e.g., an advertisement placed between the performance 
of a sound recording of a musical work and the performance of Non-Licensed Work), only 50% 
of revenue from such advertising will be included; and 

(iii) All revenue recognized by the Service Provider, including by way of sponsorship 
and commissions, as a result of the placement of third-party advertising on a Relevant Page of 
the Service Provider or on any page that directly follows a Relevant Page leading up to and 
including the Eligible Limited Download or Eligible Interactive Stream of a musical workis 
accessed automatically (such as a pop-up window) when an End User interacts with a Relevant 
Page; provided that, in case more than one Offering is available to End Users from a Relevant 
Page, any advertising revenue shall be allocated between or among the Service Providers on 
the basis of the relative amounts of the page they occupy. 

(2) Service Provider Revenue shall: 

(i) Include revenue recognized by the Service Provider, or by any associate, 
Affiliate, agent, or representative of the Service Provider in lieu of its being recognized by the 
Service Provider; and 
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(ii) Include the value of any barter or other nonmonetary consideration, to the extent 
recognized by the Service Provider as revenue under GAAP; and 

(iii) Except as expressly detailed in this part, not be subject to any other deduction or 
set-off other than for Taxes, Third-Party Fees, and refunds to End Users for Offeringsthe 
Offering that the End Users were unable to use because of technical faults in the Offering or 
other bona fide refunds or credits issued to End Users in the ordinary course of business. 

(3) Service Provider Revenue shall exclude revenue derived by the Service Provider 
solely in connection with activities other than Offering(s), whereasLicensed Activity, including 
delivery of Non-Licensed Work.  For the avoidance of doubt, in the case of advertising or 
sponsorship revenue derived in connection with any Offering(s) shall be treated as provided in 
paragraphs, Service Provider Revenue shall (1) exclude revenue from advertisements or 
sponsorships that are embedded or served within a phonorecord that constitutes Non-Licensed 
Work and (2) and (4)include 50% of this definitionthe revenue subject to the exception set out in 
paragraph (1)(ii) above. 

(4) For purposes of paragraph (1) of this definition, advertising or sponsorship 
revenue shall be reduced by the actual cost of obtaining that revenue, not to exceed 15%. 

(5) In instances in which a Service Provider provides ana Bundled Subscription 
Offering to End Users as part of the same transaction with one or more other products or 
services that are not Licensed Activities, then, the revenue from End Users deemed to be 
recognized by the Service Provider for the Bundled Subscription Offering for the purpose of 
paragraph (1) of this definition shall be the revenue recognized from End Users for the bundle 
less thecalculated as follows: 

(i)  Step 1:  The price of the Bundled Subscription Offering shall be divided by the 
sum of the standalone prices of each of the products or services (including the 
Subscription Offering) included in the Bundled Subscription Offering. 

(ii)  Step 2:  The standalone published price for End Users for each of the other 
component(s) of the bundle; provided that, if there is no standalone published price for a 
component of the bundle, thenof the Subscription Offering included as part of the Bundled 
Subscription Offering shall be multiplied by the percentage calculated in Step 1. 

(6) In instances in which a Service Provider makes a product or service (including a 
product or service subject to another subpart) available for a separate charge to End Users who 
also purchase a Subscription Offering (including a Bundled Subscription Offering), where End 
Users could not obtain that product or service on a standalone basis (i.e., without also 
purchasing the Subscription Offering (including a Bundled Subscription Offering), the revenue 
from End Users deemed to be recognized by the Service Provider for the Subscription Offering 
for the purpose of paragraph (1) of this definition shall useexclude the average standalone 
published price for End Usersseparate charge for the most closely comparable product or 
service in the U.S. or, if more than one comparable exists, the average of standalone prices for 
comparables. 

Sound Recording Company means a person or entity that: 

(1) Is a copyright owner of a sound recording embodying a musical work; 
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(2) In the case of a sound recording of a musical work fixed before February 15, 
1972, has rights to the sound recording, under chapter 14 of title 17, United States Code, that 
are equivalent to the rights of a copyright owner of a sound recording of a musical work under 
title 17, United States Code; 

(3) Is an exclusive Licensee of the rights to reproduce and distribute a sound 
recording of a musical work; or 

(4) Performs the functions of marketing and authorizing the distribution of a sound 
recording of a musical work under its own label, under the authority of the Copyright Owner of 
the sound recordinga person identified in paragraph (1) through (3) of this section. 

Standalone Non-Portable Subscription Offering—Streaming Only means a Subscription 
Offering through which an End User can listen to sound recordings only in the form of Eligible 
Interactive Streams and only from a non-portable device to which those Eligible Interactive 
Streams are originally transmitted while the device has a live network connection. 

Standalone Non-Portable Subscription Offering—Mixed  means a Subscription Offering 
through which an End User can listen to sound recordings either in the form of Eligible 
Interactive Streams or Eligible Limited Downloads but only from a non-portable device to which 
those Eligible Interactive Streams or Eligible Limited Downloads are originally transmitted. 

Standalone Portable Subscription Offering means a Subscription Offering through which 
an End User can listen to sound recordings in the form of Eligible Interactive Streams or Eligible 
Limited Downloads from a portable device. 

Stream means the digital transmission of a sound recording of a musical work to an End 
User— 

(1) To allow the End User to listen to the sound recording, while maintaining a live 
network connection to the transmitting service, substantially at the time of transmission, except 
to the extent that the sound recording remains accessible for future listening from a Streaming 
Cache Reproduction; 

(2) Using technology that is designed such that the sound recording does not remain 
accessible for future listening, except to the extent that the sound recording remains accessible 
for future listening from a Streaming Cache Reproduction; and 

(3) That is subject to licensing as a public performance of the musical work. 

Streaming Cache Reproduction means a reproduction of a sound recording embodying 
a musical work made on a computer or other receiving device by a Service Provider solely for 
the purpose of permitting an End User who has previously received a Stream of that sound 
recording to play the sound recording again from local storage on the computer or other device 
rather than by means of a transmission; provided that the End User is only able to do so while 
maintaining a live network connection to the Service Provider, and the reproduction is encrypted 
or otherwise protected consistent with prevailing industry standards to prevent it from being 
played in any other manner or on any device other than the computer or other device on which it 
was originally made. 
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Student Plan means a discounted Subscription Offering available on a limited basis to 
students. 

Subscription Offering means an Offering, other than a Mixed Service Bundle, for which 
End Users are required to pay a fee to have access to the Offering for defined subscription 
periods of 3 years or less (in contrast to, for example, a service where the basic charge to users 
is a payment per download or per play), whether the End User makes payment for access to the 
Offering on a standalone basis or as part of a bundle with one or more other products or 
services. 

Taxes means any applicable tax paid by a Service Provider in connection with an 
Offering. 

Third-Party Fees means amounts charged by or payable to third parties (e.g., carriers) in 
connection with a Subscription Offering or Mixed Service Bundle, not to exceed 10% of the 
subscription fees paid by customers to a Service Provider for access to the Subscription 
Offering or Mixed Service Bundle; and amounts charged by or payable to app stores in 
connection with a Subscription Offering or Mixed Service Bundle, not to exceed 30% of the 
subscription fees paid by customers to Service Provider for access to the Subscription Offering 
or Mixed Service Bundle. 

Total Cost of Content or TCC means the total amount expensed by a Service Provider or 
any of its Affiliates in accordance with GAAP for rights to make Eligible Interactive Streams or 
Eligible Limited Downloads of a musical work embodied in a sound recording through the 
Service Provider for the Accounting Period, which amount shall equal the Applicable 
Consideration for those rights at the time the Applicable Consideration is properly recognized as 
an expense under GAAP.  As used in this definition, “Applicable Consideration” means anything 
of value given for the identified rights to undertake the Licensed Activity, including, without 
limitation, ownership equity, monetary advances, barter or any other monetary and/or 
nonmonetary consideration, whether that consideration is conveyed via a single agreement, 
multiple agreements and/or agreements that do not themselves authorize the Licensed Activity 
but nevertheless provide consideration for the identified rights to undertake the Licensed 
Activity, and including any value given to an Affiliate of a Sound Recording Company for the 
rights to undertake the Licensed Activity.  Value given to a Copyright Owner of musical works 
that is controlling, controlled by, or under common control with a Sound Recording Company for 
rights to undertake the Licensed Activity shall not be considered value given to the Sound 
Recording Company.  NotwithstandingFor the foregoingavoidance of doubt, Applicable 
Consideration shall not include in-kind promotional consideration given to a Sound Recording 
Company (or Affiliate thereof) that is used to promote the sale or paid use of sound recordings 
embodying musical works or the paid use of music services through which sound recordings 
embodying musical works are available where the in-kind promotional consideration is given in 
connection with a use that qualifies for licensing under 17 U.S.C. 115. 

User Manipulation means any behavior that artificially distorts the number of Plays or 
number of transmissions of Non-Eligible Works by fraudulent means, including but not limited to 
the use of manual (e.g., click farms) or automated (e.g., bots) means. 

§385.3 Late paymentsMaking payment of royalty fees. 

(a) Payment to the mechanical licensing collective.  A Licensee must make the 
royalty payments owed under this part to the mechanical licensing collective, which is the 
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collective designated by the Copyright Royalty Board to collect and distribute royalties under 
this part.  

(b) Late fees.  Except as otherwise specified in this subparagraph (b), a Licensee 
shall pay aan annual late fee of 1.5% per month, or the highest lawful rate, whichever is 
lowerequal to the Internal Revenue Service underpayment rate specified in 26 U.S.C. § 
6621(a)(2), to be applied as specified in 26 U.S.C. § 6622(a), for any payment owed to a 
Copyright Owner and remaining unpaid after the due date established in 17 U.S.C. 115(c)(2)(I) 
or 17 U.S.C. 115(d)(4)(A)(i), as applicable and detailed in part 210 of this title.  Late fees shall 
not be owed for any adjustments to monthly reports of usage made in accordance with section 
210.27(f) or (k), or for any adjustments to any annual reports of usage made in accordance with 
section 210.27(k)(6)(i), (ii) or (v).  In the case of underpayments found after an audit pursuant to 
17 U.S.C. 115(d)(4)(D), or an audit referenced in section 210.27(k)(6)(iv), interest on the 
underpayment shall be calculated at the post-judgment rate specified in 28 U.S.C. § 1961, 
accrued from and after the date the payment was originally due. 

(1) Accrual of late fees.  Late fees shall accrue from the due date until the Copyright 
Ownermechanical licensing collective receives payment. 

(2)  Waiver of late fees.  The mechanical licensing collective may waive or lower late 
fees for immaterial or inadvertent failures of a Licensee to make a timely payment. 

§385.4 Recordkeeping for promotional or free trial non-royalty-bearing uses. 

(a) General.  A Licensee transmitting a sound recording embodying a musical work subject 
to section 115 and subparts C and D of this part and claiming a Promotional or Free Trial 
Offering zero royalty rate shall keep complete and accurate contemporaneous written records of 
making or authorizing Eligible Interactive Streams or Eligible Limited Downloads, including the 
sound recordings and musical works involved, the artists, the release dates of the sound 
recordings, a brief statement of the promotional activities authorized, the identity of the Offering 
or Offerings for which the zero-rate is authorized (including the internet address if applicable), 
and the beginning and end date of each zero rate Offering. 

(b) Retention of records.  A Service Provider claiming zero rates shall maintain the records 
required by this section for no less time than the Service Provider maintains records of royalty-
bearing uses involving the same types of Offerings in the ordinary course of business, but in no 
event for fewer than five years from the conclusion of the zero rate Offerings to which they 
pertain. 

(c) Availability of records.  If a Copyright Owner or agent requests information concerning 
zero rate Offerings, the Licensee shall respond to the request within an agreed, reasonable tim 

Subpart C—Eligible Interactive Streaming, Eligible Limited Downloads, Limited Offerings, 
Mixed Service Bundles, Bundled Subscription Offerings, Locker Services, and Other 

Delivery Configurations 

§385.20 Scope. 

This subpart establishes rates and terms of royalty payments for subscription and non-
subscription Offerings providing Licensed Activity consisting of Eligible Interactive Streams and, 
Eligible Limited Downloads, and Restricted Downloads of musical works, and other 
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reproductions or distributions of musical works through Limited Offerings, Mixed Service 
Bundles, Bundled Subscription Offerings, Paid Locker Services, and Purchased Content Locker 
Services provided through subscription and nonsubscription that is made available by digital 
music Service Providers in accordance with the provisions of 17 U.S.C. 115, exclusive of 
Offerings subject to subpart D of this part. 

§385.21 Royalty rates and calculations – Other than Mixed Service Bundles 

(a) Applicable royalty.  Licensees that engage in Licensed ActivityRoyalties payable 
by Service Providers for Offerings covered by this subpart pursuant to 17 U.S.C. 115 shall pay 
royalties therefor that arebe calculated as provided in this section, subject to the all-in royalty 
floors for specific types of services described in subsection (b) of this subpart,  provided, 
however, that Promotional Offerings, Free Trial Offerings, and Certain Purchased Content 
Locker ServicesMixed Service Bundles shall instead be subject to the royalty rates provided in 
subpart Dsection 385.22 of this part. 

(b) Rate calculation.  Royalty payments for Licensed Activity in this subpart shall be 
calculated as provided in this paragraph (b).  If a Service Provider includesoffers different 
Offerings, royalties must be calculated separately with respect to each Offering taking into 
consideration Service Provider Revenue and expenses associated with each Offering. For 
purposes of calculating rates pursuant to this section and all of its subparts, a Family Plan shall 
be treated as 1.5 subscribers per month, prorated in the case of a Family Plan in effect for only 
part of a calendar month and a Student Plan shall be treated as 0.50 subscribers per month, 
prorated in the case of a Student Plan End User who subscribed for only part of a calendar 
month.  Artificial Accounts shall not be counted as subscribers. 

(1) Step 1:  Calculate the All-In RoyaltyRevenue Pool for the Offering.  For each 
Accounting Period, the all-in royaltyrevenue pool for all Offerings in this subpart (other than 
Playseach Offering subject to subpart D of this part)section shall be the greaterresult of 
(A)multiplying the applicable percent of Service Provider Revenue as set forth in in Column A of 
the table below and (B) the applicable percent of TCC or TCC amount as set forth in Column B 
of the table:by 10.54%. 

(2) Step 2:  Determine the All-In Royalty Pool.  For each Standalone Non-Portable 
Subscription Offerings—Streaming Only, Standalone Non-Portable Subscription Offerings—
Mixed, Standalone Portable Subscription Offerings, Bundled Subscription Offerings, and 
Limited Offerings, the all-in royalty pool is amount is the greater of: 

(i) The all-in revenue pool determined in Step 1 in paragraph (b)(1) of this section, 
and 

(ii) The monthly all-in royalty floor, which is calculated by multiplying the per-
subscriber minimum by the number of subscribers (or, in the case of a Bundled Subscription 
Offering, the number of Active Subscribers) in each month in the Accounting Period. 

Offering Per-Subscriber Minimum 

Standalone Portable 
Subscription Offering 

80 cents per subscriber per month 
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Offering Per-Subscriber Minimum 

Standalone Non-Portable 
Subscription Offering—
Streaming Only 

40 cents per subscriber per month 

Bundled Subscription Offering Per-subscriber amount applicable to the 
Subscription Service included in the 
bundle 

 

Offering Column A 

% of Service 
Provider Revenue 

Column B 

TCC % or TCC Amount 

Standalone Non-Portable 
Subscription Offering—Streaming 
Only 

10.5 % The lesser of 22 % of TCC for the Accounting Period  
or 50 cents per subscriber per month 

Standalone Non-Portable 
Subscription Offering—Mixed 

10.5 % The lesser of 21% of TCC for the Accounting Period or 
50 cents per subscriber per month 

Standalone Portable Subscription 
Offering 

10.5 % The lesser of 21 % of TCC for the Accounting Period 
or 80 cents per subscriber per month 

Bundled Subscription Offering 10.5 % 21 % of TCC for the Accounting Period 

Mixed Service Bundle 11.35% 21% of TCC for the Accounting Period 

Limited Offering 10.5%   21% of TCC for the Accounting Period 

Paid Locker Service 12% 20.65% of TCC for the Accounting Period 

Purchased Content Locker 
Service 

12%   22% of TCC for the Accounting Period  

Free nonsubscription/ad-
supported services free of any 
charge to the End User 

10.5% 22% of TCC for the Accounting Period 

(2) Step 2 For non-subscription/ad-supported services provided free of any charge 
to the End User, the all-in royalty pool is amount is the greater of: 

 (i) The all-in revenue pool determined in Step 1 in paragraph (b)(1) of this section, 
and 

(ii) 19.1% of TCC. 

Computation of monthly all-in royalty floors.  For purposes of this paragraph (b)(2), to 
determine the monthly all-in royalty floor, as applicable to any particular Offering for which a 
per-subscriber minimum applies, the total number of subscriber-months for the Accounting 
Period, shall be calculated by taking all End Users who were subscribers for complete 
calendar months, prorating in the case of End Users who were subscribers for only part of a 
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calendar month, and deducting on a prorated basis for End Users covered by an Offering 
subject to subpart D.  The product of the total number of subscriber-months for the Accounting 
Period and the specified number of cents per subscriber shall be used as the subscriber-
based component of the all-in royalty floor for the Accounting Period. 

(3) Step 3:  Subtract Applicable Performance Royalties.  From the amount 
determined in step 1 in paragraph (b)(1Step 2 in paragraph (b)(2) of this section, for each 
Offering of the Service Provider, subtract the total amount of Performance RoyaltyRoyalties 
that the Service Provider has expensed or will expense pursuant to public performance 
licenses in connection with uses of musical works through that Offering during the Accounting 
Period that constitute Licensed Activity.  Although this amount may be the total of the Service 
Provider’s payments for that Offering for the Accounting Period, it will be less than the total of 
the Performance Royalties if the Service Provider is also engaging in public performance of 
musical works that does not constitute Licensed Activity.  In the case in which the Service 
Provider is also engaging in the public performance of musical works that does not constitute 
Licensed Activity, the amount to be subtracted for Performance Royalties shall be the amount 
allocable to Licensed Activity uses through the relevant Offering as determined in relation to all 
uses of musical works for which the Service Provider pays Performance Royalties for the 
Accounting Period.  The Service Provider shall make this allocation on the basis of Plays of 
musical works or, where per-play information is unavailable because of bona fide technical 
limitations as described in step 3 in paragraph (b)(3) of this section, using the same alternative 
methodology as provided in step 4. 

(3) Step 3:  Determine the Payable Royalty Pool.  The payable royalty pool is the 
amount payable for the reproduction and distribution of all musical works used by the Service  
Provider by virtue of its Licensed Activity for a particular Offering during the Accounting Period.  
This amount is the greater of 

(i) The result determined in step 2 in paragraph (b)(2) of this section, and 

The royalty floor (if any) set forth in the following table: 

Offering Royalty Floor 

Standalone Non-Portable 
Subscription Offering—
Streaming Only 

15 cents per subscriber per month 

Standalone Non-Portable 
Subscription Offering—Mixed 

30 cents per subscriber per month 

Standalone Portable 
Subscription Offering 

50 cents per subscriber per month 

Bundled Subscription Offering 25 cents per month for each Active 
Subscriber during that month 

Mixed Service Bundle n/a 

Limited Offering n/a 

Paid Locker Service n/a 
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Offering Royalty Floor 

Purchased Content Locker 
Service 

n/a 

Free nonsubscription/ad-
supported services free of any 
charge to the End User 

n/a 

Computation of royalty floors.  For purposes of  this paragraph (b)(3), to determine the 
royalty floor, as applicable to any particular Offering, the total number of subscriber-months for 
the Accounting Period, shall be calculated by taking all End Users who were subscribers for 
complete calendar months, prorating in the case of End Users who were subscribers for only 
part of a calendar month, and deducting on a prorated basis for End Users covered by an 
Offering subject to subpart D, except in the case of a Bundled Subscription Offering where 
subscriber-months shall be determined with respect to Active Subscribers.  The product of the 
total number of subscriber-months for the Accounting Period and the specified number of 
cents per subscriber (or Active Subscriber, as the case may be) shall be used as the 
subscriber-based component of the royalty floor for the Accounting Period. 

(4) Step 4:  Calculate the Per-Work Royalty Allocation.  This is the amount payable 
for the reproduction and distribution of each musical work used by the Service Provider by virtue 
of its Licensed Activity through a particular Offering during the Accounting Period.  To determine 
this amount, the result determined in stepStep 3 in paragraph (b)(3) of this section must be 
allocated to each musical work used through the Offering.  The allocation shall be accomplished 
by the mechanical licensing collective by (1) dividing the payable royalty pool determined in 
stepStep 3 for the Offering by the total number of Plays of all musical works through the Offering 
during the Accounting Period (other than Plays subject to subpart D of this part) to yield a per-
Play allocation, and(2) identifying and locating copyright owners of each musical work and 
shares thereof, or determining whether such work is in the public domain, and (3) multiplying 
that resultthe per-Play allocation by the number of Plays of each matched musical work or 
matched share of such work (other than Plays subject to subpart D of this part and/or Plays of 
public domain works) through the Offering during the Accounting Period.  For purposes of 
determining the per-work royalty allocation in all calculations under this stepStep 4 only (i.e., 
after the payable royalty pool has been determined), for sound recordings of musical works with 
a playing time of over 5 minutes, each Play shall be counted as provided in paragraph (c) of this 
section. 

Notwithstanding the foregoing, if the Service Provider is not capable of tracking Play 
information because of bona fide limitations of the available technology for Offerings of that 
nature or of devices useable with the Offering, the per-work royalty allocation may instead be 
accomplished in a manner consistent with the methodology used for making royalty payment 
allocations for the use of individual sound recordings. 

(ac) Overtime adjustment.  For purposes of the calculations in stepStep 4 in this 
paragraph (b)(4) of this section only, for sound recordings of musical works with a playing time 
of over 5 minutes, adjust the number of Plays as follows. 

(1) 5:01 to 6:00 minutes—Each Play = 1.2 Plays 

(2) 6:01 to 7:00 minutes—Each Play = 1.4 Plays 
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(3) 7:01 to 8:00 minutes—Each Play = 1.6 Plays 

(4) 8:01 to 9:00 minutes—Each Play = 1.8 Plays 

(5) 9:01 to 10:00 minutes—Each Play = 2.0 Plays 

(6) For playing times of greater than 10 minutes, continue to add 0.2 Plays for each 
additional minute or fraction thereof. 

§385.22 Royalty rates and calculations – Mixed Service Bundles 

(a) Applicable royalty.  Royalties payable by Service Providers for Mixed Service 
Bundles shall be calculated as provided in this section. 

(b) Rate calculation.  For each Accounting Period, the amount payable for the 
reproduction and distribution of each musical work used by the Service Provider by virtue of its 
Licensed Activity through a Mixed Service Bundle shall be determined as follows: 

(1)  Step 1:  Calculate the All-In Revenue Pool for the Mixed Service Bundle.  For 
each Accounting Period, multiply the total number of Plays of all musical works through the 
Mixed Service Bundle during the Accounting Period (other than Plays subject to subpart D of 
this part) by $0.00085. 

(2)  Step 2:  Subtract Applicable Performance Royalties.  From the amount 
determined in Step 1 in paragraph (b)(1) of this section, for each Mixed Service Bundle of the 
Service Provider, subtract the total amount of Performance Royalties that the Service Provider 
has expensed or will expense pursuant to public performance licenses in connection with uses 
of musical works through that Mixed Service Bundle during the Accounting Period that 
constitute Licensed Activity.  Although this amount may be the total of the Service Provider’s 
payments for that Mixed Service Bundle for the Accounting Period, it will be less than the total of 
the Performance Royalties if the Service Provider is also engaging in public performance of 
musical works that does not constitute Licensed Activity.  In the case in which the Service 
Provider is also engaging in the public performance of musical works that does not constitute 
Licensed Activity, the amount to be subtracted for Performance Royalties shall be the amount 
allocable to Licensed Activity uses through the relevant Mixed Service Bundle as determined in 
relation to all uses of musical works for which the Service Provider pays Performance Royalties 
for the Accounting Period.  The Service Provider shall make this allocation on the basis of Plays 
of musical works. 

(3) Step 3:  Calculate the Per-Work Royalty Allocation.  This is the amount payable 
for the reproduction and distribution of each musical work used by the Service Provider by virtue 
of its Licensed Activity through a particular Mixed Service Bundle during the Accounting Period.  
To determine this amount, the result determined in Step 2 in paragraph (b)(2) of this section 
must be allocated to each musical work used through the Mixed Service Bundle.  The allocation 
shall be accomplished by the mechanical licensing collective by (1) dividing the payable royalty 
pool determined in Step 2 for the Mixed Service Bundle by the total number of Plays of all 
musical works through the Offering during the Accounting Period (other than Plays subject to 
subpart D of this part) to yield a per-Play allocation, (2) identifying and locating copyright owners 
of each musical work and shares thereof, or determining whether such work is in the public 
domain, and (3) multiplying the per-Play allocation by the number of Plays of each matched 
musical work or matched share of such work (other than Plays subject to subpart D of this part 
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and/or Plays of public domain works) through the Mixed Service Bundle during the Accounting 
Period. 

Subpart D – Promotional Offerings, Free Trial Offerings and Certain Purchased Content 
Locker Services 

§385.30 Scope. 

This subpart establishes rates and terms of royalty payments for Promotional Offerings, 
Free Trial Offerings, and Certain Purchased Content Locker Services provided by subscription 
and non-subscription digital music Service Providers in accordance with the provisions of 17 
U.S.C. 115. 

§385.31 Royalty rates. 

(a) Promotional Offerings.  For Promotional Offerings of audio-only Eligible 
Interactive Streaming and Eligible Limited Downloads of sound recordings embodying musical 
works that the Sound Recording Company authorizes royalty-free to the Service Provider, the 
royalty rate is zero. 

(b) Free Trial Offerings.  For Free Trial Offerings for which the Service Provider 
receives no monetary consideration, the royalty rate is zero. 

(c) Certain Purchased Content Locker Services.  For every Purchased Content 
Locker Service for which the Service Provider receives no monetary consideration, the royalty 
rate is zero. 

(d) Unauthorized use.  If a Copyright Owner or agent of the Copyright Owner sends 
written notice to a Licensee stating in good faith that a particular Offering subject to this subpart 
differs in a material manner from the terms governing that Offering, the Licensee must within 5 
business days cease Streaming or otherwise making available that Copyright Owner’s musical 
works and shall withdraw from the identified Offering any End User’s access to the subject 
musical work. 
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Declaration and Certification of Joshua D. Branson 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Before the 
UNITED STATES COPYRIGHT ROYALTY BOARD 

Washington, D.C. 
 
 

In the Matter of: 
 
DETERMINATION OF RATES 
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(Phonorecords IV) 
 

) 
) 
)          Docket No. 21-CRB-0001-PR 
)          (2023-2027) 
) 
) 
) 

 
DECLARATION AND CERTIFICATION OF JOSHUA D. BRANSON  

REGARDING RESTRICTED MATERIALS 
 

(On behalf of Amazon.com Services LLC) 

1. I am counsel for Amazon.com Services LLC (“Amazon”) in the above-captioned 

case.  I respectfully submit this declaration and certification pursuant to the terms of the 

Protective Order dated July 20, 2021 (“Protective Order”).  I am authorized by Amazon to 

submit this declaration on Amazon’s behalf.   

2. I am familiar with the Introductory Memorandum to Amazon’s Written Direct 

Statement; the Written Direct Testimonies of James Duffett-Smith, Amy Watson Braun, Kajal 

Gayadien, Tami Hurwitz, Leslie M. Marx, Robert Klein, and Wayne Coleman; and 

accompanying exhibits  (collectively, “Amazon’s Written Direct Statement”).  I also have 

reviewed the definitions and terms provided in the Protective Order.  After consultation with my 

client, I have determined to the best of my knowledge, information, and belief that Amazon’s 

Written Direct Statement contains information that Amazon has designated as “confidential 

information” as defined by the Protective Order (“Protected Material”).   

3. Such Protected Material includes, but is not limited to, highly confidential internal 

business information, financial projections, financial data, and competitive strategies that are 

proprietary, not available to the public, and commercially sensitive. 
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 2 
Declaration and Certification of Joshua D. Branson 

Dkt. No. 21-CRB-0001-PR (2023-2027) 

4. If this highly confidential business and financial information were to become 

public, it would place Amazon at a commercial and competitive disadvantage, unfairly 

advantage other parties to the detriment of Amazon, and jeopardize its business interests.  

5. The highly confidential business and financial information described in the 

paragraphs above must be treated as Restricted Protected Material in order to prevent business 

and competitive harm that would result from the disclosure of such information while, at the 

same time, enabling Amazon to provide the Copyright Royalty Judges with the most complete 

record possible on which to base their determination in this proceeding.  

Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the 

best of my knowledge, information, and belief, the foregoing is true and correct. 

 

 

Dated: October 13, 2021 
 Washington, D.C. /s/ Joshua D. Branson  

Joshua D. Branson (D.C. Bar No. 981623) 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Phone: (202) 326-7900 
Fax: (202) 326-7999 
jbranson@kellogghansen.com 
 
Counsel for Amazon.com Services LLC 
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Director of Content Acquisition 

Amy Watson Braun Head of Music Publishing in the Americas for Amazon.com 
Services LLC 
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AMZN_Phono IV_00002484  RESTRICTED 

Amazon Ex. 10 James Duffett-Smith U.S. Dep’t of Justice, Statement of the Department of Justice on 
the Closing of the Antitrust Division’s Review of the ASCAP and 
BMI Consent Decrees (Aug. 4, 2016) 

PUBLIC 

Amazon Ex. 11 James Duffett-Smith NMPA, “Selective Withdrawal” of New Media Rights from 
ASCAP and BMI (Aug. 9, 2019) 

PUBLIC 

Amazon Ex. 12 James Duffett-Smith AMZN_Phono IV_00002785  
 

RESTRICTED 

Amazon Ex. 13 James Duffett-Smith  RESTRICTED 

Amazon Ex. 14 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION



3 

Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 15 James Duffett-Smith  RESTRICTED 

Amazon Ex. 16 James Duffett-Smith  RESTRICTED 

Amazon Ex. 17 James Duffett-Smith  RESTRICTED 

Amazon Ex. 18 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 19 James Duffett-Smith  RESTRICTED 

Amazon Ex. 20 James Duffett-Smith  RESTRICTED 

Amazon Ex. 21 James Duffett-Smith  RESTRICTED 

Amazon Ex. 22 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 23 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 24 James Duffett-Smith  
 

  

RESTRICTED 

Amazon Ex. 25 James Duffett-Smith  RESTRICTED 

Amazon Ex. 26 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION



4 

Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 27 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 28 James Duffett-Smith  RESTRICTED 

Amazon Ex. 29 James Duffett-Smith  RESTRICTED 

Amazon Ex. 30 James Duffett-Smith  RESTRICTED 

Amazon Ex. 31 James Duffett-Smith  RESTRICTED 

Amazon Ex. 32 James Duffett-Smith AMZN_Phono IV_00002522  
 

 

RESTRICTED 

Amazon Ex. 33 James Duffett-Smith  RESTRICTED 

Amazon Ex. 34 James Duffett-Smith  RESTRICTED 

Amazon Ex. 35 James Duffett-Smith  RESTRICTED 

Amazon Ex. 35.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 36 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION



5 

Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 36.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 37 James Duffett-Smith  RESTRICTED 

Amazon Ex. 37.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 37.2 James Duffett-Smith  
 

Amazon Ex. 38 James Duffett-Smith  RESTRICTED 

Amazon Ex. 38.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 39 James Duffett-Smith  RESTRICTED 

Amazon Ex. 39.1 James Duffett-Smith  
 

Amazon Ex. 39.2 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 40 James Duffett-Smith  RESTRICTED 

Amazon Ex. 40.1 James Duffett-Smith  
 

RESTRICTED 

RESTRICTED 

RESTRICTED

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 41 James Duffett-Smith  RESTRICTED 

Amazon Ex. 41.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 42 James Duffett-Smith  RESTRICTED 

Amazon Ex. 42.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 43 James Duffett-Smith  RESTRICTED 

Amazon Ex. 44 James Duffett-Smith  RESTRICTED 

Amazon Ex. 45 James Duffett-Smith  RESTRICTED 

Amazon Ex. 46 James Duffett-Smith  RESTRICTED 

Amazon Ex. 47 James Duffett-Smith  RESTRICTED 

Amazon Ex. 48 James Duffett-Smith  RESTRICTED 

Amazon Ex. 48.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 49 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 49.1 James Duffett-Smith  
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 49.2 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 50 James Duffett-Smith  RESTRICTED 

Amazon Ex. 51 James Duffett-Smith  RESTRICTED 

Amazon Ex. 52 James Duffett-Smith  RESTRICTED 

Amazon Ex. 53 James Duffett-Smith  RESTRICTED 

Amazon Ex. 54 James Duffett-Smith  RESTRICTED 

Amazon Ex. 55 James Duffett-Smith  RESTRICTED 

Amazon Ex. 55.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 56 James Duffett-Smith  RESTRICTED 

Amazon Ex. 57 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 58 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 59 James Duffett-Smith  RESTRICTED 

Amazon Ex. 59.1 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 59.2 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 59.3 James Duffett-Smith  RESTRICTED 

Amazon Ex. 60 James Duffett-Smith  RESTRICTED 

Amazon Ex. 60.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 60.2 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 61 James Duffett-Smith  RESTRICTED 

Amazon Ex. 61.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 61.2 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 62 James Duffett-Smith  RESTRICTED 

Amazon Ex. 62.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 63 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 64 James Duffett-Smith  RESTRICTED 

Amazon Ex. 65 James Duffett-Smith  RESTRICTED 

Amazon Ex. 66 James Duffett-Smith RESTRICTED 

Amazon Ex. 67 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 68 James Duffett-Smith  RESTRICTED 

Amazon Ex. 69 James Duffett-Smith  RESTRICTED 

Amazon Ex. 69.1 James Duffett-Smith 
 

RESTRICTED 

Amazon Ex. 69.2 James Duffett-Smith 
 

 

RESTRICTED 

Amazon Ex. 69.3 James Duffett-Smith  RESTRICTED 

Amazon Ex. 70 James Duffett-Smith  RESTRICTED 

Amazon Ex. 71 James Duffett-Smith  RESTRICTED 

Amazon Ex. 72 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 73 James Duffett-Smith  RESTRICTED 

Amazon Ex. 73.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 74 James Duffett-Smith  RESTRICTED 

Amazon Ex. 75 James Duffett-Smith  RESTRICTED 

Amazon Ex. 75.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 76 James Duffett-Smith RESTRICTED 

Amazon Ex. 77 James Duffett-Smith  RESTRICTED 

Amazon Ex. 78 James Duffett-Smith  RESTRICTED 

Amazon Ex. 78.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 79 James Duffett-Smith  RESTRICTED 

Amazon Ex. 79.1 James Duffett-Smith  
 

 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 79.2 James Duffett-Smith  
 

 

RESTRICTED 

Amazon Ex. 80 James Duffett-Smith  RESTRICTED 

Amazon Ex. 80.1 James Duffett-Smith  RESTRICTED 

Amazon Ex. 81 James Duffett-Smith  RESTRICTED 

Amazon Ex. 82 James Duffett-Smith  RESTRICTED 

Amazon Ex. 82.1 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 83 James Duffett-Smith  RESTRICTED 

Amazon Ex. 84 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 85 James Duffett-Smith  RESTRICTED 

Amazon Ex. 86 James Duffett-Smith  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 87 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 88 James Duffett-Smith AMZN_Phono IV_00002564  
 
 

RESTRICTED 

Amazon Ex. 89 James Duffett-Smith  RESTRICTED 

Amazon Ex. 90 James Duffett-Smith  RESTRICTED 

Amazon Ex. 91 James Duffett-Smith  
 

RESTRICTED 

Amazon Ex. 92 James Duffett-Smith  RESTRICTED 

Amazon Ex. 93 James Duffett-Smith Aug. 27, 2019 Ltr. from D. Aguirre to S. Worth at 1, Royalty 
Accounting for Prime Music (Aug. 27, 2019) 

PUBLIC 

Amazon Ex. 94 James Duffett-Smith  RESTRICTED 

Amazon Ex. 95 James Duffett-Smith  RESTRICTED 

Amazon Ex. 96 James Duffett-Smith  RESTRICTED 

Amazon Ex. 97 James Duffett-Smith AMZN_Phono IV_00003114  
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 98 James Duffett-Smith AMZN_Phono IV_00003115  
 

RESTRICTED 

Amazon Ex. 99 James Duffett-Smith AMZN_Phono IV_00003117  
 

RESTRICTED 

Amazon Ex. 100 James Duffett-Smith AMZN_Phono IV_00003118  
 

RESTRICTED 

Amazon Ex. 101 James Duffett-Smith AMZN_Phono IV_00003119  RESTRICTED 

Amazon Ex. 102 James Duffett-Smith AMZN_Phono IV_00003121  
 

RESTRICTED 

Amazon Ex. 103 James Duffett-Smith AMZN_Phono IV_00003122  RESTRICTED 

Amazon Ex. 104 James Duffett-Smith AMZN_Phono IV_00003124  RESTRICTED 

Amazon Ex. 105 James Duffett-Smith AMZN_Phono IV_00003125  RESTRICTED 

Amazon Ex. 106 James Duffett-Smith  RESTRICTED 

Amazon Ex. 107 James Duffett-Smith; 
Amy Braun 

 RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 107.1 James Duffett-Smith; 
Amy Braun 

 RESTRICTED 

Amazon Ex. 108 James Duffett-Smith  RESTRICTED 

Amazon Ex. 109 N/A Exhibit 109 intentionally omitted N/A 

Amazon Ex. 110 N/A Exhibit 110 intentionally omitted N/A 

Amazon Ex. 111 N/A Exhibit 111 intentionally omitted N/A 

Amazon Ex. 112 N/A Exhibit 112 intentionally omitted N/A 

Amazon Ex. 113 N/A Exhibit 113 intentionally omitted N/A 

Amazon Ex. 114 Leslie Marx PAN_PHONO4_00001507,  
 

RESTRICTED 

Amazon Ex. 115 Amy Braun AMZN_Phono IV_00000779  
 

RESTRICTED 

Amazon Ex. 116 Amy Braun  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 116.1 Amy Braun  
 

RESTRICTED 

Amazon Ex. 117 Amy Braun AMZN_Phono IV_00002457  

 

RESTRICTED 

Amazon Ex. 118 Amy Braun AMZN_Phono IV_00002440  

 

RESTRICTED 

Amazon Ex. 119 Amy Braun  RESTRICTED 

Amazon Ex. 119.1 Amy Braun  
 

 

RESTRICTED 

Amazon Ex. 119.2 Amy Braun  RESTRICTED 

Amazon Ex. 119.3 Amy Braun  RESTRICTED 

Amazon Ex. 120 Amy Braun AMZN_Phono IV_00002545 
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 121 Amy Braun AMZN_Phono IV_00002795 
 

 

RESTRICTED 

Amazon Ex. 122 Amy Braun AMZN_Phono IV_00002825  RESTRICTED 

Amazon Ex. 123 Amy Braun AMZN_Phono IV_00002754 
 

 

RESTRICTED 

Amazon Ex. 124 Amy Braun  
 

RESTRICTED 

Amazon Ex. 125 N/A Exhibit 125 intentionally omitted N/A 

Amazon Ex. 126 Amy Braun  RESTRICTED 

Amazon Ex. 127 Amy Braun  RESTRICTED 

Amazon Ex. 127.1 Amy Braun  
 

RESTRICTED 

Amazon Ex. 128 Amy Braun 
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 129 Amy Braun  RESTRICTED 

Amazon Ex. 129.1 Amy Braun  RESTRICTED 

Amazon Ex. 130 Amy Braun  
 

RESTRICTED 

Amazon Ex. 130.1 Amy Braun  
 

 

RESTRICTED 

Amazon Ex. 131 Amy Braun RESTRICTED 

Amazon Ex. 131.1 Amy Braun  
 

RESTRICTED 

Amazon Ex. 132 Amy Braun  
 

 

RESTRICTED 

Amazon Ex. 133 Amy Braun  
 

RESTRICTED 

Amazon Ex. 134 Amy Braun  
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 134.1 Amy Braun  
 

RESTRICTED 

Amazon Ex. 135 N/A Exhibit 135 intentionally omitted N/A 

Amazon Ex. 136 Amy Braun  
 

 

RESTRICTED 

Amazon Ex. 137 Amy Braun  
 

RESTRICTED 

Amazon Ex. 138 Amy Braun  
 

Amazon Ex. 139 Amy Braun  RESTRICTED 

Amazon Ex. 140 Amy Braun  
 

RESTRICTED 

Amazon Ex. 141 Amy Braun  RESTRICTED 

RESTRICTED

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 141.1 Amy Braun  
 

 

RESTRICTED 

Amazon Ex. 142 Amy Braun  
 

RESTRICTED 

Amazon Ex. 143 Amy Braun  RESTRICTED 

Amazon Ex. 144 Amy Braun AMZN_Phono IV_00000158 
 

 

RESTRICTED 

Amazon Ex. 145 Amy Braun AMZN_Phono IV_00000133 
 

 

RESTRICTED 

Amazon Ex. 146 Amy Braun  
 

RESTRICTED 

Amazon Ex. 147 Amy Braun  
  

RESTRICTED 

Amazon Ex. 148 Amy Braun  
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 149 Amy Braun  
 

RESTRICTED 

Amazon Ex. 149.1 Amy Braun  RESTRICTED 

Amazon Ex. 150 Amy Braun  RESTRICTED 

Amazon Ex. 151 Amy Braun AMZN_Phono IV_00002449  
 

RESTRICTED 

Amazon Ex. 152 Amy Braun AMZN_Phono IV_00002433 
 

  

RESTRICTED 

Amazon Ex. 153 Amy Braun AMZN_Phono IV_00002452  
 

  

RESTRICTED 

Amazon Ex. 154 Amy Braun  RESTRICTED 

Amazon Ex. 155 Amy Braun AMZN_Phono IV_00000791 
 

  

RESTRICTED 

Amazon Ex. 156 Amy Braun AMZN_Phono IV_00001609 
 

 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 157 Amy Braun  
 

RESTRICTED 

Amazon Ex. 157.1 Amy Braun  
 

RESTRICTED 

Amazon Ex. 158 Amy Braun AMZN_Phono IV_00000809 
 

 

RESTRICTED 

Amazon Ex. 159 Amy Braun  
 

RESTRICTED 

Amazon Ex. 160 Amy Braun  RESTRICTED 

Amazon Ex. 161 Amy Braun AMZN_Phono IV_00003106  

   

RESTRICTED 

Amazon Ex. 162 Amy Braun  RESTRICTED 

Amazon Ex. 163 Kajal Gayadien  
 

RESTRICTED 

Amazon Ex. 164 Kajal Gayadien 
 

RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 165 Kajal Gayadien 
 

RESTRICTED 

Amazon Ex. 166 Kajal Gayadien  
 

 

RESTRICTED 

Amazon Ex. 167 Kajal Gayadien  
 

RESTRICTED 

Amazon Ex. 168 Kajal Gayadien  
 

RESTRICTED 

Amazon Ex. 169 Kajal Gayadien  RESTRICTED 

Amazon Ex. 170 Kajal Gayadien  RESTRICTED 

Amazon Ex. 171 Kajal Gayadien  RESTRICTED 

Amazon Ex. 172 Kajal Gayadien  RESTRICTED 

Amazon Ex. 173 Kajal Gayadien  RESTRICTED 

Amazon Ex. 174 Kajal Gayadien  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 175 Kajal Gayadien  
 

 

RESTRICTED 

Amazon Ex. 176 Kajal Gayadien  RESTRICTED 

Amazon Ex. 177 Kajal Gayadien  RESTRICTED 

Amazon Ex. 178 Kajal Gayadien  RESTRICTED 

Amazon Ex. 179 Tami Hurwitz  RESTRICTED 

Amazon Ex. 180 Tami Hurwitz  RESTRICTED 

Amazon Ex. 181 Tami Hurwitz  RESTRICTED 

Amazon Ex. 182 Tami Hurwitz  
 

RESTRICTED 

Amazon Ex. 183 Tami Hurwitz  RESTRICTED 

Amazon Ex. 184 Tami Hurwitz  
 

RESTRICTED 

Amazon Ex. 185 Tami Hurwitz  RESTRICTED 

Amazon Ex. 186 Tami Hurwitz  RESTRICTED 

Amazon Ex. 187 Tami Hurwitz  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 188 Tami Hurwitz  RESTRICTED 

Amazon Ex. 189 Tami Hurwitz  RESTRICTED 

Amazon Ex. 190 Tami Hurwitz  RESTRICTED 

Amazon Ex. 191 Tami Hurwitz  
 

RESTRICTED 

Amazon Ex. 192 Tami Hurwitz  RESTRICTED 

Amazon Ex. 193 Tami Hurwitz  RESTRICTED 

Amazon Ex. 194 Tami Hurwitz  RESTRICTED 

Amazon Ex. 195 Tami Hurwitz  RESTRICTED 

Amazon Ex. 196 Tami Hurwitz  RESTRICTED 

Amazon Ex. 197 Tami Hurwitz  RESTRICTED 

Amazon Ex. 198 Tami Hurwitz  RESTRICTED 

Amazon Ex. 199 Tami Hurwitz  RESTRICTED 

Amazon Ex. 200 Tami Hurwitz  RESTRICTED 

Amazon Ex. 201 Tami Hurwitz  RESTRICTED 

PUBLIC VERSION
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Index of Exhibits 
Dkt. No. 21-CRB-0001-PR (2023-2027) 

Exhibit No. Sponsoring Witness Description Restricted/ 
Public 

Amazon Ex. 202 Tami Hurwitz  
 

RESTRICTED 

Amazon Ex. 203 Tami Hurwitz RESTRICTED 

Amazon Ex. 204 Tami Hurwitz  RESTRICTED 

PUBLIC VERSION



Proof of Delivery

 I hereby certify that on Wednesday, October 20, 2021, I provided a true and correct copy of

the PUBLIC Written Direct Statement of Amazon.com Services LLC (Volume I - Introductory

Materials) to the following:

 Copyright Owners, represented by Benjamin K Semel, served via ESERVICE at

Bsemel@pryorcashman.com

 Johnson, George, represented by George D Johnson, served via ESERVICE at

george@georgejohnson.com

 Pandora Media, LLC, represented by Benjamin E. Marks, served via ESERVICE at

benjamin.marks@weil.com

 Apple Inc., represented by Mary C Mazzello, served via ESERVICE at

mary.mazzello@kirkland.com

 Joint Record Company Participants, represented by Susan Chertkof, served via ESERVICE

at susan.chertkof@riaa.com

 Spotify USA Inc., represented by Joseph Wetzel, served via ESERVICE at

joe.wetzel@lw.com

 Powell, David, represented by David Powell, served via ESERVICE at

davidpowell008@yahoo.com

 Zisk, Brian, represented by Brian Zisk, served via ESERVICE at brianzisk@gmail.com

 Google LLC, represented by Gary R Greenstein, served via ESERVICE at

ggreenstein@wsgr.com

 Signed: /s/ Joshua D Branson
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