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I.

INTRODUCTION
Pursuant to 17 U.S.C. § 801(c) and 37 C.F.R. § 351.5(b), Google LLC (“Google”)

respectfully submits this motion to compel National Music Publishers’ Association (“NMPA”)
and Nashville Songwriters Association International (collectively, the “Copyright Owners” or
“COs”) to produce documents and information in response to Google’s Request for Production
(“RFP”) Nos. 2 and 3, which seek (i) royalty statements for each of the top 10% of Songwriters
receiving royalties from each Music Publisher (RFP No. 2); and (ii) Music Publisher license
agreements containing provisions providing for the allocation or reduction of licensee revenues
for the purposes of calculating royalty payments (RFP No. 3).1 The documents sought by these
requests are directly related to the COs’ written direct testimony and bear on issues central to
their rate proposal and proposed rates and terms. The parties have met and conferred about the
COs’ obligation to produce the requested information but have been unable to resolve the matters
discussed below. 37 C.F.R. § 351.5(b). See Zang Decl. ¶ 2.
II.

ARGUMENT
A.

The Judges Should Order the COs to Produce Royalty Statements for the
Music Publishers’ Top Songwriters

To evaluate and rebut the COs’ direct case, Google requested that the COs produce
royalty statements for the top Songwriters receiving royalties from each Music Publisher2 from
2009 to the present. Specifically, Google’s RFP No. 2 seeks the following:

1

For ease of reference, the RFPs at issue are reproduced in the text of this motion. They are also reproduced,
alongside the relevant defined terms and the COs’ responses and objections, as Exhibits 1 and 2 to the Declaration
of Lisa D. Zang (the “Zang Decl.”).
2
Google’s RFPs define “Music Publisher” to mean “any person, entity, or business unit that owns, controls,
or administers a copyright interest in, or otherwise has the authority to grant copyright licenses with respect to,
musical compositions, including, without limitation, any companies represented on the board of the NMPA or
otherwise referenced in the Written Direct Statement of the Copyright Owners (e.g., Sony Music Publishing
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All royalty statements from January 1, 2009 to the present for each of the top
10% of Songwriters receiving royalties from each Music Publisher in each
calendar year, including 2021 year to date.

See Zang Decl., Ex. 1 at 6. As detailed below, these royalty statements are directly related to
the COs’ written direct statement because they would show whether the COs’ contention that
mechanical royalties have diminished over time, to the detriment of songwriters and the music
publishing industry as a whole, are true. 37 C.F.R. 351.5(b). They are also evidence of
whether the Songwriter Witnesses are representative of songwriters generally or were cherrypicked by the COs in furtherance of the narrative at the heart of the COs’ direct case.
A central theme of the COs’ written direct statement is that changes in the music
publishing industry since at least 2009 have resulted in decreased mechanical royalties and
songwriters being economically worse off today than they were back then. JW Beekman,
Global CFO of Universal Music Publishing Group (“UMPG”), discusses “
as interactive
streaming has substituted for the sale of recordings and digital downloads” and claims that, as a
result of this “

,” “

.” Copyright Owners’ Introductory Memorandum ISO
Written Direct Statement (“Introductory Memorandum”) at 32; see also WDT of JW Beekman

(‘SMP’), Universal Music Publishing Group (‘UMPG’), Warner/Chappell Music, Inc., BMG Rights Management,
Downtown Music Publishing, Kobalt Music Group). Any references to a Music Publisher specifically by name
shall likewise be construed to include any and all parent, subsidiary, affiliate, successor, or predecessor companies
of that Music Publisher that also serve or served as Music Publishers.” Zang Decl., Ex. 1 at 3. The COs have
agreed to produce documents from the following publishers in response to certain of Google’s and the other
services’ document requests: BMG, Kobalt, peermusic, Round Hill, SMP, UMPG and Warner Chappell. See Zang
Decl., Ex. 18 at 1. Google seeks documents from these same entities in response to RFP Nos. 2 and 3.
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(“Beekman WDT”) ¶¶ 63-74.3 Similarly, Thomas Kelly, Global CFO of Sony Music
Publishing (“SMP”), testifies that “

.” WDT of Thomas Kelly (“Kelly WDT”) ¶ 11;
see also id. ¶¶ 56-65 (discussing
). Likewise, Annette Yocum, VP of Finance for Warner Chappell Music,
Inc. (“Warner Chappell”), testifies that “between 2009 and 2020,

.” WDT
of Annette Yocum (“Yocum WDT”) ¶ 55; see also id. ¶¶ 48-49.
Consistent with this narrative, the COs’ Songwriter Witnesses testify that mechanical
royalties have dwindled over the last few decades to a level at which songwriters can no longer
depend on such royalties to financially support themselves. For example, Steve Bogard, who
describes himself as a professional songwriter of over 50 years, testifies that he “used to rely on
mechanical royalties for mortgage payments, my kids’ college, or even the occasional

3

See also Introductory Memorandum at 32 (“Mr. Beekman also shows that the
mechanical income
received by UMPG and its songwriters in 2009 from physical recordings and digital downloads was generated by a
catalogue that was
” and that “when one deducts the
mechanical income from physical recordings and digital downloads
from the income produced by interactive streaming, in most years since 2016, songwriters made, on average,
.”); Beekman WDT ¶ 55 n.6 (same); id. ¶¶ 53-60 (discussing data in
COEX-1.3 as confirming that UMPG’s and its writers’ “mechanical income . . . from physical recordings and
digital downloads [has]
.”).
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vacation” but can now “barely rely on them for a month’s worth of groceries.” WDT of Steve
Bogard (“Bogard WDT”) ¶ 11; see also id. ¶¶ 1, 4 (“Under the current statutory rate,
songwriters are undervalued and underpaid” and, “[a]s a result, professional songwriters, who
should be able to rely on streaming mechanical royalty income from successful songs, continue
to struggle to make a living.”). Similarly, Jamie Floyd testifies that “even with all of [her]
success” as a “24-year veteran of the music industry and a professional songwriter,” she has
“barely received any mechanical royalties, and given the current rates, [] cannot depend on
[her] mechanical royalties to keep [herself] afloat.” WDT of Jamie Floyd (“Floyd WDT”) ¶¶ 1,
24.
Simply put, the COs contend that the trend of diminishing mechanical royalties since at
least 2009 supports their proposed increase in rates and changes to the terms. Introductory
Memorandum at 2-3; Beekman WDT ¶¶ 4-5, 10, 53-74; WDT of Peter Brodsky (“Brodsky
WDT”) ¶¶ 61-62, 64-69, 91; Kelly WDT ¶¶ 8-13, 15, 56-65, 85, 90; WDT of David Kokakis
(“Kokakis WDT”) ¶¶ 50-52, 86-89; Yocum WDT ¶¶ 9-10, 15, 55. Google is entitled to test the
COs’ claims regarding the purported downward trend in mechanical royalties from at least
2009 to the present and ascertain the veracity of their claim that songwriters are categorically
no longer able to financially support themselves on mechanical royalties alone—or if the
proverbial pie has instead grown over time but become concentrated amongst the top
songwriters.
Indeed, leading industry articles and the COs’ own publications and documents evince
that the pie has grown in recent years and that the music industry is flourishing. For example,
NMPA announced on June 15, 2021 that “[t]he U.S. music publishing industry registered a
9.6% revenue increase to $4.077 billion in 2020, up from $3.72 billion in 2019.” Zang Decl.,
4
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Ex. 15 at 1. And RIAA, in its 2020 Year-End Music Industry Revenue Report, noted that 2020
was “the fifth consecutive year of growth for the [music] industry, as paid subscription services
continued to be the primary driver of revenue increases, and reached a record number of
subscriptions.” Zang Decl., Ex. 16 at 1; see also id. (“United States recorded music revenues
grew 9.2% in 2020 to $12.2 billion at estimated retail value.”) In fact, “[t]he [music
publishing] industry has benefited from increased mechanical royalties as a result of increased
streaming activity by consumers in recent years, which has more than compensated for the
decline in album sales.” Zang Decl., Ex. 17 at 1 (emphasis added).
In addition, the COs’ Exhibit COEX-1.3, for example, shows that
.
Written Direct Statement of Copyright Owners, Volume VI.A, COEX-1.3. Further,
that the COs identified in response to the Services’ Interrogatory No. 11 regarding
“the total number of Songwriters within each decile of Mechanical Royalty distributions”
appear to show

. Zang Decl., Exs. 9 at 4, 10 and 11. Yet, another
that the COs identified in response to that interrogatory shows that

Zang Decl., Ex. 12.
These documents, and more, establish that there is a basis for serious skepticism about
the CO’s claims of dwindling mechanical royalty income for Music Publishers and their
5
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Songwriters since 2009. But more is needed because these documents only reach back to 2017
and ostensibly tell an incomplete story of mechanical royalties received by Songwriters in the
music industry. Whereas the COs have proffered the testimonies of Songwriters who seem to
fall on the lower end of the spectrum when it comes to mechanical royalties, based on their
claims of low mechanical royalties and resulting financial difficulties, Google’s RFP No. 2
seeks the royalty statements for the top 10% of Songwriters for each Music Publisher to round
out the story. In short, Google is entitled to the royalty statements sought by RFP No. 2 that
will allow it to test the COs’ claims with respect to the entire time period at issue and the top
10% of the Music Publishers’ Songwriters, rather than just those hand-picked to support the
COs’ narrative.
These royalty statements will further shed light on whether the Songwriter Witnesses
are representative of songwriters in the music publishing industry generally or were cherrypicked to support the COs’ narrative of the underpaid songwriter. After all, as the COs have
argued, “[c]ompulsory rates should not pick winners or put a thumb on the scale for one
business model over another.” Introductory Memorandum at 21.4 Songwriters, like businesses,
will see varying levels of success as a function of the free market—in this case, the interactive
streaming market where consumers choose the music they listen to—and not as a function of
royalty rates, as the COs contend. Those songwriters who are relatively economically worse
off should therefore likewise not be “picked” or held up as the standard against which

4

See also id.at 21 (“As the Judges have explained, ‘the statutory rate setting process does not instruct the
Judges to protect any particular business model . . . Any rate or rate structure set by the Judges can (and likely
will) affect different regulated entities somewhat differently.’”) (quoting Final Determination, Determination of
Rates and Terms for Digital Performance of Sound Recordings and Making of Ephemeral Copies to Facilitate
Those Performances (Web V), Docket No. 19-CRB-0005-WR (2021-2025) (July 22, 2021) at 111); id. at 22 (“[A]
discount to help Spotify, or favor a particular competition model, is not reasonable and is not supported by the
Board’s precedent.”).
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mechanical royalty rates should be set to compensate songwriters and the music publishing
industry generally. As such, there is no legitimate reason that the COs should not produce the
tailored set of royalty statements sought by RFP No. 2—that is, royalty statements limited to
only (1) the top 10% of Songwriters for each Music Publisher, for the duration of only (2) the
precise time period that the COs themselves have put at issue.5
The COs disingenuously argue the information sought by RFP No. 2 is not directly
related to their written direct statement and claim it poses an undue burden. Zang Decl., Ex. 4
at 1.6 They have also objected generally to producing documents created, generated, or
obtained before their own arbitrary cut-off of 2017. Zang Decl., Ex. 2 at 4 (General Objection
No. 12). But the COs themselves affirmatively put royalty statements dating back to 2009 “in
issue” by arguing for the adoption of their rate proposal based on purportedly detrimental
trends in the music publishing industry since at least 2009 specifically and the claimed resulting
decline in mechanical royalties received by songwriters. See Order Granting SoundExchange’s
Motion to Compel iHeartMedia to Produce Documents Related to the Testimony of David
Pakman at 3, Docket No. 14-CRB-0001-WR (2016-20) (Jan. 15, 2015) at 2-3 (quoting Order
Granting in Part and Denying in Part SoundExchange’s Motion to Compel Music Choice to
Produce Documents and Respond to Interrogatories, Docket No. 2011-1 CRB PSS/Satellite II
(Aug. 8, 2012)). The COs should therefore be compelled to produce the requested royalty

5

By contrast, the COs have sought wide-ranging, scorched-earth discovery from Google. Whereas Google
served a total of eight (8) RFPs on the COs, the COs served 163 RFPs on Google, including, for example, RFPs
seeking “All Analysis concerning [Google’s] Business (in whole or in part, or concerning any of [Google’s]
Business lines or any aspect of [Google’s] Business) that discusses any of [Google’s] Services” (COs’ RFP No.
12) and “All Documents concerning the negotiation of the Phonorecords I or Phonorecords II settlements” (COs’
RFP No. 151). Zang Decl., Ex. 7 at A-3; Zang Decl., Ex. 8 at A-7.
6

The COs’ December 16, 2021 letter (Zang Decl., Ex. 4) was in response to a December 9, 2021 letter from
Google which explained that the parties had reached an impasse as to the Google RFPs addressed herein. See
Zang Decl., Ex. 3.

7
Google’s Motion to Compel Production of
Documents and Information
Dkt. No. 21-CRB-0001-PR (2023-2027)

PUBLIC VERSION

statements for the entirety of the time period spanning 2009 to the present because that is the
time period that the COs themselves put “in issue” in their written direct statement.
As for the claimed burden arising out of the COs’ data systems, it is impossible to
reconcile the COs’ inconsistent claims that “the Publisher Witnesses’ systems do not
distinguish ‘Songwriters’ from royaltors/clients” (Zang Decl., Ex. 4 at 1) with their assertion
that “the information needed to identify the songwriters from whom such statements were
requested requires the analysis of data from disparate systems” (id.). These confirm that
identifying information could be gathered but doing so would require some amount of effort to
analyze data from separate systems. Even more, the extent of royalty information that the COs
make available to songwriters casts serious doubt on any argument that it is unduly difficult or
burdensome to produce this type of information. For example, Warner Chappell advertises that
it has a mobile phone app for songwriters that allows them to “Review your royalty figures;
Keep track of all works you’ve delivered to Warner Chappell Music; [and] Pull more info on
your top earning works.” Zang Decl., Ex. 14. UMPG equally promotes its mobile phone app
for songwriters that provides “deep analytics, insights and high-level snapshots” of royalty
information. Zang Decl., Ex. 13. It is not credible for the COs to say they cannot feasibly
provide songwriter royalty information in discovery when they have developed sophisticated
technological platforms to provide that information to songwriters.
The COs have also refused to provide any information beyond that which they have
already provided in response to the Services’ Interrogatory No. 11. Zang Decl., Ex. 4 at 1-2.
But the COs’ original and supplemental responses to this interrogatory “merely identify
documents that each contain
.” Zang
8
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Decl., Ex. 5 at 1-2. And though the COs claim that these documents “include detailed records
of the annual mechanical royalty payments to each and every client of the Publisher Witnesses
dating back to 2016” (Zang Decl., Ex. 6 at 1), this nevertheless falls short of providing the
requested (1) royalty statements (which would show the breakdown between mechanical,
synchronization, and performance royalties, and by song; and the distribution of royalties
between the songwriter and music publisher), for (2) the top 10% of Songwriters (as distinct
from “clients,” some of which in the COs’ identified documents are ostensibly entities), (3) for
each Music Publisher (as opposed to the limited subset of “Publisher Witnesses,”7 as the COs
define that term), (4) dating back to 2009. These responses fail to identify a single royalty
statement, and as discussed above, it is improper for the COs to refuse to produce information
dating back to 2009 given that that is the time period that the COs put at issue.
RFP No. 2 seeks tailored information directly related to the COs’ written direct
statement and central to one of their core themes. There is simply no credible basis to withhold
this discovery. Accordingly, the COs should be compelled to produce “[a]ll royalty statements
from January 1, 2009 to the present for each of the top 10% of Songwriters receiving royalties
from each Music Publisher in each calendar year, including 2021 year to date.” Zang Decl.,
Ex. 1 at 6.
B.

The Judges Should Order the COs to Produce License Agreements
Providing for Revenue Allocation

To respond to the COs’ written direct case, Google has also requested that the COs produce
all Music Publisher license agreements, from January 1, 2009 to the present, containing provisions

7

The COs define “Publisher Witnesses” to mean “Music publishers peermusic, Sony Music Publishing
(‘SMP’), Universal Music Publishing Group (‘UMPG’) and Warner Chappell Music, Inc. (‘WCM’),” collectively.
Zang Decl., Ex. 2 at 1-2 (General Objection No. 1).
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providing for the allocation or reduction of licensee revenues for the purposes of calculating
royalty payments. Specifically, Google’s RFP No. 3 seeks:


All license agreements, and any amendments, extensions, or renewals of same,
entered into by Music Publishers from January 1, 2009 to the present in which
revenues of the licensee are allocated or subject to any form of reduction for
purposes of calculating royalty payments.

The COs flatly refuse to produce any documents in response to this request, even
though the sought-after agreements are plainly directly related to the COs’ written direct case,
including their Proposed Rates and Terms. The COs have made the supposed decrease in
mechanical royalties since 2009 a central theme of their case, and repeatedly suggest that
“[s]treaming royalty rates as they stand . . . remain too low and too marked by loopholes and
discounts.” Introductory Memorandum at 15; see also Kokakis WDT ¶¶ 50-56 (arguing that
current statutory terms are inadequate). To remediate allegedly depressed royalty rates, the
COs propose numerous “improved terms” and “changes to several key definitions” that they
claim “capture important concepts” and “close loopholes.” Introductory Memorandum at 2, 15,
20; see also Brodsky WDT ¶ 63 (“The Copyright Owners’ proposed rates and terms, in my
view, better reflect rates and terms that would be negotiated between a willing buyer and a
willing seller.”).
One such proposal revises the definition of the term “Offering” set forth in 37 CFR §
385.2 to address the alleged failure of some services to appropriately allocate revenues by
calculating royalty pools separately for different offerings and bundles. Copyright Owners’
Proposed Rates and Terms (“Proposed Rates & Terms”) at 8, 13-17. Significantly, the COs
argue that “[b]enchmarks [] support [the] terms and definitions” they propose, and maintain
that their proposed definition of “Offering” and other terms are “comparable to terms that
Services have agreed to in free market deals.” Introductory Memorandum at 20. These
10
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“benchmarks” and “free market deals” are the exact documents sought by RFP No. 3. They are
essential discovery for investigating whether the COs’ proposed rates and terms are supported
by marketplace evidence, as claimed. Further, because the COs’ proposed terms are intended
to help counterbalance a supposed royalty rate decline that they repeatedly trace back to 2009,
Google is entitled to examine historical license agreements to assess the prevalence of any
allocation provisions in purportedly comparable “free market deals.”
The COs’ definition of “Offering”—and their proposed definition of “Service Provider
Revenue”—would also require music services to treat all Subscription revenues earned for a
particular Subscription Offering as “Service Provider Revenue” for determining the payable
royalty pool, regardless of whether such revenues are attributable to Section 115-eligible
activities. In other words, the COs’ proposal would foreclose a music service from allocating
revenues generated from a single service Offering between eligible and non-eligible content.
The COs claim that this “approach is similar to many definitions of Service Provider Revenue
in benchmark
.”8 Proposed Rates & Terms at
19; see also id. at Appendix A-6 (proposed definition of “Service Provider Revenue”). Once
again, the COs’ attempts to justify their proposed terms based on supposedly similar
benchmark agreements underscores Google’s entitlement to the discovery sought by RFP No.
3.

8
The COs cite only a single sound recording license agreement—and no publishing licenses—in support of
this contention. In fact,
. See Written Direct Testimony of (Google
witness) Carletta Higginson at ¶ 34 (explaining that Google “

.”).
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RFP No. 3 plainly surpasses the “directly related” threshold for permissible discovery.
In response, the COs assert two primary (and baseless) objections in support of their refusal to
produce responsive license agreements. First, the COs argue that “there is no basis to seek
discovery of licenses dating back to 2009,” claiming that Google “relies on nothing more than
passing references in witness testimony that do not support the wide-sweeping discovery
sought by this Request.” Zang Decl., Ex. 4 at 2. That is false. The COs have affirmatively
submitted written direct testimony claiming an industry-threatening decline in mechanical
royalties since 2009. See, e.g., Kelly WDT ¶¶ 11, 56-65; Yocum WDT ¶¶ 48-49, 55.
Accordingly, they cannot now credibly argue that discovery related to that period is somehow
untenable and too “wide-sweeping.” Further, the COs are simply incorrect to suggest that the
only potential relevance of such discovery is based on the COs’ discussion of post-2009 trends.
As explained above, RFP No. 3 also directly relates to the COs’ proposed terms concerning
revenue allocation, and to their repeated claims that their proposed rates and terms are
buttressed by benchmark agreements and marketplace evidence. See, e.g., Introductory
Memorandum at 20 (“Benchmarks also support other terms and definitions in the Proposed
Rates”); id. (“The proposed definitions capture important concepts, close loopholes and are
comparable to terms that Services have agreed to in free market deals”); Proposed Rates &
Terms at 6 (“This rate level is consistent with the most suitable free market benchmarks”).
The COs’ second primary objection is that they have selectively produced some license
agreements covering a portion of the requested period, and that these prior productions should
suffice. See Zang Decl., Ex. 4 at 2; Zang Decl., Ex. 6 at 2. This is also incorrect. As the COs
admit, the licenses they have produced in this proceeding date back only to 2017, and they have
failed to identify any responsive pre-2017 licenses produced in the Phonorecords III
12
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proceeding.9 Id. To test the COs’ numerous claims that marketplace licenses support their
proposed terms, Google is entitled to see a full complement of relevant license agreements for
the at-issue period. The COs have failed to articulate any legitimate reason why Google should
have to make do with a potentially cherry-picked sampling of licenses covering only a sliver of
the relevant period.
Finally, to the extent the COs intend to rely on their objection to RFP No. 3 as unduly
burdensome, any such burden should be considered in light of the probative value of the
request, which seeks evidence directly related to fundamental aspects of the COs’ written direct
case. See 37 C.F.R. § 351.5(c)(2). Notably, the COs’ claim during the parties’ telephonic meet
and confer that it would be too burdensome for publishers to identify responsive licenses
containing allocation provisions is belied by the COs’ claims that free market licenses support
the specific terms they propose. If the COs managed to conduct a comprehensive enough
survey of the relevant licenses to support such contentions, then they should be capable of
producing—or, if already produced, identifying—any and all license agreements that bear on
the veracity of those contentions. Such a production is particularly necessary given that the
COs appear at times to be deliberately vague when referencing the license agreements that
purportedly support their “marketplace” claims.10 See, e.g., Introductory Memorandum at 20
(comparing the COs’ proposed definitions to terms in unidentified “free market deals”).

9

While the COs claim that their Phonorecords III productions include licenses “dating back to at least 2012”
(Zang Decl., Ex. 4 at 2), they are noticeably silent on the 2009 to 2012 period.
10

With respect to pre-2017 licenses, the COs’ contention that “Google is equally capable of identifying such
licenses from the [Phonorecords III] productions as Copyright Owners” misses the mark. Zang Decl., Ex. 4 at 2.
If any of the unidentified marketplace agreements referenced in the COs’ written direct statement were produced
in Phonorecords III, the COs should be able to identify them by directing Google to those agreements’ Bates
numbers. The burden on Google, which was primarily represented by different counsel in Phonorecords III,
would be far greater than the COs’ burden if Google were forced to comb through the COs’ entire Phonorecords

(continued...)
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III.

CONCLUSION
For the foregoing reasons, Google respectfully requests that the Judges GRANT this

motion and order the COs to immediately produce the documents responsive to Google’s RFP
Nos. 2 and 3.

Dated: January 10, 2022

Respectfully submitted,
/s/ Lisa D. Zang
Gary R. Greenstein (DC Bar No. 455549)
WILSON SONSINI GOODRICH & ROSATI
1700 K Street, N.W., 5th Floor
Washington, DC 20006
Tel. (202) 973-8849
Fax: (202) 973-8899
ggreenstein@wsgr.com
Victor Jih (Cal. Bar No. 186515)
Lisa D. Zang (Cal. Bar No. 294493)
Ryan Benyamin (Cal. Bar No. 322594)
WILSON SONSINI GOODRICH & ROSATI
633 West Fifth Street, Suite 1550
Los Angeles, CA 90071-2027
Tel.: (323) 210-2900
Fax: (866) 974-7329
vjih@wsgr.com
lzang@wsgr.com
rbenyamin@wsgr.com
Maura L. Rees (Cal. Bar No. 191698)
WILSON SONSINI GOODRICH & ROSATI
650 Page Mill Road
Palo Alto, CA 94304-1050
Tel.: (650) 493-9300
Fax: (866) 974-7329
mrees@wsgr.com

III production to identify license agreements that the COs may be referring to, without citation, in their written
direct statement. And there is no reason to believe the Phonorecords III production would represent a
comprehensive production of the requested licenses in any event.
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Before the
UNITED STATES COPYRIGHT ROYALTY BOARD
Washington, D.C.
In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

)
)
)
)
)
)
)
)

Docket No. 21-CRB-0001-PR
(2023-2027)

DECLARATION OF LISA D. ZANG
(On Behalf of Google LLC)
1.

I am an associate with the law firm Wilson Sonsini Goodrich & Rosati, P.C., and

counsel for Google LLC (“Google”) in the above-captioned proceeding. I submit this
declaration in support of Google’s Motion to Compel Production of Documents and Information
from Copyright Owners (the “Motion”). I am fully familiar with the facts and circumstances set
forth herein.
2.

Counsel for Google met and conferred with counsel for Copyright Owners

regarding Google’s First Set of Requests for Production of Documents to Copyright Owners
(the “Google RFPs”) on November 21, 2021, as required by 37 C.F.R. § 351.5(b). After
exchanging multiple letters and email correspondence regarding the Google RFPs, Google and
Copyright Owners were unable to resolve issues pertaining to Google RFP Nos. 2 and 3, as
described in the Motion, and have therefore reached an impasse concerning those requests.
3.

Attached hereto as Exhibit 1 is a true and correct copy of Google’s First Set of

Requests for Production of Documents to Copyright Owners, dated November 2, 2021.
4.

Attached hereto as Exhibit 2 is a true and correct copy of Copyright Owners’

Responses and Objections to the First Set of Requests for Production from Google, dated
November 12, 2021.
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5.

Attached hereto as Exhibit 3 is a true and correct copy of a letter from Jeremy P.

Auster to Lauren B. Cooperman and Marion R. Harris, dated December 9, 2021.
6.

Attached hereto as Exhibit 4 is a true and correct copy of a letter from Mr. Harris

to Mr. Auster, dated December 16, 2021.
7.

Attached hereto as Exhibit 5 is a true and correct copy of a letter from myself to

Mr. Harris, dated December 23, 2021.
8.

Attached hereto as Exhibit 6 is a true and correct copy of a letter from Mr. Harris

to myself, dated December 29, 2021.
9.

Attached hereto as Exhibit 7 is a true and correct copy of Copyright Owners’ First

Set of Requests for Production of Documents to Google, dated November 2, 2021.
10.

Attached hereto as Exhibit 8 is a true and correct copy of Copyright Owners’

Second Set of Requests for Production of Documents to Google, dated November 9, 2021.
11.

Attached hereto as Exhibit 9 is a true and correct copy of Copyright Owners’

Responses to the Services’ Second Set of Interrogatories, dated December 3, 2021.
12.

Attached hereto as Exhibit 10 is a true and correct PDF copy of an excerpt of a

Microsoft Excel spreadsheet produced by Copyright Owners bearing Bates number P4UMPG00004171.
13.

Attached hereto as Exhibit 11 is a true and correct PDF copy of an excerpt of a

Microsoft Excel spreadsheet produced by Copyright Owners bearing Bates number P4SMP00000909.
14.

Attached hereto as Exhibit 12 is a true and correct PDF copy of the “Summary”

tab of a Microsoft Excel spreadsheet produced by Copyright Owners bearing Bates number P4PEERMUSIC00005363.
15.

Attached hereto as Exhibit 13 is a true and correct PDF printout of the webpage

available at https://www.youtube.com/watch?v=UmR5zXwkd3U, visited January 7, 2022.
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16.

Attached hereto as Exhibit 14 is a true and correct screenshot of the webpage

available at https://sso.wmg.com/login?client_id=tango-client-portal, visited January 7, 2022.
17.

Attached hereto as Exhibit 15 is a true and correct PDF printout of the webpage

available at https://www.nmpa.org/music-publishing-revenue-topped-4b-in-2020-says-nmpa/,
visited January 7, 2022.
18.

Attached hereto as Exhibit 16 is a true and correct PDF printout of the webpage

available at https://www.riaa.com/wp-content/uploads/2021/02/2020-Year-End-Music-IndustryRevenue-Report.pdf, visited January 7, 2022.
19.

Attached hereto as Exhibit 17 is a true and correct PDF printout of the webpage

available at https://www.ibisworld.com/united-states/market-research-reports/music-publishingindustry/, visited January 7, 2022.
20.

Attached hereto as Exhibit 18 is a true and correct PDF printout of email

correspondence between J. Auster and M. Harris, dated between December 9, 2021 and January
7, 2022.
21.

Pursuant to 28 U.S.C. § 1746, I hereby declare under penalty of perjury that the

foregoing is true and correct to the best of my knowledge, information, and belief.

Dated: January 10, 2022

Respectfully submitted,
/s/ Lisa D. Zang
Lisa D. Zang (Cal. Bar No. 294493)
WILSON SONSINI GOODRICH & ROSATI
633 West Fifth Street, Suite 1550
Los Angeles, CA 90071-2027
Tel.: (323) 210-2900
Fax: (866) 974-7329
lzang@wsgr.com
Attorney for Google LLC
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Before the
UNITED STATES COPYRIGHT ROYALTY BOARD
Washington, D.C.
In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

)
)
)
)
)
)
)

Docket No. 21-CRB-0001-PR
(2023-2027)

GOOGLE’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS TO THE COPYRIGHT OWNERS
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq.; 37 C.F.R. § 351.5; the
Copyright Royalty Judges’ (the “Judges”) Notice of Participants, Commencement of Voluntary
Negotiation Period, and Case Scheduling Order, dated February 9, 2021; and the Judges’ Order
Granting Joint Motion to Modify the Case Scheduling Order, dated August 3, 2021, Google LLC
(“Google”) hereby requests that the National Music Publishers’ Association (“NMPA”) and
Nashville Songwriters Association International (“NSAI”) (collectively, the “Copyright Owners”)
produce all documents responsive to this First Set of Requests For Production of Documents (the
“Requests”), subject to the definitions and instructions set forth below.

Pursuant to the

participants’ email agreement, written objections and responses to these Requests must be
delivered to Google on or before November 12, 2021, and documents responsive to these Requests
must be produced on a rolling basis by no later than December 1, 2021, with substantially all
responsive documents to be produced on or before December 10, 2021.

Google’s First Set of Requests
for Production of Documents
Dkt. No. 21-CRB-0001-PR (2023-2027)
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DEFINITIONS
1.

“Blanket License” refers to a Composition License in which a Music Publisher

grants a license to or enters into a covenant not to sue for all or substantially all of its catalog,
subject to any holdbacks as provided therein.
2.

The term “Communication(s)” means the transmittal of information in the form of

facts, ideas, inquiries, or otherwise, in any medium, including, without limitation, paper and email
correspondence.
3.

“Composition License” refers to any agreement by which a Music Publisher,

Songwriter, or other holder of a copyright in a musical composition grants, restricts, or otherwise
defines either the scope or terms of use of, a license to reproduce, distribute, make derivative works
of, synchronize, publicly perform, and/or publicly display a musical composition, in whole or in
part.
4.

The term “concerning” means relating to, discussing, describing, evidencing,

constituting, comprising, memorializing, or analyzing.
5.

The terms “Copyright Owners,” “You,” and “Your” mean the NMPA and the

6.

“Current Proceeding” refers to the current proceeding before the Copyright Royalty

NSAI.

Board for the Determination of Rates and Terms for Making and Distributing Phonorecords
(Phonorecords IV), Docket No. 21–CRB–0001–PR (2023-2027).
7.

The terms “Document” and “Documents” shall have the same meaning as the term

“document” in Rule 34(a)(1) of the Federal Rules of Civil Procedure and shall include all such
items, including electronically-stored information, that would be subject to inspection and copying
under that Rule, including the original and any non-identical copy of, any written, printed, typed,
2
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photographed, or recorded materials, including but not limited to writings, notes, memoranda,
agreements, contracts, drafts, mark-ups, redlined materials, proposals, offers, meeting minutes,
agendas, reports, calendar or diary entries, drawings, graphs, charts, logs, photographs, phone
records, tape recordings, computer disks, computer printouts or tape, email, or any other data
compilations from which information can be obtained or translated. The term “Document” also
means every copy of a document where such copy is not an identical duplicate of the original,
whether because of deletions, underlining, showing of blind copies, initialing, signatures, receipt
stamps, comments, notations, differences in stationary, or any other difference or modification of
any kind. The term “Document” encompasses Communications.
8.

“Music Publisher” means any person, entity, or business unit that owns, controls,

or administers a copyright interest in, or otherwise has the authority to grant copyright licenses
with respect to, musical compositions, including, without limitation, any companies represented
on the board of the NMPA or otherwise referenced in the Written Direct Statement of the
Copyright Owners (e.g., Sony Music Publishing (“SMP”), Universal Music Publishing Group
(“UMPG”), Warner/Chappell Music, Inc., BMG Rights Management, Downtown Music
Publishing, Kobalt Music Group). Any references to a Music Publisher specifically by name shall
likewise be construed to include any and all parent, subsidiary, affiliate, successor, or predecessor
companies of that Music Publisher that also serve or served as Music Publishers.
9.

“NMPA” refers to the National Music Publishers’ Association, and its directors,

officers, shareholders, board members, employees, personnel, subsidiaries, parents, divisions,
affiliated entities, agents, servants, the NMPA Members, and anyone else acting on their behalf,
as well as the Music Publishers whose executives sit on the NMPA Board of Directors.
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10.

“NSAI” refers to the Nashville Songwriters Association International, and its

directors, officers, shareholders, employees, personnel, subsidiaries, parents, divisions, affiliated
entities, agents, servants, NSAI Members, and anyone else acting on their behalf.
11.

The term “person” is defined as any natural person or any legal entity, including,

without limitation, any business or governmental entity or association.
12.

“Songwriter” refers to any individual who has composed, written, or received credit

for all or any portion of the music or lyrics for any musical composition. The term “Songwriter
Witnesses” refers to the five Songwriters that submitted written direct testimonies on behalf of the
Copyright Owners: (a) Steve Bogard; (b) Jamie Floyd; (c) Angela Hunte; (d) Autumn Rowe, and
(e) Jimmy Yeary.
INSTRUCTIONS
1.

These Requests are continuing in nature, and in the event that you become aware

of additional responsive information or Documents at any time between November 2, 2021 and
the time a determination is issued in the Current Proceeding, you are requested to promptly produce
such additional information or Documents.
2.

Each Request should be answered separately and in order. For each Request, the

response must state the Documents that will be produced and by when the production will made.
3.

Responsive Documents shall be produced in a manner organized and labeled to

correspond with the categories in these Requests or as kept by you in the ordinary course of
business. Electronically stored information or ESI shall be produced in a format with metadata to
be agreed upon by the parties or as ordered by the Court.
4.

If, based upon any objection other than a claim of privilege, you refuse to respond

to any Request, state the grounds upon which such refusal is based with sufficient particularity to
4
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permit a determination of the propriety of such refusal and the manner and extent to which you
will limit your production based upon such objection. If your objection is only to part of the
Request, you must specify the part and the basis for the objection, and produce the rest of the
responsive Documents.
5.

If you object to any Request or sub-part thereof on a claim of any privilege,

including an assertion of the attorney-client privilege or a claim that responsive Documents
constitute attorney work product, you are hereby requested to provide at the time of production the
basis for the asserted privilege or immunity, set forth for each withheld Document, including the
following information: (i) the date of the Document; (ii) the name of the Document’s originator,
the name of the person(s) to whom it is addressed, the names of all person(s) who were shown
copies or to whom copies were distributed and the names of each person participating in the
preparation of the Document or in whose name the Document was prepared; (iii) a general physical
description of the type of Document, and the subject matter to which it pertains; (iv) the
Document’s current custodian; and (v) a statement of the precise basis upon which the Document
has been redacted or withheld, including the specific nature of the privileged or immunity claimed
and the detailed ground for claiming such privilege or immunity.
6.

Whenever appropriate in these Requests, the singular form shall include the plural

and vice-versa. The connectors “and” and “or” are terms of inclusion and not exclusion, and shall
be construed as necessary to bring within the scope of each Request each Document and thing that
if construed otherwise might be considered to be outside of its scope. “Including” means
“including but not limited to.” The terms “any” and “all” shall be mutually interchangeable and
shall not be construed to limit any Request.
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7.

If You produced Documents responsive to a Request during the Exchange of

Preliminary Disclosures, You may satisfy the Request by citing to the Bates numbers of the
previously produced Documents.
8.

Unless otherwise specified or apparent from the nature of the Request, each Request

set forth below is directed to both the NSAI and the NMPA, including any entities or individuals
submitting testimony in support of the Copyright Owners’ Written Direct Statement.
REQUESTS FOR DOCUMENTS
1.

All royalty statements from January 1, 2009 to the present for each of the

Songwriter Witnesses.
2.

All royalty statements from January 1, 2009 to the present for each of the top 10%

of Songwriters receiving royalties from each Music Publisher in each calendar year, including
2021 year to date.
3.

All license agreements, and any amendments, extensions, or renewals of same,

entered into by Music Publishers from January 1, 2009 to the present in which revenues of the
licensee are allocated or subject to any form of reduction for purposes of calculating royalty
payments.
4.

All Blanket License agreements, and any amendments, extensions, or renewals of

same, entered into by Music Publishers from January 1, 2009 to present.
5.

Documents sufficient to show the corporate structure and relationships of all

affiliated entities of each of BMG Rights Management, Kobalt Music Group, Sony Music
Publishing, Universal Music Publishing Group, and Warner/Chappell Music.
6.

All Documents concerning any contention that
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since January 1, 2013.
7.

All Documents concerning any contention that any Music Publisher uses YouTube

to find talent.
8.

All Documents produced to any participant in the Current Proceeding.

Dated: November 2, 2021

Respectfully submitted,
/s/ Gary R. Greenstein
Gary R. Greenstein (DC Bar No. 455549)
WILSON SONSINI GOODRICH & ROSATI
1700 K Street, N.W., 5th Floor
Washington, DC 20006
Tel. (202) 973-8849
Fax: (202) 973-8899
ggreenstein@wsgr.com
Victor Jih (Cal. Bar No. 186515)
Lisa D. Zang (Cal. Bar No. 294493)
Ryan Benyamin (Cal. Bar No. 322594)
Rebecca E. Davis (Cal. Bar No. 322765)
WILSON SONSINI GOODRICH & ROSATI
633 West Fifth Street, Suite 1550
Los Angeles, CA 90071-2027
Tel.: (323) 210-2900
Fax: (866) 974-7329
vjih@wsgr.com
lzang@wsgr.com
rbenyamin@wsgr.com
becca.davis@wsgr.com
Maura L. Rees (Cal. Bar No. 191698)
WILSON SONSINI GOODRICH & ROSATI
650 Page Mill Road
Palo Alto, CA 94304-1050
Tel.: (650) 493-9300
Fax: (866) 974-7329
mrees@wsgr.com

7
Google’s First Set of Requests
for Production of Documents
Dkt. No. 21-CRB-0001-PR (2023-2027)

EXHIBIT 2

PUBLIC VERSION

Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21–CRB–0001–PR (2023–2027)

COPYRIGHT OWNERS’ RESPONSES AND OBJECTIONS
TO THE FIRST SET OF REQUESTS FOR PRODUCTION FROM
GOOGLE LLC
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5, the
August 3, 2021 Order of the Copyright Royalty Board Granting Joint Motion to Modify the Case
Scheduling Order in the above-captioned proceeding, eCRB Docket No. 25555, and the November
2, 2021 Stipulation between National Music Publishers’ Association (“NMPA”) and the Nashville
Songwriters Association International (“NSAI” and, together with NMPA, the “Copyright
Owners”), on the one hand, and Amazon.com Services LLC, Apple Inc., Google LLC, Pandora
Media, LLC, and Spotify USA Inc. (collectively, the “Service Participants”), on the other,
Copyright Owners hereby submit their Responses and Objections to the First Set of Requests for
Production of Documents (“Requests”) from Google LLC (the “Requesting Party”).
GENERAL OBJECTIONS
1.

Copyright Owners object to the definition of “NMPA” in the Requests as including

the NMPA Members and the music publishers whose executives sit on the NMPA Board of
Directors, none of which are Participants in this proceeding. NMPA does not have possession,

PUBLIC VERSION

custody or control of the documents of its members or board members’ companies and is not
responding or objecting to these Requests on behalf of them. Music publishers peermusic, Sony
Music Publishing (“SMP”), Universal Music Publishing Group (“UMPG”) and Warner Chappell
Music, Inc. (“WCM”) (collectively, the “Publisher Witnesses”), whose executives sit on the
NMPA board and who submitted Written Direct Testimony in this proceeding on behalf of the
Copyright Owners, will respond and/or object to these Requests, through the Publisher Witnesses’
undersigned counsel, as if the Requests were made directly to each of the Publisher Witnesses.
2.

Copyright Owners object to the definition of “NSAI” in the Requests as including

NSAI’s songwriter members. NSAI does not have possession, custody or control over the
documents of its members and is responding and objecting to these Requests only on its own
behalf. The songwriter members of NSAI and the other songwriters who submitted Written Direct
Testimony in this proceeding on behalf of the Copyright Owners (collectively, the “Songwriter
Witnesses”) will respond and/or object to these Requests, through the Songwriter Witnesses’
undersigned counsel, as if the Requests were made directly to the Songwriter Witnesses.
3.

Copyright Owners object to the definition of “Songwriter” in the Requests as

overbroad, nonspecific and unduly burdensome.

Where applicable, Copyright Owners will

interpret requests using the term “Songwriters” to mean the Songwriter Witnesses, with the
exception of Requests directed to the Publisher Witnesses seeking information about their
songwriters. In such circumstances, Copyright Owners will interpret “songwriters” to mean the
Publisher Witness’s royaltors.
4.

Copyright Owners object to the Requests to the extent they seek the production of

documents or information already produced by Copyright Owners and the Publisher Witnesses,

2
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and other music publishers, in the course of this proceeding or in the Phonorecords III proceeding.1
Copyright Owners will not produce documents or information in response to these Requests if they
previously produced such Documents.
5.

Copyright Owners object to the Requests to the extent they are overly broad, unduly

burdensome and harassing.
6.

Copyright Owners object to the Requests to the extent they are vague, ambiguous

and incomprehensible.
7.

Copyright Owners object to the Requests to the extent they are duplicative.

8.

Copyright Owners object to the Requests to the extent they seek broad, nonspecific

discovery and discovery that is not directly related to the Written Direct Statement submitted by
Copyright Owners, in violation of 37 C.F.R. § 351.5(b)(1).
9.

Copyright Owners object to the Requests to the extent they seek discovery that is

not relevant to the willing buy/willing seller rate standard set forth in 17 U.S.C. § 115(c)(1)(F).
10.

Copyright Owners object to the Requests to the extent they call for the disclosure

of materials protected by the attorney-client privilege, the work-product doctrine, or any other
applicable privilege that would shield material from disclosure in whole or in part. Copyright
Owners will exclude from their production all documents or parts of documents protected by any
applicable privilege, doctrine or immunity.
11.

Copyright Owners object to the Requests to the extent they seek the production of

documents or information that is publicly available.

1

Pursuant to the Initial Disclosure Agreement, the Copyright Owners and the Service Participants agreed that the
Participants were not seeking reproduction of materials already produced in Phonorecords III.
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12.

Copyright Owners object to the Requests to the extent they seek the production of

documents created, generated or obtained beyond the period between January 1, 2017 and the
present. Except as specifically noted otherwise below in response to specific Requests, Copyright
Owners shall produce documents created, generated or obtained between January 1, 2017 and the
present (the “Time Period”).
13.

Copyright Owners object to the Requests to the extent they seek the production of

documents or information already in the possession of the Requesting Party or which is generated
by or originated with the Requesting Party.
14.

Copyright Owners object to the Requests to the extent they seek the production of

documents in the possession, custody or control of third parties.
15.

Copyright Owners object to the Requests to the extent they request “all” or “any”

documents or purport to impose similar obligations on Copyright Owners. Subject to their
objections, Copyright Owners will search those files in their possession or control where there is
a reasonable likelihood that responsive documents may be located and will make a good-faith
effort to produce non-privileged, responsive documents. For the avoidance of doubt and unless
otherwise stated in response to a specific Request, the Copyright Owners consider the search and
production of e-mail communications unreasonable and unduly burdensome in light of the needs
of this Proceeding, and any search by the Copyright Owners will exclude e-mail communications.
16.

Copyright Owners object to the Requests to the extent they call for the creation of

new documents, reports, spreadsheets or data compilations. Copyright Owners will produce
documents generated or maintained in the ordinary course of business and will not create
documents that do not presently exist.
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17.

Copyright Owners reserve the right to modify, supplement, or amend any or all of

these responses, if necessary or appropriate, and to produce additional non-privileged, responsive
documents if they are located.
18.

Copyright Owners’ use of the term “including” throughout this documents means

“including but not limited to.”
19.

By agreeing to conduct a reasonable search for responsive documents, Copyright

Owners do not represent that any such documents exist in their possession, custody or control and,
as a result, no documents may be produced notwithstanding any Copyright Owner’s agreement.
20.

By agreeing to conduct a reasonable search for responsive documents or

information, or producing responsive documents or information, Copyright Owners do not
concede either the relevance or admissibility of such documents or information and affirmatively
reserve their rights to challenge or dispute the relevance or admissibility of any such documents
or information.
21.

These General Objections apply in response to all requests and are incorporated by

reference into each and every specific objection below to the extent applicable. Various objections
may be referred to in the responses below for purposes of clarity.

Failure to incorporate

specifically an objection, however, does not constitute a waiver of any such objection.
SPECIFIC OBJECTIONS AND RESPONSES
REQUEST NO. 1: All royalty statements from January 1, 2009 to the present for each of the
Songwriter Witnesses.
RESPONSE TO REQUEST NO. 1:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
5
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unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object this this Request insofar as it seeks
the production of documents for an unreasonable period of time.
Subject to and without waiver of the foregoing objections, the Songwriter Witnesses will
produce relevant, responsive and non-privileged documents from the Time Period, to the extent
any such documents exist and are located after a reasonable and proportionate search.
REQUEST NO. 2: All royalty statements from January 1, 2009 to the present for each of the top
10% of Songwriters receiving royalties from each Music Publisher in each calendar year, including
2021 year to date.
RESPONSE TO REQUEST NO. 2:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object this this Request insofar as it seeks
the production of documents for an unreasonable period of time.
Based on the foregoing, Copyright Owners object to this Request in its entirety and do not
intend to produce documents in response to this Request.
REQUEST NO. 3: All license agreements, and any amendments, extensions, or renewals of same,
entered into by Music Publishers from January 1, 2009 to the present in which revenues of the
licensee are allocated or subject to any form of reduction for purposes of calculating royalty
payments.
6
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RESPONSE TO REQUEST NO. 3:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object to this Request as it seeks production
of documents in the possession, custody or control of the Requesting Party. Copyright Owners
further object this this Request insofar as it seeks the production of documents for an unreasonable
period of time.
Subject to and without waiver of the foregoing objections, Copyright Owners respond that
they produced all license agreements, and any amendments, extensions, or renewals of same
covering the Time Period that were within the scope of the Initial Disclosures, and do not intend
to produce additional agreements that neither Copyright Owners nor Service Participants have
relied upon as a benchmark.
REQUEST NO. 4: All Blanket License agreements, and any amendments, extensions, or renewals
of same, entered into by Music Publishers from January 1, 2009 to present.
RESPONSE TO REQUEST NO. 4:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
7
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Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object to this Request as it seeks production
of documents in the possession, custody or control of the Requesting Party. Copyright Owners
further object this this Request insofar as it seeks the production of documents for an unreasonable
period of time.
Subject to and without waiver of the foregoing objections, Copyright Owners respond that
they produced all license agreements, and any amendments, extensions, or renewals of same
covering the Time Period that were within the scope of the Initial Disclosures, and do not intend
to produce additional agreements that neither Copyright Owners nor Service Participants have
relied upon as a benchmark.
REQUEST NO. 5: Documents sufficient to show the corporate structure and relationships of all
affiliated entities of each of BMG Rights Management, Kobalt Music Group, Sony Music
Publishing, Universal Music Publishing Group, and Warner/Chappell Music.
RESPONSE TO REQUEST NO. 5:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object to this Request because it is vague,
unclear, and unintelligible, including in its use of the terms “corporate structure . . . of all affiliated
entities” and “relationships of all affiliated entities.”
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Subject to and without waiver of the foregoing objections, Copyright Owners will produce
relevant, responsive and non-privileged documents sufficient to show the organizational structures
of Sony Music Publishing, Universal Music Publishing Group, and Warner/Chappell Music, to the
extent any such documents exist, are maintained in the normal course of business, and are located
after a reasonable and proportionate search.
REQUEST NO. 6: All Documents concerning any contention that
since January 1, 2013.
RESPONSE TO REQUEST NO. 6:

In addition to the General Objections, Copyright

Owners object to this Request it is overly broad, vague and ambiguous, including its use of the
phrase “claimed or otherwise used.” Copyright Owners further object to this Request as unduly
burdensome. The Request seeks a scope and volume of discovery that is not proportional to the
needs of the case and the burden and expense of the discovery sought would significantly outweigh
any likely benefit. Copyright Owners further object to this Request as it seeks production of
documents outside the possession, custody or control of Copyright Owners and in the possession,
custody or control of the Requesting Party. Copyright Owners further object this this Request
insofar as it seeks the production of documents for an unreasonable period of time.
Based on the foregoing, Copyright Owners object to this Request in its entirety and do not
intend to produce documents in response to this Request.
REQUEST NO. 7: All documents concerning any contention that any Music Publisher uses
YouTube to find talent.
RESPONSE TO REQUEST NO. 7:

In addition to the General Objections, Copyright

Owners object to this Request because it seeks documents outside the scope of discovery, including
because it seeks broad, nonspecific and nontargeted discovery that is not directly related to
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Copyright Owners’ WDS. Copyright Owners further object to this Request as overbroad and
unduly burdensome. The Request seeks a scope and volume of discovery that is not proportional
to the needs of the case. The Request seeks discovery that is not probative of the issues raised in
Copyright Owners’ WDS, and the burden and expense of the discovery sought would significantly
outweigh any likely benefit. Copyright Owners further object to this Request as it seeks production
of documents outside the possession, custody or control of Copyright Owners. Copyright Owners
further object this this Request insofar as it seeks the production of documents for an unspecified
period of time. Copyright Owners further object to this Request as vague and ambiguous as to the
terms “uses” and “find talent.”
Based on the foregoing, Copyright Owners object to this Request in its entirety and do not
intend to produce documents in response to this Request.
REQUEST NO. 8: All Documents produced to any participant in the Current Proceeding.
RESPONSE TO REQUEST NO. 8:

Subject to and without waiver of the foregoing

General Objections, Copyright Owners will produce documents it has agreed to produce to all
Participants represented by outside counsel consistent with the Protective Order, as amended.
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Dated: November 12, 2021
New York, New York
PRYOR CASHMAN LLP
By:
Benjamin K. Semel
Frank P. Scibilia
Donald S. Zakarin
7 Times Square
New York, New York 10036
(212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com
Attorneys for Copyright Owners
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Wilson Sonsini Goodrich & Rosati
Professional Corporation
1301 Avenue of the Americas
40th Floor
New York, New York 10019-6022
o: 212.999.5800
f: 212.999.5899

JEREMY AUSTER
jauster@wsgr.com
Direct dial: 212-453-2862

December 9, 2021

VIA E-MAIL
Lauren B. Cooperman
Marion R. Harris
Pryor Cashman LLP
7 Times Square
New York, NY 10036-6579
lcooperman@pryorcashman.com
mharris@pryorcashman.com
Re:

Google’s Requests for Production of Documents to the Copyright Owners

Dear Lauren and Marion,
I write concerning Google’s First Set of Requests for Production of Documents to the Copyright
Owners, dated November 2, 2021 (“Requests”), and as a follow-up to our November 24, 2021 meet and
confer (“Meet and Confer”) regarding the same. I have memorialized below Google’s current
understanding of the Copyright Owners’ (“COs”) position as to each of the Requests, based on the COs’
Responses and Objections to the Requests, dated November 12, 2021 (“R&Os”), and our Meet and
Confer discussion. For the Requests requiring further response and/or clarification by the COs, Google
requests that the COs articulate their position in writing no later than Monday, December 13, 2021.
***
Request No. 1: All royalty statements from January 1, 2009 to the present for each of the Songwriter
Witnesses.


Although the R&Os state that the COs only agree to produce the requested royalty statements
from January 1, 2017 through the present, you indicated during the Meet and Confer that the COs
would not stand on that objection and would contact the individual Songwriter Witnesses to
determine whether such statements could be provided for the requested time period. Please
confirm whether the COs will provide the requested royalty statements from January 1,
2009 to the present.
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Request No. 2: All royalty statements from January 1, 2009 to the present for each of the top 10% of
Songwriters receiving royalties from each Music Publisher in each calendar year, including 2021 year to
date.


You explained during the Meet and Confer that the COs intend to stand on their objections and
not produce documents in response to this request, but also stated that you would provide a more
detailed explanation regarding the purported burden associated with producing the requested
royalty statements. Please advise.

Request No. 3: All license agreements, and any amendments, extensions, or renewals of same, entered
into by Music Publishers from January 1, 2009 to the present in which revenues of the licensee are
allocated or subject to any form of reduction for purposes of calculating royalty payments.


You explained during the Meet and Confer that the COs intend to stand on their objections and
will not produce any documents in response to this request.

Request No. 4: All Blanket License agreements, and any amendments, extensions, or renewals of same,
entered into by Music Publishers from January 1, 2009 to present.


As discussed during the Meet and Confer and in subsequent email correspondence, the COs have
agreed to produce documents in response to the below modified version of Request No. 4.
o

All Blanket License agreements, and any amendments, extensions, or renewals of same,
between (1) any of BMG Rights Management, Kobalt Music Group, Sony Music
Publishing, Universal Music Publishing Group, and Warner/Chappell Music, on the one
hand, and (2) any fitness companies (including at least Barry's Bootcamp Holdings,
Echelon Multimedia, Equinox Media, Interactive Strength, and Peloton) or Internet
service companies (including at least Facebook/Meta, Flipagram, Instagram, Snap Inc.,
TikTok, Triller, and Vevo), on the other hand; and which were in effect at any time from
January 1, 2017 through the present.

Request No. 5: Documents sufficient to show the corporate structure and relationships of all affiliated
entities of each of BMG Rights Management, Kobalt Music Group, Sony Music Publishing, Universal
Music Publishing Group, and Warner/Chappell Music.


In the R&Os, the COs only agreed to produce documents sufficient to show the organizational
structures of Sony Music Publishing, Universal Music Publishing Group, and Warner/Chappell
Music, not BMG Rights Management and Kobalt Music Group. As stated during the Meet and
Confer, Google’s position is that this information is directly related and relevant to the CO’s
written direct case, including the COs’ numerous claims regarding the role of music publishers in
the industry and the supposedly precarious financial position of music publishers. Kobalt and
BMG are also two of the largest music publishing companies, and per the NMPA’s website
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executives of each company sit on the NMPA Board of Directors. Further, there should be little to
no burden associated with merely producing organizational charts or other documents sufficient
to show the corporate structure of just two additional companies. Please let us know whether
the COs will agree to also produce responsive documents from Kobalt and BMG.
Request No. 6: All Documents concerning any contention that
since
January 1, 2013.


During the Meet and Confer you indicated that the COs are not aware of any documents
responsive to this request (other than to the extent responsive information exists in email
correspondence), and agreed to supplement your R&Os by confirming in writing whether
responsive documents could be located after a reasonable search. Please confirm.

Request No. 7: All Documents concerning any contention that any Music Publisher uses YouTube to find
talent.


During the Meet and Confer, the COs agreed that notwithstanding their R&Os they would contact
the relevant witnesses to determine whether there exist documents (other than email
correspondence) responsive to this request for the prior five-year period. Please advise.

Request No. 8: All Documents produced to any participant in the Current Proceeding.


The COs agreed in their R&Os to “produce documents it has agreed to produce to all Participants
represented by outside counsel consistent with the Protective Order, as amended.”

We are available to discuss the foregoing at your convenience and look forward to your prompt response.

Sincerely,
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation
/s/ Jeremy P Auster
Jeremy P. Auster
cc:

Gary R. Greenstein (via email)
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Victor H. Jih (via email)
Maura L. Rees (via email)
Lisa D. Zang (via email)
Ryan S. Benyamin (via email)
Frank Scibilia (via email)
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Marion R. Harris
Counsel
Direct Tel: 212-326-0128
Direct Fax: 212-326-0806
MHarris@PRYORCASHMAN.com

December 16, 2021

VIA E-MAIL (JAUSTER@WSGR.COM)
Jeremy Auster
Wilson Sonsini Goodrich & Rosati, P.C.
1301 Avenue of the Americas
40th Floor
New York, NY 10019-6022
Re:

Phonorecords IV - Google’s Requests for Production of Documents to
Copyright Owners

Dear Jeremy:
I write on behalf of Copyright Owners in response to your December 9, 2021 letter
concerning Google’s Requests for Production of Documents to Copyright Owners and our
November 24, 2021 meet and confer regarding the same.
Request No. 1
Copyright Owners have produced all royalty statements from January 1, 2009 to the present
in the possession, custody, or control of the Songwriter Witnesses. Such documents were produced
by Copyright Owners on Friday, December 3, 2021 in production volume P4-CO-004.
Request No. 2
During our meet and confer, Google failed to articulate any cogent reason for how the past
12 years of royalty statements for a selection of songwriters were directly related to Copyright
Owners’ written direct statement. In addition to the threshold discoverability issue, Copyright
Owners explained that responding to this request also posed an undue burden that is
disproportionate to the needs of this case as (i) royalty statements dating back to 2009 are not
uniformly accessible at the Publisher Witnesses; (ii) the information needed to identify the
songwriters from whom such statements were requested requires the analysis of data from
disparate systems; and, in any event, (iii) the Publisher Witnesses’ systems do not distinguish
“Songwriters” from royaltors/clients. Notwithstanding these burden issues, the Publisher
Witnesses did provide detailed mechanical royalties distribution information for all of their
respective clients/royaltors in response to Interrogatory No. 11 posed by the Services, which
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Copyright Owners submit adequately provides the information sought by this RFP that is
reasonably accessible and which has any arguable direct relation to their written direct statement.
Request No. 3
As we discussed at length on our November 24, 2021 meet and confer, there is no basis to
seek discovery of licenses dating back to 2009, and Google’s articulation of the need to examine
“trends” relies on nothing more than passing references in witness testimony that do not support
the wide-sweeping discovery sought by this Request. Moreover, as discussed, the participants
have access to the Phonorecords III productions, which contain licenses covering periods dating
back to at least 2012, and Google is equally capable of identifying such licenses from the
productions as Copyright Owners. During preliminary and formal discovery in this proceeding,
Copyright Owners have produced (i) for 2017 through present, their licenses involving activity
eligible for a statutory license under 17 U.S.C. § 115 and covered under 37 C.F.R. Subpart C or D
(“Covered Activity”); (ii) any agreements relied upon by the Copyright Owners as benchmarks in
this proceeding; and (iii) for 2017 through present, licenses granting the right of public
performance of musical works for (a) interactive streaming, (b) non-interactive streaming, (c)
online music video-on-demand streaming (not film or television streaming), (d) satellite radio, and
(e) broadcast (i.e., terrestrial radio). Copyright Owners do not intend to search for and produce
additional licenses dating back to 2009 in response to this Request, but that is far from saying that
no documents have been produced in response to it, as the participants are in possession of a
plethora of licenses dating back nearly a decade.
Request No. 4
Per the email correspondence between and among myself, Lauren Cooperman and Ryan
Benyamin from December 1, 2021 through December 6, 2021, Copyright Owners agreed to
produce documents in response to Request No. 4 as modified and recited in your December 9,
2021 letter.
Request No. 5
In compromise of our dispute concerning Request No. 5, Copyright Owners will produce
organizational documents maintained in the normal course of business concerning BMG Rights
Management and Kobalt Music Group in response to this Request.
Request No. 6
Following a reasonable search and inquiry with the Publisher Witnesses, no documents
responsive to this Request have been identified.
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Request No. 7
During our November 24, 2021 meet and confer, we questioned how this Request met the
standard for discoverability in a rate-setting proceeding. In response, we were told that a Copyright
Owner witness (Peter Brodsky) testified that music publishers used YouTube to find talent and
that was the basis for this Request. Mr. Brodsky’s testimony says no such thing; rather, Mr.
Brodsky testifies that “[Members of our Creative Department] comb through artists’ materials on
the Internet, including on sites such as
.” (Brodsky WDT ¶ 16.) Copyright Owners thus reiterate their
objection to this Request as not directly related to their Written Direct Statement. Notwithstanding
this objection, after a reasonable search and consultation with the Publisher Witnesses, no centrally
stored documentation (i.e., non-email correspondence) concerning the identification of talent on
YouTube have been identified.
Request No. 8
Copyright Owners have been providing (and will be providing) Google with document
productions made in response to all Participants’ requests in the course of this proceeding.
***
I trust the foregoing resolves any disputes that may remain between Copyright Owners and
Google concerning Google’s Request for Production of Documents. Should you wish to discuss
Copyright Owners’ positions, or have any further questions/concerns, please feel free to reach out.
Very truly yours,

Marion R. Harris
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Wilson Sonsini Goodrich & Rosati
Professional Corporation
633 West Fifth Street
Suite 1550
Los Angeles, California 90071-2027
O: 323.210.2900
F: 866.974.7329

LISA D. ZANG
lzang@wsgr.com

December 23, 2021
VIA E-MAIL
Marion R. Harris
Pryor Cashman LLP
7 Times Square
New York, NY 10036-6579
mharris@pryorcashman.com
Re:

Pending Discovery Disputes in re: Google’s Requests for Production to Copyright
Owners

Dear Marion:
I write to provide notice of the disputes regarding Google’s First Set of Requests for Production of
Documents (“Requests” or “RFPs”) to Copyright Owners (“COs”) that remain pending following the
parties’ November 24 meet and confer teleconference and the correspondence memorializing those
discussions, including Google’s December 9 letter and the COs’ December 16 letter in response.
With regard to RFP No. 21, your December 16 letter states that COs will not be providing any of
the documents or information sought by this Request beyond what COs have already provided in response
to the Services’ Interrogatory No. 112. 12/16/21 Harris Ltr. to Auster at 1-2. COs’ original and
supplemental responses to the Services’ Interrogatory No. 11, however, merely identify documents that
each contain
. Google’s RFP No. 2, on the other hand, seeks all royalty
statements for each of the top 10% of Songwriters receiving royalties from each Music Publisher from

1

Google’s RFP No. 2:
“All royalty statements from January 1, 2009 to the present for each of the top 10% of Songwriters
receiving royalties from each Music Publisher in each calendar year, including 2021 year to date.”

2

Services’ Interrogatory No. 11:
For the years listed in Interrogatory No. 10 and for each of Your members, identify the total number of
Songwriters within each decile of Mechanical Royalty distributions (e.g., total number of Songwriters
to reach 10%, 20%, 30%, and so on of total Mechanical Royalty distributions for the year), ranging
from highest paid Songwriters to lowest paid Songwriters. Your answer should include all Songwriter
deciles that make up the Mechanical Royalty distribution pool for the given year and should indicate in
which decile each of the Songwriter Witnesses in the Current Proceeding fell.
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January 1, 2009 to 2021 year to date. As we explained at length during the November 24 meet and confer,
COs have made the alleged downward trend in mechanical royalties in the music publishing industry from
at least 2009 to the present a central theme of their written direct statement. Google is entitled to test the
COs’ claims regarding this trend, including through the information sought by RFP No. 2, which is directly
related to COs’ written direct statement.
Accordingly, the parties are at an impasse with respect to RFP No. 2 and Google intends to move
to compel the COs to produce the documents and information sought by this Request.
With regard to RFP No. 33, your December 16 letter states that COs do not intend to search for or
produce any of the license agreements sought by this Request beyond the license agreements that COs have
produced in the Phonorecords III proceeding, provided during preliminary discovery, and/or relied upon
as benchmarks in this proceeding. 12/16/21 Harris Ltr. to Auster at 2. As we explained during the
November 24 meet and confer, however, it is not appropriate for COs to point vaguely to their
Phonorecords III productions and refuse to produce anything beyond a cherry-picked set of purported
benchmark agreements. In any event, it appears (as your December 16 letter confirms) that the license
agreements included in COs’ Phonorecords III productions only go back to 2012, at best. Given that COs
made trends beginning in 2009 a central theme in their written direct statement, and have proposed changes
to the regulation provisions governing royalty allocation, Google is entitled to test the COs’ claims of such
a trend and the marketplace evidence of royalty allocations, including through the information sought by
this Request, which is directly related to COs’ written direct statement.
Accordingly, the parties are at an impasse with respect to RFP No. 3 and Google intends to move
to compel the COs to produce the documents and information sought by this Request.
With regard to Requests where the COs have agreed to produce documents (RFP Nos. 1, 4, 5, and
8), Google reserves the right to move to compel production in the event that the agreed-upon documents
are not produced or the COs’ document production is insufficient in view of their agreement to produce
documents in response to those Requests.
Finally, as raised in previous correspondence, Google has requested that the COs produce
documents from additional publishers beyond the Majors (i.e., additional publishers beyond BMG Rights
Management, Kobalt Music Group, Sony Music Publishing, Universal Music Publishing Group, and
Warner/Chappell Music). We have asked the COs to confirm that to the extent the COs and other Services
reach a compromise agreement on that issue, the COs will agree to produce documents from the same set
of publishers in response to Google’s First Set of Requests for Production. To the extent such an agreement
is not reached, Google reserves the right to move to compel production of documents from the additional
3

Google’s RFP No. 3:
“All license agreements, and any amendments, extensions, or renewals of same, entered into by Music
Publishers from January 1, 2009 to the present in which revenues of the licensee are allocated or subject
to any form of reduction for purposes of calculating royalty payments.”
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publishers as to the requests in Google’s First Set of Requests for Production (except RFP Nos. 4 and 5, for
which Google and the COs have reached bespoke agreements).
We are willing to continue discussing these issues in light of the parties’ email agreement yesterday
that no motions to compel may be filed until January 10, 2022. In the meantime, this letter constitutes
notice that many discovery disputes exist on which Google currently intends to move to compel on January
10.

Sincerely,
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation
/s/ Lisa D. Zang
Lisa D. Zang
cc:

Gary R. Greenstein (via email)
Victor H. Jih (via email)
Maura L. Rees (via email)
Jeremy P. Auster (via email)
Ryan S. Benyamin (via email)
Frank Scibilia (via email)
Lauren Cooperman (via email)

RESTRICTED—Subject to Protective Order in
Docket No. 21-CRB-0001-PR (2023-2027)
(Phonorecords IV)
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Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21–CRB–0001–PR (2023–2027)

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS TO GOOGLE LLC
Pursuant to the August 3, 2021 Order of the Copyright Royalty Board Granting Joint
Motion to Modify the Case Scheduling Order in the above-captioned proceeding, eCRB Docket
No. 25555, and the November 2, 2021 Stipulation between National Music Publishers’ Association
and the Nashville Songwriters Association International (collectively, the “Copyright Owners”),
on the one hand, and Amazon.com Services LLC, Apple Inc., Google LLC, Pandora Media, LLC,
and Spotify USA Inc., on the other, Google LLC shall serve written responses and objections to
the following requested documents on or before November 12, 2021, and shall produce
electronically copies of the following requested documents on a rolling basis, with a good-faith
initial production to be made on December 1, 2021 and substantial completion of productions of
all responsive documents on or before December 10, 2021.
I.

INSTRUCTIONS
1.

Except where otherwise indicated, Documents requested are those Documents

created or modified from January 1, 2017 to present (the “Relevant Time Period”).

PUBLIC VERSION

2.

All Documents that respond, in whole or in part, to any clause of any paragraph of

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their
entirety, including all attachments and enclosures. Only one copy need be produced of Documents
that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if
You indicate via a metadata field all of the custodians or repositories where such document existed.
3.

All Documents responsive to a Request shall be produced in a separated and

indicated range of bates-numbered documents. Alternatively, an index or metadata field can be
provided indicating, for each Request, which Documents are responsive to that Request.
4.

These Requests are continuing ones. If, between the date hereof and the time a

determination is issued in this proceeding, You receive or become aware of any additional
Documents from the Relevant Time Period responsive to the Request, You shall produce all such
further Documents as they are received or discovered.
5.

In addition to producing all original and final versions of Documents, You shall

produce all drafts, alterations, modifications, changes and amendments of Documents, as well as
all copies non-identical to the original in any respect, including any copy bearing non-identical
markings or notations of any kind.
6.

For any Document responsive to these Requests which is known to have been

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee,
date, number of pages, and subject matter; and explain in detail the events leading to the destruction
or loss, or the reason for the unavailability of such Document, including the location of such
Document when last in Your possession, custody, or control, and the date and manner of its
disposition.

2
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7.

If You object to any Documents requested on the grounds of privilege, work

product or other grounds, Your response should state the existence of the information, Document
or communication, identify the specific grounds on which Your objection is based in a manner that
will enable other participants to assess the claim, and identify the information objected by
furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general
description of the nature of the purportedly protected information.
8.

Documents should be produced in the manner and formats as described in

Appendix B, attached hereto.
II.

DEFINITIONS

The following definitions apply to the Requests:
1.

Agreement. The term “Agreement” shall include any and all Documents that form

a part of the transaction that is the subject of the agreement or of which the agreement is a part,
including any side letters or agreements that convey or describe any rights or consideration that
form a part of the transaction that is the subject of the agreement or of which the agreement is a
part.
2.

Allocation. The term “Allocation” shall mean any allocation of Plays, royalties

(whether mechanical, performance, synchronization or other royalties), revenue (including Service
Provider Revenue), Total Content Costs, and/or royalty floors, between or among Covered
Activity and non-Covered Activity and/or uses of Non-Eligible Works, and/or between or among
Offerings. The term “Allocation” shall include any “Allocation” as defined in Your Rate Proposal,
any “Total Allocation” as defined or described in paragraph 39 of the Higginson WDT, and any
“Music-Only Allocation” as defined or described in paragraph 41 of the Higginson WDT. The
term “Allocate” shall mean to make any Allocation.
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3.

Analysis. The term “Analysis” shall mean Documents including data, summaries,

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports,
presentations, slide decks, memoranda, budgets, estimates, discussions (including notes, minutes
of meetings, correspondence and testimony), communications, presentations (including those to
boards, potential or current investors, advertisers, lenders, investment bankers, the public and all
others), press releases, public statements, or any other documents that examine, analyze,
contemplate, consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report,
review, explore or otherwise address a subject matter, without regard to who created the
Document.
4.

Art Track. The phrase “Art Track” shall mean any “Static-Image Art Track,”

“multi-image Art Track,” and “Non-Static Image Art Track,” as defined, described or referred to
in paragraphs 18, 19 and 30 (including Table IV.B.2) of the Higginson WDT.
5.

Audio-Only Track. The phrase “Audio-Only Track” shall have the meaning

ascribed to it by You in paragraph 32 of the Higginson WDT.
6.

Bundle. The term “Bundle” shall mean any consumer offering or plan in which an

Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital
Music Service. Each such Offering with distinct components is a distinct Bundle.
7.

Bundled Subscription Offering. The term “Bundled Subscription Offering” shall

mean any offering of a Service made available to end users together with one or more other
products or services. The phrase “Bundled Subscription Offering” shall include any offering that
meets the definition of “Bundled Subscription Offering” as proposed by You in Your Rate
Proposal. Each such Offering with distinct components is a distinct Bundled Subscription
Offering.
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8.

Business. The term “Business” shall include the operations of each and every of

Your business units, departments or any other subdivisions, and includes operations concerning
all of the products, services (including all advertising-related services and lines of business),
Devices (including all Android Devices), Google Services or other commercial or business
activities or services in which You engage.
9.

Business Leadership. The Phrase “Business Leadership” shall mean all members

of the executive teams of Google LLC and YouTube LLC during the Relevant Time Period,
including but not limited to Sundar Puchai, Ruth Porat, Lorraine Twohill, Ana Corrales, Benjamin
Fried, Philipp Schindler, Susan Wojcicki, Robert Kyncl, Lyor Cohen, Zahavah Levine, Danielle
Tiedt, Martin Kon and Neal Mohan.
10.

Business Metrics.

The phrase “Business Metrics” means data, analysis or

measures of business performance or success, including measures of customer lifetime value (each
example in this definition is just an example, and the term includes any similar metric by whatever
acronym or name is used, such as lifetime value, lifetime revenues, lifetime customer value, CLV,
LTV, CLTV, LTR, LCV, etc.), subscriber or customer acquisition costs or SAC or CAC, average
revenue per user or ARPU, churn or retention rates, trial or promotional conversion rates, revenues,
profits, margins, enterprise or share value, subscriber or customer growth, net promoter score or
NPS, consumer willingness to pay (WTP) or any other metric or key performance indicator used
by You to measure or define business performance or success.
11.

Concerning.

The term “concerning” shall mean constituting, comprising,

memorializing, analyzing, discussing, reflecting or relating to.
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12.

Covered Activity. The phrase “Covered Activity” shall have the same meaning as

in Your Rate Proposal, and “Licensed Activity,” as defined in 37 C.F.R § 385.2 (2019) and 37
C.F.R. § 385.11 (2014).
13.

Device. The term “Device” shall mean any hardware, software or consumer

electronics device, product, good or service that allows a user to play sound recordings, including
portable and non-portable MP3 players, iPods, smartphones, media players, digital audio players,
car audio or media players, smart TVs, speakers, smart speakers, home stereo systems, or software
applications, including the Google Home and/or Google Nest products and any and all other
Google Assistant-enabled devices or products, desktop computers, laptop computers (including
Chromebooks), and other Android devices, regardless of whether playing sound recordings is the
sole or primary purpose of such device.
14.

Digital Service Provider. The phrase “Digital Service Provider” shall mean any

company or service providing users with access to one or more Services, including any Digital
Music Provider as defined in Section 115, including its present and former parents, subsidiaries,
and affiliates, its predecessors, its successors, and its present and former members, principals,
officers, directors, employees, partners, associates, agents, representatives, and other persons
acting or purporting to act on its behalf, representing or including one or more such companies or
Services. The phrase “Digital Service Provider” shall also include any trade association or
lobbying group that represents or is funded in whole or in part by one or more Digital Service
Providers, including DiMA. For the avoidance of doubt, “Digital Service Providers” include
participants Amazon, Apple, Google, Spotify and Pandora.
15.

Discounted Subscription Offering. A “Discounted Subscription Offering” shall

mean any subscription Offering offered at a discount off the standard, list or retail price (including
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at no charge for a period of time), including any Family Plan, Free Trial Offering, Student Plan or
Winback Offer.
16.

Document. The term “Document” is defined as set forth in Rule 34(a) of the

Federal Rules of Civil Procedure. “Document” shall be broadly defined to include electronicallystored information and all media on which information is recorded or stored.
17.

Eligible Digital Music Service. The phrase “Eligible Digital Music Service” shall

mean any product, offering, or service that involves activity that, in whole or in part, is currently
or was at any time during the Relevant Time Period subject to compulsory licensing under Section
115 and/or covered under 37 C.F.R. Part 385.
18.

End Users. The phrase “End Users” shall have the same meaning as in Your Rate

Proposal.
19.

Family Plan. The phrase “Family Plan” shall have the same meaning as in Your

Rate Proposal.
20.

Free Trial Offering. The phrase “Free Trial Offering” shall have the same

meaning as in Your Rate Proposal.
21.

Google, You or Your. The term “Google,” “You,” or “Your” shall mean Google

LLC, its present and former parents (including Alphabet Inc.), subsidiaries, and affiliates, its
predecessors, its successors, and its present and former members, principals, officers, directors,
employees, partners, associates, agents, representatives, and other persons acting or purporting to
act on its behalf.
22.

Higginson WDT. The phrase “Higginson WDT” shall mean the Written Direct

Testimony of Carletta Higginson submitted by You in this proceeding.
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23.

Impact. The term “Impact” includes actual, potential, contemplated, estimated or

forecasted impact.
24.

Interactive Stream. The phrase “Interactive Stream” shall mean a digital delivery

of a sound recording of a musical work, using streaming technology, in response to an end user’s
request (made in any manner), and, for the avoidance of doubt, includes Eligible Interactive
Streams as defined in 37 C.F.R. § 385.2 (2019) and Interactive Streams as defined in 37 C.F.R.
§ 385.11 (2014).
25.

Limited Download. The phrase “Limited Download” shall mean a digital delivery

of a sound recording of a musical work that is available for listening by the end user for a limited
period of time or a limited number of times, and, for the avoidance of doubt, includes Eligible
Limited Downloads as defined in 37 C.F.R. § 385.2 (2019) and Limited Downloads as defined in
37 C.F.R. § 385.11 (2014).
26.

Leonard WDT. The phrase “Leonard WDT” shall mean the Written Direct

Testimony of Dr. Gregory K. Leonard submitted by You in this proceeding.
27.

Measure. The term “Measure” shall mean to average, benchmark, calculate,

compute, estimate, forecast, gauge, quantify or value.
28.

Mechanical License. The phrase “Mechanical License” shall mean any license

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct
negotiation, from the Harry Fox Agency, or in compliance with the provisions of Section 115 and
its implementing regulations).
29.

Mechanical Royalty. The phrase “Mechanical Royalty” shall mean any royalty

paid pursuant to a Mechanical License.
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30.

Mixed Service Bundle. The phrase “Mixed Service Bundle” shall have the same

meaning as in Your Rate Proposal.
31.

Non-Eligible Digital Music Service. A “Non-Eligible Digital Music Service”

shall mean any product or service that involves the transmission or delivery of one or more sound
recordings of musical works (including where sound recordings of musical works are embodied in
music videos or other audiovisual works) in the form of digital signals, whether for free or by
subscription, whether by streaming or download (either permanent or temporary), whether offering
a single type of music service or bundling together different music services (e.g., streaming and
downloads), and whether available on a personal computer, television, receiver, set-top box,
mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, etc.), or
any other device or platform, where such product is not currently and was not at any time during
the Relevant Time Period subject to compulsory licensing under Section 115 or covered under 37
C.F.R. Part 385.
32.

Non-Eligible Works. The phrase “Non-Eligible Works” shall have the same

meaning as in Your Rate Proposal.
33.

Non-Static Image Art Track. The phrase “Non-Static Image Art Track” shall

have the meaning ascribed to it by You in paragraph 30 of the Higginson WDT.
34.

Offering. An “Offering” of a Service shall mean each version, variation or offering

of such Service to end users, including any version, variation or offering of the Service that is:
(a) marketed or sold at a different or discounted price or with different branding (including, e.g., a
Family Plan, Student Plan, Free Trial Offering, or Promotional Offering); (b) bundled with any
other product or service (including, e.g., a Bundled Subscription Offering or a Mixed Service
Bundle; (c) subject to different end user eligibility requirements; or (d) subject to different terms
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and conditions of use. For the avoidance of doubt, each Bundled Subscription Offering and Mixed
Service Bundle with distinct components is a distinct Offering.
35.

Permanent Download. A “Permanent Download” shall mean a digital delivery of

a sound recording of a musical work in the form of a download that may be retained and played
on a permanent basis, and, for the avoidance of doubt, includes Permanent Downloads as defined
in 37 C.F.R. § 385.2 (2019) and Permanent Digital Downloads as defined in 37 C.F.R. § 385.2
(2014).
36.

Per-Subscriber Rate. The term “Per-Subscriber Rate” shall mean the applicable

Mechanical Royalty Floor and All-In Royalty Floor as set forth in Your Rate Proposal.
37.

Play. The term “Play” shall have the same meaning as in Your Rate Proposal.

38.

Prices.

The term “Prices” shall mean all prices or other amounts (whether

measured in currency or any other form of consideration) listed or charged to any entity (including
consumers, users, labels, advertisers, etc.) in connection with a Service, including: (a) to users for
use of the Service (such as for purchase of subscriptions to the Service, or for the purchase of
Permanent Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for payper-click or other advertising-related activity; (d) for promotional activities offered on the Service;
and (e) for Internet referral traffic or other referrals for goods or services made to or from the
Service.
39.

Pricing. The term Pricing shall mean actual, potential, contemplated, estimated or

forecasted pricing, or setting or determining any Price.
40.

Promotional Offering. The phrase “Promotional Offering” shall have the same

meaning as in Your Rate Proposal.
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41.

Rate Proposal. The phrase “Rate Proposal” shall mean Your Proposed Rates and

Terms as submitted in Your Written Direct Statement, filed on October 13, 2021.
42.

Record Company. The phrase “Record Company” shall mean any company that

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights
(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent,
subsidiary or affiliate recording companies and record labels and any aggregators, and, for the
avoidance of doubt, includes any Sound Recording Company as defined in 37 C.F.R. § 385.2
(2019) and any Record Company as defined in 37 C.F.R. § 385.11 (2014).
43.

Relevant Time Period. The phrase “Relevant Time Period” shall mean January 1,

2017 to present.
44.

Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S.

Copyright Act.
45.

Service. A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service.
46.

Service Provider Revenue. “Service Provider Revenue” shall mean revenue

received, paid to, recognized or expensed by You in connection with Your Services, including
advertising revenue and subscription revenue. Service Provider Revenue includes all revenue
defined as Service Provider Revenue in either 37 C.F.R. § 385.2 (2019) or in Your Rate Proposal,
and all revenue defined as Service Revenue in 37 C.F.R. § 385.11 (2014).
47.

Static-Image Art Track. The phrase “Static Image Art Track” shall have the

meaning ascribed to it by You in paragraph 30 of the Higginson WDT.
48.

Student Plan. The phrase “Student Plan” shall have the same meaning as in Your

Rate Proposal.
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49.

Total Content Cost. The phrase “Total Content Cost” shall mean the total amount

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited
Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes
Total Cost of Content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a
an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 C.F.R.
§§ 385.13 and 385.23 (2014).
50.

Winback Offer. The phrase “Winback Offer” shall have the same meaning as in

Your Rate Proposal.
51.

YT. The term “YT” shall mean YouTube.com.

52.

YTM. The term “YTM” shall mean YouTube Music.

53.

YTMP. The term “YTMP” shall mean YouTube Music Premium.

54.

YTP. The term “YTP” shall mean YouTube Premium.

55.

The singular form of a noun or pronoun shall be considered to include within its

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include
the present tense where the clear meaning is not distorted. The term “including” shall mean
“including but not limited to.” The term “or” shall mean “and” and vice-versa, as necessary to
bring within the scope of the Requests all information or Documents that would be excluded absent
this definition.
Dated: November 2, 2021
New York, New York
PRYOR CASHMAN LLP
By:
Benjamin K. Semel
Frank P. Scibilia
Donald S. Zakarin
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7 Times Square
New York, New York 10036
(212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com
Attorneys for Copyright Owners
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APPENDIX A: DOCUMENT REQUESTS
1.

Documents sufficient to show Your monthly step-by-step royalty pool calculation

for each Offering.
2.

Documents sufficient to show how each pool calculation input was calculated,

including:
a. Which department and position gathers the subject data;
b. Which position signs off on each final input of such data;
c. Any and all code that is used in the data gathering process;
d. Which database repositories are queried and for what information;
e. Any and all processes for subsequent modifications to the data; and
f. Any and all processes used to Measure pool calculation inputs, and which
department and position signs off on each Measure.
3.

Documents sufficient to show, for each of Your Eligible Digital Music Service

Offerings, broken down monthly at every level of detail available for the Relevant Time Period,
under the terms and definitions of Your Rate Proposal:
a. Your payable royalty pool under 37 C.F.R. § 385.21(b);
b. Your Net Advertising Revenue;
c. Your Net Subscription Revenue;
d. Your Per-Subscriber Rate calculations;
e. Your Allocation; and
f. For each Bundled Subscription Offering, the reduction to the payable royalty pool
that would be made in connection with the proportional standalone price of the
Eligible Digital Music Service.

PUBLIC VERSION

4.

Documents sufficient to show, for each of Your Eligible Digital Music Service

Offerings, broken down monthly at every level of detail available for the Relevant Time Period,
under the terms and definitions of Your Rate Proposal:
a. All applicable taxes, carriage and in-app commission fees, e-commerce fees,
referral fees, fees for tickets, merchandise and any upsells, as discussed in Your
definition Net Advertising Revenue, that You would be permitted to deduct from
Your gross revenues;
b. All applicable taxes, refunds charge-backs, declined payments, carriage and in-app
commission fees, other fees payable to platform, device or other distribution
partners in connection with Subscription Service transactions, e-commerce and
referrals fees, fees for tickets, merchandise, and any upsells, as discussed in Your
definition Net Subscription Revenue, that You would be permitted to deduct from
Your gross revenues;
c. All reductions to the counts of users with access to your subscription Eligible
Digital Music Services that You would be permitted to make;
d. All reductions to the payable royalty pool that You would be permitted to make in
connection with Your Allocation(s); and
e. All reductions to the payable royalty pool that You would be permitted to make in
connection with Bundled Subscription Offering(s).
5.

Documents sufficient to identify (by URL and title, together with all other metadata

maintained by You to identify such works) musical works in the public domain on each of Your
Offerings for each month, and the number of Plays of each such work each month.
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6.

Documents sufficient to identify (by URL and title, together with all other metadata

maintained by You to identify such works) all Non-Eligible Works (as defined in Your Rate
Proposal) other than works for which the reproduction and distribution right have been obtained
by voluntary license, on each of Your Offerings for each month, and the number of Plays of each
such work each month.
7.

Documents sufficient to identify on a monthly basis the number of total subscribers,

inactive subscribers and Active Subscribers for Your Bundled Subscription Offerings.
8.

All Analysis concerning Your actual or projected costs of licensing sound

recordings or musical works for any of Your Services or Offerings.
9.

All Analysis comparing a subscriber-based rate prong against the TCC as a

backstop to protect against revenue deferral and loss leader strategies.
10.

All revenues that you receive from Digital Service Providers in connection with the

distribution of their Services through your app store, broken down at every level of specificity at
which it is maintained by You.
11.

All Analysis concerning the use of loss leader strategies, discounted, promotional

or low gross margin Pricing, by You or by any other Digital Service Provider.
12.

All Analysis concerning Your Business (in whole or in part, or concerning any of

Your Business lines or any aspect of Your Business) that discusses any of Your Services.
13.

All Documents concerning the Impact of Your Eligible Digital Music Services on

(a) Your Business; or (b) Your overall Business ecosystem.
14.

All Analysis concerning the Impact of any Service or Offering offered by You

during the Relevant Time Period on Your Business or Business Metrics.
15.

All Analysis concerning Pricing strategies or models for Your Services or Offerings.
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16.

For each of Your Bundle Subscription Offerings: (a) all Analysis concerning the

Pricing that was implemented; (b) all Analysis concerning the Impact of the Pricing that was
implemented on Your Business Metrics; (c) all Analysis including reports to Business Leadership,
or any other decisionmakers, concerning the Pricing that was implemented; and (d) all Analysis
concerning the Impact of Pricing other than the Pricing that was implemented on Your Business
Metrics.
17.

For each of Your Subscription Offerings, including Your Discounted Subscription

Offerings: (a) all Analysis concerning the Pricing that was implemented; (b) all Analysis
concerning the Impact of the Pricing that was implemented on Your Business Metrics; (c) all
Analysis including reports to Business Leadership, or any other decisionmakers, concerning the
Pricing that was implemented; and (d) all Analysis concerning the value of the different types of
content available on each Offering.
18.

All Analysis concerning consumer willingness to pay for music products, product

or service bundles, or features on Eligible Digital Music Services, including conjoint analyses,
cohort analyses, surveys, or data analyses.
19.

All Analyses concerning the Impact of consumer willingness to pay on Your

Pricing for Your Services or Offerings.
20.

All Documents concerning the decision to separately offer the YTMP Service and

the YTP Service.
21.

All Documents concerning the assertion in paragraph 12 of the Leonard WDT that

“a service that offers multiple types of content likely would earn less subscription revenue if it
stopped offering the non-Section 115 content.”
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22.

All Documents concerning the “economies of scope” that You exploit as a result of

offering multiple types of content to Your subscribers in one Service.
23.

Documents sufficient to show Your U.S. costs, revenues, profits, and margin

calculations for each of Your Services, broken down at every level of specificity for which records
are maintained by You.
24.

Documents sufficient to show each Business Metric that You track and report for

Your Services.
25.

All regular or periodic Analysis that reports Business Metrics concerning Your

Services.
26.

All Documents in which You report Business Metrics for Your Services to any

member of Your Business Leadership.
27.

Personnel charts or other Documents sufficient to show the reporting lines for each

witness who submitted written testimony for You, including the line of reports up from the witness
to the top of the organization, and all personnel who report directly or indirectly up to the witness.
28.

For each cost of Your Eligible Digital Music Services that is shared or allocated

with any other service, department or other Business unit, documents sufficient to identify the total
cost, the other Business unit(s) that also shares the cost, the method of allocation, and the amount
allocated to each Business unit.
29.

All Analysis concerning projected costs, revenues, profits or other Business Metrics

concerning any of Your Services or Offerings.
30.

All Analysis of margins concerning Your Eligible Digital Music Services.
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31.

All Analysis of minimum measures of revenues, profits or other Business Metrics

that are necessary in order for You to continue to offer any of Your Eligible Digital Music Services,
including any Analysis of break-even points or shut-down points for such services.
32.

Documents sufficient to identify the income generated for You by the activity for

which You purport to have paid $4 billion to music rights holders in March 2021.
33.

All Analysis concerning the launch of any Google Service or Offering, including

(a) all Analysis of the Impact of such Service or Offering on Your Business; (b) all Analysis of
Pricing for such Service or Offering; (c) all Analysis concerning the marketing of such Service or
Offering; (d) all Analysis of Business Metrics for such Service or Offering; and (e) all Analysis
concerning the launch of such Service or Offering shared with Business Leadership.
34.

Documents sufficient to identify, broken out by category on a monthly basis, the

percentage and absolute number of Plays on each of Your Offerings, broken down on an Offeringby-Offering basis, of files that You claim are:
out of the total number of Plays of
files on, respectively, YTM and YTMP.
35.

Documents sufficient to identify, broken out by category on a monthly basis, the

revenues on each of Your Offerings, broken down on an Offering-by-Offering basis, that You have
Allocated to:

36.

Documents sufficient to identify, broken out by category on a monthly basis, the

TCC on each of Your Offerings, broken down on an Offering-by-Offering basis, that You have
Allocated to:
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37.

Documents sufficient to identify (including by URL and title), broken out by

category on an annual basis, the top 100 files based on number of Plays during the Relevant Period
on each of Your Offerings, broken down on an Offering-by-Offering basis, that You claim are:

38.

Documents sufficient to identify, on a monthly basis, all non-Section 115
with the URL and title of each such

embodied in each

the name of the musical work

upload data for each such

together with

the monthly count of non-115 Interactive Streams for each such
39.

Documents sufficient to identify (including by URL and title) all files that You

claim are, respectively, “

” and “

Agreement with

” as defined in Your

, and all files that You reported in Your accountings to
as, respectively, “

” and “

”

pursuant to that Agreement and during the Relevant Time Period.
40.

Documents sufficient to identify (including by URL and title) all files that You

claim are, respectively, “

” and “

Agreement with

, and all files that You reported in Your

accountings to
“

as, respectively, “

” and

” pursuant to that Agreement and during the Relevant Time Period.
41.

Documents sufficient to identify (including by URL and title) all files that You

claim are, respectively, “
with

” as defined in Your

” and “

” as defined in Your Agreement

, and all files that You reported in Your accountings to
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as, respectively, “

” and “

” pursuant to that Agreement and during

the Relevant Time Period.
42.

Documents sufficient to identify, on a monthly basis, the percentage of royalties

You paid to, respectively,
for what You define as
and
43.
an

.

All Documents concerning the issue of whether: (a) an
does or does not involve a phonorecord, (b) an

and/or
and/or an

is or is not subject to licensing under Section 115, or (c) You could, would, might seek to, or did
obtain a compulsory license for any
44.

All Documents where You discussed with any licensor the issue of whether: (a) an
or

does or does not involve a phonorecord and/or is or is not subject

to licensing under Section 115, (b) You could, would, might seek to, or did obtain a compulsory
license for any

or
or

or (c) You would not block or take down any
from any of Your Services because they are subject to

licensing under Section 115.
45.

Documents sufficient to identify the processes by which
respectively, in Google Ex. 93 were

defined and identified.
46.

Documents sufficient to identify, on a monthly basis, the percentage of Plays of

files on each of Your Offerings, broken down on an Offering-by-Offering basis, that provided a
user with access to a sound recording in: (a) “background play” mode, and (b) “audio-only mode,”
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as those terms are defined by You in paragraph 14 of the Higginson WDT, out of the total number
of Plays of files on each such Offering.
47.

Documents sufficient to identify the method You use to Measure royalties payable

to publishers, on a monthly basis, for Plays of files on each of Your Offerings, broken down on an
Offering-by-Offering basis, where You “provide a user with access to a sound recording included
in a music video, including an Official Video, using background play.”
48.

Documents sufficient to identify the method You use to Measure royalties payable

to publishers, on a monthly basis, for Plays of files where You provide a user with access to a
sound recording using audio-only mode.
49.

Documents sufficient to identify, on a monthly basis, the Plays, revenue, and TCC

for each of Your Offerings.
50.

Documents sufficient to identify the “activities” for which You “operate[] under

the Section 115 statutory license.”
51.

Documents sufficient to identify any “activity that is not subject to regulation, but

is comparable to Section 115 eligible activity,” as stated in paragraph 12 of the Leonard WDT.
52.

Documents sufficient to show, on a monthly basis: (a) the total number of musical

works used on Your Services; (b) the number of musical works used on Your Services that were
licensed by You, and for which You paid royalties, pursuant to the Section 115 statutory
compulsory license; and (c) the number of musical works used on Your Services that were licensed
by You and for which You paid royalties pursuant to voluntary licenses with music publishers or
other musical work rightsowners.
53.

Documents sufficient to identify (including by URL and title) the top 100 files

based on number of Plays on each of Your Offerings, broken down on an Offering-by-Offering
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basis, from January 1, 2021 to the present, that You claim
, either in whole or in part.
54.

All calculations performed by You to assess the difference in payments to

publishers in instances where “Google voluntarily pa[id] publishers at the then-current Section 115
rates,” rather than at the respective rate agreed to in the agreements with such publishers.
55.

Documents identifying all instances where You had a voluntary Agreement with a

publisher that included a Mechanical License and

56.

All iterations of Your

, as that term is used in the Higginson WDT, that were

applicable at any time from 2014 to present that were not produced as Exhibits to the Higginson
WDT.
57.

Documents sufficient to identify the purported 0.4% of the
.

58.
paid

Documents sufficient to identify, on an annual basis, the publishers to whom You
for what You define as

and

and the annual amounts paid to each publisher thereto.
59.

All Documents concerning Your

.
60.

All Agreements with any Record Company or music publisher covering any portion

of the Relevant Time Period in which You agreed to a rate structure that included a per-play rate
or rate prong.
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61.

All Agreements covering any portion of the Relevant Time Period concerning the

licensing of
.

If an Agreement was already produced in this

proceeding or in the Phonorecords III proceeding, you may refer to the production number in lieu
of re-producing such Agreement.
62.

All Documents exchanged with Record Companies or music publishers in which

You asserted any right under the Digital Millennium Copyright Act to use or to not remove, block,
or filter any sound recording(s) or musical work(s) on or available on any of Your Services.
63.

Documents sufficient to show, on a monthly basis, Your costs of licensing

administration prior to the availability of the MLC blanket license, including all costs incurred by
You in connection with Your own performance of licensing administration activities in connection
with voluntary and statutory licenses and uses pursuant thereto, and all amounts paid or expensed
by You to any third-party vendor providing license administration services (e.g., Music Reports,
Inc. or HFA/Rumblefish).
64.

All Documents concerning any other Eligible Digital Music Services’ costs of

licensing administration prior to the availability of the MLC blanket license, including any costs
or amounts paid or expensed by any Eligible Digital Music Service(s) to any third-party vendor
providing license administration services (e.g., Music Reports, Inc. or HFA/Rumblefish).
65.

All Documents concerning Google’s processes used to

on YouTube across YT, YTP, YTM, and YTMP, or any other Google Service or
Offering, including processes used to reconcile purported music “content types” as defined in
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Table IV.C.1 of the Higginson WDT, with the actual method of playback by a user (i.e., whether
accompanied by a video component).
66.

All Documents evidencing any Allocation in instances where Google “reli[ies]

upon the Section 115 compulsory licenses for some of its uses of musical works.”
67.

All Documents concerning the statement made in paragraph 56 of the Leonard

WDT that “
68.

.”
Documents concerning the reasons Google chose to discontinue Google Play Music,

including any Documents concerning any relationship between discontinuing Google Play Music
and Allocation or any of Your Business Metrics.
69.

All Documents identifying or concerning the revenues recognized by Google on a

monthly basis from advertising displayed or streamed in connection with (a) Google’s Eligible
Digital Music Services, and (b) Google’s other Services, broken out by Service.
70.

All Analysis concerning the Impact of any advertising-supported Service on Your

Business or on any of Your Business Metrics.
71.

All Analysis concerning the use of any data obtained by You from the use of Your

Services in connection with any other Google Business, including Your search and advertisingrelated Services or lines of Business, or the value to any other Google Business, including Your
search and advertising-related Services or lines of Business, of any data obtained by You from
Your Services.
72.

Documents sufficient to show Your calculation of Performance Royalties on a

monthly basis.
73.

Documents sufficient to show, on a monthly basis, the difference in the rates paid

by You to the MLC at Phonorecords III rates for uses of musical works under the blanket license,
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and the rates that would be paid by You for those same uses during that same period using Your
Proposed Rates, including Your proposed Allocation, and Promotional Plan terms.
74.

Documents evidencing, on a monthly basis, all “amounts retained by Apple for the

sale of any subscriptions to YTMP and YTP through the iOS application for YouTube Music.”
75.

All Analysis to determine the Impact of the deductions and/or exclusions from the

definitions of

identified in

paragraphs 65-66 of the Higginson WDT on royalties payable for the use of musical works on
Your Services, including all Analysis of the Impact of any such deductions and/or exclusions
pursuant to any Agreements with music publishers, and all Analysis concerning the Impact of any
such deductions and/or exclusions as proposed by You in this proceeding.
76.

All Analysis concerning the Impact on Mechanical Royalties of using Generally

Accepted Accounting Principles or “GAAP” to calculate any applicable revenues, royalties, TCC,
applicable consideration, or any other consideration.
77.

All Analysis concerning the “Royalty Floors for Specific Types of Offerings” in

§ 385.22 of Your Proposed Rates, including (i) the “Royalty Floor” rates proposed for each
Offering at § 385.22(a) and (ii) the “Adjustments to royalty floors” at § 385.22(c).
78.

All Documents concerning the assertion in paragraph 68 of the Leonard WDT that,

for subscription Services, “the percentage of revenue structure amounts to a per subscriber fee.”
79.

All Documents concerning the “shifting of revenue to complementary non-music

services,” as described in paragraph 69 of the Leonard WDT.
80.

All Analysis concerning the Impact of Discounted Subscription Offerings or

Bundled Subscription Offerings on Your Business or on any of Your Business Metrics.
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81.

All Analysis that Measures conversion rates of subscribers of any Discounted

Subscription Offering to any undiscounted Offering, or any subsequent retention or churn rates.
82.

All Analysis that Measures the length of time it takes You to “convert” customers

from Discounted Subscription Offerings to undiscounted Offerings.
83.

Documents sufficient to identify each of Your Bundles that You include as a

component of an Eligible Digital Music Service.
84.

All Agreements entered into for the licensing of sound recording or musical works

in connection with each of Your Bundled Subscription Offerings.
85.

In connection with each of Your Discounted Subscription Offerings and

Promotional Offerings: (a) all Analysis concerning competition or business strategies relating to
the implementation and launch such Discounted Subscription Offering or Promotional Offering;
(b) all reports to Business Leadership describing, summarizing or otherwise reporting on such
Discounted Subscription Offering or Promotional Offering in connection with their launch and
implementation; (c) any Analysis presented for internal approval of the launch of such Discounted
Subscription Offering or Promotional Offering; and (d) all Analysis concerning the Impact of such
Discounted Subscription Offering or Promotional Offering on Your Business or on any of Your
Business Metrics.
86.

Documents sufficient to identify for each of Your Discounted Subscription

Offerings and Promotional Offerings on a monthly basis: (a) the total revenues for the Offering;
(b) the revenues reported to musical works licensors pursuant to the Section 115 compulsory
license for the Eligible Digital Music Service in the Offering; (c) the number of subscribers to the
Offering; and (d) for any Bundle, the standalone Prices for each component of the Bundle (or,
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where no standalone Price for a component exists, the standalone Price(s) of the most closely
comparable product(s) or service(s) for each such Bundle component).
87.

All Documents identifying, on a monthly basis, for each Discounted Subscription

Offering and Promotional Offering, respectively: (a) the number of users and Plays included and
excluded for royalty pool calculations under Section 115 reporting; and (b) the number of users
and Plays included and excluded in royalty statements to Record Companies.
88.

All Analysis concerning the Impact of any Discounted Subscription Offering or

Promotional Offering on royalties payable for the use of musical works on Your Services.
89.

All Analysis concerning the Impact of any Discounted Subscription Offering or

Promotional Offering on Your Business or any Business Metrics.
90.

Documents sufficient to show for each of Your Services, broken out separately by

Service and on a monthly basis, the number of (a) Family Plan subscribers, and the number of
subaccounts under each Family Plan subscription; (b) Student Plan subscribers; (c) Annual and
Six-Month Plan subscribers; (d) Demo Accounts provided; (e) Winback Offer subscribers; and (f)
Limited Device Offer subscribers, as each of those terms are defined in Your Rate Proposal and
discussed in paragraph 99 of the Higginson WDT.
91.

All Analysis of Google’s “challenge to acquire new subscribers” to YTP and

YTMP, including any Analysis concerning any of Your Business Metrics for Your Offerings.
92.

All Analysis concerning Your purported need for “up to 15,000 Promoter Accounts”

for which no royalties would be paid pursuant to § 385.30(d) of Your Rate Proposal, including all
Analysis supporting such number.
93.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
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the Relevant Time Period that fit into the definition of “Family Plan” in Your Rate Proposal,
including: (i) the number of Subscribers to such Family Plan; (ii) the time period of such Family
Plan (i.e. number of months the Family Plan is made available for free or for a discount); (iii) the
number of such Family Plans offered for free; (iv) the number of such Family Plans offered at a
discount; (v) the price of each Family Plan; (vi) the conversion rate of Subscribers from a free
Family Plan Offering to a paid Subscription Offering; and (vii) the number of Plays of Interactive
Streams or Limited Downloads by users of each such Family Plan.
94.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Student Plan” in Your Rate Proposal,
including: (i) the number of Subscribers to such Student Plan; (ii) the time period of such Student
Plan (i.e. number of months the Student Plan is made available for free or for a discount); (iii) the
number of such Student Plans offered for free; (iv) the number of such Student Plans offered at a
discount; (v) the price of each Student Plan; (vi) the conversion rate of Subscribers from a free
Student Plan Offering to a paid Subscription Offering; and (vii) the number of Plays of Interactive
Streams or Limited Downloads by users of each such Student Plan.
95.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Annual Plan” in Your Rate Proposal,
including: (i) the number of Subscribers to such Annual Plan; (ii) the time period of such Annual
Plan (i.e. number of months the Annual Plan is made available for free or for a discount); (iii) the
number of such Annual Plans offered for free; (iv) the number of such Annual Plans offered at a
discount; (v) the price of each Annual Plan; (vi) the conversion rate of Subscribers from a free
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Annual Plan Offering to a paid Subscription Offering; and (vii) the number of Plays of Interactive
Streams or Limited Downloads by users of each such Annual Plan.
96.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Six-Month Plan” in Your Rate Proposal,
including: (i) the number of Subscribers to such Six-Month Plan; (ii) the time period of such SixMonth Plan (i.e. number of months the Six-Month Plan is made available for free or for a discount);
(iii) the number of such Six-Month Plans offered for free; (iv) the number of such Six-Month Plans
offered at a discount; (v) the price of each Six-Month Plan; (vi) the conversion rate of Subscribers
from a free Six-Month Plan Offering to a paid Subscription Offering; and (vii) the number of Plays
of Interactive Streams or Limited Downloads by users of each such Six-Month Plan.
97.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Demo Account” in Your Rate Proposal,
including: (i) the number of Subscribers to such Demo Account; (ii) the time period of such Demo
Account (i.e. number of months the Demo Account is made available for free or for a discount);
(iii) the number of such Demo Accounts offered for free; (iv) the number of such Demo Accounts
offered at a discount; (v) the price of each Demo Account; (vi) the conversion rate of Subscribers
from a free Demo Account Offering to a paid Subscription Offering; and (vii) the number of Plays
of Interactive Streams or Limited Downloads by users of each such Demo Account.
98.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Winback Offer” in Your Rate Proposal,
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including: (i) the number of Subscribers to such Winback Offer; (ii) the time period of such
Winback Offer (i.e. number of months the Winback Offer is made available for free or for a
discount); (iii) the number of such Winback Offers offered for free; (iv) the number of such
Winback Offers offered at a discount; (v) the price of each Winback Offer; (vi) the conversion rate
of Subscribers from a free Winback Offer to a paid Subscription Offering; and (vii) the number of
Plays of Interactive Streams or Limited Downloads by users of each such Winback Offer.
99.

Documents sufficient to identify, on a monthly basis, and on an Offering-by-

Offering basis, each of Your Offerings that are or have been available to users at any time during
the Relevant Time Period that fit into the definition of “Limited Device Offer” in Your Rate
Proposal, including: (i) the number of Subscribers to such Limited Device Offer; (ii) the time
period of such Limited Device Offer (i.e. number of months the Limited Device Offer is made
available for free or for a discount); (iii) the number of such Limited Device Offers offered for
free; (iv) the number of such Limited Device Offers offered at a discount; (v) the price of each
Limited Device Offer; (vi) the conversion rate of Subscribers from a free Limited Device Offer to
a paid Subscription Offering; and (vii) the number of Plays of Interactive Streams or Limited
Downloads by users of each such Limited Device Offer.
100.

All Documents concerning Your business strategies or reasons to make any

Discounted Subscription Offering or Promotional Offering including “to target consumers with a
lower WTP for streaming,” or any other strategy or reason to make such an Offering.
101.

Documents sufficient to identify, broken out by Offering on an annual basis: (a) the

number of subscribers to or users of each Discounted Subscription Offering and Promotional
Offering that “transition[ed] to a ‘regular’ higher priced plan,” and (b) the total number of
subscribers to or users of each such Discounted Subscription Offering or Promotional Offering.

A-18

PUBLIC VERSION

102.

All Documents concerning the statement that “in the absence of [promotional] plans,

service provider revenues would be lower.”
103.

All Documents concerning the statement that the ability for licensees to terminate

the blanket license pursuant to 17 U.S.C. § 115(c)(2)(J) “
” when due.
104.

All Analysis comparing the willing buyer willing seller standard and the 801(b)

standard for determining rates and terms for any statutory license under the U.S. Copyright Act,
and all Analysis of the Impact of either standard on royalties payable to music rights owners.
105.

All Documents relied upon by Your witnesses in connection with any testimony

offered in this proceeding, including copies of all materials relied upon by Your expert witness in
connection with his testimony.
106.

Documents sufficient to show, on a monthly basis, the total number of sound

recordings and musical works available for streaming through each of Your Offerings.
107.

All Analysis that Measures usage of Your ad-supported Services by End Users who

are utilizing an ad-blocker.
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APPENDIX B: PRODUCTION SPECIFICATIONS
I.

GENERAL

A.
Prior Productions. In instances in which a participant is producing hardcopy or
electronically-stored information that was previously produced to a party other than Copyright
Owners in another proceeding, the producing participant should make best efforts to comply with
these Specifications. If the producing participant believes that compliance with these
Specifications is too burdensome, the participants will meet and confer in an attempt to agree
upon a mutually-acceptable format that provides the discovering participant with a production
that can be reasonably accessed electronically.
B.
Privilege Logs. Participants shall exchange privilege logs, which shall provide,
along with other pertinent information about the document withheld or redacted, all claims of
privilege. As a supplement to the privilege log, the producing participant shall also produce a list
of the attorney(s) involved in the privileged communications, their firm(s) and all email
address(es) associated with the attorney(s). Participants should produce privileged logs in an
electronic and easily-searchable format.
II.

PRODUCTION OF HARDCOPY INFORMATION

A.
TIFFs. Hardcopy paper documents shall be scanned as single-page, Group IV
compression TIFF images of at least 300 dots per inch (DPI). Each image shall have a unique
file name, which is the Bates/control number of the document. Original document orientation
shall be maintained (i.e., portrait to portrait and landscape to landscape).
B.
Metadata Fields. Schedule 1 lists the information that shall be produced for
hardcopy information and provided in the data load file at the same time that the TIFF images
and Optical Character Recognition (OCR)-acquired text files are produced.
C.
OCR-Acquired Text Files. When subjecting physically documents to an OCR
process, the settings of the OCR software shall maximize text quality over process speed. Any
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are
OCR’d.
D.
Database Load Files/Cross-Reference Files. Documents shall be provided with
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii).
E.
Bates/Control Numbering. All images must be assigned a Bates/control number
that shall: (1) be unique across the entire document production and the document productions
made to Copyright Owners in Phonorecords III, including the remand proceeding; (2) maintain a
constant length across the entire production; (3) contain no special characters or embedded
spaces; and (4) be sequential within a given document. If a Bates/control number or set of
Bates/control numbers is skipped or otherwise omitted in a production, the producing participant
will disclose the Bates numbers or ranges in a cover letter accompanying the production.
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F.
Attachments – Parent-Child Relationships. Parent-child relationships shall be
preserved. When attachments and embedded files are combined within their parent documents,
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for
each attachment or embedded document, must be included in the data load file.
G.
Unitization of Documents. In scanning paper documents, distinct documents
shall not be merged into a single record, and single documents shall not be split into multiple
records (i.e., paper documents should be logically unitized). The participants will make best
efforts to unitize documents correctly.
III.

PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI)

A.
Culling Methodologies. The participants shall meet and confer to disclose and
discuss any methodology or technologies being employed by each participant to reduce or limit
the number of documents to be reviewed in the discovery process. This includes, but is not
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass
coding, automated coding and e-mail thread suppression. Each participant shall disclose the
proposed criteria for the exclusion of documents.
B.
System files.
reviewed or produced.

Common system and program files need not be processed,

C.
Email. Email shall be collected from the producing participant’s email
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.
Metadata and header files shall be extruded from email messages. Email messages, meeting
notices, calendar items, contacts and tasks shall be extracted.
D.
Metadata Fields. Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document. The participants are not obligated to populate manually any
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a
document repository where the document is currently residing, with the exception of Custodian,
Confidentiality, Document Type and South File Path fields, which shall be populated by the
producing participant.
E.
TIFFs. Single-page, Group IV compression TIFF images of at least 300 dots per
inch (DPI). Each image shall have a unique file name, which is the Bates/control number of the
document. Original document orientation shall be maintained (i.e., portrait to portrait and
landscape to landscape). TIFFs will show any and all text and images which would be visible to
the reader using the software that created the document (e.g., track changes in Microsoft Word
documents, speaker’s notes in Microsoft PowerPoint).
F.
Compressed Files/ZIPs.
Compressed file types shall be decompressed
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting
in individual folders and/or files.
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G.
Text Files. For each document, a single text file shall be provided along with the
image files and metadata. The text file name shall be the same as the page Bates/control number
of the first page of the document. File names shall not have any special characters or embedded
spaces. Electronic text must be extracted directly from the native electronic file unless the
document was redacted, an image file, or a physical file. In these instances, a text file created
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving
participant be required to rely upon a less accurate version of the text than the producing
participant. For example, if the producing participant has access to extracted text from electronic
document files, the receiving participant shall receive extracted text as well, instead of OCR’d
text generated from an image file.
H.
Spreadsheets. Spreadsheets shall be produced as a native document file along
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet,
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,”
endorsed with the applicable Bates/control number and any Confidentiality designations.
I.
Presentation programs (e.g., Microsoft PowerPoint).
PowerPoint
presentations and similar documents shall be processed with hidden slides and all speaker notes
unhidden, and shall be processed to show both the slide and the speaker’s notes on the TIFF
image.
J.
Structured Data. To the extent a response to discovery requires production of
discoverable electronic information contained in a database, the participants shall meet and
confer regarding the method(s) of production that will best provide all relevant information,
including but not limited to duplication of databases or limited access for the purpose of
generating reports.
K.
Audio and Video files. All audio and video files shall be produced in native
format with the source file path provided. Audio and video files will be considered e-documents
for purposes of Schedule 1.
L.
Other Native File Productions. To the extent a producing participant elects to
produce a file in native format (or such production is otherwise called for by these
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality
designation (if any). Any native files that are produced shall be produced with the source path
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1.
M.
File size limitation/Non-Standard Files. The format of production of unusually
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc.,
will be discussed before production to determine the optimal production format.
N.
Color. Except as otherwise provided herein, documents containing color need
not be produced initially in color. However, if an original document contains color necessary to
understand the meaning or content of the document, the producing participant will honor
reasonable requests for a color image of the document.
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an

O.
“-R”

Replacements. All files that are replaced for any reason must be annotated with
designation
appended
to
the
original
production
number.
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

ProdBeg

Control Number for the first
page of the
document.

ProdEnd

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Control Number for the last page
of the document.
Control Number of the
first production Bates number
of the first document of the
attachment.

BegAttach

Example Values

All

Prefix-0000000001

All

Prefix-0000000002

All

Prefix-0000000003

All

Prefix-0000000005

Control Number of the
last production Bates number
of the last document of the
attachment.
EndAttach

Custodian
/Source

Custodian name produced
in format: Lastname, Firstname.
Where redundant names occur,
individuals should be
distinguished by an initial which is
kept constant throughout
productions. For instance: Smith,
John
A. and Smith, John B.
All

Smith, Jane; Smith, John A.;
Smith, John B.; Taylor,
Michael

Descriptor for the type of
document:
"E-document" for electronic
documents not
attached to emails;
"Emails" for all emails; "Eattachments" for files that were
attachments to emails; and
"Hardcopy" for hard copy
physical documents that have
been scanned and converted to an
electronic image.
DocumentType

All
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description
File name of the E- document,
Email, or E- attachment including
the native file extension.

FileName
The file extension of the
document is defined as the
substring of the file name which
follows but does not include the
last occurrence of the dot
character.
DocExt
Represents that this file is
produced in its native file format.
NativeFile

EmailSubject

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Email, E-documents, Eattachments

Text of the subject line.htm

Email, E-documents, Eattachments

Htm

E-documents, Eattachments

Flag

Subject line of an email.
All SMTP addresses of all
recipients that were included on
the "To" line of the email.
Multiple recipients should be
delimited by the semicolon
character.

To
From

Example Values

The name and email
address of the sender of the
email.

Email

Text of the subject line

Email

larry.murphy@email.com

Email

Bart.Cole@email.com

Email

sstephens44@email.com

Email

ceo-gs@email.com

Email

mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Sent is included as
part of Date Sent this field is
not required.

All recipients that were included
on the "CC" line of the email.
CC

DateSent

All recipients that were
included on the "BCC" line of
the email.
Date and time an email was
sent.

Time Sent*

Date and time an email was
sent.

BCC

Email
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

DateRcvd

Date and time an email was
received.

TimeRcvd*

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)
Email

Date and Time an email was
received.
The file name(s) of the
documents attached to Emails, or
E-documents. E-documents with
embedded documents such as
documents contained in a ZIP file
should have the embedded
document name(s) listed here.
Multiple files should be delimited
by a semicolon character.

Attach

Email

ParentID

Control Number for the
first page of the parent
document.

ParentDate

Date of native file.

Email, E-documents
Native / Email,
E-documents, Eattachments
Native / Email,
E-documents, Eattachments

DateCreated

Date and time the document
was created.

Email, E-documents, Eattachments

TimeCreated*

Date and Time the document
was created.

Email, E-documents, Eattachments

Any value populated in the Title
field of the document properties.

Example Values
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Rcvd is included as
part of Date Rcvd this field is
not required.

AttachFilename1.ext;
AttachFilename2.ext;
AttachFilename3.ext
Prefix-0000000001
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Created is
included as part of Date
Created this field is not
required.

E-documents, Eattachments

Title

Subject

Any value populated in the
Subject field of the document
properties.

E-documents, Eattachments

Subject

Author

Any value populated in the
Author field of the document
properties.

E-documents, Eattachments

Author

Title
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

DateLastMod

Date and time the
document was last
modified to the file system of
the original
media from which it was
collected.

TimeLastMod*

Folder
Importance
MD5Hash

Redacted

Date and Time an email was last
modified.

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Email, E-documents, Eattachments

Email, E-documents, Eattachments

Email message directory.
Priority.
Checksum for a file, a
128-bit value.
Descriptor for documents that
have been redacted.
"Yes" for redacted
documents; "No" for
unredacted documents.
Descriptor for documents
that are replacements for
previously-produced documents.
"Yes" for replacement documents,
"No" for non-replacement
documents.

All
Email
Email, E-documents,
E-attachments

All

Replacement

All
The directory structure of
the original file(s). If a file is
inside of a container, the
container name is included in
the path.

SourceFilePath

Email, E-documents, Eattachments
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Example Values

mm/dd/yyyy hh:mm:ss AM

mm/dd/yyyy hh:mm:ss AM
* If TimeLastMod is
included as part of
DateLastMod this field is
not required.
Mailbox – Smith,
Joe\Inbox\Client
Materials\Crivella West\
Flag
e4d909c290d0fb1ca068ffad
df22cbd0

Yes

Prefix-0000000003-R
\ C:\Documents and
Settings\jsmith\My
Documents\CLE
material\SearchTermAnalys
isReport.pdf
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Example Values

The total number of
attachments including any
attachments that were not
processed and the
contents of additional
attached containers. A value
of zero (0) should be returned
for any files/documents
without attachments.
AttachmentCount

All

PgCount

Unique ID number for each
produced custodian.
Number of printed pages in
the document.

ProdVol

Name of media that data was
produced on.

Size

Size (in bytes) of the
original file.

CustodianID

All
All
All
Email, E-documents, Eattachments
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Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21–CRB–0001–PR (2023–2027)

COPYRIGHT OWNERS’ SECOND SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS TO GOOGLE LLC
Pursuant to the August 3, 2021 Order of the Copyright Royalty Board Granting Joint
Motion to Modify the Case Scheduling Order in the above-captioned proceeding, eCRB Docket
No. 25555, and the November 2, 2021 Stipulation between National Music Publishers’ Association
and the Nashville Songwriters Association International (collectively, the “Copyright Owners”),
on the one hand, and Amazon.com Services LLC, Apple Inc., Google LLC, Pandora Media, LLC,
and Spotify USA Inc., on the other, Google LLC shall serve written responses and objections to
the following requested documents on or before November 19, 2021, and shall produce
electronically copies of the following requested documents on a rolling basis, with a good-faith
initial production to be made on December 7, 2021 and substantial completion of productions of
all responsive documents on or before December 14, 2021.
I.

INSTRUCTIONS
1.

Except where otherwise indicated, Documents requested are those Documents

created or modified from January 1, 2017 to present (the “Relevant Time Period”).
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2.

All Documents that respond, in whole or in part, to any clause of any paragraph of

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their
entirety, including all attachments and enclosures. Only one copy need be produced of Documents
that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if
You indicate via a metadata field all of the custodians or repositories where such document existed.
3.

All Documents responsive to a Request shall be produced in a separated and

indicated range of bates-numbered documents. Alternatively, an index or metadata field can be
provided indicating, for each Request, which Documents are responsive to that Request.
4.

These Requests are continuing ones. If, between the date hereof and the time a

determination is issued in this proceeding, You receive or become aware of any additional
Documents from the Relevant Time Period responsive to the Request, You shall produce all such
further Documents as they are received or discovered.
5.

In addition to producing all original and final versions of Documents, You shall

produce all drafts, alterations, modifications, changes and amendments of Documents, as well as
all copies non-identical to the original in any respect, including any copy bearing non-identical
markings or notations of any kind.
6.

For any Document responsive to these Requests which is known to have been

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee,
date, number of pages, and subject matter; and explain in detail the events leading to the destruction
or loss, or the reason for the unavailability of such Document, including the location of such
Document when last in Your possession, custody, or control, and the date and manner of its
disposition.
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7.

If You object to any Documents requested on the grounds of privilege, work

product or other grounds, Your response should state the existence of the information, Document
or communication, identify the specific grounds on which Your objection is based in a manner that
will enable other participants to assess the claim, and identify the information objected by
furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general
description of the nature of the purportedly protected information.
8.

Documents should be produced in the manner and formats as described in

Appendix B, attached hereto.
II.

DEFINITIONS

The following definitions apply to the Requests:
1.

Agreement. The term “Agreement” shall include any and all Documents that form

a part of the transaction that is the subject of the agreement or of which the agreement is a part,
including any side letters or agreements that convey or describe any rights or consideration that
form a part of the transaction that is the subject of the agreement or of which the agreement is a
part.
2.

Allocation. The term “Allocation” shall mean any allocation of Plays, royalties

(whether mechanical, performance, synchronization or other royalties), revenue (including Service
Provider Revenue), Total Content Costs, and/or royalty floors, between or among Covered
Activity and non-Covered Activity and/or uses of Non-Eligible Works, and/or between or among
Offerings. The term “Allocation” shall include any “Allocation” as defined in Your Rate Proposal,
any “Total Allocation” as defined or described in paragraph 39 of the Higginson WDT, and any
“Music-Only Allocation” as defined or described in paragraph 41 of the Higginson WDT. The
term “Allocate” shall mean to make any Allocation.
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3.

Analysis. The term “Analysis” shall mean Documents including data, summaries,

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports,
presentations, slide decks, memoranda, budgets, estimates, discussions (including notes, minutes
of meetings, correspondence and testimony), communications, presentations (including those to
boards, potential or current investors, advertisers, lenders, investment bankers, the public and all
others), press releases, public statements, or any other documents that examine, analyze,
contemplate, consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report,
review, explore or otherwise address a subject matter, without regard to who created the
Document.
4.

Art Track. The phrase “Art Track” shall mean any “Static-Image Art Track,”

“multi-image Art Track,” and “Non-Static Image Art Track,” as defined, described or referred to
in paragraphs 18, 19 and 30 (including Table IV.B.2) of the Higginson WDT.
5.

Audio-Only Track. The phrase “Audio-Only Track” shall have the meaning

ascribed to it by You in paragraph 32 of the Higginson WDT.
6.

Bundle. The term “Bundle” shall mean any consumer offering or plan in which an

Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital
Music Service. Each such Offering with distinct components is a distinct Bundle.
7.

Bundled Subscription Offering. The term “Bundled Subscription Offering” shall

mean any offering of a Service made available to end users together with one or more other
products or services. The phrase “Bundled Subscription Offering” shall include any offering that
meets the definition of “Bundled Subscription Offering” as proposed by You in Your Rate
Proposal. Each such Offering with distinct components is a distinct Bundled Subscription
Offering.
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8.

Business. The term “Business” shall include the operations of each and every of

Your business units, departments or any other subdivisions, and includes operations concerning
all of the products, services (including all advertising-related services and lines of business),
Devices (including all Android Devices), Google Services or other commercial or business
activities or services in which You engage.
9.

Business Leadership. The Phrase “Business Leadership” shall mean all members

of the executive teams of Google LLC and YouTube LLC during the Relevant Time Period,
including but not limited to Sundar Puchai, Ruth Porat, Lorraine Twohill, Ana Corrales, Benjamin
Fried, Philipp Schindler, Susan Wojcicki, Robert Kyncl, Lyor Cohen, Zahavah Levine, Danielle
Tiedt, Martin Kon and Neal Mohan.
10.

Business Metrics.

The phrase “Business Metrics” means data, analysis or

measures of business performance or success, including measures of customer lifetime value (each
example in this definition is just an example, and the term includes any similar metric by whatever
acronym or name is used, such as lifetime value, lifetime revenues, lifetime customer value, CLV,
LTV, CLTV, LTR, LCV, etc.), subscriber or customer acquisition costs or SAC or CAC, average
revenue per user or ARPU, churn or retention rates, trial or promotional conversion rates, revenues,
profits, margins, enterprise or share value, subscriber or customer growth, net promoter score or
NPS, consumer willingness to pay (WTP) or any other metric or key performance indicator used
by You to measure or define business performance or success.
11.

Concerning.

The term “concerning” shall mean constituting, comprising,

memorializing, analyzing, discussing, reflecting or relating to.
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12.

Covered Activity. The phrase “Covered Activity” shall have the same meaning as

in Your Rate Proposal, and “Licensed Activity,” as defined in 37 C.F.R § 385.2 (2019) and 37
C.F.R. § 385.11 (2014).
13.

Device. The term “Device” shall mean any hardware, software or consumer

electronics device, product, good or service that allows a user to play sound recordings, including
portable and non-portable MP3 players, iPods, smartphones, media players, digital audio players,
car audio or media players, smart TVs, speakers, smart speakers, home stereo systems, or software
applications, including the Google Home and/or Google Nest products and any and all other
Google Assistant-enabled devices or products, desktop computers, laptop computers (including
Chromebooks), and other Android devices, regardless of whether playing sound recordings is the
sole or primary purpose of such device.
14.

Digital Service Provider. The phrase “Digital Service Provider” shall mean any

company or service providing users with access to one or more Services, including any Digital
Music Provider as defined in Section 115, including its present and former parents, subsidiaries,
and affiliates, its predecessors, its successors, and its present and former members, principals,
officers, directors, employees, partners, associates, agents, representatives, and other persons
acting or purporting to act on its behalf, representing or including one or more such companies or
Services. The phrase “Digital Service Provider” shall also include any trade association or
lobbying group that represents or is funded in whole or in part by one or more Digital Service
Providers, including DiMA. For the avoidance of doubt, “Digital Service Providers” include
participants Amazon, Apple, Google, Spotify and Pandora.
15.

Discounted Subscription Offering. A “Discounted Subscription Offering” shall

mean any subscription Offering offered at a discount off the standard, list or retail price (including
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at no charge for a period of time), including any Family Plan, Free Trial Offering, Student Plan or
Winback Offer.
16.

Document. The term “Document” is defined as set forth in Rule 34(a) of the

Federal Rules of Civil Procedure. “Document” shall be broadly defined to include electronicallystored information and all media on which information is recorded or stored.
17.

Effective Royalty Rates. The phrase “Effective Royalty Rates” means the series

of fractions where: (1) the numerator is equal to the total royalties paid by You for the respective
Offering for the respective period, and (2) the respective denominators are, for the respective
period: (i) total reported subscribers; (ii) total end users with access to the Offering; (iii) total
reported plays; and (iv) total revenues reported.
18.

Eligible Digital Music Service. The phrase “Eligible Digital Music Service” shall

mean any product, offering, or service that involves activity that, in whole or in part, is currently
or was at any time during the Relevant Time Period subject to compulsory licensing under Section
115 and/or covered under 37 C.F.R. Part 385.
19.

End Users. The phrase “End Users” shall have the same meaning as in Your Rate

Proposal.
20.

Family Plan. The phrase “Family Plan” shall have the same meaning as in Your

Rate Proposal.
21.

Free Trial Offering. The phrase “Free Trial Offering” shall have the same

meaning as in Your Rate Proposal.
22.

Google, You or Your. The term “Google,” “You,” or “Your” shall mean Google

LLC, its present and former parents (including Alphabet Inc.), subsidiaries, and affiliates, its
predecessors, its successors, and its present and former members, principals, officers, directors,
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employees, partners, associates, agents, representatives, and other persons acting or purporting to
act on its behalf.
23.

Higginson WDT. The phrase “Higginson WDT” shall mean the Written Direct

Testimony of Carletta Higginson submitted by You in this proceeding.
24.

Interactive Stream. The phrase “Interactive Stream” shall mean a digital delivery

of a sound recording of a musical work, using streaming technology, in response to an end user’s
request (made in any manner), and, for the avoidance of doubt, includes Eligible Interactive
Streams as defined in 37 C.F.R. § 385.2 (2019) and Interactive Streams as defined in 37 C.F.R.
§ 385.11 (2014).
25.

Limited Download. The phrase “Limited Download” shall mean a digital delivery

of a sound recording of a musical work that is available for listening by the end user for a limited
period of time or a limited number of times, and, for the avoidance of doubt, includes Eligible
Limited Downloads as defined in 37 C.F.R. § 385.2 (2019) and Limited Downloads as defined in
37 C.F.R. § 385.11 (2014).
26.

Measure. The term “Measure” shall mean to average, benchmark, calculate,

compute, estimate, forecast, gauge, quantify or value.
27.

Mechanical License. The phrase “Mechanical License” shall mean any license

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct
negotiation, from the Harry Fox Agency, or in compliance with the provisions of Section 115 and
its implementing regulations).
28.

Mechanical Royalty. The phrase “Mechanical Royalty” shall mean any royalty

paid pursuant to a Mechanical License.
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29.

Mixed Service Bundle. The phrase “Mixed Service Bundle” shall have the same

meaning as in Your Rate Proposal.
30.

Non-Eligible Digital Music Service. A “Non-Eligible Digital Music Service”

shall mean any product or service that involves the transmission or delivery of one or more sound
recordings of musical works (including where sound recordings of musical works are embodied in
music videos or other audiovisual works) in the form of digital signals, whether for free or by
subscription, whether by streaming or download (either permanent or temporary), whether offering
a single type of music service or bundling together different music services (e.g., streaming and
downloads), and whether available on a personal computer, television, receiver, set-top box,
mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, etc.), or
any other device or platform, where such product is not currently and was not at any time during
the Relevant Time Period subject to compulsory licensing under Section 115 or covered under 37
C.F.R. Part 385.
31.

Non-Eligible Works. The phrase “Non-Eligible Works” shall have the same

meaning as in Your Rate Proposal.
32.

Non-Static Image Art Track. The phrase “Non-Static Image Art Track” shall

have the meaning ascribed to it by You in paragraph 30 of the Higginson WDT.
33.

Offering. An “Offering” of a Service shall mean each version, variation or offering

of such Service to end users, including any version, variation or offering of the Service that is:
(a) marketed or sold at a different or discounted price or with different branding (including, e.g., a
Family Plan, Student Plan, Free Trial Offering, or Promotional Offering); (b) bundled with any
other product or service (including, e.g., a Bundled Subscription Offering or a Mixed Service
Bundle; (c) subject to different end user eligibility requirements; or (d) subject to different terms
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and conditions of use. For the avoidance of doubt, each Bundled Subscription Offering and Mixed
Service Bundle with distinct components is a distinct Offering.
34.

Performance Royalty. The phrase “Performance Royalty” shall have the same

meaning as defined in 37 C.F.R. § 385.2.
35.

Permanent Download. A “Permanent Download” shall mean a digital delivery of

a sound recording of a musical work in the form of a download that may be retained and played
on a permanent basis, and, for the avoidance of doubt, includes Permanent Downloads as defined
in 37 C.F.R. § 385.2 (2019) and Permanent Digital Downloads as defined in 37 C.F.R. § 385.2
(2014).
36.

Per-Subscriber Rate. The term “Per-Subscriber Rate” shall mean the applicable

Mechanical Royalty Floor and All-In Royalty Floor as set forth in Your Rate Proposal.
37.

Play. The term “Play” shall have the same meaning as in Your Rate Proposal.

38.

Prices.

The term “Prices” shall mean all prices or other amounts (whether

measured in currency or any other form of consideration) listed or charged to any entity (including
consumers, users, labels, advertisers, etc.) in connection with a Service, including: (a) to users for
use of the Service (such as for purchase of subscriptions to the Service, or for the purchase of
Permanent Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for payper-click or other advertising-related activity; (d) for promotional activities offered on the Service;
and (e) for Internet referral traffic or other referrals for goods or services made to or from the
Service.
39.

Pricing. The term Pricing shall mean actual, potential, contemplated, estimated or

forecasted pricing, or setting or determining any Price.
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40.

Promotional Offering. The phrase “Promotional Offering” shall have the same

meaning as in Your Rate Proposal.
41.

Rate Proposal. The phrase “Rate Proposal” shall mean Your Proposed Rates and

Terms as submitted in Your Written Direct Statement, filed on October 13, 2021.
42.

Record Company. The phrase “Record Company” shall mean any company that

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights
(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent,
subsidiary or affiliate recording companies and record labels and any aggregators, and, for the
avoidance of doubt, includes any Sound Recording Company as defined in 37 C.F.R. § 385.2
(2019) and any Record Company as defined in 37 C.F.R. § 385.11 (2014).
43.

Relevant Time Period. The phrase “Relevant Time Period” shall mean January 1,

2017 to present.
44.

Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S.

Copyright Act.
45.

Service. A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service.
46.

Service Provider Revenue. “Service Provider Revenue” shall mean revenue

received, paid to, recognized or expensed by You in connection with Your Services, including
advertising revenue and subscription revenue. Service Provider Revenue includes all revenue
defined as Service Provider Revenue in either 37 C.F.R. § 385.2 (2019) or in Your Rate Proposal,
and all revenue defined as Service Revenue in 37 C.F.R. § 385.11 (2014).
47.

Static-Image Art Track. The phrase “Static Image Art Track” shall have the

meaning ascribed to it by You in paragraph 30 of the Higginson WDT.
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48.

Student Plan. The phrase “Student Plan” shall have the same meaning as in Your

Rate Proposal.
49.

The MLC. “The MLC” means the Mechanical Licensing Collective.

50.

Total Content Cost. The phrase “Total Content Cost” shall mean the total amount

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited
Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes
Total Cost of Content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a
an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 C.F.R.
§§ 385.13 and 385.23 (2014).
51.

The singular form of a noun or pronoun shall be considered to include within its

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include
the present tense where the clear meaning is not distorted. The term “including” shall mean
“including but not limited to.” The term “or” shall mean “and” and vice-versa, as necessary to
bring within the scope of the Requests all information or Documents that would be excluded absent
this definition.
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Dated: November 9, 2021
New York, New York
PRYOR CASHMAN LLP
By:
Benjamin K. Semel
Frank P. Scibilia
Donald S. Zakarin
7 Times Square
New York, New York 10036
(212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com
Attorneys for Copyright Owners
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APPENDIX A: DOCUMENT REQUESTS
108.

Documents sufficient to show, broken down at every level of specificity at which

You report and pay royalties, the Effective Royalty Rates You paid to each sound recording and
musical work licensor for each of Your Services.
109.

Documents sufficient to show each distinct revenue total that You have reported to

The MLC or any sound recording or musical work licensor in any respective period for any product
or service that includes any of Your Eligible Digital Music Services.
110.

Documents sufficient to show each distinct subscriber total that You have reported

to The MLC or any sound recording or musical work licensor in any respective period for any
product or service that includes any of Your Eligible Digital Music Services.
111.

Documents sufficient to show each distinct Play total that You have reported to The

MLC or any sound recording or musical work licensor in any respective period for any product or
service that includes any of Your Eligible Digital Music Services.
112.

A copy of the database schema for all of Your databases that hold data used or

referenced in the calculation of royalties for any of Your Eligible Digital Music Services.
113.

All Documents underlying each distinct revenue total that You have reported to

The MLC or any sound recording or musical work licensor in any period for any product or service
that includes any of Your Eligible Digital Music Services, including all data, formulas and code
referenced or used to calculate the revenue total.
114.

Documents sufficient to show all of the consideration that You include in Your

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every
level of specificity at which they exist, including each type of consideration that You include
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(including cash, ownership equity, monetary advances, barter or any other monetary and/or
nonmonetary consideration), and the respective amounts included for each royalty reporting period.
115.

Documents sufficient to show all of the consideration that You have recorded for

rights to license sound recordings, broken down at every level of specificity at which they exist,
including each type of consideration that You include (including cash, ownership equity, monetary
advances, barter or any other monetary and/or nonmonetary consideration), and the respective
amounts expensed for each royalty reporting period.
116.

All Documents underlying each distinct Total Content Costs total that You have

reported to The MLC or any musical work licensor in any period for any product or service that
includes any of Your Eligible Digital Music Services, including all data, formulas and code
referenced or used to calculate the revenue total.
117.

All Documents underlying each distinct Performance Royalty total that You have

reported to any musical work licensor in any period for any product or service that includes any of
Your Eligible Digital Music Services, including all data, formulas and code referenced or used to
calculate the revenue total.
118.

All Documents underlying each distinct subscriber total that You have reported to

any sound recording or musical work licensor in any period for any product or service that includes
any of Your Eligible Digital Music Services, including all data, formulas and code referenced or
used to calculate the revenue total.
119.

All Documents concerning any audit of You by any sound recording or musical

work licensors that included within its scope any royalties paid or payable by you for Your Eligible
Digital Music Services.
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120.

All Documents concerning any audit of You by any sound recording or musical

work licensors that included within its scope any royalties paid or payable by you for Your Eligible
Digital Music Services, including Documents reflecting the institution of the audit, any errors
claimed or identified by the auditors and the resolution of the audit.
121.

All Agreements in which You obtain any exclusive rights to reproduce or distribute

any sound recordings or musical works, whether such exclusivity is in whole or in part, including
where such exclusivity is for a limited period of time.
122.

All Agreements with any songwriter or artist concerning the creation of sound

recording or musical works, in which you obtain or retain any rights, including copyrights or rights
to receive any royalties or income in connection with the exploitation of the rights.
123.

All Agreements concerning the acquisition or sale of sound recording or musical

work rights, including copyrights or rights to receive any royalties or income in connection with
the exploitation of the rights.
124.

Copies of all of Your Exhibits in electronic form with metadata as it existed when

collected from Your computer systems.
125.

Documents sufficient to identify Your organizational structure, including a list of

departments, the number of employees working in each department, and the responsibilities of
each department.
126.

All Documents provided to potential or actual investors, financial or investment

analysts, Board(s) of Directors, or any others concerning Your projected costs, revenues, financial
condition, business plans or strategies, as well as materials used in preparation of, or cited in, such
Documents.
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127.

All of Your audited and unaudited monthly and annual financial statements, at

every level of specificity at which they are created or maintained, including income statements,
balance sheets, projections, profit and loss statements, budgets, and cash flow statements, together
with all supporting or refuting schedules, analyses and other materials related to, underlying, or
used to support or refute such statements.
128.

All Documents concerning the current and future financial condition of the music

streaming industry, including any industry-wide or Digital Service Provider-specific forecasts,
projections, or analyses.
129.

Documents sufficient to show, for the U.S. music streaming industry generally, and

separately for Your U.S. Business and each of Your Eligible Digital Music Services: (a) the total
fixed and variable costs; (b) the source or category of each such cost; and (c) the amount spent on
each cost source or category, measured in the ordinary course of business.
130.

Documents sufficient to show, on a quarterly and annual basis, every type of profit

margin You measure in the ordinary course of business, for the U.S. music streaming industry
generally and separately for Your U.S. Business and each of Your Eligible Digital Music Services,
including gross profit margin, contribution margin, and operating profit margin, and Documents
sufficient to show how such margins are calculated.
131.

All Documents concerning the effect of the Section 115 Mechanical Royalty rate,

or any change in the Section 115 Mechanical Royalty rate, on the revenues or financial condition
of: (a) the music streaming industry generally; (b) any segment of the music streaming industry;
or (c) You or any other Digital Service Provider.
132.

All published or unpublished scholarly articles, or drafts of articles, written in

whole or in part by each of Your expert witnesses that relates to the music streaming industry, the
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music recording industry, the music publishing industry, songwriters, any Digital Service Provider,
music piracy, radio broadcasting, cable or terrestrial television broadcasting, or the delivery of
music or audiovisual content to consumers in any format and by any medium, including over the
Internet.
133.

Each Document constituting a report, testimony (whether written or in deposition,

trial, or hearing) or opinion, with exhibits, submitted by each of Your witnesses in any prior
Copyright Arbitration Royalty Panel, Copyright Royalty Board, ASCAP, BMI, or other ratesetting or regulatory proceeding that discusses or otherwise relates to any of the subjects discussed
in his or her Written Direct Testimony, as well as any such Document relating to music streaming,
any Digital Service Provider, music piracy, the promotional or substitutional effect of music
streaming, Mechanical Licenses, licenses for public performance of musical works, copyright
licenses with respect to sound recordings, benchmarking Analyses of any type, or rate-setting
Analyses of any type.
134.

Documents requested in the agreed-upon Initial Disclosure Categories that have not

already been produced in the Current Proceeding.
135.

All Documents, including Analyses, memoranda, presentations, studies, surveys,

and research findings, concerning all bonus payments You made or stock options You gave to
Your employees that are directly or indirectly related to any Business Metrics for any of Your
Services or Offerings.
136.

Documents sufficient to identify all Promotional Offerings that You have offered,

including Documents concerning the dates of operation, the sound recordings involved,
descriptions of the promotion, the number of End Users and Plays involved in the promotion, and
any other Business Metrics that You tracked in connection with the promotion.
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137.

All Documents concerning Your Promotional Offerings that You are required to

retain pursuant to 37 C.F.R. § 385.4, including “complete and accurate contemporaneous written
records of making or authorizing Eligible Interactive Streams or Eligible Limited Downloads,
including the sound recordings and musical works involved, the artists, the release dates of the
sound recordings, a brief statement of the promotional activities authorized, the identity of the
Offering or Offerings for which the zero-rate is authorized (including the internet address if
applicable), and the beginning and end date of each zero rate Offering.”
138.

All Documents concerning Your Promotional Offerings that You are required to

retain pursuant to 37 C.F.R. Part 385 (2017), including 37 C.F.R. 385.14(a)(3) or 385.24(c).
139.

Documents sufficient to show, separately, the number of End Users, Subscribers,

and accounts associated with each of Your Offerings throughout the Relevant Time Period.
140.

All Analysis concerning whether Your End Users are switching from any of Your

Offerings to any of Your other Offerings, including whether Your End Users are switching from
any advertising-supported Offering to any subscription Offerings, from any subscription Offerings
to any advertising-supported offerings, from any non-discounted Offerings to any discounted
Offerings, from any discounted Offerings to any non-discounted Offerings, and from any
discounted Offerings to other discounted Offerings.
141.

All Documents concerning how You verify the eligibility of End Users for Your

Family Plan.
142.

All Documents concerning how You verify the eligibility of End Users for Your

Student Plan.
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143.

Documents sufficient to show all discounts, programs or plans that You offer or

have offered for any of Your Offerings that allow access to any such Offerings to the public for a
lower effective price than the standalone individual price for the Offering.
144.

All Analysis concerning whether users of Your Family Plan are family members.

145.

All Analysis concerning violations of the eligibility terms of use for Your Family

Plan or Student Plan .
146.

Documents sufficient to show the number of end user accounts that You have

terminated for violation of your terms of use, and the reasons for termination.
147.

All Analysis Measuring usage of Your ad-supported Services by End Users who

are utilizing software that blocks or otherwise interferes with the transmission or receipt of
advertisements.
148.

All Analysis of consumers’ perception of the value of any of Your Services or

Offerings, including of the Prices at which such Services or Offerings could or should be offered.
149.

The results of all surveys that You have undertaken of End Users of Your platform

concerning awareness of Your podcast or music content.
150.

Documents sufficient to show all accounting policies and standards that You apply

in connection with the keeping of any records that are implicated in the calculation of royalties
under Your Rate Proposal, whether directly or in connection with allocation of costs or revenues.
151.

All Documents concerning the negotiation of the Phonorecords I or Phonorecords

II settlements.
152.

All Analysis concerning the statutory standards that apply to Copyright Royalty

Board proceedings to determine royalty rates and terms for making and distributing phonorecords,
namely, the willing buyer-willing seller standard or the former 801(b)(1) multifactor standard.
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153.

All royalty statements from January 1, 2009 to the present for each of the music

publishers receiving royalties from You.
154.

All royalty statements from January 1, 2009 to the present for each of the Record

Companies that ranked in any calendar year from January 1, 2009 to present, including 2021 year
to date, as a top 10 Record Company based on the amount of royalties paid by You.
155.

All license Agreements, and any amendments, extensions, or renewals of same,

entered into by You with any licensor of sound recordings or musical works for Your Services
from January 1, 2009 to present.
156.

All state and federal tax returns filed by (i) any of Your witnesses employed by

You, and (ii) the current members of Your Business Leadership.
157.

Copies of all of Your internal approval requests (with attachments) for licenses for

musical works or sound recording for any of Your Offerings, and all responses or subsequent
reports or correspondence concerning such requests.
158.

All Documents, including internal communications and communications between

You and the licensor, regarding the negotiation and performance of each sound recording or
musical work license Agreement, including each Agreement referenced or cited in Your written
direct statement.
159.

All slide decks or other presentations created for, or presented or provided to, any

potential licensor of sound recording or musical work rights for any of Your actual, potential or
contemplated Services.
160.

All of the original source data used to calculate or Measure any number, figure or

data point in Google Exhibit 93, and Documents sufficient to identify (i) the databases in which
the original source data was maintained; (ii) the method(s) used to retrieve the source data; (iii) the
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author(s) of Google Exhibit 93; and (iv) all persons who reviewed and/or approved of the content
of Google Exhibit 93.
161.

Documents sufficient to show how You Measured each of the “

identified of referenced (including “

” You

”) in Google Exhibit 93, broken out by year and by

.
162.

All Documents concerning Your negotiations with any music publisher regarding

licenses for
163.

and

.

Documents sufficient to identify the definitions of all data categories identified in

Google Exhibit 93.
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APPENDIX B: PRODUCTION SPECIFICATIONS
I.

GENERAL

A.
Prior Productions. In instances in which a participant is producing hardcopy or
electronically-stored information that was previously produced to a party other than Copyright
Owners in another proceeding, the producing participant should make best efforts to comply with
these Specifications. If the producing participant believes that compliance with these
Specifications is too burdensome, the participants will meet and confer in an attempt to agree
upon a mutually-acceptable format that provides the discovering participant with a production
that can be reasonably accessed electronically.
B.
Privilege Logs. Participants shall exchange privilege logs, which shall provide,
along with other pertinent information about the document withheld or redacted, all claims of
privilege. As a supplement to the privilege log, the producing participant shall also produce a list
of the attorney(s) involved in the privileged communications, their firm(s) and all email
address(es) associated with the attorney(s). Participants should produce privileged logs in an
electronic and easily-searchable format.
II.

PRODUCTION OF HARDCOPY INFORMATION

A.
TIFFs. Hardcopy paper documents shall be scanned as single-page, Group IV
compression TIFF images of at least 300 dots per inch (DPI). Each image shall have a unique
file name, which is the Bates/control number of the document. Original document orientation
shall be maintained (i.e., portrait to portrait and landscape to landscape).
B.
Metadata Fields. Schedule 1 lists the information that shall be produced for
hardcopy information and provided in the data load file at the same time that the TIFF images
and Optical Character Recognition (OCR)-acquired text files are produced.
C.
OCR-Acquired Text Files. When subjecting physically documents to an OCR
process, the settings of the OCR software shall maximize text quality over process speed. Any
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are
OCR’d.
D.
Database Load Files/Cross-Reference Files. Documents shall be provided with
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii).
E.
Bates/Control Numbering. All images must be assigned a Bates/control number
that shall: (1) be unique across the entire document production and the document productions
made to Copyright Owners in Phonorecords III, including the remand proceeding; (2) maintain a
constant length across the entire production; (3) contain no special characters or embedded
spaces; and (4) be sequential within a given document. If a Bates/control number or set of
Bates/control numbers is skipped or otherwise omitted in a production, the producing participant
will disclose the Bates numbers or ranges in a cover letter accompanying the production.
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F.
Attachments – Parent-Child Relationships. Parent-child relationships shall be
preserved. When attachments and embedded files are combined within their parent documents,
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for
each attachment or embedded document, must be included in the data load file.
G.
Unitization of Documents. In scanning paper documents, distinct documents
shall not be merged into a single record, and single documents shall not be split into multiple
records (i.e., paper documents should be logically unitized). The participants will make best
efforts to unitize documents correctly.
III.

PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI)

A.
Culling Methodologies. The participants shall meet and confer to disclose and
discuss any methodology or technologies being employed by each participant to reduce or limit
the number of documents to be reviewed in the discovery process. This includes, but is not
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass
coding, automated coding and e-mail thread suppression. Each participant shall disclose the
proposed criteria for the exclusion of documents.
B.
System files.
reviewed or produced.

Common system and program files need not be processed,

C.
Email. Email shall be collected from the producing participant’s email
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.
Metadata and header files shall be extruded from email messages. Email messages, meeting
notices, calendar items, contacts and tasks shall be extracted.
D.
Metadata Fields. Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document. The participants are not obligated to populate manually any
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a
document repository where the document is currently residing, with the exception of Custodian,
Confidentiality, Document Type and South File Path fields, which shall be populated by the
producing participant.
E.
TIFFs. Single-page, Group IV compression TIFF images of at least 300 dots per
inch (DPI). Each image shall have a unique file name, which is the Bates/control number of the
document. Original document orientation shall be maintained (i.e., portrait to portrait and
landscape to landscape). TIFFs will show any and all text and images which would be visible to
the reader using the software that created the document (e.g., track changes in Microsoft Word
documents, speaker’s notes in Microsoft PowerPoint).
F.
Compressed Files/ZIPs.
Compressed file types shall be decompressed
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting
in individual folders and/or files.
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G.
Text Files. For each document, a single text file shall be provided along with the
image files and metadata. The text file name shall be the same as the page Bates/control number
of the first page of the document. File names shall not have any special characters or embedded
spaces. Electronic text must be extracted directly from the native electronic file unless the
document was redacted, an image file, or a physical file. In these instances, a text file created
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving
participant be required to rely upon a less accurate version of the text than the producing
participant. For example, if the producing participant has access to extracted text from electronic
document files, the receiving participant shall receive extracted text as well, instead of OCR’d
text generated from an image file.
H.
Spreadsheets. Spreadsheets shall be produced as a native document file along
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet,
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,”
endorsed with the applicable Bates/control number and any Confidentiality designations.
I.
Presentation programs (e.g., Microsoft PowerPoint).
PowerPoint
presentations and similar documents shall be processed with hidden slides and all speaker notes
unhidden, and shall be processed to show both the slide and the speaker’s notes on the TIFF
image.
J.
Structured Data. To the extent a response to discovery requires production of
discoverable electronic information contained in a database, the participants shall meet and
confer regarding the method(s) of production that will best provide all relevant information,
including but not limited to duplication of databases or limited access for the purpose of
generating reports.
K.
Audio and Video files. All audio and video files shall be produced in native
format with the source file path provided. Audio and video files will be considered e-documents
for purposes of Schedule 1.
L.
Other Native File Productions. To the extent a producing participant elects to
produce a file in native format (or such production is otherwise called for by these
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality
designation (if any). Any native files that are produced shall be produced with the source path
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1.
M.
File size limitation/Non-Standard Files. The format of production of unusually
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc.,
will be discussed before production to determine the optimal production format.
N.
Color. Except as otherwise provided herein, documents containing color need
not be produced initially in color. However, if an original document contains color necessary to
understand the meaning or content of the document, the producing participant will honor
reasonable requests for a color image of the document.
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an

O.
“-R”

Replacements. All files that are replaced for any reason must be annotated with
designation
appended
to
the
original
production
number.
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

ProdBeg

Control Number for the first
page of the
document.

ProdEnd

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Control Number for the last page
of the document.
Control Number of the
first production Bates number
of the first document of the
attachment.

BegAttach

Example Values

All

Prefix-0000000001

All

Prefix-0000000002

All

Prefix-0000000003

All

Prefix-0000000005

Control Number of the
last production Bates number
of the last document of the
attachment.
EndAttach

Custodian
/Source

Custodian name produced
in format: Lastname, Firstname.
Where redundant names occur,
individuals should be
distinguished by an initial which is
kept constant throughout
productions. For instance: Smith,
John
A. and Smith, John B.
All

Smith, Jane; Smith, John A.;
Smith, John B.; Taylor,
Michael

Descriptor for the type of
document:
"E-document" for electronic
documents not
attached to emails;
"Emails" for all emails; "Eattachments" for files that were
attachments to emails; and
"Hardcopy" for hard copy
physical documents that have
been scanned and converted to an
electronic image.
DocumentType

All
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description
File name of the E- document,
Email, or E- attachment including
the native file extension.

FileName
The file extension of the
document is defined as the
substring of the file name which
follows but does not include the
last occurrence of the dot
character.
DocExt
Represents that this file is
produced in its native file format.
NativeFile

EmailSubject

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Email, E-documents, Eattachments

Text of the subject line.htm

Email, E-documents, Eattachments

Htm

E-documents, Eattachments

Flag

Subject line of an email.
All SMTP addresses of all
recipients that were included on
the "To" line of the email.
Multiple recipients should be
delimited by the semicolon
character.

To
From

Example Values

The name and email
address of the sender of the
email.

Email

Text of the subject line

Email

larry.murphy@email.com

Email

Bart.Cole@email.com

Email

sstephens44@email.com

Email

ceo-gs@email.com

Email

mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Sent is included as
part of Date Sent this field is
not required.

All recipients that were included
on the "CC" line of the email.
CC

DateSent

All recipients that were
included on the "BCC" line of
the email.
Date and time an email was
sent.

Time Sent*

Date and time an email was
sent.

BCC

Email
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

DateRcvd

Date and time an email was
received.

TimeRcvd*

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)
Email

Date and Time an email was
received.
The file name(s) of the
documents attached to Emails, or
E-documents. E-documents with
embedded documents such as
documents contained in a ZIP file
should have the embedded
document name(s) listed here.
Multiple files should be delimited
by a semicolon character.

Attach

Email

ParentID

Control Number for the
first page of the parent
document.

ParentDate

Date of native file.

Email, E-documents
Native / Email,
E-documents, Eattachments
Native / Email,
E-documents, Eattachments

DateCreated

Date and time the document
was created.

Email, E-documents, Eattachments

TimeCreated*

Date and Time the document
was created.

Email, E-documents, Eattachments

Any value populated in the Title
field of the document properties.

Example Values
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Rcvd is included as
part of Date Rcvd this field is
not required.

AttachFilename1.ext;
AttachFilename2.ext;
AttachFilename3.ext
Prefix-0000000001
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
mm/dd/yyyy hh:mm:ss AM
* If Time Created is
included as part of Date
Created this field is not
required.

E-documents, Eattachments

Title

Subject

Any value populated in the
Subject field of the document
properties.

E-documents, Eattachments

Subject

Author

Any value populated in the
Author field of the document
properties.

E-documents, Eattachments

Author

Title
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

DateLastMod

Date and time the
document was last
modified to the file system of
the original
media from which it was
collected.

TimeLastMod*

Folder
Importance
MD5Hash

Redacted

Date and Time an email was last
modified.

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Email, E-documents, Eattachments

Email, E-documents, Eattachments

Email message directory.
Priority.
Checksum for a file, a
128-bit value.
Descriptor for documents that
have been redacted.
"Yes" for redacted
documents; "No" for
unredacted documents.
Descriptor for documents
that are replacements for
previously-produced documents.
"Yes" for replacement documents,
"No" for non-replacement
documents.

All
Email
Email, E-documents,
E-attachments

All

Replacement

All
The directory structure of
the original file(s). If a file is
inside of a container, the
container name is included in
the path.

SourceFilePath

Email, E-documents, Eattachments

8

Example Values

mm/dd/yyyy hh:mm:ss AM

mm/dd/yyyy hh:mm:ss AM
* If TimeLastMod is
included as part of
DateLastMod this field is
not required.
Mailbox – Smith,
Joe\Inbox\Client
Materials\Crivella West\
Flag
e4d909c290d0fb1ca068ffad
df22cbd0

Yes

Prefix-0000000003-R
\ C:\Documents and
Settings\jsmith\My
Documents\CLE
material\SearchTermAnalys
isReport.pdf
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Schedule 1: ESI Metadata and Coding Fields

Field Name

Field Description

Populated For
(Email, Edocuments,
E-attachments,
Hardcopy)

Example Values

The total number of
attachments including any
attachments that were not
processed and the
contents of additional
attached containers. A value
of zero (0) should be returned
for any files/documents
without attachments.
AttachmentCount

All

PgCount

Unique ID number for each
produced custodian.
Number of printed pages in
the document.

ProdVol

Name of media that data was
produced on.

Size

Size (in bytes) of the
original file.

CustodianID

All
All
All
Email, E-documents, Eattachments
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Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21–CRB–0001–PR (2023–2027)

COPYRIGHT OWNERS’ RESPONSES TO THE
SERVICES’ SECOND SET OF INTERROGATORIES
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5,
the August 3, 2021 Order of the Copyright Royalty Board Granting Joint Motion to Modify the
Case Scheduling Order in the above-captioned proceeding, eCRB Docket No. 25555, and the
November 2, 2021 Stipulation between National Music Publishers’ Association (“NMPA”) and
the Nashville Songwriters Association International (“NSAI” and, together with NMPA, the
“Copyright Owners”), on the one hand, and Amazon.com Services LLC, Apple Inc., Google LLC,
Pandora Media, LLC, and Spotify USA Inc. (collectively, the “Services”), on the other, Copyright
Owners hereby serve the following Responses to the First Set of Interrogatories from the Services
(the “Interrogatories”), all of which are subject to the previously-served Objections to the First Set
of Interrogatories from the Services, dated November 29, 2021 (the “Objections”).
INTERROGATORY NO. 10:
For each of Your members, broken out for the years 2000, 2005, 2010, 2015, and 2017-2020,
identify the total number of Songwriters for whom it acted as Music Publisher; the total number
of compositions eligible for statutory licensing under 17 U.S.C. § 115(a)(1)(A)(i) or (ii) that has
been written or co-written by these Songwriters as of the year in question; the featured recording
artists and the International Standard Recording Code, if known, associated with the sound
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recordings embodying such composition; and the International Standard Musical Work Code and
year of release, if known, for each such composition.
RESPONSE TO INTERROGATORY NO. 10 :
Subject to and without waiver of its Objections, Copyright Owners respond as follows:
As reflected below, the Publisher Witnesses generally respond concerning the years 2017 through
2020, as all other years are irrelevant to the instant proceeding. The Publisher Witnesses cannot
distinguish “Songwriters,” as defined by the Services in these Interrogatories, from
payees/royaltors more generally. Accordingly, below each Publishing Witness responds with
respect to its distributions of royalties to royaltors each year for the years 2017 through 2020 and/or
identifies documents already available to the Services reflecting the same.
For peermusic
Peermusic’s systems do not distinguish between acquired compositions and those that are
written by “Songwriters” as posed by this Interrogatory. Below, peermusic describes the total
number of compositions in its U.S. catalog for each year from 2017 to 2020, together with the
number of new compositions added to its U.S. catalog from the prior year end. This information
is also identified in COEX-3.3 of the Copyright Owners’ Written Direct Statement.
Year
2017
2018
2019
2020

Total U.S. Catalog

# of Compositions Added

Additionally, below are the number of new U.S. client/royaltor accounts added to
peermusic’s systems for the years 2017 through 2020. The total number of U.S. clients for this
time period is reflected in COEX-3.3, which peermusic also identifies in response to this
Interrogatory.
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Year
2017
2018
2019
2020

New U.S. Client Accounts

For Sony Music Publishing (“SMP”)
SMP’s systems do not distinguish between acquired compositions and those that are
written by “Songwriters” as posed by this Interrogatory. Below, SMP describes the approximate
number of new compositions added to its U.S. catalog for each year for its 2018 through 2021
fiscal years (i.e., from April 1, 2017 through March 31, 2021).
Fiscal
Year
2018
2019
2020
2021

New U.S. Compositions

Additionally, below are the number of new U.S. client/royaltor accounts added to SMP’s
systems for calendar years 2017 through 2020.
Year
2018
2019
2020
2021

New U.S. Client Accounts

For Universal Music Publishing Group (“UMPG”)
UMPG’s systems do not distinguish between acquired compositions and those that are
written by “Songwriters” as posed by this Interrogatory. Below, UMPG describes the number of
new compositions added to its U.S. catalog for each year from 2017 through 2021 year to date.
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Year
New U.S. Compositions
2017
2018
2019
2020
2021 YTD
For Warner Chappell Music (“WCM”)
WCM’s systems do not distinguish between acquired compositions and those that are
written by “Songwriters” as posed by this Interrogatory. Below, WCM describes the number of
new compositions added to its U.S. catalog for each year for its 2017 to date. In further response
to this Interrogatory, the Copyright Owners identify P4-WARNER_CHAPPELL00000592,
produced concurrently herewith.
Year
2017
2018
2019
2020
2021

New U.S. Compositions

Regarding the number of WCM U.S. client/payees, the Copyright Owners identify P4WARNER_CHAPPELL00000591, produced concurrently herewith.
INTERROGATORY NO. 11:
For the years listed in Interrogatory No. 10 and for each of Your members, identify the total
number of Songwriters within each decile of Mechanical Royalty distributions (e.g., total number
of Songwriters to reach 10%, 20%, 30%, and so on of total Mechanical Royalty distributions for
the year), ranging from highest paid Songwriters to lowest paid Songwriters. Your answer should
include all Songwriter deciles that make up the Mechanical Royalty distribution pool for the given
year and should indicate in which decile each of the Songwriter Witnesses in the Current
Proceeding fell.
RESPONSE TO INTERROGATORY NO. 11 :
Subject to and without waiver of its Objections, Copyright Owners respond as follows:
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For peermusic
In response to this Interrogatory, Copyright Owners identify P4-PEERMUSIC00005363.
For Sony Music Publishing (“SMP”)
In response to this Interrogatory, Copyright Owners identify P4-SMP00000909, produced
concurrently herewith. As SMP’s royalty distributions systems do not distinguish among earned
royalty types for purposes of distribution, P4-SMP00000909 reflects total distributions to U.S.
clients by year for SMP.
For Universal Music Publishing Group (“UMPG”)
UMPG continues to process the data necessary to respond to this interrogatory and expects
to do so such that the Copyright Owners can supplement this response on its behalf early next
week (i.e., the week of December 6, 2021).
For Warner Chappell Music (“WCM”)
In

response

to

this

Interrogatory,

Copyright

Owners

identify

P4-

WARNER_CHAPPELL00000590, produced concurrently herewith, which reports the US source
mechanical royalties earned by WCM payees for 2017 through 2020. Additionally, Copyright
Owners identify P4-WARNER_CHAPPELL00000591, produced concurrently herewith, which
identifies all advances and royalties paid to WCM’s US payees.
Dated: December 3, 2021
New York, New York
PRYOR CASHMAN LLP
By:
Benjamin K. Semel
Frank P. Scibilia
Donald S. Zakarin
7 Times Square
New York, New York 10036
5
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(212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com
Attorneys for Copyright Owners
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Jewels by Anderson Paak o cial dance video by Neezu…
Neezu Crew
1:01

5.6K views • 9 months ago

Catching the guy who stole 20
things from me.
WhistlinDiesel
22:20

13M views • 2 weeks ago

Man Digs a Hole in a Mountain
and Turns it Into an Amazing…
Quantum Tech HD
15:18

123M views • 6 months ago

Gamers Atrapados Haciendo
Trampa

23:17

SORPRENDENTE
8.8M views • 6 months ago

Relaxing Jazz Music Background Chill Out Music -…

3:33:09

Cafe Music BGM channel
73M views • 4 years ago

How to Repair Broken Axle of a
Truck Trailer || Complete…
Amazing Things O cial
8.8M views • 6 months ago
ffi

20:26

Magnus Carlsen stunned by 17year-old super talent…

17:30

ChessBase India
1.4M views • 10 days ago

One of the Greatest Speeches
Ever | Steve Jobs

10:31

Motivation Ark
16M views • 1 year ago

Cómo sobreviven los pobres en
los Estados Unidos | DW…

42:31

SKIP NAVIGATION

DW Documental
16M views • 2 years ago

Heart - Stairway to Heaven Led
Zeppelin - Kennedy Center…

6:56

Mark Pakula
66M views • 9 years ago

7 Things Your Face Tells You
About Your Blood Sugars

UMPG Window
3,924 views • Feb 18, 2020

43

DISLIKE

SHARE

SAVE
15:56

I have never eaten such a
delicious sh! The most tende…

SUBSCRIBE

fi

Universal Music Publishing Group

Dr. Eric Berg DC
1.4M views • 1 month ago

6:44

Erstaunliche Rezepte
7.4M views • 4 months ago

World’s Most Dangerous Roads |
Burundi - The Racing Cyclists |…

SHOW MORE

43:20

Comments are turned off. Learn more

Free Documentary
13M views • 6 months ago

Classic Oxford Shoes
HANDMADE in Japan

37:13

Siroeno Yosui
2.3M views • 1 month ago

Peter Sellers - Parkinson
Interview: very funny!

36:03

FilmKunst
1.3M views • 6 years ago

Evolution of Nintendo [18892021]

28:53

Flatlife
5.4M views • 10 months ago

Sound City
YouTube Movies
Documentary
1:47:44

Free with Ads

Beautiful Relaxing Music •
Peaceful Piano Music & Guitar…

3:03:39

Soothing Relaxation
164M views • 3 years ago

After Effects character
animation work ow
fl

Introducing UMPG Window, the game-changing new hub for UMPG songwriters. With deep
analytics, insights and high-level snapshots. Request advance payment with one click, even on
international pipeline earnings.
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Emanuele Colombo

Search

1:25:25

18M views • 4 years ago

SIGN IN

ANIMALS REUNITED WITH
THEIR OWNERS AFTER YEARS!
Hooked
8:10

17M views • 2 months ago
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Music Publishing Revenue Topped $4B in 2020, Says NMPA | Billboard - National Music Publishers’ Association
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Media
Music Publishing Revenue Topped
$4B in 2020, Says NMPA | Billboard
June 15, 2021

With a 9.6% growth in revenues last
year, at the NMPA's annual meeting
president and CEO David Israelite
https://www.nmpa.org/music-publishing-revenue-topped-4b-in-2020-says-nmpa/
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pondered whether song values
have been undervalued.
The National Music Publishers’ Association (NMPA) is taking on two
giant new media companies, Roblox and Twitch, which it alleges
encourage copyright infringement potentially cheating publishers and
songwriters out of millions of dollars in royalties because they refuse to
properly license music. That announcement came from NMPA
president and CEO David Israelite at the organization’s annual meeting
on Wednesday (June 9), highlighting the kind of legal action the NMPA
does to protect songwriters' rights.
The news came as a stark tonal shift after Israelite presented an industry
fi

overview highlighting "signi cant growth in 2020," despite the COVID19 pandemic as a kind of reminder to what kind of action is necessary
from the NMPA in order to see continued growth for the publishing
fi

industry. "And that speaks to the strength of not only the diversi cation
of our income streams," he continued, "but also because of how songs
perform even in a bad economy."
The U.S. music publishing industry registered a 9.6% revenue increase to
$4.077 billion in 2020, up from $3.72 billion in 2019, according to the
NMPA presentation. Surprisingly, within that, performance collections
grew 7.92% to $2.1 billion from $1.945 billion in 2019.
Both growth percentages were slightly down from the increases posted
in between 2019 and 2018 when total revenue was up 12.7% from $3.3
billion in 2018; and within that performance was up 8.1% from $1.8
billion in the year earlier period.
Consequently, Israelite pointed out that the pandemic will likely
continue to be a drag upon growth. "Even though the world felt the
https://www.nmpa.org/music-publishing-revenue-topped-4b-in-2020-says-nmpa/
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ff

e ects of COVID back in March of 2020, because of the delayed nature
of much of the revenue streams for the publishing industry, there was a
later impact to the industry, but it also means it will continue later in
[2021] as we continue out of that problem," he said in a statement.
Synchronization revenue grew 13% to $954 million from $844 million in
2019, according to the NMPA -- but again that was less than the 22.7%
growth reported over 2018’s synch revenue $696 million.
Mechanical licensing, fueled by streaming enjoyed robust growth of
19.5% to $823.5 million, was up from $689.3 million. That's increased
growth from the 17.6% gain mechanical showed over 2018 when its
licenses generated $586.1 million.
It wasn't all good news, however: Other licensing income streams fell
17.1% to just under $200 million from $241 million in the prior year.
As a percentage of revenue for 2020, that breaks out to 51.5%
performance, 23.4% synch, 20.2% mechanical and 4.9% other. (Revenue
in 2019 broke out to 52.3% performance, 22.7% synch, 18.5%
mechanical and 6.5% other.)
During the year, the NMPA generated $109 million in revenue for its
members through lawsuits and other means, bringing total revenue to
nearly $935 million since 2005, Israelite reported.
Besides reporting on the state of the industry, the annual meeting is also
an opportunity to recognize songwriters and others in the music
industry for their contributions. During the event, Taylor Swift received
the NMPA Songwriter Icon Award and during her acceptance thanked
ff

collaborators Max Martin, Jack Antono , and Aaron Dessner and UMPG
Nashville chairman & CEO Troy Tomlinson, as well as NMPA board

https://www.nmpa.org/music-publishing-revenue-topped-4b-in-2020-says-nmpa/
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member and UMPG Chairman & CEO Jody Gerson, "for being such a
champion of female songwriters."
Priscilla Block opening the annual meeting with a medley of Swift songs
and, after Swift's acceptance, Sara Bareilles performed "Clean" from
Swift's 1989 album.
Other awards included the presentation of the NMPA President’s Award
to Rep. Jerry Nadler "for his commitment to fostering legislation that
promotes fairness for songwriters." In receiving the award, Nadler said
as chairman of the House of Representatives Judiciary Committee, "I
will continue to advocate for music creators."
After that, Country Music Association CEO Sarah Trahern was presented
the NMPA Industry Legacy Award. Artist Luke Bryan thanked Trahern for
all of her work on behalf of the music industry and Nashville and said he
would sing "Most People Are Good" in Trahern’s honor "because she’s
fi

de nitely one of the good ones."

fi

And, nally, peermusic executive chair Ralph Peer II was honored for his
50 years of service on the NMPA award.
The NMPA also announced new additions to its board of directors on
Wednesday, including Concord's chief publishing executive Jim
Selby and Spirit Music Group chairman Jon Singer.
In closing out his industry overview, Israelite pointed out that "despite
our many challenges, the state of the music publishing industry is
strong." He said the numbers also show the importance of digital
fi

streaming and new business models, like in-home tness, usergenerated social media and gaming.

https://www.nmpa.org/music-publishing-revenue-topped-4b-in-2020-says-nmpa/
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He said the $4.077 billion revenue number shows yet another lesson
about the value of songs: With talk that recent catalog sales may have
seen buyers pay too much, Israelite pondered if indeed songs were
undervalued. He asked, "What if [buyers] got a bargain?
Read on Billboard
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YEAR-END 2020
RIAA REVENUE STATISTICS

Joshua P. Friedlander | Senior Vice President, Research and Economics, RIAA

Streaming

FIGURE 2

Encompassing a wide range of services, streaming music
revenues grew 13.4% to $10.1 billion in 2020. This category
includes paid subscription services like Spotify, Apple Music,
and Amazon Music Unlimited, ad-supported on-demand
services such as Vevo, YouTube and the free version of
Spotify, and digital and customized digital radio like Pandora,
SiriusXM, and other Internet radio services. The streaming
category for the first time includes music license revenues
from Facebook and streaming fitness services (included for
2019 data as well). Streaming’s share of total revenues has
continued to grow, reaching 83% in 2020.

FIGURE 3

FIGURE 1

United States recorded music revenues grew 9.2% in 2020 to $12.2 billion at estimated retail value.
This is the fifth consecutive year of growth for the industry, as paid subscription services continued
to be the primary driver of revenue increases, and reached a record number of subscriptions.
Covid-19 affected the industry significantly through tour cancellations, retail store closures, and other
disruptions. Revenues from recorded music measured at wholesale value grew 8.9% to $8.0 billion.

Paid subscriptions to on-demand streaming services have
contributed the majority of recorded music revenues each
year since 2018. In 2020, full service paid subscriptions
grew 14.6% to $7.0 billion. Additionally, limited tier paid
subscriptions (services limited by factors such as mobile
access, catalog availability, product features or device
restrictions) grew 13.4% to $724 million. Services like
Amazon Prime, Pandora Plus, music licenses for streaming
fitness services, and other subscriptions are included in this
category. Combined, total paid subscriptions accounted for
64% of total revenues at estimated retail value.

PUBLIC VERSION

FIGURE 4

The number of paid subscriptions to on-demand streaming
services continued to increase at double-digit rates in 2020.
The average number of subscriptions grew by 15 million
from 60.4 million in 2019 to 75.5 million in 2020, the
biggest ever increase in a single year. These figures exclude
limited-tier services, and count multi-user plans as a
single subscription.

FIGURE 5

RIAA data analysis by Joshua P. Friedlander,
Senior Vice President, and Matthew Bass, Manager

Physical Products

A broad post-Covid-19 decline in advertising revenue growth
across many forms of media impacted ad-supported
on-demand revenues for music. Revenues from these
services (such as YouTube, the free version of Spotify, and
Facebook) grew 16.8% annually to $1.2 billion in 2020,
compared with an average of nearly 30% growth rate in
the 3 years prior. The volume of music streams on these
services continued to grow, with hundreds of billions of
streams delivered to more than 100 million listeners in the
United States, but only contributed 9.7% of revenues.
Revenues from digital and customized radio services
grew 3.9% to $1.2 billion in 2020. The category includes
SoundExchange distributions for revenues from services
like SiriusXM and Internet radio stations, as well as
payments directly paid by similar services, included in this
report as “other ad-supported streaming”. SoundExchange
distributions of $947 million were up 4.3% versus the
previous year, while other ad-supported streaming revenues
of $211 million were up 1.9%.

Digital Downloads

Revenues from digitally downloaded music were down 18%
to $674 million in 2020. Permanent downloads of albums fell
13% by value to $320 million, and individual track sales were
down 23% to $313 million in 2020. Downloads accounted for
only 6% of total recorded music revenues in 2020.

FIGURE 6

For the first time since 1986, revenues from vinyl records
were larger than from CDs. Total revenues from physical
products were virtually flat at $1.1 billion (down 0.5%).
Despite the challenges to retail sales from Covid-19
restrictions, vinyl grew 28.7% by value year-over-year to
$626 million, though still only account for 5.2% of total
revenues by value. Revenues from CDs declined 23% to
$483 million, continuing a long-term decline.

PLEASE READ THE COMMENTARY OF MITCH GLAZIER,
CHAIRMAN AND CEO, HERE: MEDIUM.COM/@RIAA
NOTE – Historical data updated for 2016 - 2019, including
updated revenue accounting standards starting in 2016.
Formats with no retail value equivalent included at wholesale
value. RIAA presents the most up-to-date information
available in its industry revenue reports and online statistics
database: https://www.riaa.com/u-s-sales-database
FOR NEWS MEDIA INQUIRIES, PLEASE CONTACT:
K. Kim Atterbury | 202-775-0101 | KAtterbury@riaa.com
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YEAR-END 2020
RIAA MUSIC REVENUE STATISTICS
United States Estimated Retail Dollar Value (In Millions, net after returns)
2019

2020

% CHANGE
2019-2020

Paid Subscription1

60.4
$6,115.2

75.5
$7,009.2

25.0%
14.6%

Limited Tier Paid Subscription2

$638.2

$723.6

13.4%

On-Demand Streaming (Ad-Supported)

$1,013.1

$1,183.1

16.8%

SoundExchange Distributions

$908.2

$947.4

4.3%

5

Other Ad-Supported Streaming

$207.3

$211.2

1.9%

Total Streaming Revenues

$8,882.0

$10,074.5

13.4%

Download Single

329.7
$408.4

257.2
$312.8

-22.0%
-23.4%

Download Album

37.5
$368.8

33.1
$319.5

-11.7%
-13.4%

Ringtones & Ringbacks

8.3
$20.6

8.1
$20.2

-1.9%
-1.9%

Other Digital6

1.8
$25.0

1.6
$21.9

-12.9%
-12.4%

Total Digital Download Revenues

$822.7

$674.4

-18.0%

$9,704.7

$10,749.0

10.8%

Synchronization Royalties7

$281.1

$265.2

-5.6%

CD

47.5
$630.7

31.6
$483.3

-33.6%
-23.4%

LP/EP

18.5
$479.5

22.9
$619.6

23.6%
29.2%

Music Video

1.3
$25.8

1.0
$27.4

-20.9%
6.2%

Other Physical8

0.4
$8.5

0.5
$8.8

24.0%
3.1%

Total Physical Units
Total Physical Value

67.7
$1,144.6

55.9
$1,139.1

-17.4%
-0.5%

Total Units9
Total Value

445.0
$11,130.4

355.9
$12,153.4

-20.0%
9.2%

% of Shipments10
Physical
Digital

2019
11%
89%

2020
10%
90%

DIGITAL SUBSCRIPTION & STREAMING
(Units)
(Dollar Value)

3
4

DIGITAL PERMANENT DOWNLOAD
(Units)
(Dollar Value)

TOTAL DIGITAL VALUE

PHYSICAL
(Units Shipped)
(Dollar Value)

TOTAL DIGITAL AND PHYSICAL

Retail Value is the value of shipments at recommended or estimated list price
Formats with no retail value equivalent included at wholesale value
Note: Historical data updated for 2019
1
Streaming, tethered, and other paid subscription services not operating under statutory licenses
Subscription volume is annual average number of subscriptions, excludes limited tier
2
Paid streaming services with interactivity limitations by availability, device restriction, catalog limitations, on
demand access, or other factors
3
Ad-supported audio and music video services not operating under statutory licenses
4
Estimated payments to performers and copyright holders for digital and customized radio services under
statutory licenses

Revenues for statutory services that are not distributed by SoundExchange
and not included in other streaming categories
Includes Kiosks, music video downloads, and starting in 2016 other digital music licensing
7
Includes fees and royalties from synchronization of sound recordings with other media
8
Includes CD Singles, Cassettes, Vinyl Singles, DVD Audio, SACD
9
Units total includes both albums and singles, and does not include subscriptions or royalties
10
Synchronization Royalties excluded from calculation
5

6

Permission to cite or copy these statistics is hereby granted, as long as proper attribution
is given to the Recording Industry Association of America.
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poll I N D U S T RY R E S E A R C H R E P O RTS • U N IT E D S TAT E S

Music Publishing Industry in the
US - Market Research Report
Updated: September 29, 2021

Played out: The digitization of music will likely continue to aid
the industry due to growing streaming revenue

error_outline Covid-19 Impact Update - Music Publishing Industry
in the US

IBISWorld's analysts constantly monitor the industry impacts of current events in realtime – here is an update of how this industry is likely to be impacted as a result of the
global COVID-19 pandemic:

error_outline

Revenue for the Music Publishing industry is projected to grow 8.3% in 2021 as a
result of an improving economy and a reduction in social distancing protocols.
Industry revenue grew 8.4% in 2020 as a result of higher streaming revenue. For
more detail, please see the Executive Summary chapter.

error_outline

The industry has benefited from increased mechanical royalties as a result of
increased streaming activity by consumers in recent years, which has more than
compensated for the decline in album sales. For more detail, please see the
Products and Services chapter.

error_outline

The industry's trend toward digital streaming revenue is expected to continue over
the five years to 2026, while continued acquisition of major artists' catalogs by
operators at the top of the industry is expected to drive new avenues for
monetization and revenue growth. For more detail, please see the Industry Outlook
chapter.
Purchase Options
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Note: The content in this report is currently being updated to reflect the trends outlined
above.

Music Publishing in the US industry trends
(2016-2021)
Consumers are now more exposed to music than ever before. Songs and albums can be heard
on the internet, on mobile devices, on the radio, in advertisements, in retail outlets, in video
games, in movies and on TV. With methods of distribution continually expanding, the Music
Publishing industry is partially responsible for ensuring that creators of musical works are
appropriately compensated. A noteworthy characteristic of the industry is its resilience in a
time in which traditional media distribution platforms have experienced disruption. Music
publishing has been resilient to the digital technology boom, benefiting from publishers' ability
to quickly target digital and mobile media outlets as new sources of licensing and dist... lock

Music Publishing in the US industry
outlook (2021-2026)

poll Average industry growth 2021-2026: x.x lock

The Music Publishing industry will likely continue to benefit from technological change and expand
streaming revenue over the five years to XXX. An anticipated economic recovery from the COVID19 (coronavirus) pandemic, combined with increased streaming revenue as a result of increased
consumer adoption and monetization channels, will likely generate tailwinds for the industry.
Relatedly, pent up demand for concerts is expected to raise industry revenue from performance
royalties early during the outlook period. Moreover, continued favorable regulatory developments
are anticipated to contribute to revenue growth over the next five years. Overall, industry revenue is
forecast to increase at an annualized rate of X.X% to $X.X billion during the outlook...

lock

Music Publishing in the US industry
statistics
Purchase Options
https://www.ibisworld.com/united-states/market-research-reports/music-publishing-industry/
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attach_money Market Size: $7bn
business Number of Businesses: 8,378

poll

Average Industry Profit Margin: x.x%

lock

supervisor_account Industry Employment: 14,016

Biggest companies in the Music
Publishing industry in the US
The Music Publishing industry carries a low level of market share concentration, despite the
industry's three largest companies, Universal Music Publishing Group, Sony/ATV Music
Publishing and Warner Music Group, owning the rights to the vast majority of contemporary and
older popular music recordings. The remainder of the industry is highly fragmented, and many
players are small subsidiaries of the three major music labels.
Major labels hold firm grasp
The largest operators in this industry are subsidiaries of larger parent companies and have
many subsidiaries themselves. Universal Music Publishing Group, the largest industry operator,
is owned by the French media giant Vivendi SA, and owns and manages 14 major recording
sublabels itself.
The second-largest operator, Sony/ATV Music Publishing is a business segment of Sony
Corporation of America (Sony), formed as a joint venture between Sony and the estate of
Michael Jackson. Sony/ATV has offices in more than 50 countries and owns and administers
the rights to titles from a broad range of artists.
Consolidation boosts profit
Over the five years to 2019, large industry operators have completed a series of acquisitions
and mergers of smaller, more profitable competitors in order to mitigate a declining market.
Most notably, EMI, the fourth-largest operator at the time, sold off each of it's business lines,
with Universal's acquisiting of EMI's recorded music operations and Sony, as part of a
consortium of investors, acquiring the music publishing arm of EMI Group, securing Sony/ATV's
position as the world's largest music publisher.
Artists drive competition
Operators in this industry must compete not only to gain contracts with major name artists but
also to license those artists' songs for as much profit as possible in a highly competitive
marketplace. Music publishers competePurchase
based onOptions
the range of music compositions held and
https://www.ibisworld.com/united-states/market-research-reports/music-publishing-industry/
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the characteristics of the recording artists and their music offerings. Companies compete for
the ownership of songs that are most likely to garner widespread distribution, and they
compete for the creative talents of both new artists and artists that have already established
themselves through other labels.
The companies holding the largest market share in the Music Publishing in the US industry
include Universal Music Publishing Group, Sony Music Publishing LLC and Warner Chappell
Music Inc.

pie_chart Universal Music Publishing Group Market Share: x.x% lock
pie_chart Sony Music Publishing LLC Market Share: x.x% lock
pie_chart Warner Chappell Music Inc. Market Share: x.x% lock
What is Music Publishing industry in the
US?
Industry Definition
This industry acquires, copyrights and authorizes the licensed use of musical compositions and
recordings. Publishers may own the rights to various musical works or have been chosen to
administer copyright and licensing agreements on behalf of musicians, songwriters and
composers. Licensing agreements specify the royalties paid to publishers in exchange for
authorized use of these works through various media channels.

Industry Products and Services
Mechanical royalties
Performance royalties
Synchronization royalties
Other
Sonstige

Industry Activities
Acquiring and registering copyrights to musical works
Licensing and distributing musical works
Purchase Options
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Collecting royalty payments from licensed users of musical works
Issuing royalty payments to composers and performers

Market research report - table of contents
About this Report
Industry Definition
This industry acquires, copyrights and authorizes the licensed use of musical compositions and
recordings. Publishers may own the rights to various musical works or have been chosen to
administer copyright and licensing agreements on behalf of musicians, songwriters and composers.
Licensing agreements specify the royalties paid to publishers in exchange for authorized use of
these works through various media channels.

Main Activities
Acquiring and registering copyrights to musical works
Licensing and distributing musical works
Collecting royalty payments from licensed users of musical works
Issuing royalty payments to composers and performers

Similar Industries
Additional Resources

Industry at a Glance
Industry Statistics Snapshot
Industry Structure
Executive Summary

Industry Performance
Key External Drivers
Per capita disposable income (/us/bed/per-capita-disposable-income/33/ )
Demand from major label music production
Number of broadband connections (/us/bed/number-of-broadband-connections/4654/ )
Album sales (/us/bed/album-sales/5187/ )

Current Performance
Publishing, COVID-19 and streaming services
Protecting and expanding revenue streams
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Industry structure and profit
Chart: Revenue Growth

Industry Outlook
Digital era
Rising importance of intellectual property
Large versus small labels
Table: Music Publishing Industry in the US Industry Revenue Outlook

Industry Life Cycle
Life Cycle Reasons
Chart: Benchmarking - Music Publishing Industry in the US Industry Lifecycle vs The Economy

Products and Markets
Supply Chain
Key Buying Industries
Musical Instrument & Supplies Stores in the US
Movie & Video Production in the US
Television Production in the US

Key Selling Industries
Independent Label Music Production in the US
Major Label Music Production in the US
Performers & Creative Artists in the US

Products & Services
Operators in the Music Publishing industry earn revenue from licensing the right to use an
artist's songs. Operators acquire the copyrights, or a share of...
Advertising clients
Radio programming clients
Music industry clients
Spoken word clients
Other

Demand Determinants
In the Music Publishing industry, music publishing primarily consists of acquiring,
protecting, administering and monetizing the rights to musical composi...
Major Markets
TV and film clients
Advertising clients
Radio programming clients
Music industry clients
Spoken word clients
Other
Chart: Major Market Segmentation for the Music Publishing Industry in the US Industry

International Trade
Business Locations
Chart: Business Locations by State Purchase Options
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Competitive Landscape
Market Share Concentration
The Music Publishing industry experiences a low level of market share concentration,
despite the fact that the industry's largest companies own the rights...
Key Success Factors
Cost Structure Benchmarks
Profit, Purchases, Wages, Other Costs
Chart: Cost Structure Benchmarking – Sector vs Music Publishing Industry in the US

Basis of Competition
Internal competition
External competition

Barriers to Entry
Table: Barriers to Entry Checklist for the Music Publishing Industry in the US Industry

Industry Globalization

Major Companies
Universal Music Publishing Group (UMPG) is owned by the French media giant Vivendi SA
(Vivendi), a global entertainment provider of TV, film, music and di...
UMPG
Table: UMPG - financial performance

Sony Music Publishing
Warner Chappell

Operating Conditions
Capital Intensity
The Music Publishing industry exhibits a moderate level of capital intensity. For every $1.00
spent on wages, the average industry operator will make an e...
Chart: Level of Capital Intensity for the Music Publishing Industry in the US Industry
Chart: Tools of the Trade: Growth Strategies for Success

Technology & Systems
Revenue Volatility
Chart: Volatility vs Industry Growth

Regulation & Policy
Industry Assistance

Key Statistics
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Table: Industry Data for the Music Publishing Industry in the US Industry
Industry Revenue (2005-2027)
Industry Gross Product (2005-2027)
Establishments (2005-2027)
Businesses (2005-2027)
Employment (2005-2027)
Exports (2005-2027)
Imports (2005-2027)
Wages (2005-2027)
US Album Sales (2005-2027)

Table: Annual Percentage Change for Key Industry Data
Table: Key Ratios for Industry Key Data
Table: Industry Financial Ratios
Liquidity Ratios
Coverage Ratios
Leverage Ratios
Operating Ratios
Cash Flow & Debt Service Ratios (% of Sales)
Assets, %
Liabilities, %

Jargon & Glossary
LABEL
MECHANICAL ROYALTIES
PEER-TO-PEER (P2P)

Why buy this report on the Music Publishing
Industry in the US?
IBISWorld industry market research reports enable you to:
Find out about key industry trends
Identify threats and opportunities
Inform your decisions for marketing, strategy and planning
Quickly build competitive intelligence
Purchase Options
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This report on Music Publishing Industry in the US:
Provides Market Size information to assist with planning and strategic decisions.
Includes the necessary information to perform SWOT, PEST and STEER analysis.
Helps you understand market dynamics to give you a deeper understanding of industry
competition and the supply chain.
Analyses key performance and operational metrics so that you can benchmark against your
own business, that of your customers’ businesses, or your competitors’ businesses.

The Music Publishing Industry in the US market research report
includes:
Historical data and analysis for the key drivers of this industry
A five-year forecast of the market and noted trends
Detailed research and segmentation for the main products and markets
An assessment of the competitive landscape and market shares for major companies
And of course, much more

IBISWorld reports on thousands of industries around the world. Our clients rely on our information
and data to stay up-to-date on industry trends across all industries. With this IBISWorld Industry
Research Report on Music Publishing Industry in the US, you can expect thoroughly researched,
reliable and current information that will help you to make faster, better business decisions.

Trusted by More Than 10,000 Clients (/clientsuccess-stories/) Around the World
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Benyamin, Ryan
From:
Sent:
To:
Cc:
Subject:

Harris, Marion R. <MHarris@PRYORCASHMAN.com>
Friday, January 7, 2022 3:48 PM
Auster, Jeremy; Cooperman, Lauren B.
Rees, Maura; Zang, Lisa; Benyamin, Ryan
Re: Phonorecords IV - Letter re. Google's RFPs to COs

[External]

Jeremy,
I do not see a dispute here. That Google served separate and largely overlapping requests does not change the
fact that Google will receive what we are producing in response to the other Services' RFPs, as I have
repeatedly said. For the sake of avoiding any perceived dispute, Copyright Owners will produce in response to
Google RFPs consistent with their responses and objections (as modified by our discussions during meet and
confers and subsequent letters) on behalf of the first group of publishers in the compromise reached on
yesterday's call -- i.e., BMG, Kobalt, peermusic, Round Hill, SMP, UMPG and Warner Chappell.
Regards,
Marion

_______________________________________
Marion R. Harris

Pryor Cashman LLP
7 Times Square, New York, NY 10036-6569
mharris@pryorcashman.com
Direct Tel: 212-326-0128
Main Fax: 212-326-0806
Mobile: 646-573-8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Auster, Jeremy <jauster@wsgr.com>
Sent: Friday, January 7, 2022 6:01 PM
To: Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>
Cc: Rees, Maura <MRees@wsgr.com>; Zang, Lisa <lzang@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: RE: Phonorecords IV - Letter re. Google's RFPs to COs
Hi Marion,
I am following up on the below in light of the tentative agreement the COs have reached with the other Services
regarding which music publishers the COs will produce documents from. If, as your December 22 email stated, there is
substantial enough overlap between Google’s RFPs and the other Services’ RFPs, such that the COs’ production in
response to the other Services’ RFPs “would necessarily result in Google receiving such information,” then we have a
1

PUBLIC VERSION
hard time understanding why the COs won’t simply confirm in writing that the terms of the music publisher
compromise will likewise apply to Google’s RFPs.
We would prefer not to have to move to compel on this issue (a dispute over an issue you have compromised with the
other Services on seems avoidable), but will be forced to do so absent the written confirmation requested in my
December 22 email. Please let us know as soon as possible. Thank you.
Best,
Jeremy Auster
From: Auster, Jeremy
Sent: Wednesday, December 22, 2021 6:50 PM
To: Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>
Cc: Rees, Maura <MRees@wsgr.com>; Zang, Lisa <lzang@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: RE: Phonorecords IV - Letter re. Google's RFPs to COs
Thanks, Marion. Our request does not pertain to Google RFP Nos. 4 and 5, which, as you noted, we previously agreed to
limit to the “Big 5.” That self-contained agreement, however, was certainly without prejudice to any other Google RFPs
which, as written, seek documents from “Music Publishers” beyond just the Big 5. I appreciate your point regarding
potential overlap, but having not seen and reviewed all of the documents the COs will produce in response to the other
Services’ RFPs, we obviously cannot rely on that representation. Setting aside RFP Nos. 4 and 5, will the COs agree that
any compromise reached with the other Services regarding which music publishers the COs will produce documents
from will likewise apply to Google’s RFPs?
Best,
Jeremy

Jeremy Auster | Associate | Wilson Sonsini Goodrich & Rosati
1301 Avenue of the Americas |New York, NY 10019 | direct: 212.453.2862 | jauster@wsgr.com

From: Harris, Marion R. <MHarris@PRYORCASHMAN.com>
Sent: Wednesday, December 22, 2021 3:10 PM
To: Auster, Jeremy <jauster@wsgr.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>
Cc: Rees, Maura <MRees@wsgr.com>; Zang, Lisa <lzang@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: Re: Phonorecords IV - Letter re. Google's RFPs to COs
[External]

Jeremy,
So that I understand you correctly, is Google requesting that Copyright Owners expand the scope of their
production in response to Google's RFPs notwithstanding Google's position articulated during our meet and
confer that Google wanted the "Big 5" for RFP Nos. 4 & 5, which Copyright Owners agreed to provide? When
Google raised the issue of the publishers on whose behalf Copyright Owners would produce, I urged Google to
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coordinate with the other Services with whom this issue had just been discussed on a meet and confer -- and
to come back with a unified offer. Google did not do so; rather, it engaged in direct negotiations with
Copyright Owners that resulted in Google obtaining the scope that it requested during our meet and
confer. We do not see a basis now for Google to re-trade on its agreement with Copyright Owners. That
being said, there is substantial overlap with the information Copyright Owners have agreed to produce in
response to the other Services' RFPs such that any production on a larger scope in response to those RFPs
would necessarily result in Google receiving such information, such that I do not think there is a practical
difference here assuming we reach agreement with the other Services on our proposed compromise.
Regards,

_______________________________________
Marion R. Harris
Counsel

Pryor Cashman LLP
7 Times Square, New York, NY 10036-6569
mharris@pryorcashman.com
Direct Tel: 212-326-0128
Main Fax: 212-326-0806
Mobile: 646-573-8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Auster, Jeremy <jauster@wsgr.com>
Sent: Tuesday, December 21, 2021 6:34 PM
To: Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>
Cc: Rees, Maura <MRees@wsgr.com>; Zang, Lisa <lzang@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: RE: Phonorecords IV - Letter re. Google's RFPs to COs
Hi Marion,
I’m following up on the below email. Please let us know. Thanks.
Best,
Jeremy

Jeremy Auster | Associate | Wilson Sonsini Goodrich & Rosati
1301 Avenue of the Americas |New York, NY 10019 | direct: 212.453.2862 | jauster@wsgr.com

From: Auster, Jeremy
Sent: Thursday, December 16, 2021 7:09 PM
To: mharris@pryorcashman.com; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>
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Cc: Rees, Maura <MRees@wsgr.com>; Zang, Lisa <lzang@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: FW: Phonorecords IV - Letter re. Google's RFPs to COs
Hi Marion, Lauren,
Google is aware that the Copyright Owners and Amazon, Pandora, and Spotify (the “Services”) are discussing a potential
compromise regarding which publishers (other than the Majors) the COs will agree to produce documents from in
response to the Services’ First Set of Requests for Production. We want to confirm that to the extent the COs and
Services reach a compromise agreement on that issue, the COs will agree to produce documents from the same set of
publishers in response to Google’s First Set of Requests for Production. Please let us know.
Best,
Jeremy Auster

Jeremy Auster | Associate | Wilson Sonsini Goodrich & Rosati
1301 Avenue of the Americas |New York, NY 10019 | direct: 212.453.2862 | jauster@wsgr.com

From: Auster, Jeremy <jauster@wsgr.com>
Sent: Thursday, December 9, 2021 3:42 PM
To: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>; mharris@pryorcashman.com; Scibilia, Frank P.
<FScibilia@PRYORCASHMAN.com>
Cc: WSGR - Google/Phonorecords IV <phonorecordsIV@wsgr.com>
Subject: Phonorecords IV - Letter re. Google's RFPs to COs
Hi Lauren, Marion,
Please see the attached correspondence.
Best,
Jeremy Auster

Jeremy Auster | Associate | Wilson Sonsini Goodrich & Rosati
1301 Avenue of the Americas |New York, NY 10019 | direct: 212.453.2862 | jauster@wsgr.com

From: Cooperman,
Lauren B. <LCooperman@PRYORCASHMAN.com>
Sent: Thursday, December 9, 2021 12:46 PM
To: Zang, Lisa <lzang@wsgr.com>; Rees, Maura <MRees@wsgr.com>
Cc: Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; WSGR - Google/Phonorecords IV <phonorecordsIV@wsgr.com>;
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Greenstein, Gary <ggreenstein@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>
Subject: Phonorecords IV - 3rd meet and confer re COs' RFPs & Rogs to Google
[External]
Hi Lisa and Maura,
Please see the attached correspondence.
Best,
Lauren

_______________________________________
LAUREN COOPERMAN
PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036-6569
lcooperman@pryorcashman.com
Tel: (212) 326-0431
Cell: (516) 297-6469
www.pryorcashman.com

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of
the recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of
this email, or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email
in error, please notify us immediately by reply email and delete this message from your inbox.

This email and any attachments thereto may contain private, confidential, and privileged material for the sole use of the
intended recipient. Any review, copying, or distribution of this email (or any attachments thereto) by others is strictly
prohibited. If you are not the intended recipient, please contact the sender immediately and permanently delete the
original and any copies of this email and any attachments thereto.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of
the recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of
this email, or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email
in error, please notify us immediately by reply email and delete this message from your inbox.

This email and any attachments thereto may contain private, confidential, and privileged material for the sole use of the
intended recipient. Any review, copying, or distribution of this email (or any attachments thereto) by others is strictly
prohibited. If you are not the intended recipient, please contact the sender immediately and permanently delete the
original and any copies of this email and any attachments thereto.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of
the recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of
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this email, or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email
in error, please notify us immediately by reply email and delete this message from your inbox.
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Before the
UNITED STATES COPYRIGHT ROYALTY BOARD
Washington, D.C.
In the Matter of:
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

)
)
)
)
)
)
)
)

Docket No. 21-CRB-0001-PR
(2023-2027)

DECLARATION OF LISA D. ZANG
REGARDING RESTRICTED INFORMATION
1.

I am an associate with the law firm Wilson Sonsini Goodrich & Rosati, P.C., and

counsel for Google LLC (“Google”) in the above-captioned proceeding (the “Proceeding”).
2.

Pursuant to Section IV.A of the Protective Order issued in the above-captioned

Proceeding on July 20, 2021 (the “Protective Order”), I submit this declaration in connection
with Google’s Motion to Compel Production of Documents and Information from Copyright
Owners and the accompanying declaration and exhibits (together, the “Motion to Compel”).
3.

I have reviewed the Motion to Compel and accompanying exhibits. I am also

familiar with the definitions and terms set forth in the Protective Order. Each of the redactions
and submissions under seal made in connection with the Motion to Compel is necessitated by
the designation, by one of the participants in this proceeding, of documents and/or information
as “Confidential Information” under the Protective Order. Google is bound under the Protective
Order to treat as “Restricted” and to redact information designated “Confidential Information”
by participants, and has therefore done so. Google reserves all rights and arguments as to
whether any such information is, in fact, “Confidential Information.”
4.

Pursuant to 28 U.S.C. § 1746, I hereby declare under penalty of perjury that the

foregoing is true and correct to the best of my knowledge, information, and belief.

DECLARATION OF LISA D. ZANG REGARDING RESTRICTED INFORMATION
DKT. NO. 21-CRB-0001-PR (2023-2027)

PUBLIC VERSION

Dated: January 10, 2022

Respectfully submitted,
/s/ Lisa D. Zang
Lisa D. Zang (Cal. Bar No. 294493)
WILSON SONSINI GOODRICH & ROSATI
633 West Fifth Street, Suite 1550
Los Angeles, CA 90071-2027
Tel.: (323) 210-2900
Fax: (866) 974-7329
lzang@wsgr.com
Attorney for Google LLC
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DECLARATION OF LISA D. ZANG REGARDING RESTRICTED INFORMATION
DKT. NO. 21-CRB-0001-PR (2023-2027)

Proof of Delivery
I hereby certify that on Monday, January 10, 2022, I provided a true and correct copy of the
Google's Motion to Compel Production of Documents and information from Copyright Owners to
the following:
Apple Inc., represented by Mary C Mazzello, served via ESERVICE at
mary.mazzello@kirkland.com
Johnson, George, represented by George D Johnson, served via ESERVICE at
george@georgejohnson.com
Pandora Media, LLC, represented by Benjamin E. Marks, served via ESERVICE at
benjamin.marks@weil.com
Powell, David, represented by David Powell, served via ESERVICE at
davidpowell008@yahoo.com
Joint Record Company Participants, represented by Susan Chertkof, served via ESERVICE
at susan.chertkof@riaa.com
Zisk, Brian, represented by Brian Zisk, served via ESERVICE at brianzisk@gmail.com
Amazon.com Services LLC, represented by Joshua D Branson, served via ESERVICE at
jbranson@kellogghansen.com
Spotify USA Inc., represented by Joseph Wetzel, served via ESERVICE at
joe.wetzel@lw.com
Copyright Owners, represented by Benjamin K Semel, served via ESERVICE at
Bsemel@pryorcashman.com
Signed: /s/ Lisa Zang

