


Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.
	In the Matter of

Determination of Rates and Terms for Business Establishment Services
	Docket No. 2007-1 CRB DTRA-BE
(2009-2013)

	In the Matter of

Determination of Rates and Terms for Business Establishment Services
	Docket No. 2012-1 CRB
Business Establishments II
(2014-2018)

	In the Matter of

Determination of Royalty Rates and Terms for Making Ephemeral Copies of Sound Recordings for Transmission to Business Establishments (Business Establishments III)
	Docket No. 17-CRB-0001-BER
(2019-2023)




[proposed] order on SOUNDEXCHANGE’S MOTION TO REOPEN BUSINESS ESTABLISHMENT SERVICE RATE PROCEEDINGS

On February 9, 2022, SoundExchange, Inc. filed a motion with the Copyright Royalty Judges to reopen the above-captioned proceedings to determine statutory royalty rates and terms for business establishment services (“BES”) for the limited purpose of interpreting the definition of “Gross Proceeds” as codified in 37 C.F.R. § 384.3(a), adopted pursuant to the agreed-upon settlements in those proceedings. This request was made pursuant to a decision of the U.S. District Court for the District of Columbia that a question of regulatory interpretation raised by litigation between SoundExchange and Music Choice should be referred to the Copyright Royalty Judges pursuant to the doctrine of primary jurisdiction. SoundExchange, Inc. v. Music Choice, No. 19-999 (RBW), 2021 WL 5998382 (Dec. 20, 2021).
The Judges hereby GRANT SoundExchange’s motion in part, to the extent it seeks to permit briefing on questions of statutory interpretation. Pursuant to the District Court’s referral, the Judges hereby reopen the proceeding in In Re Matter of Determination of Royalty Rates and Terms for Making Ephemeral Copies of Sound Recordings for Transmission to Business Establishments (Business Establishments III) (Docket No. 17-CRB-0001-BER
(2019-2023) for the limited purpose of addressing the meaning of “Gross Proceeds” as defined in 37 C.F.R. 384.3(a). SoundExchange’s motion is DENIED in all other respects, including to the extent it seeks discovery in the reopened proceeding and to the extent it seeks the reopening of any other proceeding.
The Judges further order as follows:
1. 	Within 45 days after the date of this Order, the parties shall simultaneously submit opening legal briefs concerning the legal interpretation of the language of 37 C.F.R. § 384.3(a) as relevant to the term “Gross Proceeds” within that regulation.
2.	Reply briefs will be filed simultaneously 30 days after the filing of opening submissions. After the filing of reply briefs, the Judges will determine, in their discretion, whether to hold oral argument.


SO ORDERED.
__________________________
Suzanne Barnett
Interim Chief Copyright Royalty Judge

Dated: ___________ 
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