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MEMORANDUM IN OPPOSITION TO AMAZON’S, SPOTIFY’S AND PANDORA’S
MOTION TO COMPEL THE COPYRIGHT OWNERS TO PRODUCE DOCUMENTS
National Music Publishers’ Association (“NMPA”) and the Nashville Songwriters
Association International (“NSAI”) (collectively, “Copyright Owners”) respectfully submit this
memorandum in opposition to the motion of Amazon.com Services LLC (“Amazon”), Spotify
USA, Inc. (“Spotify”) and Pandora Media, LLC (“Pandora” and, together with Amazon and
Spotify, the “Services”) to compel Copyright Owners to produce three categories of information:
(1) financial analyses related to the advances publishers pay to songwriters; (2) documents
regarding licensing across different markets; and (3) documents related to valuing song catalogs,
and to differences between full-service publishers and investor-backed entities (the “Motion”).
INTRODUCTION
The Motion’s preliminary statement reveals that the Services’ attempt to ground the
requested discovery in COs’ Written Direct Statement is a pretense that reflects only the Services’
self-serving and inaccurate restatement of non-existent “core themes.” Further, consistent only
with their purposeful disregard for the express position of COs, the Motion ignores that COs agreed
to conduct reasonable and proportionate searches for responsive information, which they did and
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confirmed in writing to the Services. So this Motion is actually an effort to burden COs with the
need to respond to a baseless motion, a motion predicated not on documents that exist, to which
the Services are entitled and which have been withheld, but on documents the Services speculate
might exist and should be produced (regardless of whether such theoretical documentation would
be located with reasonable and proportionate searches). 1 The Services also ignore the vast
amounts of data received to date in discovery bearing on these topics in order to mislead the Judges
into believing they have been stonewalled (an approach the Services know quite well).
ARGUMENT
I.

COPYRIGHT OWNERS AGREED TO CONDUCT REASONABLE AND
PROPORTIONATE SEARCHES TO IDENTIFY INFORMATION RESPONSIVE
TO THE REQUESTS, WHICH THEY DID
With respect to Request Nos. 30, 37-48 and 51, COs generally agreed to “produce relevant,

responsive and non-privileged documents. . . to the extent any such documents exist and are located
after a reasonable and proportionate search.” See Young Decl., Ex. 1 at 31, 35-44. With respect
to Request Nos. 74 and 75, which concern documents relating to specific statements in the Written
Direct Statement of JW Beekman of Universal Music Publishing Group (“UMPG”), COs agreed
that “UMPG will produce relevant, responsive and non-privileged documents. . . to the extent such
documents exist and are located after a reasonable and proportionate search.” Id. At 58-59.2 And
COs did so. They searched for and produced all responsive, non-privileged information identified
in such searches. Thus, there is no basis to demand more of COs, requiring denial of the Motion.

1

The Services falsely state that no responsive documents were produced by Copyright Owners with respect to the
Requests that are the subject of this Motion. Certain music publishers who agreed to provide information in connection
with this proceeding did, in fact, produce responsive documents above and beyond those submitted in connection with
Copyright Owners Written Direct Statement, as reflected on Exhibit A hereto.
2
As a graphic illustration of the extent to which the Services are willing to take completely inconsistent positions,
they have argued (most recently by Mr. Gass on behalf of Spotify in opposing any alteration of the current schedule)
that all motions to compel were required to have been filed by January 10. Not only is that position based on Mr.
Gass’s ipse dixit, it also seems not to apply to Spotify (or the other Services) which have made multiple motions to
compel after that date, including this one, including as to disputes not identified prior to the close of formal discovery.
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Further, while the Services’ Motion flatly states that COs failed to respond to the Requests,
many of the documents responsive to the Requests were already attached to Copyright Owners’
Written Direct Statement (as articulated in COs’ Responses and Objections). With respect to
specific categories of documents at issue in this Motion, the Services simply speculate about the
supposed existence of further documentation and the likelihood of any such documentation being
identified in reasonable and proportionate searches. Speculation is no basis for a motion. This is
not a situation where documents or categories of documents have not been produced, it is a motion
based solely on a naked theory that maybe there is more.
With respect to the Requests addressing “Licensing Analyses” as described in the Motion,
COs have produced scores of licenses during this proceeding (in addition to the vast volume of
licenses available to the participants from the Phonorecords III proceeding), including (i) for 2017
through present, their licenses involving activity eligible for a statutory license under 17 U.S.C. §
115 and covered under 37 C.F.R. Subpart C or D (“Covered Activity”); (ii) any agreements relied
upon by the COs as benchmarks in this proceeding; and (iii) for 2017 through present, licenses
granting the right of public performance of musical works for (a) interactive streaming, (b) noninteractive streaming, (c) online music video-on-demand streaming (not film or television
streaming), (d) satellite radio, and (e) broadcast (i.e., terrestrial radio).
Perhaps that is why this demand is so purposefully vague. What additional “analysis” is
sought here is entirely unclear. The Services seem to suggest that music publishers are sitting on
a treasure-trove of “how-to” documents for negotiating licenses (likely because Amazon, as a data
company, seems to have rigid analytical requirements that its employees must follow, presumably
on pain of banishment). The thesis is simply untrue. The music publishers operate on a minute
fraction of the revenues of the Services and employ a minute fraction of the massive teams of
3
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employees of the Services. Licenses are negotiated by individuals or small teams of individuals
in Legal and Business Affairs. These individuals’ extensive experience informs their positions
and their evaluation of key license terms, as was the subject of testimony from several witnesses
in COs’ Written Direct Testimony. Thus, the Services’ suggestion that COs “appear to have not
performed adequate searches for” these analyses is based on nothing more than rank speculation
and their uninformed attempts to analogize the business processes of 11 different music publishers
(most of which are even far smaller yet than UMPG) based on their already distorted reading of
documents produced by a single music publisher. Again, it appears that Amazon cannot conceive
of a business being operated with fewer than dozens of people assigned to every single task, so
much so that it repeatedly invokes its favorite word “implausible” – reminding one of Wallace
Shawn in The Princess Bride - simply because of its massive teams (at least 7 times as many
individuals in the case of the

), as was demonstrated in COs’

Opposition to Amazon’s Motion to Compel Documents regarding
.
With respect to Request No. 30, the Services appear to seriously misconstrue their own
request in this Motion, which seeks the production of “documents. . . concerning the sale and
valuation of catalogs owned by Your Members” (emphasis added). The Services’ discussion of
Warner Chappell’s supposed competition with investor-based entities in the acquisition of catalogs
and other major publishers’ publicly reported catalog acquisitions is a complete non-sequitur as
they are not responsive to the Request as written, which addresses the sale of catalogs owned by
the music publishers, not their acquisition. Indeed, the Services propounded a separate request
addressing catalog acquisitions, to which Copyright Owners objected in full and on which the
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participants did not declare an impasse before the close of formal discovery. 3 Specifically,
Request No. 163 propounded by the Services sought documents concerning “the sale or valuation
of catalogs from 2010 to present,” to which Copyright Owners objected, referring back to Request
No. 30 (to which they had agreed to search for responsive documents) and otherwise indicating
that they “do not intend to produce documents in response to this Request, other than those
produced in response to Request 30.” See Young Decl., Ex. 2 at 13.
Finally, with respect to Request Nos. 74 and 75 concerning “investor-backed entities,”
Copyright Owners have produced responsive documents on behalf of UMPG, which was the extent
of Copyright Owners’ response to those requests that concerned specific testimony put forth by a
witness who is employed by UMPG.4
II.

THE SERVICES SEEK DISCOVERY UNRELATED TO COPYRIGHT OWNERS’
WRITTEN DIRECT STATEMENT IN RESPONSE TO REQUEST NO. 155
Recognizing the nonsensically broad language of Request No. 155, the Services have

purported to narrow their request to “financial analysis related to the advances that publishers pay
to songwriters.”5 This was, of course, not their request. But even if it were, the Services utterly
fail to demonstrate how this newly rewritten request is “directly related” to the COs Written Direct
Statement. Instead, they simply quote references in COs’ Written Direct Statement that mention

3

Putting aside the timeliness of any argument concerning the production of documents in response to Request No.
163, Copyright Owners explicitly reserve all objections concerning the relevance of any documents concerning catalog
acquisitions, as well as the burden and expense of collecting such information.
4
In their motion, the Services misconstrue a letter confirming the terms of the scope of a discovery compromise
concerning the publishers participating in document discovery with one modifying the specific objection and response
to a given RFP identifying a single music publisher as producing documents. See Mot., n. 11. Indeed, to be clear, with
respect to Request Nos. 74 & 75, COs’ Responses and Objections did not indicate that “Copyright Owners have agreed
to produce documents,” rather that UMPG did.
5
As a threshold matter, it is unclear how such a statement is a narrowing of a request that sought “data demonstrating
songwriter lifetime value or output, songwriter willingness to accept advances or royalties, songwriter costs, other
costs, average revenue per song, songwriter retention, revenues, royalties, profits, or profit margins.” Rather, it
appears that the Services took the opportunity to rewrite their request entirely after the close of formal discovery under
the guise of a proposed “narrowing.”
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“advances” as if that entitles them to any document in the world that might conceivably have any
tenuous connection to advances.
While advances are indisputably vital to the songwriters and while they constitute a
significant portion of many publishers’ expenses and their recoupment or lack thereof is also
critical to the business of music publishing (all of which information has been fully provided), the
Services offer nothing to show why “financial analyses” of songwriter advances are directly related
to COs’ Written Direct Statement. Again, to the extent information about advances is relevant –
their amount, state of recoupment, write-offs – such information has been produced to the Services
(i) at the enterprise/publisher level, (ii) with respect to at least the top 1000 clients at each music
publisher (and, in some cases with respect to all), and (iii) with respect to a selection of clients
made by the Services themselves. And, while the Services cast their motion as seeking “critical”
documents to test the assertion that “[a]dvances are the lifeblood of the industry,” they do not even
pretend to show any linkage between financial analyses of advances and this supposed purpose
(putting aside the fact that such information is not even directly related to COs’ Written Direct
Statement).
The Services’ truncated and purposefully misquoted versions of COs’ Written Direct
Testimony further underscore that their position is untenable and their arguments are illogical. For
example, far from testifying about the “sophisticated ‘financial analysis’ to determine what sort of
an advance should be paid’” (Mot. at 4), here is what JW Beekman actually said:
UMPG’s financial analysis includes examining, among other things, the prior
earnings of the writer’s songs (which, given structural changes in the music industry,
discussed below, is no longer always an effective predictor of future income, either
for existing songs or for those to be written in the future). With new writers who
have not yet achieved commercial success, determining what sort of an advance
should be paid is even more uncertain and subjective and hence is a risky
investment.
6
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Beekman WDT ¶ 19. In other words, there is no discussion of some “sophisticated financial
analysis.”
Similarly, the Services convert Mr. Beekman’s reference to “the efforts of UMPG’s
experienced A&R and financial personnel to predict success” (Beekman ¶ 19) into some
multilayered financial deep-dive, which exists solely in the Services’ minds; it has nothing to do
with the real world of music publishing, as to which they have already received all information
relating to advances (and did, with respect to UMPG, Sony Music Publishing and Warner Chappell
Music, in the Written Direct Statements).
The Services’ argument ultimately seems to boil down to an assertion that the average
American songwriter is undercompensated not because the rates for the primary method of
consumption of music (interactive streaming) are too low (which they are), but because music
publishers are not distributing their advances on some imagined egalitarian basis (and the Services
seem to conceive themselves as the proper judges of how such advances should be distributed).
That argument – which is nonsensical to begin with, also has nothing to do with the COs’ Written
Direct Statement.
CONCLUSION
Copyright Owners respectfully request that the Judges deny the Services’ Motion in its
entirety.
Dated: March 10, 2022

PRYOR CASHMAN LLP
By:
Benjamin K. Semel (N.Y. Bar No. 2963445)
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Frank P. Scibilia (N.Y. Bar No. 2762466)
Donald S. Zakarin (N.Y. Bar No. 1545383)
Marion R. Harris (N.Y. Bar. No. 4774600)
7 Times Square
New York, New York 10036
(212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com
mharris@pryorcashman.com
Attorneys for Copyright Owners
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EXHIBIT A
RFP No. 30
P4-PEERMUSIC00005234
P4-PEERMUSIC00005235
P4-PEERMUSIC00005241
P4-PEERMUSIC00005242
P4-PEERMUSIC00005248
P4-PEERMUSIC00005230
RFP No. 74
P4-UMPG00004511
P4-UMPG00004387
P4-UMPG00004215

Exhibit A, Copyright Owners’ Memorandum in Opposition to Amazon’s, Spotify’s and Pandora’s Motion to Compel
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DECLARATION OF MARION R. HARRIS
REGARDING RESTRICTED INFORMATION
1.

I am an attorney at Pryor Cashman LLP, counsel for the National Music Publishers’

Association (“NMPA”) and the Nashville Songwriters Association International (“NSAI” and,
together with the NMPA, the “Copyright Owners”) in the above-captioned proceeding (the
“Proceeding”).
2.

Pursuant to Section IV.A of the Protective Order issued in the above-captioned

Proceeding on July 20, 2021, as amended (the “Protective Order”), I submit this declaration in
connection with the March 10, 2022 Copyright Owners’ Memorandum in Opposition to Amazon’s
Spotify’s and Pandora’s Motion to Compel (the “Opposition”).
3.

I have reviewed the Opposition. I am also familiar with the definitions and terms

set forth in the Protective Order. Each of the redactions made in the Opposition is necessitated by
the designation of one of the participants in this proceeding as “Confidential Information” under
the Protective Order. Because the Copyright Owners are bound under the Protective Order to treat
as “Restricted” and to redact information designated “Confidential Information” by participants,

Declaration of Marion R. Harris Regarding Restricted Information on behalf of Copyright Owners
Dkt No. 21–CRB–0001–PR (2023–2027)

they are doing so. Copyright Owners reserve all rights and arguments as to whether any such
information is, in fact, “Confidential Information.”
Pursuant to 28 U.S.C. § 1746, I hereby declare under penalty of perjury that the foregoing
is true and correct to the best of my knowledge, information and belief.
Dated: March 10, 2022
New York, New York
/s/ Marion R. Harris
Marion R. Harris (N.Y. Bar No. 4774600)
PRYOR CASHMAN LLP
7 Times Square
New York, New York 10036
Telephone: (212) 421-4100
Facsimile: (212) 326-0806
Email: mharris@pryorcashman.com
Counsel for Copyright Owners
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Proof of Delivery
I hereby certify that on Thursday, March 10, 2022, I provided a true and correct copy of the
Copyright Owners' Opposition to Amazon's, Spotify's and Pandora's Motion to Compel the
Copyright Owners to Produce Documents [PUBLIC] to the following:
Apple Inc., represented by Mary C Mazzello, served via ESERVICE at
mary.mazzello@kirkland.com
Google LLC, represented by Gary R Greenstein, served via ESERVICE at
ggreenstein@wsgr.com
Powell, David, represented by David Powell, served via ESERVICE at
davidpowell008@yahoo.com
Johnson, George, represented by George D Johnson, served via ESERVICE at
george@georgejohnson.com
Zisk, Brian, represented by Brian Zisk, served via ESERVICE at brianzisk@gmail.com
Pandora Media, LLC, represented by Benjamin E. Marks, served via ESERVICE at
benjamin.marks@weil.com
Joint Record Company Participants, represented by Susan Chertkof, served via ESERVICE
at susan.chertkof@riaa.com
Amazon.com Services LLC, represented by Joshua D Branson, served via ESERVICE at
jbranson@kellogghansen.com
Spotify USA Inc., represented by Joseph Wetzel, served via ESERVICE at
joe.wetzel@lw.com
Signed: /s/ Marion R Harris

