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INTRODUCTION
In the Memorandum of Copyright Owners In Support Of Motion to Compel Production
of Documents and Information Concerning Pricing and Bundles (“Motion” or “Mot.”), the
Copyright Owners seek documents relating not only to how Pandora sets its Section 115 service
prices—which Pandora has already agreed to produce—but as to how Pandora’s competitors set
their prices. None of the Copyright Owners’ justifications for seeking such documents—even
when they resort to putting words in the mouth of Pandora’s witness that he did not say—are
remotely sufficient to demonstrate how those documents are directly related to Pandora’s written
direct statement. As the Copyright Owners’ own arguments reveal, the documents that are
actually (or even arguably) directly related to Pandora’s written testimony and rate proposal are
documents that Pandora has already provided, and the additional documents they seek (belatedly,
at that) bear no such relation. The Motion as it relates to Pandora should be denied.
ARGUMENT
I.

THE MOTION SHOULD BE DENIED AS UNTIMELY
As Pandora briefed more fully in its February 3, 2022 Opposition to Copyright Owners’

Motion to Compel Production of Documents and Information from Services Concerning their
Rate Proposals (the “Opposition”), the present Motion is likewise untimely, and Pandora here
briefly restates the arguments it made in the Opposition. The Copyright Owners did not serve
the Motion until March 3, 2022,1 well after the close of the discovery period on December 23,
2021, and well after the enlarged date (January 10) by which the Services agreed to accept

1

The Motion was filed on eCRB on March 2, 2022, and served on Service counsel via email on
March 3, 2022. Under the Participants’ agreed-upon discovery schedule, which calculates
deadlines by reference to the service of a motion, Pandora’s Opposition was due March 11, 2022.
See Ex. A, Declaration and Certification of Todd D. Larson (“Larson Decl.”) at ¶8.
1
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Motions to Compel without objection to their timeliness.2 The Motion therefore should be
denied as violating 17 U.S.C. § 803(b)(6)(C)(iv) (providing that “Discovery in connection with
written direct statements shall be permitted for a period of 60 days”).
The rare instance in which the Judges have previously accepted a motion to compel filed
after the close of discovery—where a participant had not been afforded sufficient opportunity to
determine an opposing participant’s compliance with a request because documents purportedly
responsive to that request were still forthcoming as of the close of discovery—has no application
here. For both of the requests at issue, Pandora informed the Copyright Owners of its refusal to
produce the requested documents months earlier in its written objections and responses, which
were timely served well in advance of the close of discovery. Pandora made plain its intent to
stand on those objections with respect to the document requests at issue here when the parties
met and conferred during the discovery period. See Decl ¶¶ 2-6. There is no excuse for the
Copyright Owners’ blatant delinquency in filing the present Motion, and it should be rejected as
untimely.
II.

THE COMPETITOR PRICING DOCUMENTS THE COPYRIGHT OWNERS
MOVE TO COMPEL PANDORA TO PRODUCE ARE NOT DIRECTLY
RELATED TO PANDORA’S WRITTEN DIRECT STATEMENT
For the requests for production (“RFPs”) directed to Pandora, RFP No. 78 seeks “All

Analysis concerning the actual or potential Pricing strategies of Your music streaming
competitors.” RFP No. 77 seeks “All Analysis concerning the relationship between the Pricing
of music streaming services and user acquisition or retention.” In response to these and several

2

Specifically, the Services informed the Copyright Owners that they would not challenge
motions filed by the Copyright Owners on or before January 10 as untimely, and the Copyright
Owners made a reciprocal assurance; however, the Services put the Copyright Owners on notice
that they viewed any ripe motions to compel filed by the Copyright Owners after that date as
untimely and explicitly reserved all rights to challenge such motions on such grounds. Decl. ¶ 7.
2
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other pricing-related RFPs, Pandora agreed to search for, and has made a robust production of,
documents relating to its pricing decisions for its Section 115 services, including its decision as
to how to price those services when Pandora launched them, its pricing decisions related to its
discounted student, family, military plans, as well as later analyses addressing possible changes
to those prices. Pandora also has provided an interrogatory response on the topic, and it has
produced responsive market research studies, surveys, strategic analyses, and the like in response
to other of the Copyright Owners’ discovery requests, many of which identify Pandora’s
streaming competitors, analyze their offerings, examine the prices they charge, and address
consumer willingness to pay for different offerings and features. Decl. ¶¶ 3-5, 9-18.
The documents Pandora produced fully satisfy what might possibly be construed as
“directly related” to Pandora’s written direct statement, which limits its discussion of Pandora’s
prices to two short paragraphs of George White’s testimony, in which Mr. White explained that
Pandora priced subscriptions to its Premium and Plus services at the industry standard price
points for fully on-demand offerings and mid-tier offerings of $9.99 per month and $4.99 per
month. See White CWDT ¶¶ 16, 22. To the extent that Pandora considered the prices charged
by competing services in setting its own prices, Pandora agreed to search for and already has
produced responsive documents.
The Copyright Owners’ ill-founded motion pushes further, seeking documents that are
untethered to Mr. White’s testimony and Pandora’s Written Direct Statement: specifically,
analyses of other digital music service pricing more generally, divorced from Pandora’s own
pricing decisions, and—remarkably—analyses of the pricing strategies not of Pandora itself, but
of its competitors. Putting aside that Pandora’s Section 115 competitors are themselves
participants in this proceeding, and thus a much more direct and logical source for their pricing
3
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strategies, such documents on competitor pricing and pricing strategies are not remotely related
to Pandora’s Written Direct Statement, other than to whatever extent they involve Pandora’s
own pricing decision (documents relating to which Pandora has already produced). None of the
justifications the Copyright Owners offer in support of the Motion comes close to establishing
the required direct relation.
The Copyright Owners attempt to establish the relevance of the documents they move to
compel by pointing to Mr. White’s discussion about how Pandora set it prices for its Plus and
Premium service tiers at launch. That brief testimony makes two simple points: that Pandora’s
$9.99 price for Pandora Premium was “comparable to that of premium offerings in the
marketplace provided by other services,” White CWDT ¶ 22, and that the $4.99 price of Pandora
Plus (Pandora’s mid-tier service) was set to address the segment of the market unwilling to pay
$9.99 for a fully on-demand service, White CWDT ¶ 16. The Copyright Owners also point to
Mr. White’s statement that the rates set in this proceeding should accommodate an array of
product offerings in the market, White CWDT ¶ 39, but that testimony that makes no mention of
prices whatsoever. None of that testimony implicates competitor pricing (much less competitor
pricing strategies) except to the limited extent that such prices potentially influenced Pandora’s
own pricing decisions. And, again, Pandora has already produced documents in that narrower
category. With respect to Pandora Premium, Mr. White testifies that Pandora set its $9.99 price
to match the market price, but he does not offer any testimony as to why its competitors selected
that price or the impact or advisability of that price point more generally. Mr. White’s
explanation of the $4.99 price for Pandora Plus does not mention competitors’ prices at all,
explaining instead that Pandora set the price based on some consumers’ unwillingness to pay
$9.99.
4
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Copyright Owners quote Discovery Order 9 for the proposition that a document may be
discoverable where it directly relates to a topic that a participant “has put ‘in issue’ or made ‘a
part of its case’ in its written testimony.” Mot. at. 2. But that discovery order gets them
nowhere. Mr. White’s testimony did not put competitors’ pricing decisions “in issue” or make
them “a part of its case” other than to the extent the observed (and standard) prices Pandora’s
competitors actually charged for fully on-demand services served as guideposts for Pandora
when pricing Pandora Premium. Mot. at. 9 (quoting White CWDT at ¶ 39). Again, to whatever
extent those prices played a role in Pandora’s own pricing decisions, Pandora’s consideration of
them would be reflected in the many pricing analyses Pandora has produced.3
The Copyright Owners’ other attempts to tie Mr. White’s testimony to the pricing
strategies of Pandora’s competitors are similarly inadequate. They suggest, for example, that
Mr. White’s statements “clearly put at issue…Pandora’s analysis of its own pricing” and “how it
‘calibrated’ its pricing.” Mot. at 9-10. But Pandora agreed to and did produce documents on
those “issues,” including to the extent they implicate competitor pricing. Worse, the Copyright
Owners put words in Mr. White’s mouth to gin up a purported connection between his testimony
and the competitor pricing documents they seek to compel. They argue that Mr. White claimed
that “different price points in the market supposedly reflect ‘different willingness to pay for
music,’” and that the rates set in this proceeding should reflect the “‘diverse array of products’ in

3

The Copyright Owners’ cited precedent establishes that discussion about “industry” trends
supports discovery of information related to the participant’s own experience with respect to
such trends. In Discovery Order 4, the Judges explained, “AccuRadio’s sole witness, Kurt
Hanson, did not testify specifically about the profitability of his own business,” but about
generalized consumer willingness to pay in the industry. Discovery Order 4 at 2. As the Judges
reasoned, AccuRadio’s financial performance was nonetheless discoverable because his industry
knowledge “would be derived in no small measure from the financial performance of the
company he heads.” Id. So too here, as the relevance of industry pricing is to Pandora’s price
decisions.
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the market with different price points.” Mot. at 10. To start, the cited paragraph (White CWDT
¶ 39) does not actually mention “price points”—that gloss is supplied by the Copyright Owners.
More fundamentally, Mr. White’s point does not turn on the specific prices charged by Pandora’s
competitors or the strategies behind them; rather, it makes the more general point that the rate
structure set by the Judges should not discourage diverse product offerings—whatever their
price—that will serve consumers with different willingness to pay for music. Id. Documents
detailing the specifics of competitor pricing strategies are not directly related to that basic
contention.
The Copyright Owners resort to justifying their motion by reference to Pandora’s rate
proposal, arguing that because Pandora “advocate[s] for a definition of Service Provider
Revenue that gives a service complete discretion to determine” the amount of its subscription
music streaming revenue, the competitor pricing information it seeks is discoverable because it
“directly relates to the revenue base on which each Service proposes that copyright owners be
paid.” Mot. at 3, 5. That is nonsense—the Copyright Owners never explain how Pandora
documents about competitor pricing strategies “directly relate” to the revenue base as that term
has been interpreted by the Judges. They do not.
It is true that Pandora’s own revenues during the forthcoming license period will play a
role in determining what it will owe in royalties if its revenue-based rate proposal is adopted—
and that Pandora’s pricing during the license period may bear on the revenues it will earn
(depending, of course, on sales levels, discounting, and the like). It is also true that Pandora has
agreed to produce documents related to its pricing, including consideration of possible changes
to its prices (not to mention exceedingly detailed revenue reporting and projections, as detailed
in response to a prior motion). But all that is far afield from pricing analyses conducted by
6
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Pandora’s competitors that Pandora did not consider in setting its own prices, or analyses of
competitor pricing that Pandora may itself possess. No one needs a document production from
Pandora to understand its competitors’ pricing. And whatever documents Pandora might have
about prices that might or might not be charged by its competitors in the future would provide
far, far too attenuated and speculative a link to any reliable estimate of what revenues those other
services might actually earn under whatever prices they might charge—much less how those
revenues might flow into the proposed revenue base for Section 115 royalties—to justify
compelling a an additional document search by Pandora beyond what it has already produced.4
The Judges have before held that the “mere mention” of some piece of evidence in written
testimony, while perhaps “sufficient to make that [evidence]‘directly related’ to a party’s
[written testimony], does not necessarily render discoverable every document connected in some
way” to that piece of evidence. Discovery Order 9 at 4. That ruling applies with even greater
force where, as here, the Copyright Owners cannot even identify a reference in written testimony
to the subject about which they seek to compel discovery but, instead, can only point to a
revenue prong in a rate proposal of general application.
Copyright Owners give the game away by describing RFP 78 as seeking from the
services “documents and information…concerning pricing strategies and decisions for their [i.e.,
each service’s] subscription music streaming services.” Mot. at 4 (emphasis added). As the

4

The Phonorecords III Prime Order quoted by the Copyright Owners does not suggest
otherwise. It makes the same point Pandora acknowledges here, i.e., that pricing strategies may
relate to the “level of revenue potentially available” to a Service and therefore “potentially part
of the revenue base” in the event that a revenue prong is established by the Judges.
Phonorecords III Prime Order at 5-6. But the Judges did not address in that order—which was
issued in the context of addressing a unique bundle offered by Amazon—whether competitor
pricing analyses more generally were discoverable in their own right, or only insofar as they
informed Amazon’s “actual or potential pricing strategies” around Prime. Id.
7
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Copyright Owners’ own words betray, Pandora’s own pricing decisions may arguably be
directly related to its rate proposal (albeit at quite a remove), but its competitors’ pricing
strategies, standing alone, do not. The same is true of the Copyright Owners’ characterization of
RFP 77 as seeking documents “concerning consumers’ perceptions of and responses to different
price levels at which a Service might offer its music streaming services.” Mot. at 7 (emphasis
added). Document revealing consumers’ perceptions of and responses to Pandora’s pricing of
its music streaming services, to the extent they exist, were produced. The Copyright Owners’
arguments do not justify anything beyond that.
CONCLUSION
For the foregoing reasons, the Motion should be denied as to Pandora RFPs 77 and 78.
DATED: March 11, 2022

Respectfully submitted,
By: Benjamin E. Marks
Benjamin E. Marks (N.Y. Bar No. 2912921)
Todd D. Larson (N.Y. Bar No. 4358438)
David J. Bier (N.Y. Bar No. 5773361)
Rachel M. Kaplowitz (N.Y. Bar No. 5765433)
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153
Tel: (212) 310-8000
benjamin.marks@weil.com
todd.larson@weil.com
david.bier@weil.com
rachel.kaplowitz@weil.com
Counsel for Pandora Media, LLC
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Exhibit A

Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
The Library of Congress
Washington, D.C.
In re
DETERMINATION OF RATES AND TERMS
FOR MAKING AND DISTRIBUTING
PHONORECORDS (Phonorecords IV)

Docket No. 21-CRB-0001-PR
(2023-2027)

DECLARATION AND CERTIFICATION OF TODD D. LARSON
(On behalf of Pandora Media, LLC)
1.

I am counsel for Pandora Media, LLC (“Pandora”), in the above-captioned matter.

I am familiar with the facts, circumstances, and proceedings in this matter and submit this
declaration in support of the Opposition of Pandora Media, LLC to the Memorandum of
Copyright Owners In Support Of Motion to Compel Production of Documents and Information
Concerning Pricing and Bundles.
2.

Pandora served its Responses and Objections to Copyright Owners First Set of

Requests for Production of Documents (“Pandora’s First RFP R&Os”) on November 12, 2021.
Pandora’s First RFP R&Os contained Pandora’s objections and responses to Request Nos. 77
and 78.
3.

Pandora objected to Request No. 77 as overbroad, unduly burdensome, and as

seeking documents not directly related to Pandora’s written direct statement under 37 C.F.R. §
351.5(b)(1)). Pandora further explained that it would produce documents responsive to Request
No. 77 only insofar as they were produced in response to Request No.76, seeking “All
Documents concerning Your actual or potential Pricing strategies.” In response to Request No.
76, Pandora had agreed to produce decks "related to the decision to set pricing at $4.99 and
$9.99 for Pandora Plus and Premium, respectively, as well as decks related to pricing decisions
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for student, family, and military plans, if any such documents exist that can reasonably can be
identified and reviewed in the time allowed by the Modified Scheduling Order.”
4.

Pandora objected to Request No. 78 as overbroad, unduly burdensome, and as

seeking documents not directly related to Pandora’s written direct statement under 37 C.F.R. §
351.5(b)(1)). Pandora also objected to Request No. 78 on the basis that Request No. 78 was
duplicative of Requests No. 76 and 77, and stated that it would produce documents only insofar
as expressly indicated in response to other duplicative Requests seeking similar and/or identical
documents.
5.

Pandora served its Responses and Objections to Copyright Owners’ First Set of

Interrogatories on November 18, 2021, a true and correct copy of which is attached hereto as
Exhibit 1. In its response to Interrogatory No. 4 regarding its pricing decisions, Pandora
explained at length its rationale for setting the prices of Pandora Plus, Pandora Premium, Family
Plans, Military Plans, and Student Plans, as well as the employees involved in those decisions
and when they were made, all of which provide information responsive to the discovery requests
at issue in the Motion. See Exhibit 1 at 11-14.
6.

The Copyright Owners sent a letter to Pandora on December 21, 2021 identifying

purported “discovery disputes” related to Pandora’s discovery responses. A true and correct
copy of the December 21, 2021 letter from Josh Weigensberg to Todd Larson has already been
submitted as part of the record in this proceeding at Exhibit 1 to Declaration and Certification of
Todd D. Larson (“Larson Decl.”) submitted as Exhibit A to Pandora’s February 3, 2022
Opposition to Copyright Owners’ Motion to Compel Production of Documents and Information
from Services Concerning their Rate Proposals. That letter acknowledged the Copyright
Owners’ understanding—as discussed repeatedly during the meet-and-confer process—that

2
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Pandora would produce documents “related to the pricing of Pandora’s offerings” but was
standing on its objections to producing any documents concerning Pandora’s competitors’
pricing in response to these Requests.
7.

Since direct-phase discovery closed so close to the holidays (December 23, 2021),

the Participants agreed to a “stand down” period during which they would refrain from filing
motions to compel. In an email exchange between counsel, the Participants agreed not to serve
motions to compel until January 10, 2022, and the Participants reserved their rights with respect
to arguments regarding the timeliness of motions filed after that date. A copy of a December 22,
2021 email memorializing the Participants’ agreement has already been submitted as part of the
record in this proceeding as Exhibit 2 to Declaration and Certification of Todd D. Larson
(“Larson Decl.”) submitted as Exhibit A to Pandora’s February 3, 2022 Opposition to Copyright
Owners’ Motion to Compel Production of Documents and Information from Services
Concerning their Rate Proposals.
8.

The Copyright Owners filed the present Motion on eCRB on March 2, 2022.

However, the Motion was not served on the Services until March 3, 2022. A true and correct
copy of a March 3, 2022 email from Kate Garber to all Counsel acknowledging the delay is
attached hereto as Exhibit 2. The Participants’ agreed-upon discovery schedule provides that
responses to motions are due within 6 business days of the service of a motion rather than the
filing of that motion. A true and correct copy of a November 11, 2021 email from Marion Harris
to representatives from all Participants memorializing that agreement is attached hereto as
Exhibit 3. Pursuant to the agreed-upon discovery schedule, the Services’ deadline to file
responses is March 11, 2022.
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9.

Pandora has produced dozens of documents bearing on the topics identified in the

requests for production addressed in the Copyright Owners’ motion. Descriptions of these
documents and the Bates numbers are identified below.
10.

Pricing Decks Related to Pandora Plus and Pandora Premium: Pandora has

produced decks related to its decision to set pricing at $4.99 for Pandora Plus and $9.99 for
Pandora Premium at PAN_PHONO4_00002623, PAN_PHONO4_00002719,
PAN_PHONO4_00005507, PAN_PHONO4_00003834, PAN_PHONO4_00003840,
PAN_PHONO4_00005507, and PAN_PHONO4_00002726. When Pandora considers its
competitors’ pricing strategies in setting its own, those strategies and their import are reflected in
these documents. By way of illustration, page 5 of PAN_PHONO4_00003834 discusses
Pandora’s strategy in response to its “Competitive Environment.”
11.

Pricing Decks Relating to Discounts: Pandora has produced decks related to

pricing decisions for military plans at PAN_PHONO4_00001653 and
PAN_PHONO4_00002478, family plan pricing decisions at PAN_PHONO4_00002482, and
other discounting decks such as PAN_PHONO4_00002589.
12.

“Competitive Updates” and Decks Referencing Competition: Pandora has

produced decks styled as “Competitive Updates” at PAN_PHONO4_0000611 and
PAN_PHONO4_00006152 and decks explicitly referencing competitive dynamics or Pandora’s
competitors at PAN_PHONO4_00003646, PAN_PHONO4_00003764,
PAN_PHONO4_00006502, PAN_PHONO4_00006683, PAN_PHONO4_00003121,
PAN_PHONO4_00003179, PAN_PHONO4_00003335, PAN_PHONO4_00003450, and
PAN_PHONO4_00004718.
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13.

Third Party Metrics Reports: Pandora has produced third party metrics reports

at PAN_PHONO4_00004060, PAN_PHONO4_00004065, PAN_PHONO4_00004069,
PAN_PHONO4_00004070, PAN_PHONO4_00004071, PAN_PHONO4_00004072, and
PAN_PHONO4_00004073.
14.

Churn Analyses: Pandora has produced decks addressing listener churn (and to

which competitors users may be migrating) at PAN_PHONO4_00006284,
PAN_PHONO4_00003920, and PAN_PHONO4_00004067
15.

Industry Reports Referencing Competitors: Industry reports referencing

competitors have been produced at PAN_PHONO4_00006306, PAN_PHONO4_00004135,
PAN_PHONO4_00004222, PAN_PHONO4_00004312, PAN_PHONO4_00004391,
PAN_PHONO4_00004475, PAN_PHONO4_00006440, PAN_PHONO4_00006393,
PAN_PHONO4_00004101, and PAN_PHONO4_00004562.
16.

Conjoint Studies: Internal conjoint studies regarding the appeal to consumers of

product offerings and initiatives, including their price points, have been produced at
PAN_PHONO4_00005528, PAN_PHONO4_00005558, and PAN_PHONO4_00006084.
17.

Marketing and Strategy Decks: Pandora produced decks concerning Pandora’s

general marketing and strategy decks at PAN_PHONO4_00006138, PAN_PHONO4_00006113,
PAN_PHONO4_00006165, PAN_PHONO4_00006165, PAN_PHONO4_00003560,
PAN_PHONO4_00003686, PAN_PHONO4_00003732, PAN_PHONO4_00006615,
PAN_PHONO4_00006627, PAN_PHONO4_00006672, PAN_PHONO4_00006933,
PAN_PHONO4_00005483, and PAN_PHONO4_00002811.
18.

Brand Product Equity Trackers (“BPETS”): Pandora produced BPETS
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(reflecting, among other things, consumer willingness to pay for various products and features)
at PAN_PHONO4_00006171, PAN_PHONO4_00006228, PAN_PHONO4_00002825,
PAN_PHONO4_00002870, PAN_PHONO4_00002908, PAN_PHONO4_00002951,
PAN_PHONO4_00003001, PAN_PHONO4_00003072, PAN_PHONO4_00003775,
PAN_PHONO4_00006513, PAN_PHONO4_00003877, PAN_PHONO4_00004589,
PAN_PHONO4_00004617, PAN_PHONO4_00004752, and PAN_PHONO4_00004913.
Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the
best of my knowledge, information and belief, the foregoing is true and correct.
Dated: March 11, 2022
New York, NY

/s/ Todd D. Larson
Todd. D. Larson (N.Y. Bar No. 4358438)
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153
Tel: (212) 310-8000
Fax: (212) 310-8007
todd.larson@weil.com
Counsel for Pandora Media, LLC
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
THE LIBRARY OF CONGRESS
Washington, D.C.
In the Matter of:
DETERMINATION OF ROYALTY RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21–CRB–0001–PR (2023–
2027)

PANDORA MEDIA, LLC’S RESPONSES AND OBJECTIONS TO COPYRIGHT
OWNERS’ FIRST SET OF INTERROGATORIES TO EACH OF THE SERVICES
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5,
and the Copyright Royalty Judges’ (the “Judges”) Order Granting Joint Motion to Modify the
Case Scheduling Order, dated August 03, 2021 (the “Modified Scheduling Order”), and the
November 1, 2021 Stipulation (the “Stipulation”) between National Music Publishers’
Association and the Nashville Songwriters Association International (collectively, the
“Copyright Owners”), on the one hand, and Amazon.com Services LLC, Apple Inc., Google
LLC, Pandora Media, LLC (“Pandora”), and Spotify USA Inc., on the other, Pandora, by its
undersigned attorneys, hereby responds to the Copyright Owners’ First Set of Interrogatories to
Each of the Services, dated November 2, 2021 (the “Interrogatories”).
Pandora responds to the Interrogatories pursuant to and subject to the accompanying
General Objections, Objections to Definitions and Instructions, and Specific Objections. The
General Objections and Objections to Definitions and Instructions are incorporated into each of
the specific responses below as if they were fully repeated therein and therefore need not be
specifically repeated in such specific response.
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Pandora also submits these responses and objections subject to, without intending to
waive, and expressly preserving: (a) any objections as to the competence, relevance, materiality,
privilege, and/or admissibility into evidence of any document eventually attached or identified in
response to the Interrogatories (if any); (b) the right to object to other discovery procedures
involving or relating to the subject matter of the Interrogatories; and (c) the right to revise,
correct, supplement or clarify any responses to the Interrogatories. Any responses to the
Interrogatories shall not be construed as an admission of the relevance or admissibility into
evidence of such answer or of the propriety of the Interrogatories. Pandora reserves the right to
assert additional objections to the Interrogatories as necessary and/or appropriate.
GENERAL OBJECTIONS
A.

Pandora objects to the Interrogatories as overbroad and unduly burdensome to the

extent any Interrogatory would require Pandora to spend an unreasonable amount of time, effort
and resources in order to respond, and to the extent that full compliance with any Interrogatory
as broadly construed is not possible in the time allowed by the Modified Scheduling Order and
Stipulation.
B.

Pandora objects to the Interrogatories as overbroad and unduly burdensome to the

extent they seek information or documents that are not relevant or do not appear reasonably
calculated to lead to the discovery of admissible evidence. See 37 C.F.R. § 351.5(b); 17 U.S.C.
§ 803(b)(6)(C). Pandora will not search for, identify, or provide information or documents
unless they are relevant to the issues in dispute in this proceeding and reasonably calculated to
lead to the discovery of admissible evidence.
C.

Any responses to the Interrogatories are made solely for the purposes of this

proceeding. Pandora intends no incidental or implied admissions by any answers and/or by its
objections to these Interrogatories. Pandora’s answers and/or objections to any particular
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Interrogatory should not be interpreted as an admission that Pandora accepts or admits the
existence of any fact(s) set out or assumed by such Interrogatory, or that such answer or
objection necessarily constitutes admissible evidence. Furthermore, whether Pandora answers
part or all of any particular Interrogatory is not intended and should not be construed as a waiver
by Pandora of any or all objections which may be applicable to such Interrogatory.
D.

Pandora objects to the Interrogatories to the extent they or the Definitions and

Instructions contained therein cause any part of the Interrogatories to be vague, ambiguous,
and/or confusing.
E.

Pandora objects to the Interrogatories and the Definitions and Instructions

contained therein to the extent the Copyright Owners seek to impose on Pandora any obligation
different from and broader than that provided for, required by, or permitted by the Copyright Act
and any applicable regulations, rules, case law, or the Modified Scheduling Order and
Stipulation.
F.

Pandora objects to the Interrogatories to the extent that they would require

Pandora to compile documents in a manner that they are not maintained in the ordinary course of
business, or to create documents, tables, reviews, models, etc., that do not already exist.
G.

Pandora objects to the Interrogatories to the extent they seek information the

discovery of which is cumulative, duplicative, or may be obtained by the Copyright Owners from
some other source that is more convenient, less burdensome, or less expensive, including
information that is publicly available or otherwise accessible to, or in the possession of, the
Copyright Owners or their representatives, attorneys, agents, or members.
H.

Pandora objects to the Interrogatories insofar as they seek information that: (1)

was prepared for, or in anticipation of, litigation; (2) constitutes attorney work product; (3)
3
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contains confidential attorney-client communications; (4) is subject to common interest
privilege; or (5) is otherwise privileged, protected, or subject to exemption from disclosure by
any statute, rule, regulation, common law, or other principle, or any other basis recognized under
applicable law. Pursuant to Section IV.E of the Amended Protective Order dated November 4,
2021 (the “Protective Order”), inadvertent disclosure of any privileged information by Pandora
will not and shall not be deemed to be a waiver of any applicable privilege with respect to such
information.
I.

Pandora objects to any Interrogatory, Definition, or Instruction to the extent that it

purports to require Pandora to provide information related to Pandora’s provision of services
outside of the United States or related to Pandora’s non-interactive services, which are not
subject to the Section 115 compulsory license.
J.

Pandora objects to the Interrogatories to the extent that, for certain categories,

they seek “all” information, documents, communications concerning a particular subject, on the
grounds that such Interrogatories are overbroad and unduly burdensome in the limited time
frame provided for discovery under the Modified Scheduling Order and Stipulation.
K.

Pandora reserves the right to supplement, amend, or correct its responses and

objections to the Interrogatories.
OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS
A.

Pandora objects to Instructions Nos. 3 & 4 to the extent that they purport to

require Pandora to provide detailed explanation for Pandora’s inability to respond to an
Interrogatory and or Pandora’s lack of knowledge about the requested information, which is
unduly burdensome, time-consuming, and beyond the scope of Pandora’s discovery obligations.
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B.

Pandora objections to Instruction No. 5 to the extent that it purports to require

Pandora to provide current employment information for former Pandora employees, which is
unduly burdensome, time-consuming, and beyond the scope of Pandora’s discovery obligations.
C.

Pandora objects to Instruction No. 6 to the extent that it purports to require

Pandora to provide a detailed description of a document beyond the Bates number(s) as unduly
burdensome and time-consuming.
D.

Pandora objections to Instruction No. 7 to the extent that it purports to require

Pandora to answer interrogatories under oath as beyond the scope of Pandora’s discovery
obligations.
E.

Pandora objects to Instruction No. 8 to the extent it seeks to impose a burden that

is beyond the scope of 37 C.F.R. § 351.5(b), impermissibly transforms an Interrogatory into a
request for production of documents, or calls for the production of documents beyond the scope
of 37 C.F.R. § 351.5(b)(1).
F.

Pandora objects to Instructions Nos. 8 & 9 as vague, ambiguous, unduly

burdensome and time consuming and seeking information beyond the scope of Pandora’s
discovery obligations and/or duplicative and cumulative of Copyright Owners’ requests for
production of documents to Pandora.
G.

Pandora objects to the definition of “Bundle Information” as overbroad, unduly

burdensome, and as seeking information that is publicly available and as equally accessible to
the Copyright Owners as to Pandora, including the standalone published prices for components
(including non-Pandora components) of bundled offerings. Pandora also objects to the definition
of “Bundle Information” to the extent that it seeks information relating to Pandora’s noninteractive services, which are not subject to the Section 115 compulsory license.
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H.

Pandora objects to the definition of “Business” as overbroad, unduly burdensome,

vague, and ambiguous, including insofar as the meaning and scope of terms such as “operations”
and “commercial or business activities” is unclear. Pandora also objects to the definition of
“Business” to the extent that it would require Pandora to search for information or documents
relating to Pandora’s non-interactive services, which are not subject to the Section 115
compulsory license.
I.

Pandora objects to the definition of “Pricing” as overbroad, unduly burdensome,

and as seeking information that is publicly available and as equally accessible to the Copyright
Owners as to Pandora, including the published prices at which various music services are
offered.
J.

Pandora objects to the definition of “User Data” as overbroad and unduly

burdensome, and as seeking information not directly related to Pandora’s written direct statement
or reasonably calculated to lead to the discovery of admissible evidence. See 37 C.F.R.
§ 351.5(b); 17 U.S.C. § 803(b)(6)(C). Pandora also objects to the definition of “User Data” to
the extent that it would require Pandora to search for information or documents relating to
Pandora’s non-interactive services, which are not subject to the Section 115 compulsory license.
K.

Pandora objects to the definition of “You” or “Your” to the extent it purports to

require Pandora to gather information from parties as to which Pandora has no right or obligation
to collect information. Pandora also objects to this definition to the extent it seeks information
that is not within Pandora’s possession, custody, or control, not relevant to the issues in this
proceeding, or protected from discovery by the attorney-client privilege, work product doctrine,
or any other applicable privilege, immunity, or protection.
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PANDORA’S SPECIFIC RESPONSES & OBJECTIONS
INTERROGATORY NO. 1:
For each of Your Offerings, provide for each month during the Relevant Time Period: (a) Your
payable royalty pool under 37 C.F.R. § 385.21(b); and (b) Your payable Mechanical Royalties,
calculated using the rates, terms and definitions of Your Rate Proposal as if such rates, terms and
definitions had been in effect during the applicable month, and taking account of all discounts,
reductions, deductions and allocations that You would be permitted to make under Your Rate
Proposal.
RESPONSE TO INTERROGATORY NO. 1:
Pandora objects to this Interrogatory as seeking information irrelevant to this proceeding
and not reasonably calculated to lead to the discovery of admissible evidence (37 C.F.R.
§ 351.5(b)), including because subpart (a) seeks information regarding royalties that would have
been paid under the now-vacated Phonorecords III rates. Pandora also objects to this
Interrogatory as improper, compound, overbroad, and unduly burdensome, including because it
is comprised of two distinct subparts and seeks the requested information on a monthly basis for
a nearly five-year period. Pandora further objects to this Interrogatory as duplicative of Request
No. 3 in the Copyright Owners’ First Set of Requests for Production of Documents.
Subject to the foregoing General Objections, Objections to Definitions and Instructions,
and Specific Objections, Pandora states that to the best of knowledge, based on information
reasonably available at this time,

; those reports are available
in documents previously produced in this proceeding. For reasons stated above, Pandora objects
to re-calculating its mechanical royalty pool or mechanical royalties for periods prior to October
2020 when the Phonorecords III rates and terms were in effect. Pandora further notes that it may
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in the future begin to track and/or otherwise have access to information—or the nature or
economics of its offerings may change—such that its future calculations of its payable royalty
pool and mechanical royalties (including allowed discounts, allocations, deductions, etc.) may
differ under its Rate Proposal here (if adopted) from the calculations that would be made under
the currently prevailing rates and terms.
INTERROGATORY NO. 2:
Provide the Bundle Information for each Bundle offered to consumers.
RESPONSE TO INTERROGATORY NO. 2:
Pandora objects to this Interrogatory, and to the definition of “Bundle Information,” as
overbroad and unduly burdensome, including because it seeks numerous categories of information,
including information that is publicly available and as equally accessible to the Copyright Owners
as to Pandora. Pandora also objects to this Interrogatory to the extent that it seeks information
relating to Pandora’s non-interactive services, which are not subject to the Section 115 compulsory
license.
Subject to the foregoing General Objections, Objections to Definitions and Instructions,
and Specific Objections, Pandora states that it has not offered Bundles directly to consumers for
purchase from Pandora. In limited instances, Pandora

.
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In

. See PAN_PHONO4_00001556. Pandora
has not identified information within its possession, custody or control concerning
which T-Mobile customers received these offers or what specific T-Mobile
products or services they were required to purchase, if any, to receive the
subscription.


In

Pandora has not identified information within its possession, custody or
control concerning what consumers paid AT&T for the Unlimited Plus plan or
what was or is currently included in that plan. See PAN_PHONO4_00001606.


In
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. See
PAN_PHONO4_00001547. Pandora has not identified information within its
possession, custody or control concerning which Scribd customers received the
offer or what specific Scribd products or services they were required to purchase,
if any, to receive the Pandora subscription.
INTERROGATORY NO. 3:
Identify each field of User Data that You gather, compile or store (directly or via a third party) in
connection with Your Eligible Digital Music Services, and for each User Data field identify
whether data in such data field has been accessed, or is subject to access under any past, current or
planned Agreement, by You or any third party for any purpose other than the provision of Licensed
Activity, including for: marketing or advertising purposes; provision of other products or services
or other lines of Business; or sale or other consideration. For each such access type, describe the
type of access, all consideration received in connection with the access, and identify any related
Agreement(s) providing or allowing for the access, along with the agreement term and the parties
to the agreement. “Access” herein shall include any type of use, access, copying or reference.
RESPONSE TO INTERROGATORY NO. 3:
Pandora objects to this Interrogatory, and to the definition of “User Data,” as seeking
information not relevant nor reasonably calculated to lead to the discovery of admissible
evidence. See 37 C.F.R. § 351.5(b). Pandora also objects to this Interrogatory, and to the
definition of “User Data,” as overbroad, unduly burdensome, improper, compound, vague, and
ambiguous, including because “User Data” is defined to include at least ten data subtypes, and
because the Interrogatory seeks “access” and “consideration” information related to each such
data subtype. Pandora further objects to this interrogatory to the extent that it seeks information
already included in agreements produced as part of Pandora’s preliminary disclosures in this
proceeding. Additionally, Pandora objects to this Interrogatory to the extent that it seeks
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information relating to Pandora’s non-interactive services, which are not subject to the Section
115 compulsory license.
Subject to the foregoing General Objections, Objections to Definitions and Instructions,
and Specific Objections, Pandora responds that its privacy policy (available at
www.pandora.com/privacy) and its statement of rights under the California Consumer Privacy
Act of 2018 (“CCPA Statement”) (available at www.pandora.com/privacy/ccpa) are publicly
available and identify, inter alia, the data that Pandora receives or collects from users, the user
information that Pandora receives or collects from third parties, the categories of sources from
which personal information is collected, the manners in which information is collected, how
Pandora uses the information about users that it receives or collects, how Pandora shares
information about users that it receives or collects with others, and the business purposes for
which Pandora collects, uses, and shares personal information about its users. Pandora will not
provide additional information sought by this interrogatory but not contained in either its privacy
policy or its CCPA Statement, such as the identification of individual agreements with specific
advertisers or service providers who have access to any category of “User Data” pursuant to
those agreements.
INTERROGATORY NO. 4:
Explain how You determined Your Pricing for each Offering, including what analysis or
forecasts You consulted, what alternative pricing You considered, what evaluation and approval
process You utilized to arrive at final corporate decision, the person(s) who evaluated, voted on
or made the final decision(s) as to Pricing, and when such decision(s) were made.
RESPONSE TO INTERROGATORY NO. 4:
Pandora objects to this Interrogatory, and to the definition of “Pricing,” as overbroad,
unduly burdensome, vague, and ambiguous, including to the extent that it would require Pandora
to identify every individual who “evaluated” a pricing decision. Subject to the foregoing
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General Objections, Objections to Definitions and Instructions, and Specific Objections, Pandora
states as follows:


Pandora Plus: When Pandora converted its noninteractive subscription tier of

service known as Pandora One into Pandora Plus in late 2016, it continued to offer new
subscriptions at a price of $4.99 per month. That remains the standard monthly subscription fee
for Pandora Plus today. Individuals involved in the decision to maintain the $4.99 price point
included Tim Westergren (then CEO), Michael Herring (then President and CFO), Sara Clemens
(then Chief Operating Officer), Christopher Phillips (then Chief Product Officer), and Jason
Ryan, Pandora’s Vice President of Financial Planning & Analysis. In Mr. Phillips written direct
testimony in Phonorecords III, he explained that the $4.99 price point was chosen in part
because a meaningful number of consumers were not willing to pay $9.99 (the standard price for
fully on-demand services). Mr. Ryan, the only one of the aforementioned individuals who
remains employed by Pandora,

He further recalls that, as a result of
technical requirements related to subscriptions sold via the Apple App Store, a price change
would have involved unsubscribing the existing Pandora One subscribers and then getting them
to re-subscribe at the different price (possibly causing them to churn away from the service) or to
“grandfather” them at the existing price and charge the higher price only to new subscribers.
Following a reasonably diligent search, Pandora has not identified any models, forecasts, or other
analysis conducted at the time concerning the determination to offer Pandora Plus to subscribers
at $4.99 per month versus other prices.
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Pandora Premium: Pandora has offered subscriptions to Pandora Premium at

$9.99 per month since launching in early 2017, except that those who subscribe and pay via the
Apple App Store pay $12.99 per month. The primary decision-makers in setting those prices
were Mr. Phillips and Naveen Chopra (then CFO), neither of whom remains with the company.
Mr. Ryan was also involved, and

. In connection
with the Copyright Owners’ document requests, Pandora is conducting a search for financial
analyses concerning the launch of Pandora Premium at $9.99 and will produce such documents,
to the extent not previously produced, as can located, reviewed, and produced with reasonable
effort in the time allowed by the Modified Scheduling Order.


Family Plans: Pandora began offering a $14.99 family plan for Pandora

Premium in mid-2018. The primary decision-makers in setting the pricing were Roger Lynch
(then CEO) and Naveen Chopra (then CFO), neither of whom is still at Pandora.

. Following a reasonably diligent search, Pandora
has not identified any models, forecasts, or other analysis conducted at the time concerning the
determination to offer family plans to subscribers at $14.99 per month versus other prices.


Military Plans: Pandora began offering a $7.99 military plan for Pandora

Premium in mid-2019. The primary decision-makers in setting the pricing were David Frear
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(then CFO of Sirius XM), Mr. Phillips, and Aimee Lapic (then Pandora’s Chief Marketing
Officer)—all of whom have left the company. Rob McAdam, Associate Director of Financial
Planning & Analysis at Pandora, was also involved with financial planning related to the launch
of the military plans, and recalls contributing to an analysis of the unit economics of the plans at
different price points. Mr. McAdam recalls

. Pandora will produce a copy of that analysis and refers Copyright Owners to
that analysis for further information.


Student Plans: Pandora began offering a $4.99 student plan for Pandora

Premium in May 2019. The primary decision-makers in setting the pricing were Mr. Frear, Ms.
Lapic, and Mark Pilipczuk, Vice President of Marketing Analytics and Operations, none of
whom remain with the company. Mr. Ryan’s recollection is

and will produce a copy of that analysis.
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November 18, 2021

By:

/s/ Benjamin E. Marks
Benjamin E. Marks
Todd D. Larson
David J. Bier
Rachel M. Kaplowitz
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, New York 10153
Tel.: (212) 310-8000
Fax: (212) 310-8007
benjamin.marks@weil.com
todd.larson@weil.com
david.bier@weil.com
rachel.kaplowitz@weil.com
Counsel for Pandora Media, LLC
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From:
Sent:
To:
Cc:
Subject:
Attachments:

Garber, Kate E. <KGarber@PRYORCASHMAN.com>
Thursday, March 3, 2022 12:41 AM
KELLOGGPHONO4CIG@lists.kellogghansen.com; APLPhonorecordsIV@kirkland.com;
phonorecordsivexternal.lwteam@lw.com; PandoraPhonoIV; GooglePhonoIV@wsgr.com
CRB Phonorecords Counsel
RE: Phonorecords IV - Copyright Owners' Motion to Compel and Oppositions to Amazon's
Motions to Compel
RESTRICTED - COs Motion to Compel Production of Documents and Information Concerning
Pricing and Bundles.rar

Counsel:
My previous email was undeliverable to several people. Please find attached a compressed copy of Copyright
Owners' Motion to Compel Production of Documents and Information Concerning Pricing and Bundles.

_______________________________________
KATE GARBER
Associate

PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036‐6569
kgarber@pryorcashman.com
Direct Tel: 212‐326‐0403
Direct Fax: 212‐326‐0806
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Garber, Kate E. <KGarber@PRYORCASHMAN.com>
Sent: Wednesday, March 2, 2022 11:56 PM
To: KELLOGGPHONO4CIG@lists.kellogghansen.com; APLPhonorecordsIV@kirkland.com;
phonorecordsivexternal.lwteam@lw.com; PandoraPhonoIV@weil.com; GooglePhonoIV@wsgr.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: Phonorecords IV ‐ Copyright Owners' Motion to Compel and Oppositions to Amazon's Motions to Compel

Counsel,
Attached please find the following documents, which were filed on behalf of Copyright Owners tonight via eCRB in
the Phonorecords IV proceeding:




Opposition to Amazon's Motion to Compel Production of Documents Concerning the 2019 Sony‐Amazon
Agreement;
Opposition to Amazon's Motion to Compel Financial Documents from Copyright Owners; and
Copyright Owners' Motion to Compel Production of Documents and Information Concerning Pricing and
Bundles.

Regards,

_______________________________________
KATE GARBER
1

Associate

PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036‐6569
kgarber@pryorcashman.com
Direct Tel: 212‐326‐0403
Direct Fax: 212‐326‐0806
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.
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Exhibit 3

From:
Sent:
To:

Cc:
Subject:

MHarris@PRYORCASHMAN.com
Thursday, November 11, 2021 2:45 PM
Ivana.Dukanovic@lw.com; lzang@wsgr.com; cyoung@kellogghansen.com;
Brittany.Lovejoy@lw.com; BSemel@PRYORCASHMAN.com; jbranson@kellogghansen.com;
William.Friedman@lw.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com;
vjih@wsgr.com; Larson, Todd; Joe.Wetzel@lw.com; Alli.Stillman@lw.com;
Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com;
sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; Marks, Benjamin
CRB_Phonorecords_Counsel@PRYORCASHMAN.com
RE: Phonorecords IV - service of expert backup

Hi all,
This is agreeable to the Copyright Owners. To address any ambiguity, I am proposing the below edits (highlighted) to the table
containing the schedule, providing the same 8 business days for objections/12 business days for substantive responses
timeline that is spelled out with regard to the initial interrogatories.
Relatedly, I wanted to clarify the deadline for the Copyright Owners’ responses to the initial rogs received from the Services on
November 3. Our objection deadline will be November 15, not November 13 (a Saturday) as recited in the Services’
interrogatories. The participants have intentionally avoided making discovery requests due on weekends and agreed to have
subsequent response deadlines be measured in business days, so we presume this is not an issue. Indeed, this is consistent
with the understand that Amazon expressed when the Copyright Owners served their initial RFPs on Amazon on November 3.
Event
Exchange of expert backup
materials
Initial document requests
and interrogatories

Any additional document
requests and
interrogatories (to be
served no later than
November 24 unless good
cause is shown)

Initial service
Tuesday, Nov 2

Responses

Tuesday, Nov 2

Initial Interrogatory
Objections and RFP
R&Os due Fri, Nov 12

Meet/confer

Parties will be available for first call
by Fri Nov 19 for Initial RFPs and
November 25 for Initial
Interrogatories, and shall be
Initial Interrogatory
reasonably available for multiple
Responses due Thurs, Nov follow‐ups and shall be prepared to
18
provide clear positions on any
disputed issues by Wed Dec 1.
8 business days from service The parties will be available for first
for RFP R&Os and objections call within a week from R&O service,
to interrogatories
and reasonably available for follow‐
ups and prepared to provide clear
12 business days from positions on any disputed issues
service for responses to within 4 weeks from service of the
discovery.
interrogatories

1

Pa
ba
pr
su
10
re
do
by
W
in
pr
w
w
pr
se
co
se

Discovery motions

Discovery motions may be
served at any time after the
respective initial discovery
conferences.

Depositions

Parties agree to cooperate in
good faith and provide
reasonable availability for
deponents beginning
approximately 3 weeks after
notice (without regard to
direct discovery period dates
in the scheduling order)

End of direct discovery
period per Amended
Scheduling Order

Responses due
within 6 business days from
service of motion.
Replies due within
9 business days from service
of motion.

Depositions to be noticed no
later than December 23
Thursday, December 23

Regards,

_______________________________________
MARION R. HARRIS
Counsel

PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036‐6569
mharris@pryorcashman.com
Direct Tel: 212‐326‐0128
Main Fax: 212‐326‐0806
Mobile: 646‐573‐8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Ivana.Dukanovic@lw.com <Ivana.Dukanovic@lw.com>
Sent: Thursday, November 11, 2021 1:20 PM
To: lzang@wsgr.com; cyoung@kellogghansen.com; Harris, Marion R. <MHarris@PRYORCASHMAN.com>;
Brittany.Lovejoy@lw.com; Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com;
William.Friedman@lw.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com; ggreenstein@wsgr.com;
becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com; Todd.Larson@weil.com;
Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com;
sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com; mary.mazzello@kirkland.com;
benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
That is Spotify’s understanding as well.
From: Zang, Lisa <lzang@wsgr.com>
Sent: Thursday, November 11, 2021 10:14 AM
To: Young, Christopher M. <cyoung@kellogghansen.com>; Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>;
2

MHarris@PRYORCASHMAN.com; Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; BSemel@PRYORCASHMAN.com;
Branson, Joshua D. <jbranson@kellogghansen.com>; Friedman, Will (DC) <William.Friedman@lw.com>;
claudia.ray@kirkland.com; dale.cendali@kirkland.com; Greenstein, Gary <ggreenstein@wsgr.com>; Davis, Becca
<becca.davis@wsgr.com>; Rees, Maura <MRees@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>; Jih, Victor
<vjih@wsgr.com>; Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY)
<Alli.Stillman@lw.com>; Gass, Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area)
<Caroline.Esser@lw.com>; Damle, Sy (DC‐NY) <Sy.Damle@lw.com>; Angstreich, Scott H. <sangstreich@kellogghansen.com>;
Pope, Leslie V. <lpope@kellogghansen.com>; Kim, Kylie C. <kkim@kellogghansen.com>; mary.mazzello@kirkland.com;
benjamin.marks@weil.com
Cc: Pryor Cashman PHONO4 CIG <crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
All,
Google agrees with Amazon’s view.
Thanks,
Lisa
Lisa D. Zang | Associate | Wilson Sonsini Goodrich & Rosati
633 West Fifth Street, Suite 1550 | Los Angeles, CA 90071‐2027 | direct: 323.210.2923 | lzang@wsgr.com

From: Young, Christopher M. <cyoung@kellogghansen.com>
Sent: Thursday, November 11, 2021 7:03 AM
To: Zang, Lisa <lzang@wsgr.com>; Ivana.Dukanovic@lw.com; MHarris@PRYORCASHMAN.com; Brittany.Lovejoy@lw.com;
BSemel@PRYORCASHMAN.com; Branson, Joshua D. <jbranson@kellogghansen.com>; William.Friedman@lw.com;
claudia.ray@kirkland.com; dale.cendali@kirkland.com; Greenstein, Gary <ggreenstein@wsgr.com>; Davis, Becca
<becca.davis@wsgr.com>; Rees, Maura <MRees@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>; Jih, Victor
<vjih@wsgr.com>; Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com;
Caroline.Esser@lw.com; Sy.Damle@lw.com; Angstreich, Scott H. <sangstreich@kellogghansen.com>; Pope, Leslie V.
<lpope@kellogghansen.com>; Kim, Kylie C. <kkim@kellogghansen.com>; mary.mazzello@kirkland.com;
benjamin.marks@weil.com
Cc: Pryor Cashman PHONO4 CIG <crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
[External]
All,
Before Amazon signs off, we wanted to get clarification on one point. For ROGs served after the first set, our understanding is
that objections are due 8 days from service and then the substantive responses are due a week after that. That is consistent
with the treatment of the first set of ROGs, and in both Phono III and the Phono III remand participants had more time to
provide substantive responses. However, the chart below does not clearly reflect that.
Is Amazon’s understanding consistent with the COs’ and other Services’ understandings?
Thanks,
Chris

Event

Initial service

Responses
3

Meet/confer

Exchange of expert backup
materials
Initial document requests
and interrogatories

Tuesday, Nov 2
Tuesday, Nov 2

Any additional document
requests and
interrogatories (to be
served no later than
November 24 unless good
cause is shown)

Discovery motions

Discovery motions may be
served at any time after the
respective initial discovery
conferences.

Depositions

Parties agree to cooperate in
good faith and provide
reasonable availability for
deponents beginning
approximately 3 weeks after
notice (without regard to
direct discovery period dates
in the scheduling order)

End of direct discovery
period per Amended
Scheduling Order

Initial Interrogatory
Objections and RFP
R&Os due Fri, Nov 12

Parties will be available for first call
by Fri Nov 19 for Initial RFPs and
November 25 for Initial
Interrogatories, and shall be
Initial Interrogatory
reasonably available for multiple
Responses due Thurs, Nov follow‐ups and shall be prepared to
18
provide clear positions on any
disputed issues by Wed Dec 1.
8 business days from service The parties will be available for first
call within a week from R&O service,
and reasonably available for follow‐
ups and prepared to provide clear
positions on any disputed issues
within 4 weeks from service of the
discovery.

Responses due
within 6 business days from
service of motion.
Replies due within
9 business days from service
of motion.

Depositions to be noticed no
later than December 23
Thursday, December 23

From: Zang, Lisa <lzang@wsgr.com>
Sent: Wednesday, November 10, 2021 2:22 PM
To: Ivana.Dukanovic@lw.com; MHarris@PRYORCASHMAN.com; Brittany.Lovejoy@lw.com; BSemel@PRYORCASHMAN.com;
Branson, Joshua D. <jbranson@kellogghansen.com>; William.Friedman@lw.com; Young, Christopher M.
4
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<cyoung@kellogghansen.com>; claudia.ray@kirkland.com; dale.cendali@kirkland.com; Greenstein, Gary
<ggreenstein@wsgr.com>; Davis, Becca <becca.davis@wsgr.com>; Rees, Maura <MRees@wsgr.com>; Benyamin, Ryan
<rbenyamin@wsgr.com>; Jih, Victor <vjih@wsgr.com>; Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com;
Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com; Angstreich, Scott H. <sangstreich@kellogghansen.com>;
Pope, Leslie V. <lpope@kellogghansen.com>; Kim, Kylie C. <kkim@kellogghansen.com>; mary.mazzello@kirkland.com;
benjamin.marks@weil.com
Cc: Pryor Cashman PHONO4 CIG <crb_phonorecords_counsel@pryorcashman.com>
Subject: [EXTERNAL] RE: Phonorecords IV ‐ service of expert backup
Confirmed for Google.
Lisa D. Zang | Associate | Wilson Sonsini Goodrich & Rosati
633 West Fifth Street, Suite 1550 | Los Angeles, CA 90071‐2027 | direct: 323.210.2923 | lzang@wsgr.com

From: Ivana.Dukanovic@lw.com <Ivana.Dukanovic@lw.com>
Sent: Tuesday, November 9, 2021 5:06 PM
To: MHarris@PRYORCASHMAN.com; Brittany.Lovejoy@lw.com; BSemel@PRYORCASHMAN.com;
jbranson@kellogghansen.com; William.Friedman@lw.com; cyoung@kellogghansen.com; claudia.ray@kirkland.com;
dale.cendali@kirkland.com; Greenstein, Gary <ggreenstein@wsgr.com>; Davis, Becca <becca.davis@wsgr.com>; Rees, Maura
<MRees@wsgr.com>; Benyamin, Ryan <rbenyamin@wsgr.com>; Jih, Victor <vjih@wsgr.com>; Todd.Larson@weil.com;
Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com;
sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com; mary.mazzello@kirkland.com; Zang,
Lisa <lzang@wsgr.com>; benjamin.marks@weil.com
Cc: CRB_Phonorecords_Counsel@PRYORCASHMAN.com
Subject: RE: Phonorecords IV ‐ service of expert backup
[External]
Confirmed for Spotify.
From: Harris, Marion R. <MHarris@PRYORCASHMAN.com>
Sent: Monday, November 8, 2021 7:09 AM
To: Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>; Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; Semel,
Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com; Friedman, Will (DC)
<William.Friedman@lw.com>; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass,
Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐NY)
<Sy.Damle@lw.com>; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: Re: Phonorecords IV ‐ service of expert backup

Hi Ivana,
This is amenable to the Copyright Owners. We do not insist on a formal stipulation, provided a representative from
each Service confirms their agreement to this via e‐mail.
Regards,
Marion
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_______________________________________
Marion R. Harris
Counsel

Pryor Cashman LLP
7 Times Square, New York, NY 10036‐6569
mharris@pryorcashman.com
Direct Tel: 212‐326‐0128
Main Fax: 212‐326‐0806
Mobile: 646‐573‐8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Ivana.Dukanovic@lw.com <Ivana.Dukanovic@lw.com>
Sent: Friday, November 5, 2021 12:12 PM
To: Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Brittany.Lovejoy@lw.com <Brittany.Lovejoy@lw.com>; Semel,
Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com <jbranson@kellogghansen.com>;
William.Friedman@lw.com <William.Friedman@lw.com>; cyoung@kellogghansen.com <cyoung@kellogghansen.com>;
claudia.ray@kirkland.com <claudia.ray@kirkland.com>; dale.cendali@kirkland.com <dale.cendali@kirkland.com>;
ggreenstein@wsgr.com <ggreenstein@wsgr.com>; becca.davis@wsgr.com <becca.davis@wsgr.com>; MRees@wsgr.com
<MRees@wsgr.com>; rbenyamin@wsgr.com <rbenyamin@wsgr.com>; vjih@wsgr.com <vjih@wsgr.com>;
Todd.Larson@weil.com <Todd.Larson@weil.com>; Joe.Wetzel@lw.com <Joe.Wetzel@lw.com>; Alli.Stillman@lw.com
<Alli.Stillman@lw.com>; Andrew.Gass@lw.com <Andrew.Gass@lw.com>; Caroline.Esser@lw.com <Caroline.Esser@lw.com>;
Sy.Damle@lw.com <Sy.Damle@lw.com>; sangstreich@kellogghansen.com <sangstreich@kellogghansen.com>;
lpope@kellogghansen.com <lpope@kellogghansen.com>; kkim@kellogghansen.com <kkim@kellogghansen.com>;
mary.mazzello@kirkland.com <mary.mazzello@kirkland.com>; lzang@wsgr.com <lzang@wsgr.com>;
benjamin.marks@weil.com <benjamin.marks@weil.com>
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Marion:
The Services are amenable to this. See the slightly adjusted schedule below, which we believe reflects the points articulated in
your email. If this works for Copyright Owners, we would propose that this email serve as the Participants’ direct discovery
stipulation. If you prefer to have a formal stipulation, we are happy to review and sign something to that effect. Please
confirm.
Best,
Ivana

Event
Exchange of expert backup
materials

Initial service
Tuesday, Nov 2

Responses

6

Meet/confer

Initial document requests
and interrogatories

Tuesday, Nov 2

Any additional document
requests and
interrogatories (to be
served no later than
November 24 unless good
cause is shown)

Discovery motions

Discovery motions may be
served at any time after the
respective initial discovery
conferences.

Depositions

Parties agree to cooperate in
good faith and provide
reasonable availability for
deponents beginning
approximately 3 weeks after
notice (without regard to
direct discovery period dates
in the scheduling order)

End of direct discovery
period per Amended
Scheduling Order

Initial Interrogatory
Objections and RFP
R&Os due Fri, Nov 12

Parties will be available for first call
by Fri Nov 19 for Initial RFPs and
November 25 for Initial
Interrogatories, and shall be
Initial Interrogatory
reasonably available for multiple
Responses due Thurs, Nov follow‐ups and shall be prepared to
18
provide clear positions on any
disputed issues by Wed Dec 1.
8 business days from service The parties will be available for first
call within a week from R&O service,
and reasonably available for follow‐
ups and prepared to provide clear
positions on any disputed issues
within 4 weeks from service of the
discovery.

Responses due
within 6 business days from
service of motion.
Replies due within
9 business days from service
of motion.

Depositions to be noticed no
later than December 23
Thursday, December 23

From: Harris, Marion R. <MHarris@PRYORCASHMAN.com>
Sent: Thursday, November 4, 2021 9:23 AM
To: Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>; Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; Semel,
Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com; Friedman, Will (DC)
<William.Friedman@lw.com>; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass,
Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐NY)
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<Sy.Damle@lw.com>; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Hi Ivana,
Regarding depositions, Copyright Owners agree that direct phase depositions must be noticed on or before December 23,
2021, given the participants’ agreement to provide reasonable witness availability as described below without regard to the
direct discovery period dates in the scheduling order.
On discovery requests, we agree that discovery requests should be served in time to allow for production under the below
cadence by December 23, 2021, and that productions pursuant to timely served requests should be completed by December
23, 2021. We can also agree that new additional discovery requests should be served by November 24, 2021. With that, we
also think a hard deadline for serving any supplemental discovery requests could backfire. There may be issues that arise
during the discovery process that lead to reasonable requests for supplementation or corrections, and believe that these
should not be foreclosed. (On the other hand, if a participant serves a late discovery request without good cause, the recipient
should have a good objection to production.) Given the abbreviated period, we think that reasonableness should guide the
outcome of late requests without hard dates that may lead to waiver disputes or unnecessary anticipatory motion practice.
Regards,

_______________________________________
MARION R. HARRIS
Counsel

PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036‐6569
mharris@pryorcashman.com
Direct Tel: 212‐326‐0128
Main Fax: 212‐326‐0806
Mobile: 646‐573‐8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Ivana.Dukanovic@lw.com <Ivana.Dukanovic@lw.com>
Sent: Thursday, November 4, 2021 10:30 AM
To: Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Brittany.Lovejoy@lw.com; Semel, Benjamin K.
<BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com; William.Friedman@lw.com; cyoung@kellogghansen.com;
claudia.ray@kirkland.com; dale.cendali@kirkland.com; ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com;
rbenyamin@wsgr.com; vjih@wsgr.com; Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com;
Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com; sangstreich@kellogghansen.com;
lpope@kellogghansen.com; kkim@kellogghansen.com; mary.mazzello@kirkland.com; lzang@wsgr.com;
benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Hi Marion,
Following up on our email below. Let us know if we can finalize the discovery schedule.
Best,
Ivana
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From: Dukanovic, Ivana (Bay Area)
Sent: Monday, November 1, 2021 8:36 PM
To: 'Harris, Marion R.' <MHarris@PRYORCASHMAN.com>; Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; Semel,
Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com; Friedman, Will (DC)
<William.Friedman@lw.com>; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass,
Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐NY)
<Sy.Damle@lw.com>; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Hi Marion,
The Services are fine exchanging both the expert backup and initial discovery requests tomorrow, November 2. With the
caveat that Apple is still reviewing, your other edits to the schedule also work but we would like to propose two additional
clarifying edits:

1. As noted in Britt’s email below, your proposal for additional document requests and interrogatories works for the
Services, so long as it presumes that any productions related to those additional requests will be completed within the
direct discovery period (i.e., by December 23). To avoid any confusion, we would propose that the parties agree to
serve any additional discovery requests (on a rolling basis) by a date certain. Our initial read of your proposal was that
any additional discovery would be served no later than November 18. Please confirm. If not, we are open to
extending that deadline to Wednesday, November 24.
2. With the understanding that both sides will notice any direct phase depositions as soon as practicable, we also think it
makes sense to clarify that the depos must be noticed within the discovery period (i.e., no later than December 23).
Let us know if this works on your end and we can finalize the schedule. Thanks.

Event
Exchange of expert backup
materials
Initial document requests
and interrogatories

Initial service
Tuesday, Nov 2
Tuesday, Nov 2

Responses

Meet/confer

Initial
Parties will be available for first call
Interrogatory Objections and by Fri Nov 19, shall be reasonably
RFP R&Os due Fri, Nov 12 available for multiple follow‐ups and
shall be prepared to provide clear
Initial
positions on any disputed issues by
Interrogatory Responses due Wed Dec 1.
Thurs, Nov 18
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Any additional document
requests and
interrogatories (to be
served no later than
November 18)

Discovery motions

Discovery motions may be
served at any time after the
respective initial discovery
conferences.

Depositions

Parties agree to cooperate in
good faith and provide
reasonable availability for
deponents beginning
approximately 3 weeks after
notice (without regard to
direct discovery period dates
in the scheduling order)

End of direct discovery
period per Amended
Scheduling Order

8 business days from service Where possible, together with initial
request
conferences. Otherwise The parties
will be available for first call within a
week from R&O service (i.e., by
November 19 for Initial RFPs and
November 25 for Initial
Interrogatories), and reasonably
available for follow‐ups and
prepared to provide clear positions
on any disputed issues within 4
weeks from service of the discovery.
Responses due
within 6 business days from
service of motion.
Replies due
within 9 business days from
service of motion.

Depositions to be noticed no
later than December 23
Thursday, December 23

From: Harris, Marion R. <MHarris@PRYORCASHMAN.com>
Sent: Monday, November 1, 2021 9:39 AM
To: Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>;
Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>; jbranson@kellogghansen.com; Friedman, Will (DC)
<William.Friedman@lw.com>; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass,
Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐NY)
<Sy.Damle@lw.com>; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup

Britt,
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After consultation with our vendor, the Copyright Owners will be in a position to produce expert backup materials
tomorrow, November 2. Similarly, regarding initial document requests and interrogatories, the Copyright Owners
will not be in a position to serve those until tomorrow, November 2, 2021. We would propose the dates be moved
to tomorrow as reflected below.
We also have additional, minor edits to your markup of the discovery schedule. Specifically, while we would agree
to provide 6 business days for a response to a discovery motion, we would similarly expand the reply period to 3
business days (i.e., 9 business days from the service of motion). Otherwise, we propose some minor clarifications to
the chart to capture what we understood the participants' intent to be.
Event
Exchange of expert backup
materials
Initial document requests
and interrogatories

Initial service
Tuesday, Nov 2
Tuesday, Nov 2

Any additional document
requests and
interrogatories

Discovery motions

Discovery motions may be
served at any time after the
respective initial discovery
conferences.

Depositions

Parties agree to cooperate in
good faith and provide
reasonable availability for
deponents beginning
approximately 3 weeks after
notice (without regard to
direct discovery period dates
in the scheduling order)
Thursday, December 23

End of direct discovery
period per Amended
Scheduling Order

Responses

Meet/confer

Initial
Parties will be available for first call
Interrogatory Objections and by Fri Nov 19, shall be reasonably
RFP R&Os due Fri, Nov 12 available for multiple follow‐ups and
shall be prepared to provide clear
Initial
positions on any disputed issues by
Interrogatory Responses due Wed Dec 1.
Thurs, Nov 18
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8 business days from service Where possible, together with initial W
request
in
conferences. Otherwise The parties pr
will be available for first call within a w
week from R&O service (i.e., by
w
November 19 for Initial RFPs and
pr
November 25 for Initial
se
Interrogatories), and reasonably
co
available for follow‐ups and
se
prepared to provide clear positions
on any disputed issues within 4
weeks from service of the discovery.
Responses due
within 6 business days from
service of motion.
Replies due
within 9 business days from
service of motion.
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Thanks,

_______________________________________
MARION R. HARRIS
Counsel

PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036‐6569
mharris@pryorcashman.com
Direct Tel: 212‐326‐0128
Main Fax: 212‐326‐0806
Mobile: 646‐573‐8465
www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms

From: Brittany.Lovejoy@lw.com <Brittany.Lovejoy@lw.com>
Sent: Saturday, October 30, 2021 12:45 AM
To: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Ivana.Dukanovic@lw.com; jbranson@kellogghansen.com;
William.Friedman@lw.com; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com; Caroline.Esser@lw.com;
Sy.Damle@lw.com; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Ben:
The Services agree to email service for everything. This email should suffice but if you would like to draft up a general
stipulation we are fine with that too. We plan to get back to you on Monday regarding the adjournment and rebuttal
extension proposals.
In terms of the discovery schedule, a few edits (also reflected in the chart below; and shared with the caveat that Google is still
reviewing) and a clarifying question:


We’re fine with moving up the date for R&Os to initial document requests and interrogatories, if substantive responses
are due a bit later. Our understanding is that in P3 and the remand the participants first served objections to
interrogatories, and then served actual responses (along with objections) a few weeks later. We propose serving
objections on 11/12 and substantive responses on 11/18. Assuming that is the case, interrogatory responses would
not be covered in the initial request conferences.



We recognize that whichever way we slice this schedule, the discovery motion timeline will be very condensed, but at
least one more business day for opps would be productive and still more or less consistent with how the parties
handled in P3.



Does the proposal for additional document requests/interrogatories presume that productions with respect to those
requests would be made by Dec. 23? If so, that would mean any additional requests need to be served by or around
Nov. 18, correct? If that is the case, we are fine with the proposal but think clarifying that is important.

The Services reserve all rights until the schedule is final.
Event
Exchange of expert
backup materials

Initial service
Monday, Nov 1

Responses

Meet/confer

12

Production

Initial document
requests and
interrogatories

Monday, Nov 1

Any additional
document requests
and interrogatories

Discovery motions

Discovery motions
may be served at any
time after the
respective initial
discovery
conferences.

Depositions

Parties agree to
cooperate in good
faith and provide
reasonable availability
for deponents
beginning
approximately 3
weeks after notice
(without regard to
direct discovery period
dates in the
scheduling order)
Thursday, December
23

End of direct
discovery period

Objections due Parties will be available for first Parties will produce on a
Fri, Nov 12 call by Fri Nov 19, shall be
rolling basis with a good‐faith
reasonably available for
initial production by Dec 1,
Responses due multiple follow‐ups and shall be and substantial completion
Thurs, Nov 18 prepared to provide clear
by Dec 10. Parties will be
positions on any disputed
prepared to reasonably
issues by Wed Dec 1.
explain where documents
cannot be produced by Dec
1.
8 business days Where possible, together with Where possible, together
from service initial request
with initial request
conferences. Otherwise The productions. Otherwise,
parties will be available for first parties will produce on a
rolling basis with a good‐faith
call within a week from R&O
initial production within 4
service, and reasonably
weeks from service, and
available for follow‐ups and
substantial completion within
prepared to provide clear
5 weeks from service.
positions on any disputed
issues within 4 weeks from
service of the discovery.
Responses due
within 6
business days
from service.
Replies due
within 8
business days
from service.

Britt N. Lovejoy
LATHAM & WATKINS LLP
505 Montgomery Street
Suite 2000
San Francisco, CA 94111-6538
Direct Dial: +1.415.646.8329
Fax: +1.415.395.8095
Email: brittany.lovejoy@lw.com
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From: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>
Sent: Thursday, October 28, 2021 11:56 AM
To: Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>; Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>;
jbranson@kellogghansen.com; Friedman, Will (DC) <William.Friedman@lw.com>; cyoung@kellogghansen.com;
claudia.ray@kirkland.com; dale.cendali@kirkland.com; ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com;
rbenyamin@wsgr.com; vjih@wsgr.com; Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli
(NY) <Alli.Stillman@lw.com>; Gass, Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area)
<Caroline.Esser@lw.com>; Damle, Sy (DC‐NY) <Sy.Damle@lw.com>; sangstreich@kellogghansen.com;
lpope@kellogghansen.com; kkim@kellogghansen.com; mary.mazzello@kirkland.com; lzang@wsgr.com;
benjamin.marks@weil.com
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phonorecords IV ‐ service of expert backup
Hi all,
Below is a proposed discovery plan along the lines we discussed yesterday (rights reserved until final).
We agree with email service for everything (If we haven’t memorialized that general stip yet in this case, we support doing so)
Note we removed the proposed deadline for next week to identify deponents, and added a 3‐week period before witness
dates need to be offered. We expect participants may be able to identify some deponents early, and should as/when ready,
but some may not be able to be finalized until after document discovery. As in past proceedings, we extend the deposition
period by agreement beyond the scheduling order discovery period, since it is not possible to complete depositions in any
orderly fashion in the next (less than) 2 months. Per Josh’s request, attached is the Phono 3 order setting the Feb 15 WRS
date. Also fyi, found the below list of deposition transcript dates from Phono 3 ‐ looks like every deposition was taken after
the scheduled discovery period ended, which fits my memory.
Otherwise, it’s a similar general discovery process, with set dates for the initial and rolled dates for any subsequent, and an
expedited discovery motion process similar to what was used in Phono 3 and remand.
Let us know any thoughts, and also positions on the larger schedule.
Also, I’ve removed Pryor Cashman individual addresses from this thread and added a distribution email for our team:
CRB_Phonorecords_Counsel@pryorcashman.com
Please use this going forward for group emails and notices, and let us know if/when you all have anything similar. Thanks.

Phono 3 depositions:
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Event
Exchange of expert
backup materials
Initial document
requests and
interrogatories

Any additional
document requests
and interrogatories

Discovery motions

Initial service
Monday, Nov 1

Meet/confer

Fri, Nov 12

Replies due
within 8 business
days from
service.

Parties agree to
cooperate in good faith
and provide reasonable
availability for deponents
beginning approximately
15

Parties will be available for first
call by Fri Nov 19, shall be
reasonably available for multiple
follow‐ups and shall be prepared
to provide clear positions on any
disputed issues by Wed Dec 1.

Production

Parties will produce on a rolling
basis with a good‐faith initial
production by Dec 1, and
substantial completion by Dec
10. Parties will be prepared to
reasonably explain where
documents cannot be produced
by Dec 1.
Where possible, together with
8 business days Where possible, together with
initial
request
initial
request
from service
conferences. Otherwise, parties productions. Otherwise,
will be available for first call within parties will produce on a rolling
a week from R&O service, and
basis with a good‐faith initial
reasonably available for follow‐ production within 4 weeks from
ups and prepared to provide clear service, and substantial
positions on any disputed issues completion within 5 weeks
within 4 weeks from service of the from service.
discovery.
Discovery motions may Responses due
be served at any time within 5 business
days from
after the respective
service.
initial discovery

Monday, Nov 1

conferences.

Depositions

Responses

3 weeks after notice
(without regard to direct
discovery period dates in
the scheduling order)

End of direct
discovery period

Thursday, December
23

From: Ivana.Dukanovic@lw.com <Ivana.Dukanovic@lw.com>
Sent: Monday, October 25, 2021 6:33 PM
To: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Brittany.Lovejoy@lw.com; jbranson@kellogghansen.com;
William.Friedman@lw.com; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com; Caroline.Esser@lw.com;
Sy.Damle@lw.com; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com; Zakarin, Donald
S. <DZakarin@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Cooperman, Lauren B.
<LCooperman@PRYORCASHMAN.com>; mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com;
Weigensberg, Joshua <JWeigensberg@PRYORCASHMAN.com>; Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Arora,
Kaveri <KArora@PRYORCASHMAN.com>
Subject: RE: [EXTERNAL] Phonorecords IV ‐ service of expert backup
Thanks, Ben. As promised, below is an initial proposal for the direct discovery period. As we are still conferring with clients,
this represents a working draft and we reserve all rights. The Services are available to discuss the below proposal and the
production of expert backup this Wednesday from 2‐3 pm ET.

Event
Exchange of expert back up
materials
Document Requests and
Interrogatories to be exchanged
by email
Participants to identify witnesses
they intend to depose (if any)
during direct discovery period by
email
Responses/objections to
Document Requests and
Interrogatories to be exchanged
by email
Deadline to serve any additional
Document Requests or
Interrogatories

Meet and confer period

Proposed Date
Thursday, October 28

Notes

Friday, October 29

Friday, November 5

This allows time for
scheduling purposes.

Tuesday, November
16

Friday, November 19

Any additional document
requests after this deadline
to be served over email and
responses and objections
would be due 2 weeks
following service.

Tuesday, November
16 ‐
Tuesday, November
30

Potentially on‐going and
adjusted depending on the
production of document.
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Responses/objections to
additional Document Requests
and Interrogatories to be
exchanged by email
Substantial completion of
document production

Friday, December 3

Motion practice (as needed),
including deadlines to submit
motions to compel

Opening briefs:
Wednesday,
December 1

Friday, December 10

Oppositions: Monday,
December 13

End of direct discovery period

Documents to be produced
on a rolling basis throughout
discovery period.
This assumes the Judges will
not rule on such motions
given the holidays but
provides time before the
rebuttal statements are due
on January 31.

Replies: Monday –
December 20
Thursday, December
23

From: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>
Sent: Monday, October 25, 2021 10:42 AM
To: Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; jbranson@kellogghansen.com; Friedman, Will (DC)
<William.Friedman@lw.com>; cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com;
ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com;
Todd.Larson@weil.com; Wetzel, Joe (Bay Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass,
Andrew (Bay Area) <Andrew.Gass@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐NY)
<Sy.Damle@lw.com>; sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com; Zakarin,
Donald S. <DZakarin@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Cooperman, Lauren B.
<LCooperman@PRYORCASHMAN.com>; Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com; Weigensberg, Joshua
<JWeigensberg@PRYORCASHMAN.com>; Harris, Marion R. <MHarris@PRYORCASHMAN.com>; Arora, Kaveri
<KArora@PRYORCASHMAN.com>
Subject: RE: [EXTERNAL] Phonorecords IV ‐ service of expert backup
Hi Britt,
Agree we should get agreement on discovery procedures, and look forward to seeing your proposal. How about we set up a
call for tomorrow/Wed to go over that and also expert workpaper production? We’d like to get more specific than general
scopes for expert backup, to make sure we are all on the same page, and then can exchange this week. For a call, we can do
tomorrow at 5p ET, or Wed 2‐3p or 4‐5p ET?
Also copying in Kaveri Arora and Marion Harris in our office, please copy them in as well on group correspondence. Thx

From: Brittany.Lovejoy@lw.com <Brittany.Lovejoy@lw.com>
Sent: Saturday, October 23, 2021 7:32 PM
To: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; jbranson@kellogghansen.com; William.Friedman@lw.com;
cyoung@kellogghansen.com; claudia.ray@kirkland.com; dale.cendali@kirkland.com; ggreenstein@wsgr.com;
becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com; Todd.Larson@weil.com;
Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com;
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sangstreich@kellogghansen.com; lpope@kellogghansen.com; kkim@kellogghansen.com; Zakarin, Donald S.
<DZakarin@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Cooperman, Lauren B.
<LCooperman@PRYORCASHMAN.com>; Ivana.Dukanovic@lw.com; mary.mazzello@kirkland.com; lzang@wsgr.com;
benjamin.marks@weil.com; Weigensberg, Joshua <JWeigensberg@PRYORCASHMAN.com>
Subject: RE: [EXTERNAL] Phonorecords IV ‐ service of expert backup
Ben:
Following up on your email below. For purposes of the expert back‐up exchange, the Services were planning to produce: (i)
the expert’s underlying data and programs; and (ii) any non‐public documents upon which the expert’s report is based that
have not already been produced during preliminary disclosures. Is this consistent with what Copyright Owners plan to
produce? Assuming it is, we will plan to produce these materials next week. If we need to discuss scope further let’s hop on a
call on Monday or Tuesday.
On a similar note, we should also discuss a proposed schedule for the upcoming direct discovery period. In our experience, the
process is much more productive when the participants reach agreement, at least in the first instance, on dates for mutual
exchange of discovery requests, as well as a meet and confer period. The Services are working on an initial proposal, which
takes into consideration the tight timeframe we are working with and aims to stay true to the December 23rd close of direct
discovery deadline in the Judges’ most recent scheduling order. We plan to send the proposal over on Monday for your
consideration.
Please let us know if you want to discuss.
Best,
Britt
Britt N. Lovejoy
LATHAM & WATKINS LLP
505 Montgomery Street
Suite 2000
San Francisco, CA 94111-6538
Direct Dial: +1.415.646.8329
Fax: +1.415.395.8095
Email: brittany.lovejoy@lw.com
https://www.lw.com

From: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>
Sent: Sunday, October 10, 2021 1:19 PM
To: Branson, Joshua D. <jbranson@kellogghansen.com>; Friedman, Will (DC) <William.Friedman@lw.com>; Young, Christopher
M. <cyoung@kellogghansen.com>; claudia.ray@kirkland.com; dale.cendali@kirkland.com; ggreenstein@wsgr.com;
becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com; vjih@wsgr.com; Todd.Larson@weil.com; Wetzel, Joe (Bay
Area) <Joe.Wetzel@lw.com>; Stillman, Alli (NY) <Alli.Stillman@lw.com>; Gass, Andrew (Bay Area) <Andrew.Gass@lw.com>;
Lovejoy, Brittany (Bay Area) <Brittany.Lovejoy@lw.com>; Esser, Caroline (Bay Area) <Caroline.Esser@lw.com>; Damle, Sy (DC‐
NY) <Sy.Damle@lw.com>; Angstreich, Scott H. <sangstreich@kellogghansen.com>; Pope, Leslie V.
<lpope@kellogghansen.com>; Kim, Kylie C. <kkim@kellogghansen.com>; Zakarin, Donald S.
<DZakarin@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Cooperman, Lauren B.
<LCooperman@PRYORCASHMAN.com>; Dukanovic, Ivana (Bay Area) <Ivana.Dukanovic@lw.com>;
mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com; Weigensberg, Joshua
<JWeigensberg@PRYORCASHMAN.com>
Subject: RE: [EXTERNAL] Phonorecords IV ‐ service of expert backup
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Agree that we are not expecting an exchange of workpapers on Wednesday. The 25th sounds fine for exchange, but we’d like
to nail down what everyone thinks is included in this scope and an agreement in place in advance. Last proceeding,
participants took a wide array of stances on what workpapers to exchange, and we’ve already had issues in this proceeding
regarding interpretations as to agreed disclosure scope. So it may be best to discuss this in specific context. How about we set
up a call for a few days after Wednesday to discuss scope for the 25th?
From: Branson, Joshua D. <jbranson@kellogghansen.com>
Sent: Friday, October 8, 2021 6:25 PM
To: William.Friedman@lw.com; Young, Christopher M. <cyoung@kellogghansen.com>; claudia.ray@kirkland.com;
dale.cendali@kirkland.com; ggreenstein@wsgr.com; becca.davis@wsgr.com; MRees@wsgr.com; rbenyamin@wsgr.com;
vjih@wsgr.com; Todd.Larson@weil.com; Joe.Wetzel@lw.com; Alli.Stillman@lw.com; Andrew.Gass@lw.com;
Brittany.Lovejoy@lw.com; Caroline.Esser@lw.com; Sy.Damle@lw.com; Angstreich, Scott H.
<sangstreich@kellogghansen.com>; Pope, Leslie V. <lpope@kellogghansen.com>; Kim, Kylie C. <kkim@kellogghansen.com>;
Zakarin, Donald S. <DZakarin@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Semel, Benjamin
K. <BSemel@PRYORCASHMAN.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>;
Ivana.Dukanovic@lw.com; mary.mazzello@kirkland.com; lzang@wsgr.com; benjamin.marks@weil.com; Weigensberg, Joshua
<JWeigensberg@PRYORCASHMAN.com>
Subject: Re: [EXTERNAL] Phonorecords IV ‐ service of expert backup
I wanted to follow up on this. Could the Copyright Owners let us know if Will’s proposal is OK? We all should get on the same
page about what is being served on Wednesday.

From: "William.Friedman@lw.com" <William.Friedman@lw.com>
Date: Thursday, October 7, 2021 at 12:29 PM
To: "Young, Christopher M." <cyoung@kellogghansen.com>, "claudia.ray@kirkland.com"
<claudia.ray@kirkland.com>, "dale.cendali@kirkland.com" <dale.cendali@kirkland.com>, "ggreenstein@wsgr.com"
<ggreenstein@wsgr.com>, "becca.davis@wsgr.com" <becca.davis@wsgr.com>, "MRees@wsgr.com"
<MRees@wsgr.com>, "rbenyamin@wsgr.com" <rbenyamin@wsgr.com>, "vjih@wsgr.com" <vjih@wsgr.com>,
"Todd.Larson@weil.com" <Todd.Larson@weil.com>, "Joe.Wetzel@lw.com" <Joe.Wetzel@lw.com>,
"Alli.Stillman@lw.com" <Alli.Stillman@lw.com>, "Andrew.Gass@lw.com" <Andrew.Gass@lw.com>,
"Brittany.Lovejoy@lw.com" <Brittany.Lovejoy@lw.com>, "Caroline.Esser@lw.com" <Caroline.Esser@lw.com>,
"Sy.Damle@lw.com" <Sy.Damle@lw.com>, "William.Friedman@lw.com" <William.Friedman@lw.com>, "Angstreich,
Scott H." <sangstreich@kellogghansen.com>, "Pope, Leslie V." <lpope@kellogghansen.com>, "Kim, Kylie C."
<kkim@kellogghansen.com>, "DZakarin@PRYORCASHMAN.com" <DZakarin@PRYORCASHMAN.com>,
"FScibilia@PRYORCASHMAN.com" <FScibilia@PRYORCASHMAN.com>, "BSemel@PRYORCASHMAN.com"
<BSemel@PRYORCASHMAN.com>, "LCooperman@PRYORCASHMAN.com" <LCooperman@PRYORCASHMAN.com>,
"Ivana.Dukanovic@lw.com" <Ivana.Dukanovic@lw.com>, "mary.mazzello@kirkland.com"
<mary.mazzello@kirkland.com>, "lzang@wsgr.com" <lzang@wsgr.com>, "benjamin.marks@weil.com"
<benjamin.marks@weil.com>, "Branson, Joshua D." <jbranson@kellogghansen.com>,
"JWeigensberg@PRYORCASHMAN.com" <JWeigensberg@PRYORCASHMAN.com>
Subject: [EXTERNAL] Phonorecords IV ‐ service of expert backup
Josh et al.,
Ahead of next week’s written direct submission, the Services have a logistical proposal. The Participants in prior CRB
proceedings have agreed that expert back‐up materials would be produced shortly after the written direct submission to allow
the expert teams to focus on finalizing the written testimony and appendices. Would the Copyright Owners be amenable to a
similar agreement here, to produce over expert materials by October 25? This would include the expert’s backup data and
programs used to generate the figures cited in his/her report. We’re happy to discuss by phone if necessary, but figured this
approach would be beneficial to all Participants, while remaining consistent with the Modified Scheduling Order, which is silent
on the production of expert backup materials.
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Thanks,
Will
William M. Friedman
LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000
Washington, D.C. 20004-1304
Direct Dial: +1.202.637.2159
Fax: +1.202.637.2201
Email: william.friedman@lw.com
https://www.lw.com

_________________________________
This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, disclosure, reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all copies including any attachments.
Latham & Watkins LLP or any of its affiliates may monitor electronic communications sent or received by our networks in order
to protect our business and verify compliance with our policies and relevant legal requirements. Any personal information
contained or referred to within this electronic communication will be processed in accordance with the firm's privacy notices
and Global Privacy Standards available at www.lw.com.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.
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***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.

This email and any attachments thereto may contain private, confidential, and privileged material for the sole use of
the intended recipient. Any review, copying, or distribution of this email (or any attachments thereto) by others is
strictly prohibited. If you are not the intended recipient, please contact the sender immediately and permanently delete
the original and any copies of this email and any attachments thereto.
This email and any attachments thereto may contain private, confidential, and privileged material for the sole use of
the intended recipient. Any review, copying, or distribution of this email (or any attachments thereto) by others is
strictly prohibited. If you are not the intended recipient, please contact the sender immediately and permanently delete
the original and any copies of this email and any attachments thereto.

***CONFIDENTIALITY NOTICE***
This email contains confidential information which may also be legally privileged and which is intended only for the use of the
recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of this email,
or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email in error, please
notify us immediately by reply email and delete this message from your inbox.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
The Library of Congress
Washington, D.C.
In re
DETERMINATION OF RATES AND TERMS
FOR MAKING AND DISTRIBUTING
PHONORECORDS (Phonorecords IV)

Docket No. 21-CRB-0001-PR
(2023-2027)

DECLARATION AND CERTIFICATION OF TODD D. LARSON
REGARDING RESTRICTED PROTECTED MATERIAL
(On behalf of Pandora Media, LLC)
1.

I am counsel for Pandora Media, LLC (“Pandora”) in the above-captioned case. I

respectfully submit this declaration and certification pursuant to the terms of the Amended
Protective Order issued November 4, 2021 (the “Protective Order”). I am authorized by Pandora
to submit this Declaration on Pandora’s behalf.
2.

I am familiar with Pandora’s Opposition to the Memorandum of Copyright

Owners In Support Of Motion to Compel Production of Documents and Information Concerning
Pricing and Bundles and the documents appended thereto (the “Opposition”), and with the
definitions and terms provided in the Protective Order. After consultation with my client, I have
determined to the best of my knowledge, information and belief that the Opposition contains
information that Pandora has designated as “Restricted” as defined by the Protective Order (the
“Protected Material”). Portions of the Opposition containing Protected Material have been
marked Restricted in accordance with the Protective Order. The Protected Material includes, but
is not limited to, financial and royalty payment information that is not available to the public and
is highly competitively sensitive.

Declaration and Certification of Todd D. Larson
Docket No. 21-CRB-0001-PR (2023-2027)

3.

If this financial and royalty payment information were to become public, it would

place Pandora at a commercial and competitive disadvantage, unfairly advantage other parties to
the detriment of Pandora, and jeopardize its business interests. Information related to Pandora’s
confidential financial and royalty payment information could be used by Pandora’s competitors,
or by other content providers, to formulate rival bids, bid up Pandora payments, or otherwise
unfairly jeopardize Pandora’s commercial and competitive interests.
4.

The financial and royalty payment information described in the paragraphs above

must be treated as Restricted Protected Material in order to prevent business and competitive
harm that would result from the disclosure of such information while, at the same time, enabling
Pandora to provide the Copyright Royalty Judges with the most complete record possible on
which to base their determination in this proceeding.
Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the
best of my knowledge, information and belief, the foregoing is true and correct.

Dated:

March 11, 2022
New York, NY

/s/ Todd D. Larson
Todd D. Larson (N.Y. Bar No. 4358438)
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153
Tel: (212) 310-8000
Fax: (212) 310-8007
todd.larson@weil.com
Counsel for Pandora Media, LLC
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Proof of Delivery
I hereby certify that on Friday, March 11, 2022, I provided a true and correct copy of the
Pandora's Opposition to Copyright Owners' Motion to Compel Production of Documents and
Information Concerning Pricing and Bundles (PUBLIC) to the following:
Apple Inc., represented by Mary C Mazzello, served via ESERVICE at
mary.mazzello@kirkland.com
Powell, David, represented by David Powell, served via ESERVICE at
davidpowell008@yahoo.com
Copyright Owners, represented by Benjamin K Semel, served via ESERVICE at
Bsemel@pryorcashman.com
Amazon.com Services LLC, represented by Joshua D Branson, served via ESERVICE at
jbranson@kellogghansen.com
Google LLC, represented by Gary R Greenstein, served via ESERVICE at
ggreenstein@wsgr.com
Zisk, Brian, represented by Brian Zisk, served via ESERVICE at brianzisk@gmail.com
Johnson, George, represented by George D Johnson, served via ESERVICE at
george@georgejohnson.com
Joint Record Company Participants, represented by Susan Chertkof, served via ESERVICE
at susan.chertkof@riaa.com
Spotify USA Inc., represented by Joseph Wetzel, served via ESERVICE at
joe.wetzel@lw.com
Signed: /s/ Todd Larson

