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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.
In re
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)

Docket No. 21-CRB-0001-PR
(2023-2027)

RECORD COMPANIES’ MOTION FOR LIMITED MODIFICATIONS TO THE
PROTECTIVE ORDER IN THE PHONORECORDS IV PROCEEDING
Sony Music Entertainment, UMG Recordings, Inc., and Warner Music Group Corp.
(collectively, the “Record Companies”) submit this motion for modifications to the protective
order in the Phonorecords IV proceeding (the “Motion”). The requested modifications are
necessary to protect the Record Companies’ interest in safeguarding commercially sensitive
information. They are also limited and consistent with recent orders issued in the Phonorecords
IV proceeding.
The Record Companies first ask that the Judges require the Phonorecords IV participants
to screen outside counsel involved in negotiating license agreements with the Record Companies
on behalf of digital music services from any Record Company license agreements that will be
produced in response to the subpoenas issued by Amazon.com Services LLC (“Amazon”) to
non-party licensees TikTok, Inc. (“TikTok”), Snap Inc. (“Snap”), Equinox Media LLC
(“Equinox”), and Echelon Fitness Multimedia, LLC (“Echelon”) (together, the “Non-Party
Licensees”), from any testimony about Record Company license agreements obtained pursuant
to those subpoenas, and from any documents, testimony, or other material that would disclose
the contents of license agreements with the Non-Party Licensees. The Judges recently granted
an almost identical request from Broadcast Music, Inc. (“BMI”). See Order Granting in Part
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Broadcast Music, Inc.’s Motion for a Limited Modification to the Protective Order, Docket No.
21-CRB-0001-PR (2023-2027), at 3 (Mar. 23, 2022) (“BMI Order”). The reasoning underlying
that decision applies with equal force here.
The Record Companies further ask, in order to prevent serial motions and promote
judicial economy, that the Phonorecords IV Protective Order (the “Protective Order”) be
permanently modified to require that, in the event any Participant subsequently seeks in
discovery additional Record Company license agreements—or materials that contain or make
use of restricted information that would reveal the contents or negotiation of agreements, Record
Company bargaining objectives, bargaining strategy, or perceptions of bargaining power, or
other similar information (together with above-described material concerning Record Company
agreements with the Non-Party Licensees, the “Licensing Materials”)—that outside counsel
involved in negotiating license agreements with the Record Companies on behalf of digital
music services be screened from such Licensing Materials. This request is firmly grounded in
the BMI Order and prior Orders that were entered in this proceeding and granted Record
Company requests to screen certain outside counsel from materials that contain or make use of
information that would reveal record company bargaining objectives, bargaining strategy,
perceptions of bargaining power, or other similar information. See Order Granting in Part
Services’ Motion to Access and to Make Use of the Restricted Web V Materials, Web V, 21CRB-001-PR, at 5 (Mar. 23, 2022) (“Record Company Order”); see also Order Granting
Services’ Unopposed Motion to Access and Make Use of Restricted Web V Expert Materials and
Trial Exhibits, Docket No. 21 CRB-0001-PR (2023-2027), at 2 (Sept. 2, 2021); Order Granting
in Part Services’ Motion to Access and to Make Use of the Restricted Webcasting Initial
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Determination and Future Substantive Rulings, Docket No. 21-CRB-0001-PR (2023-2027), at 2
(Aug. 9, 2021).
Put simply, the requested modifications strike no new ground. The Motion should be
granted for reasons set out in the BMI and Record Company Orders.1
BACKGROUND
The Phonorecords IV Protective Order (the “Protective Order”) permits the participants
in this proceeding to designate sensitive commercial and financial information as restricted
(“Restricted Material”), limiting its disclosure to outside counsel and experts for participants in
the proceeding. See Protective Order at Part III-IV. The Protective Order also precludes
individuals who receive restricted information from using it for any purpose other than this
proceeding. Id. at IV.B-C. The Protective Order ensures that employees of participants who are
involved in negotiating license agreements with sound recording companies will not have access
to Restricted Material, including the Record Companies’ license agreements with digital services
and other Licensing Material. However, the Protective Order does not contain any provision to
limit access by outside counsel who are involved in those negotiations, whether such outside
counsel communicate with the Record Companies, communicate exclusively with their client
about negotiating terms and positions, or otherwise. Disclosing the Licensing Material to outside
counsel who are involved in the negotiation of license agreements with the Record Companies
would be just as damaging to the competitive interests of the Record Companies and their artists
as disclosure to personnel employed by the participants. Indeed, it could be worse, because such

1

Counsel for the Record Companies have conferred with counsel for participants in the
Phonorecords IV proceeding who are eligible to receive confidential information. We are
authorized to state that Amazon and Apple do not oppose this Motion. We are further authorized
to state that the Copyright Owners do not oppose the relief that is being sought by this Motion.
Other eligible participants have not yet provided their position on the Motion.
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outside counsel may be involved in negotiations for digital music services other than the
participants they represent.
To be sure, the Protective Order prohibits outside counsel and experts from using
information received during the proceeding in negotiation of license agreements. And the Record
Companies have no doubt that all outside counsel involved in this and every proceeding before
the Judges aim to comply with that restriction. Like the Record Companies’ previous request to
screen outside counsel, see Record Company Order at 1-2, this Motion is not about legal ethics.
It is about recognized limitations on any individual’s ability to compartmentalize information.
In light of those limitations, the participants should be required to screen outside counsel
involved in negotiating license agreements with the Record Companies on behalf of digital
music services from accessing Licensing Material. Granting the limited relief that the Record
Companies seek is also appropriate because it would not prejudice the participants. The Record
Companies only seek to screen those outside counsel who are currently involved in negotiating
license agreements with the Record Companies on behalf of digital music services, or reasonably
expect to do so during the course of the proceeding. Based on its analysis of the docket, the
Recording Companies have determined that each Phonorecords IV participant eligible to receive
restricted information will through several outside counsel of record have access to the entirety
of the Restricted Materials, including the Licensing Material, as each participant has retained at
least some outside counsel not involved in negotiating license agreements with the Record
Companies.
PROCEDURAL HISTORY
On March 4, 2022, Amazon filed a motion to issue subpoenas to the Non-Party Licensees
(the “Motion to Issue Subpoenas”). In the Motion to Issue Subpoenas, Amazon sought leave to
serve a Subpoena Duces Tecum and a Subpoena to Testify at Deposition on each of the Non4
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Party Licensees. The Subpoena Duces Tecum commands the production of, among other things,
license agreements executed between the Non-Party Licensees and Record Companies. The
Subpoena to Testify commands the production of a corporate witness to testify about, among
other topics, the royalty structure of license agreements executed between the Non-Party
Licensees and Record Companies. See, e.g., Amazon Mot. to Issue Subpoenas, Exs. A (Request
for Document 3), B (Topics for Examination 3, 7) (Subpoenas to TikTok).2 The Judges granted
the Motion to Issue Subpoenas on May 16, 2022. The Non-Party Licensees subsequently issued
notices indicating that they planned to produce the agreements. This Motion followed promptly.
ARGUMENT
Generally, a party seeking modification of the protective order bears the burden of
demonstrating that good cause exists for the modification. United States ex rel. Pogue v.
Diabetes Treatment Ctrs. of Am., No. Civ. 99-3298, 2004 WL 2009414, at *2 (D.D.C. May 17,
2004). The Judges have recently held that good cause exists to screen any outside counsel who
negotiate or help negotiate licenses for digital music services from viewing competitively
sensitive information. See BMI Order at 3; Record Company Order at 5. For the same reasons,
as set forth below, good cause exists here and the Motion should be granted.
I.

Disclosing the Licensing Material to Outside Counsel Involved in Negotiating
License Agreements On Behalf of Digital Music Services Poses an Identifiable Risk
of Prejudice to the Record Companies
As the Judges have recently recognized, BMI Order at 3, there is an identifiable risk of

prejudice to licensors when the details of their license agreements are disclosed to counsel
involved in negotiating license agreements on behalf of digital music services. As BMI argued,
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Identical subpoenas were included for Snap, Equinox, and Echelon. See Mot. to Issue
Subpoenas, Exs. C-H.
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that prejudice can arise whether such counsel handle negotiations directly or inadvertently
convey information to other persons involved in handling the negotiations when discussing
negotiating terms and positions. BMI Order at 1-2; Broadcast Music, Inc.’s Reply in Support of
its Motion for a Limited Modification to the Protective Order in the Phonorecords IV
Proceeding, at 2 (Sept. 28, 2021); BMI’s Response to the Services’ Sur-Reply in Further
Opposition to BMI’s Motion for a Limited Modification to the Protective Order in the
Phonorecords IV Proceeding, 4 (Oct. 18, 2021).
The Judges have also recognized an identifiable risk of prejudice to licensors when other
Licensing Material is disclosed to counsel involved in negotiating license agreements with them.
Record Company Order at 5. As the Record Companies argued, that prejudice occurs because
possession of Licensing Material will inevitably color the structure and content of advice
provided when outside counsel is retained to assist with negotiations on behalf of digital music
services. See Record Company Order at 2-3; SoundExchange’s Limited Opposition to Motion
for Access to Restricted Web V Materials, 13 (July 30, 2021).
Significantly, this recognized risk of prejudice does not turn on an inference that any
attorney would intentionally violate the Protective Order or otherwise act unprofessionally.3 See
BMI Order at 3; Record Company Order at 5. Instead, it arises because “it is very difficult for
the human mind to compartmentalize and selectively suppress information once learned, no
matter how well-intentioned the effort may be to do so.” FTC v. Exxon Corp., 636 F.2d 1336,
1350 (D.C. Cir. 1980); see also FTC v. Advoc. Health Care Network, 162 F. Supp. 3d 666, 670
(N.D. Ill. 2016) (“The inescapable reality is that once an expert—or a lawyer for that matter—

3

The Record Companies do not doubt that all outside counsel in rate proceedings take their ethical
obligations seriously and, as discussed above, aim to abide by the Protective Orders.
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learns the confidential information that is being sought, that individual cannot rid himself of the
knowledge he has gained; he cannot perform a prefrontal lobotomy on himself, as courts in
various contexts have recognized.”). Once learned, information concerning the Record
Companies’ license agreements, or any other Licensing Material sought and produced in this
proceeding, would necessarily inform conduct in subsequent license negotiations,4 impeding the
Record Companies’ ability to negotiate and threatening serious commercial harm. See Harrison
Decl. ¶¶ 3-5; Piibe Decl. ¶¶ 3-5; Glass Decl. ¶¶ 3-5.
Here, the Record Companies presently are aware of one (but only one) outside counsel of
record in Phonorecords IV who represents digital music services in negotiations with them.
Specifically, Mr. Gary Greenstein, who is among the lawyers representing Google LLC in this
proceeding, regularly is involved in license negotiations with the Record Companies on behalf of
numerous digital music services. See Harrison Decl. ¶ 5; Piibe Decl. ¶ 5; Glass Decl. ¶ 5. It
simply is not reasonable to expect that anyone who learned about the Recording Companies’
license agreements, or other Licensing Material, could so compartmentalize their thinking as to
avoid having that information inform their negotiation strategy, advice, and counsel.5 Disclosing
the Licensing Material to Mr. Greenstein is no different than disclosing the Licensing Material to
the in-house counsel who negotiate license agreements for digital music services participating in
this proceeding and would create an untenable risk of severe competitive disadvantage.

4

Like BMI, the Record Companies only seek to screen attorneys who engage in license
negotiations, and do not seek to screen attorneys who exclusively engage on behalf of such
services in negotiations in litigation contexts. BMI Order at 2, 3.
5

To be clear, and as they have previously emphasized, the Record Companies do not mean to
call Mr. Greenstein’s ethics into question or suggest that he would not try to comply with his
obligations under the Protective Orders. The Record Companies are simply (but deeply)
concerned about revealing the Licensing Material to someone who is often involved in their
negotiations with digital music services.
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In sum, even with the best efforts of outside counsel, possession of the Licensing
Material will inevitably color both the structure and content of the assistance provided to digital
music services in their negotiations with sound recording companies, thus introducing an
untenable risk of prejudice to the Record Companies, by putting them at a substantial
disadvantage in those negotiations.
II.

The Requested Screen Will Not Substantially or Unduly Impair Any Participant’s
Ability to Litigate the Proceeding
In evaluating whether to modify a protective order, the Judges balance the risk of

disclosure with the risk that a party will be impaired in its ability to litigate. BMI Order at 3;
Record Company Order at 5.
In this case, the Record Companies only seek to screen a limited set of outside counsel
from a limited amount of material. Based on its review of the docket, the Record Companies
have determined that each digital music service participant eligible to receive restricted
information will have outside counsel with access to all of the Restricted Material, including the
Licensing Material. As a result, no digital music service participant eligible to access and use
restricted information will be impaired in its ability to review and make use of the Restricted
Materials.
Moreover, implementation of a screen will not impose significant burdens. It will simply
require ensuring that outside counsel involved in negotiating license agreements on behalf of
digital music services do not have access to the Licensing Material. In law firms, this is common
practice. And it is well less constraining than the more prophylactic measures adopted in other
contexts. See, e.g., Methode Elecs., Inc. v. DPH-DAS LLC, 679 F. Supp. 2d 828, 834 (E.D. Mich.
2010) (imposing patent prosecution bar where access to information would enable counsel to
“write patent application claims that he wouldn’t otherwise write and get patent rights for” his
8
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client (quoting counsel at hearing)); Commissariat A L’Energie v. Dell Computer Corp., No. Civ.
A. 03-484, 2004 WL 1196965, at *3 (D. Del. May 25, 2004) (holding that where CEA’s patent
attorneys were prosecuting patents in the field of technology involved in the litigation, they must
be barred from having access to Dell’s highly confidential information or be prohibited from
prosecuting patents in that field of technology for one year following conclusion of the
litigation).
When recently faced with precisely these circumstances, the Judges concluded that there
was no basis to find that the requested screen would substantially or unduly impair any
participants’ ability to litigate the proceeding. See BMI Order at 3; Record Company Order at 5.
In reaching that conclusion, the Judges considered and rejected the assertion that document
management and other logistical difficulties would make the screen unworkable. BMI Order at
2-3. So too here. Because “the requested modification to the protective order will protect
against” an identifiable risk of prejudice to the Record Companies, and “will not substantially or
unduly impair the [participants’] ability to litigate the proceeding,” application of the screen is
appropriate. See BMI Order at 3; Record Company Order at 5.
CONCLUSION
For the foregoing reasons, the Record Companies respectfully request that the Judges
require Phonorecords IV participants to screen outside counsel who negotiate or assist in
negotiating license agreements with sound recording companies on behalf of digital music services
from viewing any Licensing Material sought and produced in the Phonorecords IV proceeding.
Dated: June 21, 2022

Respectfully submitted,
By: /s/ Alex Trepp
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Alex Trepp (D.C. Bar No. 1031036)
ATrepp@jenner.com
Loreal Rock (D.C. Bar No. XX)
LRock@jenner.com
JENNER & BLOCK LLP
1099 New York Avenue, N.W., Suite 900
Washington, DC 20001
Tel.: 202-639-6000
Fax: 202-639-6066
Counsel for Sony Music Entertainment, UMG
Recordings, Inc., Warner Music Group Corp.
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Washington, D.C.
In re
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
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DECLARATION OF AARON HARRISON
(On behalf of UMG Recordings, Inc.)
1.

My name is Aaron Harrison, and I am Senior Vice President, Business & Legal

Affairs, Digital, UMG Recordings, Inc. (“UMG”). I submit this declaration in support of the
Record Companies’ Motion for a Limited Modification to the Protective Order in the
Phonorecords IV Proceeding.
2.

I have negotiated more than 100 significant agreements with digital music services

on behalf of UMG as part of the Digital Business and Legal Affairs (“BLA”) team in the last
sixteen years.

Negotiating agreements with digital music services is one of the main

responsibilities of the BLA team.
3.

I would be deeply concerned, and believe UMG would suffer potentially serious

commercial harm, if any outside counsel who are involved in negotiating license agreements with
UMG on behalf of digital music services could access our digital licenses with
(together, “Subpoenaed
Licensees”) or information about the terms and conditions in those licenses. Our agreements with
digital music services are heavily negotiated. Moreover, the terms of each of these agreements are
extremely sensitive. Anyone with access to that information would understand where we have
negotiating flexibility. As a result, whether outside counsel involved in licensing negotiations is
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In re
DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(Phonorecords IV)
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(2023-2027)

DECLARATION OF MARK PIIBE
(On behalf of Sony Music Entertainment)
1.

My name is Mark Piibe, and I am the Executive Vice President for Global Business

Development and Digital Strategy at Sony Music Entertainment (“SME”).

I submit this

declaration in support of the Record Companies’ Motion for a Limited Modification to the
Protective Order in the Phonorecords IV Proceeding and for a Stay.
2.

I participate directly in a substantial number of our negotiations with digital

services. During the course of my employment at Sony, I have led or contributed to hundreds of
negotiations with digital music services.
3.

I would be concerned, and believe SME would suffer potentially serious

commercial harm, if outside counsel involved in negotiating license agreements with SME on
behalf of digital music services could access our digital licenses with
(together, “Subpoenaed Licensees”),
or information about the terms and conditions in those licenses. We view the terms of each of
these agreement as extremely sensitive. Anyone with access to the terms and conditions agreed
with the Subpoenaed Licensees would understand where SME has negotiating flexibility. As a
result, whether outside counsel involved in licensing negotiations is communicating with SME or
communicating exclusively with their client about negotiating terms and positions, I am concerned
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that outside counsel could (even unintentionally) use knowledge of our rates and terms with the
Subpoenaed Licensees to the advantage of SME counterparties in future negotiations.
4.

For the same reasons, 1 would be deeply concerned and believe SME would suffer

serious commercial harm, if any outside counsel who are involved in negotiating license
agreements with SME on behalf of digital music services could access other materials that reflect
our bargaining objectives, positions, and strategy in negotiations with digital music services.
5.

I have reviewed a list of counsel who appear on the Party List in the Phonorecords

IV proceeding, Docket No. 21-CRB-0001-PR ("Phono In. To my knowledge, just one of those
counsel, Mr. Gary Greenstein, is someone who is involved in negotiating agreements with SME
on behalf of various clients. While I do not mean to call Mr. Greenstein's ethics into question or
suggest that he would not try to comply with his obligations under applicable protective orders, I
would be concerned about his having access to information about the terms and conditions of our
agreements with the Subpoenaed Licensees, the terms and conditions of additional SME licenses,
or materials containing our bargaining objectives, position, and strategy, because that knowledge
would (despite all best intentions) inform his approach to future negotiations.
Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the best of my
knowledge, information and belief, the foregoing is true and correct.
Dated: June 21, 2021
Mark Piibe
Executive Vice President
Global Business Development and Digital Strategy
Sony Music Entertainment
25 Madison Ave
New York, NY 10010
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DECLARATION OF JON GLASS
(On behalf of Warner Music Group Corp.)
1.

My name is Jon Glass, and I am Senior Vice President and the Head of Digital

Legal Affairs at Warner Music Group (“WMG”). I submit this declaration in support of the Record
Companies’ Motion for a Limited Modification to the Protective Order in the Phonorecords IV
Proceeding and for Stay.
2.

I participate directly in a substantial number of WMG’s negotiations with digital

services. During the course of my employment at WMG, I have negotiated or assisted in
negotiating hundreds of agreements with digital music services.
3.

I would be deeply concerned, and believe WMG would suffer potentially serious

commercial harm, if any outside counsel involved in negotiating agreements with WMG on behalf
of digital music services could access our agreements with
(together, “Subpoenaed
Licensees”), or information about the terms and conditions in those agreements.

WMG’s

agreements with digital music services are heavily negotiated. And WMG views the terms of these
agreements as extremely sensitive. Anyone with access to the terms and conditions agreed with
the Subpoenaed Licensees would understand where WMG has negotiating flexibility. As a result,
whether outside counsel involved in licensing negotiations is communicating with WMG or
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Proof of Delivery
I hereby certify that on Wednesday, June 22, 2022, I provided a true and correct copy of the
Record Companies' Motion for Limited Modifications to the Protective Order in the Phonorecords
IV Proceeding to the following:
Google LLC, represented by Gary R Greenstein, served via E-Service at
ggreenstein@wsgr.com
Joint Record Company Participants, represented by Susan Chertkof, served via E-Service
at susan.chertkof@riaa.com
Copyright Owners, represented by Benjamin K Semel, served via E-Service at
Bsemel@pryorcashman.com
Pandora Media, LLC, represented by Benjamin E. Marks, served via E-Service at
benjamin.marks@weil.com
Zisk, Brian, represented by Brian Zisk, served via E-Service at brianzisk@gmail.com
Apple Inc., represented by Mary C Mazzello, served via E-Service at
mary.mazzello@kirkland.com
Johnson, George, represented by George D Johnson, served via E-Service at
george@georgejohnson.com
Spotify USA Inc., represented by Joseph Wetzel, served via E-Service at
joe.wetzel@lw.com
Powell, David, represented by David Powell, served via E-Service at
davidpowell008@yahoo.com
Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at
jbranson@kellogghansen.com

UMG Recordings, Inc., represented by Steven R. Englund, served via E-Service at

senglund@jenner.com
Sony Music Entertainment, represented by Steven R. Englund, served via E-Service at
senglund@jenner.com
Warner Music Group Corp., represented by Steven R. Englund, served via E-Service at
senglund@jenner.com
Signed: /s/ Alex S. Trepp

