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DIRECT TESTIMONY OF JOEL STECKEL Ph.D. 

I. Qualifications 

I am a Professor of Marketing and the Vice Dean for Doctoral Education at the Leonard 

N. Stern School of Business, New York University, where I have taught since January 1989. I 

was the Chairperson of the Marketing Department for six years, from July 1998 to June 2004. 

Prior to being promoted to Vice Dean, I was the faculty director of the Stern School Doctoral 

Program for five years, from May 2007 to July 2012.  I also currently serve as the Acting 

Chairperson of the Accounting Department at NYU Stern.  

I have also held either permanent or visiting faculty appointments at the Graduate School 

of Business, Columbia University; the Anderson Graduate School of Management, U.C.L.A.; the 

School of Management, Yale University; and the Wharton School, University of Pennsylvania.  I 

received my B.A. summa cum laude from Columbia University in 1977, and M.B.A., M.A., and 

Ph.D. degrees from the Wharton School, University of Pennsylvania in 1979, 1980, and 1982, 

respectively.  I was elected to Phi Beta Kappa at Columbia University and Beta Gamma Sigma at 

the Wharton School.  These are the national honor societies for the respective disciplines I 

studied at these institutions.

I was the Founding President of the INFORMS (Institute for Operations Research and 

Management Science) Society for Marketing Science, the foremost professional group for the 

development and application of management science theory and tools in marketing.  In addition, 

I am a member of the American Marketing Association, the American Statistical Association, the 

Association for Consumer Research, the American Psychological Association, the American 

Association for Public Opinion Research, the International Trademark Association (INTA), and 

the Society for Consumer Psychology.  
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My fields of specialization within marketing include marketing research methodology, 

marketing and branding strategies, electronic commerce, and managerial decision making.  I am 

an author of three books and over 40 articles. In the course of my scholarly research, teaching, 

and consulting work, I have studied issues of marketing research, branding, and their roles in 

consumer choice and marketing strategy.   

During the course of my professional career, I have designed, conducted, supervised, 

and/or evaluated hundreds of consumer surveys.  In that work I have formulated and evaluated 

sampling strategies, supervised and rendered opinions on sample selections, designed 

questionnaires, analyzed data, and interpreted results.  I have also evaluated similarly purposed 

survey work performed by others.  This work includes branding, false advertising, and asset 

valuation related studies in the cable, entertainment, satellite, and telecommunications industries. 

One of my books is a textbook entitled Marketing Research.This book has been adopted 

at several of the country’s major business schools.  During one of my sabbaticals I served as an 

in-house consultant at the market research firm, Directions for Decisions (DFD), headquartered 

in Jersey City, New Jersey.  DFD’s growth allowed it to be acquired by RTi Research, another 

research firm, headquartered in Norwalk, Connecticut.  My professional qualifications are 

described further in my curriculum vitae, which is attached as Appendix A. 

I have served as an expert witness on marketing research, marketing strategy, branding, 

trademark, and issues related to consumer decision making in a variety of litigation matters.  In 

the past five years, I testified as an expert witness in the matters listed in Appendix B.  

My experience most relevant to this assignment, however, is my editorial work.  I have 

sat on the editorial boards of many of our major journals over the years.  Currently, I serve as a 

co-Editor-in-Chief of the journal Marketing Letters.In that capacity I evaluate over 200 research 
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studies each year.  I am a gatekeeper.  I decide what gets published and what does not.  As such, 

my evaluations of the scientific reliability and validity of each study are subject to the scrutiny of 

the academic community.  The community considers any study that does not conform to the 

scientific standards of my profession that appears in the journal as a black mark on my record.  I 

consider the fact that the journal’s publisher, the international firm, Springer-Verlag, has kept me 

on past the expiration of my term (July 2014) as validation of my performance in evaluating 

research.

I am receiving compensation for my testimony in this proceeding.  However, my 

compensation is not contingent upon my opinions or of the outcome of the instant case. 

II. My Understanding of Compulsory License Proceedings 

In 1976, Congress amended the Copyright Act to establish a compulsory license for cable 

systems which retransmit broadcast television stations to distant – that is, out-of-market or non-

local - subscribers.  To maintain their licensee status, cable systems must, among other things, 

pay royalties to the Copyright Office semi-annually for the benefit of the copyright owners 

whose content is aired on the distantly retransmitted stations (i.e.,distant signals).  In creating 

the cable compulsory license, Congress focused on the distinction between local and distant 

signals carried by cable operators.  Only copyright owners of programming on stations 

retransmitted on a distant basis are eligible to receive compulsory license royalties paid by cable 

systems.  Congress limited the compulsory license to programming distantly retransmitted by 

cable operators based on their conclusion that a cable system’s retransmission of local 

programming within the local market did not harm the copyright owner, as the signal was 

already available to the public free of charge in the station’s local market through over-the-air 
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broadcasting.  Thus, cable compulsory license fees pertain only to programming on distant 

broadcast signals.

Periodically, proceedings are held to determine how the cable compulsory royalties 

should be allocated to the copyright owners whose programs are carried on the distantly 

retransmitted stations.  Congress did not set a specific statutory standard for cable royalty 

allocations, but as the proceedings have evolved over the years, the standard has become the 

“relative marketplace value of the distant broadcast signal programming retransmitted by cable 

systems.”1  In past proceedings, such marketplace value has been determined in terms of the 

attraction and retention of subscribers.  The question, as I understand it, becomes how specific 

distant signal broadcast programming impacts the attraction and retention of subscribers.  In 

other words, the allocation mechanism must recognize how specific programming impacts 

consumers’ decisions to contract with and remain with cable systems. 

For the purposes of this proceeding, the copyright owners who are entitled to the royalties 

at issue are organized into eight groups based on their programming types (“Agreed Categories”) 

as follows:   

“Canadian Claimants.”  All programs broadcast on Canadian 
television stations, except: (1) live telecasts of Major League 
Baseball, National Hockey League, and U.S. college team sports, 
and (2) programs owned by U.S. copyright owners. 

“Commercial Television Claimants.” Programs produced by or 
for a U.S. commercial television station and broadcast only by that 
station during the calendar year in question, except those listed in 
subpart (3) of the Program Suppliers category. 

“Devotional Claimants.”  Syndicated programs of a primarily 
religious theme, but not limited to programs produced by or for 
religious institutions. 

1 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
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“Joint Sports Claimants.”  Live telecasts of professional and 
college team sports broadcast by U.S. and Canadian television 
stations, except programs in the Canadian Claimants category. 

“Music Claimants.”  Musical works performed during programs 
that are in the following categories: Program Suppliers,  Joint 
Sports Claimants, Commercial Television Claimants, Public 
Television Claimants, Devotional Claimants, Canadian Claimants. 

“National Public Radio.”  All non-music programs that are 
broadcast on NPR Member Stations. 

“Program Suppliers.”  Syndicated series, specials, and movies, 
except those included in the Devotional Claimants category. 
Syndicated series and specials are defined as including (1) 
programs licensed to and broadcast by at least one U.S. 
commercial television station during the calendar year in question, 
(2) programs produced by or for a broadcast station that are 
broadcast by two or more U.S. television stations during the 
calendar year in question, and (3) programs produced by or for a 
U.S. commercial television station that are comprised 
predominantly of syndicated elements, such as music videos, 
cartoons, “PM Magazine,” and locally-hosted movies. 

“Public Television Claimants.” All programs broadcast on U.S. 
noncommercial educational television stations. 2

Prior to December 1993, royalty distribution proceedings were conducted by the 

Copyright Royalty Tribunal (“CRT”).  In December 1993, Congress abolished the CRT and 

transferred its responsibilities to the Librarian of Congress and the Copyright Office who 

established ad hoc Copyright Arbitration Royalty Panels (“CARPs”).  More recently, the 

proceedings have been administered through the Library of Congress by the Copyright Royalty 

Board (“CRB”).  The Copyright Royalty Judges of the CRB (“Judges”) determine how the 

royalties at issue are allocated among the eight groups of claimants. 

2��See Notice of Participant Groups, Commencement of Voluntary Negotiation Period (Allocation), and Scheduling 
Order at Exhibit A (November 25, 2015) (“Notice”).��
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For most of the distribution proceedings after the enactment of the cable compulsory 

license, both the CRT and the CARP relied significantly on evidence of viewing of programs as 

the bases for allocating royalties among the claimant groups.3  For the proceedings to distribute 

the 1998-1999 and the 2004-2005 royalties, despite several critical attacks, a CARP and the 

Judges, respectively, found that surveys sponsored by the Joint Sports Claimants (“JSC”), 

representatives of the copyright holders of live professional and college team sports 

programming, and conducted by the Bortz Media & Sports Group, Inc. of Denver (“Bortz”) 

“provided…the best starting point for evaluating an award.”4  The Bortz studies have been 

supported (with or without adjustments) by the Commercial Television Claimants, the 

Devotional Claimants, and the Public Television Claimants. 

 In response to the Bortz studies, the Motion Picture Association of America (“MPAA”), 

which represents Program Suppliers claimants, commissioned Horowitz Research, Inc. to design 

a survey (“Horowitz Survey”) that carefully replicates the methods and procedures of parallel 

surveys conducted by Bortz (“Bortz Survey”), but attempts to improve upon the previous efforts 

made by Bortz by solving some of the information and category weaknesses as pointed out in the 

2004-2004 Cable Phase I Proceeding.5  The Bortz Survey and the Horowitz Survey models form 

the basis for my testimony. 

3��See Program Suppliers v. Librarian of Congress, 409 F.3d 395, 401-02 (D.C. Cir. 2005).  They also relied on 
evidence of viewing to distribute royalties among claimants within the Program Suppliers category.  See 
Independent Producers Group v. Copyright Royalty Board, 792 F.3d 132, 142 (D.C. Cir. 2015). 

4 Distribution of the 1998 and 1999 Cable Royalty Funds ,75 Fed. Reg. 57063, 57068 (September 17, 2010). 

5 SeeProgram Suppliers’ Written Direct Statement, Docket No. 14-CRB-0010-CD (2010-13), Direct Testimony of 
Howard Horowitz at 3 (December 22, 2016) (“Horowitz Testimony”).  
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A. My Assignment 

 I have been asked by Mitchell, Silberberg & Knupp, LLP, counsel for the MPAA and its 

represented Program Suppliers in the 2010-2013 Cable Royalty Funds allocation proceedings 

(“2010-13 Proceedings”) to provide a professional opinion on the validity of the Bortz and 

Horowitz Surveys as the bases for determining the allocation of royalties in this proceeding.  In 

particular, I have been asked to opine on the following questions: 

1. Which of the Bortz and Horowitz Surveys is better suited for the issue at hand? 

2. Can surveys of cable operators be informative in general about the issue at hand? 

3. Are other approaches more informative than cable operator surveys about the issue at 

hand?

This testimony summarizes the opinions that I have formulated to date.  In case further 

review and analysis of information provided to me subsequent to the filing of this report leads to 

new or revised opinions, I reserve the right to amend or supplement the opinions contained in 

this report.  

B. Summary of Conclusions 

My work in this matter has led me to the following conclusions: 

1. Neither the Bortz Survey nor the Horowitz Survey is sufficiently capable of 

assisting the Judges in determining the relative market value of the programming 

at issue in this proceeding; 

2. While neither the Bortz Survey nor the Horowitz Survey provides a sufficient 

basis for measuring marketplace value, the Horowitz Survey does overcome some 

of the flaws in the Bortz model, thus making it preferable to the Bortz Survey; 

3. Surveys of cable operators are inadequate in general for measuring marketplace 

value or return; and 
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4. At least two other research approaches would provide data more useful for 

assessing marketplace return:  (1) analysis of market data, and (2) surveys of 

cablecustomers.

I begin my analysis of the issues in this case by outlining some basic principles of survey 

research that are essential for surveys to be reliable and valid.  I then describe the Bortz and 

Horowitz Surveys and apply those principles of survey research to those surveys as described.  I 

conclude by proposing alternative approaches to studying the issues at hand.  Should further 

information become available to me throughout this proceeding, I reserve the right to supplement 

or amend these conclusions. 

III. Fundamental Principles of Survey Design 

Courts have long accepted consumer surveys in lieu of the impractical presentation of 

voluminous data and testimony from an entire population of customers.  These surveys are 

conducted with the objective of generalizing measured opinions, attitudes, and actions from a 

sample to a much larger population.  The Federal Judicial Center’s Manual for Complex 

Litigation cites seven technical factors that are among those that a survey must conform to 

(hereafter “MCL Criteria” ).6  These are:

i) The population was clearly chosen and defined;

ii) The sample chosen was representative of that population;

iii) The data gathered were accurately reported;

iv) The data were analyzed in accordance with accepted statistical principles;

v) The questions asked were clear and not leading;

vi) The survey was conducted by qualified persons following proper interview 
procedures; and

6 Federal Judicial Center, Manual for Complex Litigation, 4th, Section 11.493. 
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vii) The process was conducted so as to ensure objectivity.

I show that, when measured against the principal objective of this proceeding, both the Bortz 

Survey and the Horowitz Survey fail to comport with many of these criteria.

A. Survey Research Requires Clear Objectives 

As my own textbook says, “research objectives should be both specific and limited.  One 

of the greatest causes of dissatisfaction with research is vaguely worded or overly optimistic 

objectives, which are rarely achieved.”7  Specific objectives guide the research, give it focus, and 

help ensure objectivity.  In studies introduced as evidence in false advertising cases, for example, 

objectives typically test whether an allegedly misleading statement in a particular ad causes 

consumers to take away some specific impression from that ad.8 Without precise well-defined 

objectives, it is impossible to draw precise well-defined conclusions. 

B. Questions Should Be Clear and Understandable 

Survey questions need to be clear, precise, and unbiased. Even questions that appear 

clear can convey ambiguities to some respondents.9  Reliable survey research requires that each 

respondent understand the questions and the understanding is uniform across respondents.  It is 

well established in the survey literature that ambiguous questions “written with … words with 

various different meanings [are] … more difficult for respondents to interpret.”10  In The Art of 

7 Lehmann, Donald R., Sunil Gupta, and Joel H. Steckel (1998), Marketing Research, Reading, MA: Addison-
Wesley, p. 63. 

8For example, if a Marlboro cigarette ad hypothetically stated the following:  “Nine out of ten doctors in New York 
city smoked Marlboro.”  The objective of a false advertising study could be to test whether such a statement caused 
consumers to conclude that Marlboro carries less of a health risk than other cigarettes.     

9 Diamond, Shari S., “Reference Guide on Survey Research,” Reference Manual on Scientific Evidence, Third 
Edition, Federal Judicial Center, 2011, p. 387. 

10 Krosnick J., “Response Strategies for Coping with the Cognitive Demands for Attitude Measures in Survey,” 
Applied Cognitive Psychology, 1991, p. 221. 
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Asking Questions, Payne states, “[s]urvey questions ideally should be geared to embrace all 

levels of understanding so that they have the same meaning for everyone.”11  He adds: 

“The most critical need for attention to [survey] wording is to 
make sure that the particular issue which the questioner has in 
mind is the particular issue on which the respondent gives his 
answers.”12

When faced with survey questions that are ambiguous or hard to interpret, prior literature 

has documented evidence that respondents tend to take shortcuts to reduce the cognitive effort 

used for interpreting the questions and formulating their answers.  Specifically, respondents may 

reduce the cognitive effort necessary for generating answers by employing “cues in the question 

itself to identify a response that seems easily defensible.”13  This behavior is often referred to as 

satisficing, and according to Krosnick and Presser: 

Rather than expend the effort necessary to provide optimal 
answers, respondents may take subtle or dramatic shortcuts. In the 
former case, respondents may simply be less thorough in 
comprehension, retrieval, judgment, and response selection. They 
may be less thoughtful about a question’s meaning; search their 
memories less comprehensively; integrate retrieved information 
less carefully; or select a response choice less precisely (emphasis 
added).14

In other words, respondents who have difficulty understanding a question are unlikely to expend 

the effort required to understand it.

In a more dramatic form of satisficing, often referred to as strong satisficing, when faced 

with an ambiguous question, respondents could skip searching their memory completely and 

11 Payne, Stanley L., The Art of Asking Questions, Princeton University Press, 1951, p.115. 

12 Payne, Stanley L., The Art of Asking Questions, Princeton University Press, 1951, p.9. 

13 Krosnick, J., A. Narayan, S. Smith, W. “Satisficing in Surveys: Initial Evidence” M.T. Braveman and J.K Slater 
(eds.) Advances in Survey Research. Jossey-Bass, 1996, p. 31. 

14 Krosnick J., Stanley P., “Question and Questionnaire Design,” Marsden P., James W. (ed.), Handbook of Survey 
Research (Second Edition). Emerald Group Publishing Limited, 2010, p.265 (emphasis added).  
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arbitrarily select an answer.  According to Krosnick and Presser: 

[R]espondents may interpret each question superficially and select 
what they believe will appear to be a reasonable answer.  The 
answer is selected without reference to any internal psychological 
cues specifically relevant to the attitude, belief, or event of interest. 
Instead, the respondent may look to the wording of the question for 
a cue, pointing to a response that can be easily selected and easily 
defended if necessary.  If no such cue is present, the respondent 
may select an answer completely arbitrarily.15

Such is likely to occur when the respondent is called upon to provide an answer to a question that 

presupposes the respondent has information related to or the ability to retrieve, but does not. 

C. The Choice of Survey Medium

 The past 30 years or so have seen survey researchers virtually invent a variety of new 

ways to collect survey data.  Early in the history of survey research, data collection was typically 

done either face-to-face or via the mail.  The late 1960s saw telephone surveys become more 

common.  Today, computers and the Internet provide common vehicles to collect data (i.e. online 

or web surveys). 

 The four major modes of survey data collection, face-to-face, telephone, online, and mail 

each have their strengths and weaknesses.  The proper choice depends on the survey task at hand 

and the inherent tradeoffs that the methods bring to that task.  These tradeoffs include various 

sources of survey measurement error and cost.  Sometimes data collection method choices are 

obvious.  For example, a survey on literacy would have to be conducted either face-to-face or by 

telephone.  Online and mail surveys would require respondents to read and those low in literacy 

would likely decline to participate or drop out after starting. Similarly, a survey on the usage 

15 Krosnick J., Stanley P., “Question and Questionnaire Design,” Marsden P., James W. (ed.), Handbook of Survey 
Research (Second Edition). Emerald Group Publishing Limited, 2010, p.265. 
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rates of various websites would be most appropriately conducted online since the only people 

who use any websites are online. 

 Survey measurement error comes in many different forms.16  Those that can be impacted 

by data collection mode include coverage error, nonresponse error, and measurement quality 

error.  These must all be weighed against cost in deciding on a particular mode of data collection.

Coverage error refers to the inability of a mode of data collection to sample segments of 

the target population.  Nonresponse error refers to the impact that failure to obtain data from 

sampled individuals can have on desired measures; that is, when a segment of people fail to 

cooperate with the survey request (either in whole or in part), survey measures can be biased. 

Perhaps most important with respect to my analysis of the surveys at issue is 

measurement quality error.  Data collected from individuals can be inaccurate for three reasons: 

a) respondents do not understand the question, b) respondents do not follow instructions, or c) 

respondents are not willing to tell the truth.17  I have previously discussed what happens when 

respondents do not understand the question.  The same principle applies to respondents following 

instructions.  Finally, respondents often are reluctant to reveal certain information about 

themselves or their attitudes for fear of embarrassment.  Measurement errors stemming from the 

last of these are generally identified as resulting from a ‘social desirability bias.’  For example, in 

a political poll conducted by one of the major parties, the respondent might be more likely to 

express a preference for that party’s candidate. 

 These three sources of error, coverage, nonresponse and measurement quality, impact the 

appropriate mode of survey data collection.  For example, if coverage error is an issue, either 

16 Cf. Groves, Robert M., Floyd J. Fowler, Jr., Mick P. Couper, James M. Lepkowski, Eleanor Singer, and Roger 
Tourangeau (2009), Hoboken, NJ: Wiley, Chapter 2. 

17 Groves, Robert M., Floyd J. Fowler, Jr., Mick P. Couper, James M. Lepkowski, Eleanor Singer, and Roger 
Tourangeau (2009), Hoboken, NJ: Wiley, Chapter 5. 
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telephone, mail, or both combined merit consideration.  Telephone coverage is about 97.5 

percent of American households.  Most households, but not all, can be accessed through voter 

registration lists.  Web or Internet surveys have seen a rapid rise recently, but their coverage is 

still lower than other modes of data collection.  Also, nonresponse error can be minimized 

through face-to-face interviews.  It is harder to refuse an individual face-to-face than it is to 

discard a piece of mail, hang up a phone, or ignore an email invitation to an online survey. 

Survey mode also plays a role in the quality of data collected.  In particular, survey mode 

can impact how well a complex question is understood.  The underlying principle is that complex 

questions or ones with several response categories can tax the respondent’s processing resources.

An example, based on a question in the Health Interview Survey, appears in the literature: 

During the past 12 months, since January 1, 1987, how many times 
have you seen or talked to a doctor or assistant about your health?  
Do not count any time you might have seen a doctor while you 
were a patient in a hospital, but count all other times you actually 
saw or talked to a medical doctor of any kind.18

This question is complicated to be sure.  It covers face-to-face and telephone conversations, with 

doctors “of any kind” and “assistants.”  Respondents are also instructed to exclude such 

consultations that occurred in the hospital or if they did not concern the respondent’s health.

Finally, there is a restricted time frame.  Processing this question is likely to impose a burden on 

the respondent’s working memory.  Internal representations may omit part of the question’s 

intended meaning.  Even in the best of circumstances, satisficing strategies are likely to ensue. 

For questions as complicated as the doctor count above, the choice of survey mode 

influences how well a respondent can actually process the question at hand.  In particular, 

18 Fowler, Floyd J. (1992), “How Unclear Terms Affect Survey Data?”, Public Opinion Quarterly, 56, 218-31; 
Torangeau, Roger, Lance J. Rips, and Kenneth Rasinski (2000), The Psychology of Survey Response, Cambridge: 
Cambridge University Press, p. 38-40. 

ALLOCATION HEARING EXHIBIT 6014

CCG-R-6 (2014-2017), Page 15



14

surveys that contain complex questions and or large numbers of response categories benefit from 

written presentation to respondents.19  Written presentations enable respondents to focus and 

concentrate on what the question actually means and keep the response categories in mind while 

processing the question.  For these reasons, telephone surveys are inferior for complex questions 

or questions with significant numbers of response categories. If a respondent has the doctor 

count question in written form in front of her, she can study it and more carefully account for 

what is to be included and what is to be excluded.

Minimizing the most serious sources of measurement error must be balanced against the 

costs of the different data collection modes.  While each study is unique, my experience leads me 

to believe that face-to-face interviews are the most expensive, with mail and telephone being 

comparable.  In general, Internet surveys are the least expensive of all.  Where the scales 

balancing cost with measurement error come out is a case-by-case proposition.  However, the 

one thing that cannot be compromised is data quality.  Cutting costs at the expense of quality 

data is never acceptable.  As the old saying among social scientists goes, “garbage in, garbage 

out.”

IV. The Studies at Issue: The Bortz and Horowitz Surveys 

A. The Bortz Survey 

Bortz has presented its surveys of cable operators on behalf of JSC in many distribution 

proceedings with the goal of determining how the compulsory licensing royalties cable systems 

pay to retransmit broadcast stations should be allocated.  Bortz presented these surveys with 

minor differences implemented to account for ongoing criticisms.  Previous decision makers 

19 Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), Internet, Mail, and Mixed Mode Surveys: 
The Tailored Design Method, 3rd ed., New York: Wiley, p. 321. 
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have used these surveys as a basis for distributing royalty payments to the Agreed Categories in 

past royalty distribution proceedings.  I will focus on the study presented by Bortz to support the 

allocation of royalties for the years 2004 and 2005 because it is the most recent and publicly 

available. 

Specifically the study had the following objective: 

[T]o determine how cable operators valued, on a relative basis, the 
different categories of non-network distant signal television 
programing that they carried in those years.20

The Bortz Report justifies its approach by quoting an earlier report written by a CARP: 

The critical significance of the Bortz surveys is the essential 
question it poses to cable system operators, that is:  What is the 
relative value of the type of programming actually broadcast in 
terms of attracting and retaining subscribers?  That is largely the 
question the panel poses when it constructs a simulated market.  
Further, the question asks the cable system operator to consider the 
same categories we are presented here in the form of claimant 
groups – that is sports, movies, and the others.  That is also what 
the panel must do.21

The 2004-05 Bortz surveys estimated the relative values of the different categories of non-

network distant signal television programing and concluded that cable operators “would have 

allocated the largest percentage of a distant signal programming budget (33.5 percent in 2004 

and 36.9 percent in 2005) to live professional and collegiate sports 

programming….approximately twice that of the next most highly valued program category.”22

 Interestingly, the Bortz Report equates value to cable operators with how they would 

have allocated their distant signal programming budget.23  I shall return to this point later as I 

20 Cable Operator Valuation of Distant Signal Non-Network Programming: 2004-05, June 1, 2009 (“Bortz Report”). 

21 Bortz Report, p. 2. 

22 Bortz Report, p. 3. 

23 Bortz Report, p. 2. 
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believe this is a significant problem in the use of the Bortz (and Horowitz) Surveys.  As a 

fundamental matter of economics, resources allocated do not directly translate to marketplace 

value one-to-one. 

 The sample in the Bortz Survey, was comprised from “Form 3” systems, which the Bortz 

Report claims account for over 95 percent of cable royalty payments.  Bortz assembled a 

stratified sample with four strata being determined by copyright royalty payments ($0-$20,628; 

$20, 629-$59,628; $59,629-$207,129; $207,130 or more in 2004 $0-$23,844; $23,845-$65,344; 

$65,345-$239,844; $239,845 or more in 2005).  Cable systems were randomly drawn from each 

stratum to comprise the final sample. Systems that either broadcast only PBS signals, only 

Canadian signals, or only PBS and Canadian signals were eliminated from the analysis.  In each 

of the 2004 and 2005 studies, ten such systems were discarded.24

 Potential respondents were contacted and survey data were collected by telephone.  The 

survey began by screening potential respondents to find the individual at the cable system most 

responsible for programming decisions.25  If that was not the person picking up the phone, that 

person was asked to find the appropriate individual.  The qualified respondent group consisted of 

general managers, marketing directors/managers, and programming directors/managers.  The 

respondents were read a list of the distant signals their systems carried according to filings they 

made at the Copyright Office.  They were instructed to consider only the non-network 

programming on those distant signals. 

The telephone interview then proceeded with several preparatory filler questions.  These 

questions were inserted in the questionnaire at this point “to focus the respondent on the value of 

24 Bortz Report, p. 45, Table A-, footnote.  The report justifies this by expressing a desire to focus on Phase I 
program categories (Bortz Report, p. 32). 

25 Cf. Bortz Report, Appendix B. 
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various programming types.”26  More accurately, the questions appear to be designed to elicit a 

subset of the following pre-specified categories of programming featured in 2004 (or 2005) 

advertising and promotion to attract and retain customers:27

�x Movies

�x Live Professional and college team sports 

�x Syndicated shows, series and specials 

�x News and public affairs programs 

�x PBS and all other programming broadcast by noncommercial stations 

�x Devotional and religious programming 

�x All programming broadcast by Canadian station 

�x Other (to be specified by the respondent).28

Finally, respondents were then asked what I generally refer to as the “money question”; 

meaning, the one that directly supplies the data most relevant to the purposes of the survey.  The 

money question in the Bortz survey asks respondents to allocate a distant signal non-network 

programming budget among different program categories.  Specifically, the question29 asks: 

Now, I would like you to estimate the relative value to your cable system 
of each type of programming actually broadcast by the stations I 
mentioned during 2004 (or 2005), other than any national programming 
from ABC, CBS, and NBC.  That is, how much do you think each such 
type of programming was worth if anything, on a comparative basis, in 

26 Bortz Report, p. 12. 

27 Bortz Report, Appendix B. 

28 These 2004-05 program categories map into the program categories represented by the claimants in this 
proceeding as enumerated on page 6 as follows:  Movies, and Syndicated shows, series and specials map into 
Program Suppliers; Live professional college and team sports map into JSC; News and public affairs programs map 
into Commercial Television Claimants; PBS and all other programming broadcast by noncommercial stations map 
into Public Televisions Claimants; Devotional and religious programs map into Devotional Claimants; and All 
programming broadcast by Canadian station map into Canadian Claimants, with certain exceptions. 

29 Bortz Report, Appendix B. 

ALLOCATION HEARING EXHIBIT 6014

CCG-R-6 (2014-2017), Page 19



18

terms of attracting and retaining subscribers.  We are only interested in 
U.S. commercial station(s) ________, U.S. non-commercial station(s), and 
Canadian station(s) __________.

I’ll read all the program types that were broadcast by these stations to give 
you a chance to think about them; please write the categories down as I am 
reading them. (READ PROGRAM TYPES IN ORDER OF RANDOM 
SEQUENCE NUMBER) Assume you had a fixed dollar amount to spend 
in order to acquire all the programming actually broadcast during 2004 
(2005) by the stations I listed.  What percentage, if any, of the fixed dollar 
amount would you spend for each type of programming?  Please write 
down your estimates, and make sure they add to 100 percent. 

What percentage, if any, of the fixed dollar amount would you spend on 
(READ FIRST PROGRAM TYPE)?  And what percentage, if any, would 
you spend on (READ NEXT PROGRAM TYPE)? (COMPLETE LIST IN 
THIS MANNER) 

�x Movies broadcast during 2004 (2005) by the U.S. commercial stations I listed. 

�x Live Professional and college team sports broadcast during 2004 (2005) by the 
U.S. commercial stations I listed. 

�x Syndicated shows, series and specials distributed to more than one television 
station and broadcast during 2004 (2005) by the U.S. commercial stations I listed. 

�x News and public affairs programs produced by or for any of the U.S. commercial 
stations I listed, for broadcast during 2004 (2005) only by that station. 

�x PBS and all other programming broadcast during 2004 (2005) by noncommercial 
station _____. 

�x Devotional and religious programming broadcast during 2004 (2005) by the U.S. 
commercial stations I listed. 

�x All programming broadcast during 2004 (2005) by Canadian station. 

Respondents were asked to review and reconcile the percentages so that they added up to 100 

percent.  Finally, they were thanked and dismissed. 

B. The Horowitz Survey 

 In response to perceived flaws in the Bortz Survey, the MPAA commissioned Horowitz 

Research, Inc. to design and conduct a survey that carefully replicates the methods and 
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procedures of parallel surveys conducted by Bortz on behalf of JSC.30  The Horowitz Survey was 

designed as part of the effort to improve upon the previous efforts made by Bortz by solving 

some of the information and category weaknesses as pointed out by the Judges in the 2004-2005 

Cable Phase I Proceeding.31  Similar to the Bortz Survey, the Horowitz Survey had the objective 

of assessing the relative value of the non-network programming carried on distant signals from 

the point of view of local cable system executives.32  Also, similar to the Bortz Survey, Horowitz 

Research conducted a series of studies over the years.

 The Bortz Report describes the sampling procedure in great detail.  For sample selection, 

the Horowitz Report states that it relied on the work of Professor Martin Frankel, 33 an expert 

statistician, who has testified many times in these proceedings and who enjoys an excellent 

reputation.  I reviewed Professor Frankel’s sampling procedure in connection with the Horowitz 

Survey, and his procedure was similar to Bortz’s. 

As implied earlier, the Horowitz Surveys were adapted from the Bortz Survey.  

According to the Horowitz Report, the survey instruments between the Bortz and Horowitz 

surveys differed in several important ways:34

1) Unlike Bortz which has only one category for sports, the Horowitz 
Survey distinguishes between live professional and college team sports 
broadcasts and other sports programming (such as NASCAR auto 
races, professional wrestling, and figure skating);35

30 Horowitz Testimony at 3.  

31 Id. 

32 Id. at 4. 

33 Id. at 4. 

34 Horowitz Testimony, p. 3-4. 

35 JSC are only entitled to royalties from live professional and team-college sports broadcasts.  Notice at Exhibit A. 
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2) Horowitz enhances program category descriptions by providing 
examples;36

3) The Bortz Survey asks for resource allocation from a complete 
predefined list (which does not separate live team and non-team 
sports).  The Horowitz Survey customizes its list of program 
categories to be queried about according to which of the following 
categories a cable system belongs to: 

a. Non-network carrying systems; 
i. Canadian stations only 
ii. PBS stations only 

iii. WGN only
iv. Other independent stations 

b. Network carrying systems; 

4) The Bortz Survey repeatedly asks questions about types of programs 
during 2004 (or 2005) across all stations “other than any national 
network programming from ABC, CBS and NBC.”37 In contrast, the 
Horowitz Survey continually reminds respondents about the specific 
broadcast stations at issue; 

5) The Bortz Survey does not include systems that carry only PBS 
stations or systems that carry only Canadian stations as distant signals. 
The Horowitz Survey does;  

6) The Horowitz Survey provides “warmup” questions intended to 
enhance the likelihood of well-reasoned, non-reflexive responses later 
in the survey.  The Bortz Survey does not do this; and 

7) Unlike the Bortz Survey, the Horowitz Survey reminds respondents 
not to assign any value to programs that are substituted for WGN’s 
blacked out programming. 

36 The Bortz Survey simply lists the program categories it is asking about.  The Horowitz Survey gives explanations 
and examples.  For example, Bortz asks about “Syndicated shows, series and specials.”  In contrast, Horowitz asks 
about “Syndicated series, such as sitcoms, dramas, children’s shows, talk shows, reality shows, and other series 
broadcast on INSERT STATIONS… Examples include programs such as Everybody Loves Raymond, Seinfeld, 
American Idol, Jeopardy, and the Dr. Oz Show.”  Similar clarifications are given for movies, devotional programs, 
and two categories of sports programming.  These clarifications lengthen the survey; however, they do not 
complicate it.  To the contrary, they resolve ambiguities that may exist in a respondent’s interpretation of the 
question. To be sure, length does not necessarily complicate.

37 Bortz Report, Appendix B. 

ALLOCATION HEARING EXHIBIT 6014

CCG-R-6 (2014-2017), Page 22



21

V. The Bortz and Horowitz Surveys Cannot Satisfy the Research Objectives In the 
Current Matter. 

The Bortz and Horowitz Surveys are both incapable of providing valid data with respect 

to both the stated research objectives (i.e., to determine how cable operators valued, on a relative 

basis, the different categories of non-network distant signal television programing that they 

carried in those years)38 and those that I understand are required in this matter (i.e., to determine 

the relative marketplace value of the distant broadcast signal programming retransmitted by 

cable systems during 2010-2013).39  In particular, I note that the stated and required research 

objectives differ.  The stated research objectives refer to how cable operators value the 

programming while the statutory objective is to determine the marketplace value of programs.  

These are not necessarily the same.  

A. The Bortz-Horowitz Survey Objectives Do Not Match the Statutory 
Requirements

Marketplace value reflects the total financial return that an investment or asset will 

command in the relevant marketplace.  In the context of this proceeding, it reflects the profits 

that a cable operator would accrue by investing in the rights to retransmit bundles of certain 

programming aired on distant broadcast signals.  For the Bortz-Horowitz objectives (i.e., to 

measure cable operators’ valuations) to correspond to the statutory requirements of marketplace 

value, cable operators would have to be able to perfectly assess the total market returns of each 

of their programming investments and assets.  If this were true, it would be a unique 

circumstance in the spectrum of business decision-making. 

38 Bortz Report at 10.  

39 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
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If managerial or executive judgment could predict marketplace returns, there would be no 

bad investments, all new products would succeed, and the market research industry would 

vanish.  However, like all humans, managers, including cable operator respondents, suffer from 

limited information processing capacity.40  To cope, managers routinely resort to intuition- and 

heuristics-based decision-making processes.41  In day-to-day activities, judgmental heuristics 

generally produce satisfactory outcomes.42  Unfortunately, heuristics also make decision-makers 

susceptible to a variety of cognitive biases that often degrade judgment quality in more complex 

situations.  The literature documents dozens of such biases.43  I shall return to these biases 

shortly when I discuss how the complexity of the money question distorts the data it produces. 

In sum, the CARP’s assertion about the constant sum question quoted in the Bortz Report 

“that (it) is largely the question the panel poses when it constructs a simulated market”44 is not 

correct.  The panel is being asked to do something entirely different.  As such, neither the Bortz 

nor the Horowitz Survey processes provide an objective measure of the required construct 

thereby violating the seventh MCL criterion described earlier.

40 Kahneman, Daniel (2003), “Maps of bounded rationality: Psychology for behavioral economics.” American 
Economic Review93 (5): 1449-1475; Simon, Herbert A. (1957) Models of man: Social and rational. New York: 
Wiley. 

41 Bazerman, Max H. and Don A. Moore (2012) Judgment in managerial decision making. Eighth Edition. 
Hoboken, NJ: John Wiley and Sons, Inc.; Kahneman, Daniel and Amos Tversky (1979) “Prospect theory: An 
analysis of decision under risk.” Econometrica 47 (2): 263-291. 

42 Gigerenzer, Gerd and Reinhard Selten (2001), Bounded rationality: The adaptive toolbox. Cambridge, MA: MIT 
Press.

43 Bazerman, Max H. and Don A. Moore (2012) Judgment in managerial decision making. Eighth Edition. 
Hoboken, NJ: John Wiley and Sons, Inc.; Sutherland, Stuart. 2007. Irrationality. Pinter and Martin Ltd., UK. 

44 Bortz Report, p. 2. 
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B. The Bortz-Horowitz Survey Format Asks Respondents to Focus on an 
Artificial Construct and Presume an Activity That They Do Not Engage In 
In and Does Not Exist In Their Daily Business Activities

 The Bortz and Horowitz Surveys each ask respondents to a) “estimate the relative value 

to your cable system of each type of programming actually broadcast; …(i.e.) how much do you 

think each such type of programming was worth if anything, on a comparative basis, in terms of 

attracting and retaining subscribers,” and b) to allocate “a fixed dollar amount to spend in order 

to acquire all the programming actually broadcast…”

 These requests presume that respondents have something in their minds akin to relative 

value of different types of programming.  The Horowitz Report points this out.  It says,

The premise of the Bortz Survey is that how local or regional CSO 
executives allocate their programming budget reflects their 
proportional assessment of the relative market value of the 
categories of programming actually carried by the distant signals 
on their respective systems.45

This premise cannot possibly be true.  Cable executives do not make decisions about 

individual programs or the various categories of programming employed in this proceeding.  

They make decisions about television stations and cable networks.  A survey investigating the 

relative value of stations and networks might be able to tap into executives’ decision making 

regarding the value of entire channels.  One investigating relative value of programming 

categories that cut across stations cannot.  Social scientists would refer to this as an (externally) 

invalid construct; that is, one with no manifestation in the real world. 

Such a construct would be difficult for a respondent to evoke, because she will not have 

any experiences in memory upon which to base a judgment.  To illustrate, imagine you are asked 

how tall someone you are standing next to is, then imagine you are asked how long his arm is.  

45 Horowitz Testimony, p. 21. 
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People make judgments like the first all the time.  Those are easy.  They hardly if ever make 

judgments like the second.  Those cannot be relied upon.

To further illustrate, consider the following exercise I often use in my classroom.  I stand 

up on a table in front of the room.  I ask the class to individually and silently assess the distance 

from the tabletop to my kneecap and write it down.  I follow this by asking them to do the same 

thing for the distance from my kneecap to my waist, my waist to my shoulder, and my shoulder 

to the top of my head.  Then I ask them how tall I am.  Finally, I ask them to add up the first four 

judgments.  The result is always the same.  Most students correctly assess that I am within an 

inch or two of my correct height, 5’10”.  When asked about the sum of the four components that 

should total up to the same thing, I am often either below five feet or above seven feet. 

The lessons are clear.  Asking people to make judgments about unfamiliar constructs 

produces invalid and unreliable results.  People do not think in those terms.  As such, when faced 

with an unfamiliar construct, respondents must construct their own mental model of it “on the 

spot.”46  Research has shown that such judgments are transient and do not persist beyond the 

specific measurement.47  Furthermore, breaking down an entity such as a cable network into its 

components – stations carried, specific programs, and to which constructed program category 

each program belonged - exacerbates that lack of validity and reliability.  I shall return to the 

topic of unfamiliar construct measurement in discussing the specific constant sum money 

question.  There the effect of unfamiliarity is accentuated by the question’s complexity.  

Nevertheless, the lack of familiarity in and of itself prevents the question from being clear and 

therefore constitutes a violation of the fifth aforementioned MCL criterion. 

46 Payne, J.W., J.R. Bettman, and D.A. Schkade (1999), “Measuring Constructed Preferences: Toward a Building 
Code,” Journal of Risk and Uncertainty, 19:1-3, 243-270. 

47 Simon, D., D.C. Krawczyk, A. Bleicher, and K. Holyoak (2008), “The Transience of Constructed Preferences,” 
Journal of Behavioral Decision Making, 21 (January), 1-14. 
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C. The Constant Sum Resource Allocation in the Money Question is 
Ambiguous.  Furthermore, that Ambiguity Introduces Inconsistencies In 
the Unit of Analysis and Biases Results in Favor of Smaller Cable System 
Operators.

The Bortz and Horowitz Survey questions are framed as if each respondent were 

responsible for only one system.  When the word ‘system’ appears in the text of a survey 

question it is always in the singular form.48  However, we know that many (if not most) 

respondents were responsible for multiple systems.  The Horowitz Testimony demonstrates that 

each respondent was responsible for between seven and ten cable systems on average depending 

on the year.49  The Bortz Report is silent on this issue.  Nevertheless, it would be beyond the 

bounds of credibility to presume that each Bortz respondent was responsible for one and only 

one system.   

Responsibility for multiple systems raises two problems.  First, it is not clear how a 

respondent responsible for multiple systems is supposed to mentally process and answer a 

question framed in the singular.  Is s/he supposed to pick the largest?  Pick one at random? Or 

use an average of all the systems s/he is responsible for?  Without clarity on this point, all 

questions about the programming on a system are ambiguous.  Different respondents could be 

answering in different ways.  The ambiguity in the questions on the two surveys represents a 

violation of the fifth aforementioned MCL criterion. 

Second, the framing of the surveys biases their results in favor of the small cable 

operators.  The data are collected and tabulated with the unit of analysis being the respondent 

cable system executive, not the cable system.  Programs are viewed and customers are acquired 

within the context of a system and that should be the unit of analysis.  The data from an operator 

48����Bortz Report, Appendix B; Horowitz Testimony, Appendix A. 

49��Horowitz Testimony, Appendix B. 
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responsible for ten cable systems are inappropriately treated the same as the data from an 

operator responsible for only one in the Bortz Survey and the Horowitz Survey.  Such a bias 

represents a violation of the fourth aforementioned MCL criterion. 

D. The Constant Sum Resource Allocation in the Money Question Does Not 
Elicit Data that Correspond to the Relative Market Value Question. 

 For the constant sum resource allocations to provide data useful for the Bortz/Horowitz 

stated research objectives (i.e., relative market value) total marketplace returns for each program 

category would have to exhibit a one-to-one correspondence with the resources allocated to that 

category.  Even if cable operators were able to accurately forecast marketplace returns of their 

programming investments (which they clearly cannot) and therefore render the stated research 

objectives equivalent to the statutory requirements, those returns are unlikely to exhibit a one-to-

one correspondence with the resources allocated to each investment. 

 The reason resource allocations are not likely to correspond to marketplace value is a 

matter of basic economic theory.  Basic economic theory demonstrates that resources are 

optimally allocated across investments (in this case programming category) so that marginal

returns are equal.50  In other words, resources should be allocated so that the return from an 

additional dollar of investment into each programming type would be the same.  In contrast, any 

presumed equivalence between resource allocations and marketplace value rests on total return, 

not marginal return. 

 Consider the following stylized example.  A cable operator has to invest 500 dollars in 

movies and non-network news.  Suppose movies are much more popular and bring a greater 

market return because people will watch any movie, but consumer viewership is much more 

50 This principle is a consequence of the basic mathematical theory of constrained optimization (cf. Carter, Michael 
(2001), Foundations of Mathematical Economics, Cambridge, MA: MIT Press, Chapter 5, Section 3).  It results 
from the simple case where the objective to be optimized (e.g., return or revenue) is separable across categories and 
the constraint (e.g., budget) is additive across the separable categories (cf. Example 5.29 in Carter’s text).  
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sensitive to which channel the news is coming from and therefore investing in more news 

programming will likely bring greater incremental return than investing in more movie 

programming.  The following table details the hypothetical return that different levels of 

investment in the two categories would bring: 

��
Resources��
Invested ��In ��
Movies��

Return ��From ����������������������������������������������
Movies��from ��
Resources��Invested ��In ��
Movies����������������������������������������������������������������������

��
Resources��
Invested ��In ����
Non�ænetwork ��News��

Return ��from ��Non�æ
network ��News��from ��
Resources��Invested ��in ��
Non�ænetwork ��News��

�D�r�� �D�s�r�r�á�r�r�r�� �D�r�� �D�s�r�á�r�r�r��
�D�s�r�r�� �D�s�r�r�á�t�w�r�� �D�s�r�r�� �D�s�s�á�t�w�r��
�D�t�r�r�� �D�s�r�r�á�v�r�r�� �D�t�r�r�� �D�s�t�á�w�r�r��
�D�u�r�r�� �D�s�r�r�á�w�r�r�� �D�u�r�r�� �D�s�u�á�w�r�r��
�D�v�r�r�� �D�s�r�r�á�w�w�r�� �D�v�r�r�� �D�s�u�á�y�w�r��
�D�w�r�r�� �D�s�r�r�á�w�y�w�� �D�w�r�r�� �D�s�u�á�z�t�w��

The payoffs in this table conform to the typical expectation that greater investments bring greater 

returns, albeit at different increments.   

The above table can also be used to compute the optimal allocation of the 500 dollars 

across the two programming categories.  The required calculations are reflected as follows: 

���‡�•�‘�—�”�…�‡�•�����•�˜�‡�•�–�‡�†�����•�� ���‡�–�—�”�•���	�”�‘�•�� ������������
������������ ��Movies�� Non�ænetwork ��News�� Movies�� Non�ænetwork ��News��

�D�r�� �D�w�r�r�� �D�s�r�r�á�r�r�r�� �D�s�u�á�z�t�w�� �D�s�s�u�á�z�t�w��
�D�s�r�r�� �D�v�r�r�� �D�s�r�r�á�t�w�r�� �D�s�u�á�y�w�r�� $114,000��
�D�t�r�r�� �D�u�r�r�� �D�s�r�r�á�v�r�r�� �D�s�u�á�w�r�r�� �D�s�s�u�á�{�r�r��
�D�u�r�r�� �D�t�r�r�� �D�s�r�r�á�w�r�r�� �D�s�t�á�w�r�r�� �D�s�s�t�á�y�w�r��
�D�v�r�r�� �D�s�r�r�� �D�s�r�r�á�w�w�r�� �D�s�s�á�t�w�r�� �D�s�s�s�á�z�r�r��
�D�w�r�r�� �D�r�� �D�s�r�r�á�w�y�w�� �D�s�r�á�r�r�r�� �D�s�s�r�á�w�y�w��

The first two columns of this table present the possible allocations of the 500 dollars in hundred 

dollar increments. The next two columns simply rearrange and reformat the payoffs in the prior 

table for the allocations presented in the first two columns.  The fifth and final column computes 

the total return for each allocation by adding the returns from the previous two columns.  The 
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highest total return is $114,000 and so the optimal allocation of investment resources is $100 

(20%) to movies and $400 (80%) to non-network news.  These investments have equal marginal 

return ($250) for a $100 investment increase.  This is how a rational cable operator would 

respond to how s/he would allocate resources.  On the other hand, a resource allocation 

according to marketplace value would be approximately $100,000/$110,000 = 91% to movies, 

very, very different.  Clearly, resource allocations do not in general correspond to relative 

marketplace value. 

 In survey research parlance, the constant sum allocation lacks construct validity with 

respect to measuring marketplace value.  Construct validity refers to the question of whether the 

survey measure is designed to measure what it is supposed to.51  Here, there is a fundamental 

mismatch between the foundation of resource allocations, marginal return (that is, what the 

survey in these proceedings needs to measure) and total return (what the Bortz and Horowitz 

Surveys purport to measure).  This lack of equivalence demonstrates the violation of another 

MCL criterion, the fourth.  As measured against the objective of measuring market value, the 

constant sum allocation does not allow for the data to be analyzed in accordance with accepted 

statistical principles. 

 The Bortz/Horowitz Survey format presents other threats to construct validity, mostly due 

to the complexity of the constant sum money question. 

E. The Constant Sum Money Question is Too Complex to Produce Valid 
Data

 The more complex a question is, the more difficult it will be to elicit a valid answer.  As 

discussed earlier, respondents will satisfice and look for shortcuts called heuristics to reduce the 

51 Hoyle, Rick H., Monica J. Harris, and Charles M. Judd (2002), Research Methods in Social Relations, 
Independence, KY: Wadsworth, p. 32. 
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cognitive effort used for interpreting the questions and formulating easily defensible (at least to 

themselves) answers.  People use heuristics to allow them to cope with complexities of the 

environment in which they make judgments.52  In survey research, respondents find heuristics 

useful in that they allow them to ignore the complexities of the question they are being asked.  

As such, any responses formulated from these heuristics are potentially biased and wholly 

unreliable.

 It would be hard to find a survey question more complex than the constant sum money 

question.  Consider the following cognitive steps a respondent must go through in arriving at an 

answer to that question in the latest Bortz Surveys: 

i) Recall the station(s) carried by the cable system 

ii) Recall all types of programming offered by the station(s) from short term 

memory; 

iii) Mentally separate out all programming from ABC, CBS, and NBC networks, 

remember that Fox is not considered a network for compulsory license 

purposes, and only simultaneously retransmitted programs on WGNA are 

compensable; 

iv) Organize the remainder of the programming on the stations carried into the 

program categories required by the survey; 

v) Identify from the types of programming organized in item iv) the particular 

ones that were featured in subscriber acquisition and retention advertising and 

promotion; 

52 Kahneman, Daniel, Paul Slovic, and Amos Tversky (1982),  Judgment Under Uncertainty: Heuristics and Biases: 
Cambridge, UK: Cambridge University Press. 
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vi) Retrieve all programming acquisition costs in 2004 (2005) from short term 

memory; 

vii) Map the unit of acquisition (e.g., channel or network) to the categories of 

programming offered; 

viii) Allocate the costs in step vi) according to the map derived in step vii); 

ix) Add up the costs in step vi) or step viii);53

x) Divide each of the costs in step vii) by the total in step ix); and 

xi) Review steps i) – x) as demanded by question 4b. 

In order to provide thoughtful answers to the constant sum money question, a respondent 

must go through all eleven steps (or equivalently the first ten twice).  The sheer number of 

calculations is daunting in and of itself, but what makes it more so are steps ii), vii), and viii).  

Step iv) complicates things because it imposes a restriction on the remaining calculations that the 

respondent must keep in mind throughout.  In other words, from step iii) on the respondent can 

never think of his business as a whole.  To the extent that the cable operator does not think of his 

business in terms of the component isolated in step iv), he is being asked to make an unfamiliar 

judgment.  Similar issues infect steps vii) and viii).  Cable operators make decisions about 

acquiring stations, not program categories.  To the extent that stations have more than one 

program category, asking respondents to separate their programming into categories again puts 

them on unfamiliar ground.  As such, somewhat like the person being asked to judge how long 

an arm is, cable operator respondents find no information in their memories that directly matches 

the task they are being asked to perform.  However, their task is much more difficult.  Cable 

operators have to perform other calculations to translate what they do know into other 

53 These totals should be the same since one is simply a reallocation of the other. 
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dimensions.  At least we know from the measurement exercise I conducted with my students 

what an arm is and it is something we see every day. 

Without directly relevant information stored in memory, the structure of the constant sum 

money question gives respondents no choice but to satisfice in constructing their answers.  In 

searching their memories for information, cable operators will not retrieve all potentially relevant 

information that comes to mind to form a mental model of the situation that they are being asked 

about.54  Instead, they will invoke heuristics that allow them to truncate the search process as 

soon as they have identified enough information to allow them to make a defensible judgment. 55

Extensive information search will only occur when respondents are highly motivated because 

their judgments have important personal consequences.56  This is surely not the case in the 

Bortz/Horowitz Surveys.  Heuristics are the rule with few, if any, exceptions. 

  Three of the most important heuristics in survey research are described below:57

�x Availability Heuristic:  People judge the frequency, probability, or likely 

causes of an event by the extent to which instances of that event are readily 

“available” in memory;58

54 Sudman, Seymour, Norman M. Bradburn, and Norbert Schwartz (1996), Thinking About Answers: The 
Application of Cognitive Processes to Survey Methodology, San Francisco: Jossey Bass, Chapter 3. 

55 Bodenhausen, G. V. and Robert S. Wyer (1987), “Social Cognition and Social Reality: Information Acquisition 
and Use in the Laboratory and the Real World,” In H.J. Hippler, N. Schwartz, and S. Sudman (eds.), Social 
Information Processing and Survey Methodology, New York: Springer, pp. 6-41. 

56 Kruglanski, Arie W. (1980), “Lay epistemo-logic—process and contents: Another look at attribution theory,” 
Psychological Review, Vol 87(1), Jan, pp. 70-87. 

57 Torangeau, Roger, Lance J. Rips, and Kenneth Rasinski (2000), The Psychology of Survey Response, Cambridge: 
Cambridge University Press, Chapter 5. 

58 Tversky, Amos and Daniel Kahneman (1973),  “Availability: A Heuristic for Judging Frequency and Probability,” 
Cognitive Psychology, Vol. 5, No. 2, 207-32. 
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�x Representative Heuristic:  When making a judgment about an individual, 

object, or event, people tend to look for traits that individual, object, or event 

may have in common with previously formed stereotypes.  In other words, a 

specific individual, object, or event, is assumed to be representative from a 

group to which it belongs;59 and 

�x Anchoring and Adjustment Heuristic:  People asked to make a numerical 

judgment settle on an initial value, either an arbitrary one or perhaps the result 

of a partial computation, and then adjust it to account for subsequent events.60

 It is easy to see how any or all of these heuristics could reinforce each other and lead to 

biased judgments.  For example, the complexity of a numerical judgment task could lead to 

respondents invoking an anchor and adjustment heuristic.  In order to choose the anchor, a 

respondent could rely on availability and/or representativeness heuristics.  Suppose that a cable 

operator respondent just acquired a single programming source, say the ABC suite of channels 

(e.g., WABC New York, KABC Los Angeles, WLS Chicago).  He has some idea of what he just 

bought; how much news, how much sports, etc. (Availability Heuristic).  But he does not know 

how to integrate those numbers with the rest of his programming portfolio.  He assumes that the 

ABC package for the most part is similar to general programming overall (Representativeness 

Heuristic).  He also knows that this portfolio is a bit light on movies relative to the rest of his 

usual programming so he adjusts the percentage of movies up and that for news down 

(Adjustment).  He does not know how large these adjustments need to be so he has to essentially 

guess.  He has some estimate of time allocation here, but does not know how this translates into 

59 Kahneman, Daniel and Amos Tversky (1973), “On the Psychology of Prediction,” Psychological Review, 80, 237-
51. 

60 Tversky, Amos and Daniel Kahnemann (1974), “Judgment under Uncertainty: Heuristics and Biases,” Science, 
185, 1124-31. 
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either total return or resource allocation dollars.  Without that knowledge, he assumes the ratio of 

time to resource allocation is simply one-to-one.  That leads to the final response to the constant 

sum money question.  Given how this process is loaded with heuristics and short cuts, there is 

absolutely no reason its outcome would be anywhere in the neighborhood of the outcome of the 

earlier-outlined eleven step rational process.

 The judgment and decision making literature is filled with literally dozens, if not 

hundreds, more of these heuristics and their resulting biases.  Some may lead to correct 

judgments with some frequency, but there is no telling how often.  It follows then

 that the availability heuristic, representativeness heuristic, and the anchoring and adjustment 

heuristic can separately or together lead to erroneous and biased judgments.  

The use of these heuristics and the resulting biases are not restricted to naïve judges and 

decision makers.  Experts are vulnerable to them as well.  For example, in one study, 

neurosurgeons (a high mortality specialty) estimated entire in-hospital mortality rates to be more 

than double those estimates made by plastic surgeons (a low mortality specialty).61  Since one’s 

own experience is more available than others’, this result demonstrates the availability heuristic.

Overall estimates are more consistent with the surgeons’ most available information.  In another 

landmark study, the researchers found that scientifically trained research psychologists employed 

the representativeness heuristic and were vulnerable to the resulting biases.62  The prevalence of 

heuristics and their resulting biases in other highly trained professionals strongly suggests that 

cable operator respondents are vulnerable to them as well, especially when the questions are as 

61 Detmer, D.E., D.G. Fryback, and K. Gassner (1978), “Heuristics and Biases in Medical Decision-Making,” 
Journal of Medical Education, Vol 53, 682-3.  

62 Tversky, Amos and Daniel Kahneman (1974), “Judgment Under Uncertainty: Heuristics and Biases,” Science,
New Series, Vol. 185, No. 4157. (Sep. 27), pp. 1124-1131. 
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complex as the constant sum questions in the Bortz and Horowitz Surveys.  This complexity 

contributes to the degree to which the surveys violate the fifth MCL criterion. 

F. Constant Sum Questions in General Do Not Capture Real World Behavior 

Both the Bortz and Horowitz Surveys ask respondents what percentage (adding up to a 

total of 100) of a fixed budget they would allocate to each of a set of program categories 

considering the value of each type of programming to their respective cable systems in attracting 

and retaining subscribers.  Respondents are asked to allocate a set of chips or points according to 

the relative importance for or preference of the categories to which the chips or points are being 

allocated.  Constant sum scales are relatively popular because they are simple to implement.  

However, that does not make them reliable or valid. 

I understand that in a prior proceeding a Professor Reid has extolled the virtues of 

constant sum scales.63  I also understand that he bases that view largely on two early research 

articles published in marketing journals, one written by Mr. Joel Axelrod and another written by 

Professor Russell Haley and Mr. Peter Case.  I also understand that Bortz based its choice on a 

1998-99 CARP decision that notes that “uncontroverted testimony and years of research indicate 

rather conclusively that constant sum methodology, as utilized in the Bortz survey, is highly 

predictive of actual marketplace behavior.”64  The 1998-99 CARP decision was wrong to rely on 

these assertions in the Bortz Report. 

Professor Alan Rubin has pointed out flaws in the mere application of the prior literature 

to the current matter.65  In particular, he correctly points out that the papers cited by Professor 

63 Testimony of Alan M. Rubin, Ph.D. to the Copyright Royalty Tribunal for the 1989 Cable Royalty Distribution 
Proceedings, November 1991 (Rubin 1991 testimony), p. 5. 

64 Bortz Report (p.37) quoting the 1998-99 CARP report at 21. 

65 Rubin 1991 testimony, pp. 6-7. 
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Reid studied constant sum use in a face-to-face interview context.  In fact, the Axelrod paper 

cautions against using constant sum measures in a telephone interview.66  Mr. Axelrod explicitly 

recommends five measures over constant sum when the interviewing is done by telephone (as is 

the case in the Bortz Survey and the Horowitz Survey).   

There are other flaws in Professor Reid’s application of the Axelrod results.  Specifically, 

the Axelrod studies were done in a very different context, purchase behavior as opposed to 

resource allocation.  Mr. Axelrod himself acknowledges that the validity of the technique will 

vary across contexts.  In particular, he writes that his “results do not necessarily apply to testing 

alternate stimuli…”67  Indeed, he even demonstrates that with seemingly slight variations in 

context, the validity of the technique can even vary.  He shows that the effectiveness of constant 

sum measures varies between predicting repeat purchase and brand switching, with the constant 

sum scale being much better in predicting repeat purchase than brand switching.68  He also 

acknowledges that the validity of these measures may vary between price brands and premium 

brands.69

Furthermore, recent literature has not been as kind to the external validity of constant 

sum questions and their ability to predict marketplace behavior.  Constant sum questions reflect 

direct measures of category importance because they are based on direct questions.  A recent 

study by Jordan Louviere and Towhidil Islam highlights the principle that indirect measures 

based on choices outperform direct measures of category importance because they provide 

66��Axelrod, Joel N. (1968), “Attitude Measures That Predict Purchase,” Journal of Advertising Research, Vol. 8, No. 
1, pp. 3-17, p. 8. 

67��Id., p. 16. 

68��Id., p. 12. 
��
69��Id., p. 16 – 17. 
��
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“richer insights into tradeoffs; and as they have a natural link with real choices of managerial 

interest, they should be more externally valid.”70

Significant research has gone into developing and testing methodologies to estimate 

relative importance and relative values of categories to a given population.  The Louviere and 

Islam study has examined several common existing methodologies in this regard.  More recently 

Professors Oded Netzer of Columbia University and V. Srinivasan of Stanford have developed a 

measurement approach based on paired comparisons71 that has been shown to out-predict 

constant sum scales by a score of 82% correct to 60%. 72 The message is clear.  Constant sum 

questions are simple, but they do not exhibit the strongest predictive validities.  Consistent with 

that, sophisticated practicing marketing researchers (and academics) are using different 

methodologies.  The incorporation of constant sum questions in the Bortz and Horowitz Surveys 

constitutes the use of an improper interview procedure and therefore violates the sixth MCL 

criterion. 

G. The Bortz/Horowitz Survey Should Not Be Administered By Telephone 

Both the Bortz and Horowitz Surveys were conducted by telephone, and without making 

the survey questionnaire available to respondents in advance of or during the interviews.  In 

particular, surveys that contain complex questions and/or large numbers of response categories 

70 Louviere, Jordan J. and Towhidil Islam (2008), “A comparison of importance weights and willingness-to-pay 
measures derived from choice-based conjoint, constant sum scales and best–worst scaling,” Journal of Business 
Research, 61, 903–911, p. 910. 

71 Netzer, Oded and V. Srinivasan (2011), “Adaptive Self-Explication of Multi-Attribute Preferences,” Journal of 
Marketing Research, 48 February (1), 140-156.

72 V. Srinivasan and Gordon A. Wyner (2009), “An Improved Method for the Quantitative Assessment of Customer 
Priorities,” Stanford Graduate School of Business Research Paper No. 2028. Available at SSRN:
http://ssrn.com/abstract=1435094or http://dx.doi.org/10.2139/ssrn.1435094
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benefit from written presentation to respondents.73  Written presentations enable respondents to 

focus and concentrate on what the question actually means and keep the response categories in 

mind while processing the question.  For these reasons, telephone surveys are generally inferior 

for complex questions or questions, such as were asked in the Bortz/Horowitz studies in this 

matter.  The complexity of the questioning and the context of the questions suggest those 

complications can only be exacerbated by the use of the telephone to administer it without 

respondents having the opportunity to have a written document to help structure their task.  

Satisficing (and unreliable and invalid data) are the likely result.  Such use of improper interview 

procedures constitute a violation of the sixth MCL criterion 

H. The Lesser of Two Evils 

 The previous discussion makes it clear that I believe both the Bortz and Horowitz 

Surveys do not provide an appropriate basis for the measurement of the relative marketplace 

values of the various programming categories.  Nevertheless, counsel has asked me to render an 

opinion as to which survey is better, or, to put it differently, more persuasive.  If I absolutely 

must render an opinion on the question, that opinion would have to be that the Horowitz Survey 

is better. 

 Both surveys investigate an artificial construct and presume behavior that does not exist.

They have similar constant-sum money questions, neither of which corresponds to the statutory 

marketplace return requirement.  So even if the data produced by either survey were reliable, 

they would not be valid for the purposes for which they were intended (i.e., estimating 

marketplace values).  Furthermore, both surveys suffer from the limitations of the constant-sum 

allocation and the use of telephone surveys described above. 

73 Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), Internet, Mail, and Mixed Mode Surveys: 
The Tailored Design Method, 3rd ed., New York: Wiley, p. 321. 
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 That said, the seven changes Horowitz Research made to the Bortz Survey allow the 

Horowitz Survey to somewhat better cope with the complexity of the constant sum money 

question.  In particular, the provision of program category descriptions (change 2), the 

customization of program category lists (change 3), and continually reminding respondents about 

the specific broadcast stations at issue (change 4) support the first five steps of the eleven step 

process involved in answering the constant sum money question that I described earlier.  They 

provide structure for the cognitive activity needed to get to the sixth step. 

 In addition, the breaking out of sports into two categories, live college and professional 

team sports and all other (change 1), represents a significant improvement in the survey by 

reducing ambiguity in the constant sum money question.  To the extent that the JSC are only 

entitled to royalties from live college and professional team sports, the omission of all other 

sports in the constant sum money question in the Bortz Survey is problematic.  It raises the 

question as to how cable system operator responses would have (and should have) treated the 

resources they allocated to other sports in answering the question about “all the programming 

actually broadcast during 2004(5) by the stations…listed.”74  The Bortz study constant sum 

budget allocations summed to 100 percent.  The money allocated to other sports had to have 

been allocated to another category (or categories).  The logical place is to the only sports 

category mentioned, live professional and college team sports, thereby artificially and 

erroneously inflating the resources reflected in that category.  Indeed, the Horowitz Survey 

results illustrate this.   

 Finally, the addition of systems that carry only PBS and/or Canadian broadcast signals to 

the study reduce coverage bias. 

74 Bortz Report, Appendix B. 
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 In sum, given the choice of two flawed surveys, the logical choice is the Horowitz 

version.

VI. Surveys of Cable Programming Executives are Poor Ways to Measure Relative 
Market Value in this Matter 

The Horowitz Survey improves upon the Bortz Survey, but remains flawed.  The natural 

question at this point is what kind of study would come closer to satisfying the statutory 

requirements in this matter.  Contrary to what has been accepted in the past, the answer would 

not be a survey of cable system executives.  There are at least two better approaches. 

A. Objective Market Results are Preferable to Subjective Judgments, 
Especially When the Judgments Are Flawed as Described Above. 

Economists generally view market data as the most valid source of information on 

consumer preferences and behavior.  Market data reflect the objective results of actual consumer 

preferences in the relevant marketplace.  Consumers have spoken with their wallets and these 

choices reflect their preferences and how various aspects of product offerings.  Indeed, such 

market transactions form the basis for many economic studies of consumer preferences and 

behavior.75

In contrast, surveys of cable executives reflect their subjective judgments of how 

consumer preferences operate.  Furthermore, as I have previously stated, those judgments are 

complex and biased.  Actual marketplace results are objective and unbiased.  As such, they 

would provide better insight into marketplace return or value to the cable system ten out of ten 

times as long as appropriate data were available. 

75 For comprehensive treatments of the empirical approach to revealed preference analysis see Train, K.E. (2009), 
Discrete Choice Methods with Simulation, 2nd ed., New York: Cambridge University Press and Ben-Akiva, M. and 
S.R. Lerman (1985), Discrete Choice Analysis: Theory and Application to Travel Demand, Cambridge MA: MIT 
Press.
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Conceivably, there could be instances where marketplace values need to be assessed and 

marketplace data are not available.  New product introductions provide the most common 

example.  In those cases, survey data can be quite useful.  However, the most useful survey data 

are not collected from managers (cable operators in this case), they are collected from their 

customers, the subscribers. 

B. The Relevant Opinions for Projecting Marketplace Results are Not Those 
of Cable Executives; They are Those of Cable Customers. 

Marketplace value is the result of subscriber (i.e., customer) behavior.  The 

Bortz/Horowitz Survey structure explicitly recognizes this with its focus on the role of different 

program categories in subscriber acquisition and retention.  The best source of information 

(other than marketplace results) is the cable system’s customers.  In prior testimony, Professor 

Alan Rubin writes, 

To assess the value of programming on distant signals to attract 
and retain subscribers, we need to examine what subscribers 
actually prefer to watch, not someone else’s perceptions of 
subscribers’ preferences.  Perceived value lies within people who, 
themselves, act or behave in a manner that provides the value; 
here, the perceived value of different program categories in 
attracting subscribers lies within the subscribers themselves.  It is 
the individual subscriber who is or is not attracted to certain types 
of programs and is or is not retained by a cable system.  It is the 
individual subscriber who can tell us more directly, and 
definitively, what type of program is more likely to make that 
subscriber take and continue to pay for cable service.76

While Professor Rubin’s writing is very insightful, there really is nothing new in it.  In fact, the 

basic idea behind it has been the cornerstone of the Marketing Research discipline since its 

inception.  If you want to know if customers will buy a product, ask them.  If you want to know 

76 Testimony of Alan M. Rubin, Ph.D. to the Copyright Royalty Judges for the 2004-2005 Cable Royalty 
Distribution Proceeding, June 1, 2009, Corrected September 28, 2009 (Rubin 2009 Testimony), pp. 7-8. 
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why customers are not buying a product, ask them.  If you want to know what customers (i.e.,

the market) value, ask them.  If managers really understood what their customers value, every 

product would be a success.  In fact, we know over half of new industrial products fail.77

 The bottom line here is that management is not the best judge of marketplace value and 

the customer preferences that drive it; customers are the best judges of what customers want, 

value, and will do.  

77 Collins, Mike (2015), “Reducing the Failure Rate Of New Products,” Forbes, April 30; accessed from 
http://www.forbes.com/sites/mikecollins/2015/04/30/reducing-the-failure-rate-of-new-products/#561fb4b061a4,
January 22, 2015. 
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D. Markovich and B. Yeung), Management Science,  October 2005. 

“Marketing Science – Growth and Evolution,” (with J. Hauser, G. Allenby, F.H. Murphy, J.S. 
Raju, and R. Staelin), Marketing Science, Vol. 24, No. 1, Winter 2005. 

“Supply Chain Decision Making: Will Shorter Cycle Times and Shared Point of Sale Information 
Necessarily Help?,” (with S. Gupta and A. Banerji), Management Science, Vol. 50, No. 4, April 
2004. 

“Choice and the Internet: From Clickstream to Research Stream,” (with R. Bucklin, J. Lattin, A. 
Ansari, S. Gupta, D. Bell, E. Coupey, J.D.C. Little, C. Mela, and A. Montgomery), Marketing 
Letters, Vol. 13, No. 3, Summer 2002. 

“A Multiple Ideal Point Model: Capturing Multiple Preference Effects from within an Ideal Point 
Framework,” (with J. Lee and K. Sudhir), Journal of Marketing Research, Vol. 39, No. 1, 
February 2002. 

“2001: A Marketing Odyssey,” (with E. Brody), Vol. 20, No. 4, Marketing Science, Fall 2001. 

"Consumer Strategies for Purchasing Assortments within a Single Product Class," (with Jack K.H. 
Lee), Journal of Retailing, Vol. 75, No. 3, Fall 1999. 
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“The Max-Min-Min Principle of Product Differentiation,” (with A. Ansari and N. Economides), 
Journal of Regional Science, May 1998. 

“Dynamic Influences on Individual Choice Behavior,” (with R. Meyer, T. Erdem, F. Feinberg, I. 
Gilboa, W. Hutchinson, A. Krishna, S. Lippman, C. Mela, A. Pazgal, and D. Prelic), Marketing 
Letters, Vol. 8, No. 3, July 1997. 

 “Addendum to ‘Cross Validating Regression Models in Marketing Research’,” (with W. 
Vanhonacker), Marketing Science, Vol. 15, No. 1, 1996. 

 “Selecting, Evaluating, and Updating Prospects in Direct Mail Marketing,” (with V. Rao), Journal 
of Direct Marketing, Vol. 9, No. 2, Spring 1995. 

 “A Cross-Cultural Analysis of Price Responses to Environmental Changes,” (with V. Rao), 
Marketing Letters, Vol. 6, No. 1, January 1995. 

 “Cross Validating Regression Models in Marketing Research,” (with W. Vanhonacker), 
Marketing Science, Vol. 12, No. 4, Fall 1993. 

 “Preference Aggregation and Repeat Buying in Households,” (with S. Gupta), Marketing Letters, 
Vol. 4, No. 4, October 1993. 

 “Roles in the NBA:  There's Still Always Room for a Big Man, But His Role Has Changed” (with 
A. Ghosh), Interfaces, Vol. 23, No. 4, July-August 1993. 

 “Introduction to `Contributions of Panel and Point of Sale Data to Retailing Theory and 
Practice',” Journal of Retailing, Vol. 68, No.3, Fall 1992. 

 “Explanations for Successful and Unsuccessful Marketing Decisions: The Decision Maker’s 
Perspective” (with M.T. Curren and V.S. Folkes), Journal of Marketing, Vol. 56, No. 2, April 
1992.  

 “Locally Rational Decision Making:  The Distracting Effect of Information on Managerial 
Performance” (with R. Glazer and R. Winer), Management Science, Vol. 38, No. 2, February 
1992.  

 “Prospects and Problems in Modelling Group Decisions”  (with K.P. Corfman, D.J. Curry, S. 
Gupta, and J. Shanteau), Marketing Letters, Vol. 2, No. 3, July 1991. 

 “A Stochastic Multidimensional Scaling Methodology for the Empirical Determination of 
Convex Indifference Curves in Consumer Preference/Choice Analysis” (with W.S. DeSarbo and 
K. Jedidi), Psychometrika, Vol. 56, No. 2, June 1991. 

 “A Polarization Model for Describing Group Preferences” (with V. Rao),  Journal of Consumer 
Research, Vol. 18, No. 1, June 1991. 

 “ On the Creation of Acceptable Conjoint Analysis Experimental Designs,” (with W.S. DeSarbo 
and V. Mahajan), Decision Sciences, Vol. 22, No. 2, Spring 1991. 

 “Longitudinal Patterns of Group Decisions:  An Exploratory Analysis” (with K.P. Corfman and 
D.R. Lehmann), Multivariate Behavioral Research, Vol. 25, No. 3, July 1990. 
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 “Investing in the Stock Market: Statistical Pooling of Individual Preference Judgments,”  (with N. 
Capon), Annals of Operations Research, Vol. 23, 1990. 

 “Judgmental Forecasts of Key Marketing Variables: Rational vs. Adaptive Expectations” (with R. 
Glazer and R. Winer), International Journal of Forecasting, Vol. 6, No. 3, July 1990. 

 “Committee Decision Making in Organizations: An Experimental Test of the Core,” Decision 
Sciences, Vol. 21, No. 1, Winter 1990. 

 “Towards a New Way to Measure Power:  Applying Conjoint Analysis to Group Purchase 
Decisions” (with J. O'Shaughnessy), Marketing Letters, Vol. 1, No. 1, December 1989. 

 “The Formation and Use of Key Marketing Variable Expectations and their Impact on Firm 
Performance:  Some Experimental Evidence” (with R. Glazer and R. Winer), Marketing Science, 
Vol. 8, No. 1, Winter 1989. 

 “A Heterogeneous Conditional Logit Model of Choice” (with W. Vanhonacker), Journal of 
Business and Economic Statistics, Vol. 6, No. 3, July 1988. 

 “Estimating Probabilistic Choice Models from Sparse Data: A Method and an Application to 
Groups” (with D.R. Lehmann and K. Corfman), Psychological Bulletin, Vol. 95, No. 1, January 
1988. 

 “A Friction Model for Describing and Forecasting Price Changes” (with W.S. DeSarbo, V.R. 
Rao, Y.J. Wind and R. Colombo), Marketing Science, Vol. 6, No. 4, Fall 1987. 

 “Group Process and Decision Performance in a Simulated Marketing Environment” (with R. 
Glazer and R. Winer), Journal of Business Research, Vol. 15, No. 6, December 1987. 

 “Effective Advertising in Industrial Supplier Directories” (with D.R. Lehmann), Industrial 
Marketing Management, Vol. 15, No. 2, April 1985. 

 Book Chapters 

“Dynamic Decision Making in Marketing Channels”, with S. Gupta, and A. Banerji), in 
Experimental Business Research, A. Rapoport and R. Zwick (eds.), Boston, MA: Kluwer 
Academic Publishers, 2002. 

 Refereed Proceedings 

 “PIONEER:  Decision Support for Industrial Product Planning” in Efficiency and Effectiveness 
in Marketing, Proceedings of the American Marketing Association Educator's Conference, Vol. 
54, 1988, G.L. Frazier and C.A. Ingene, eds., Chicago. 
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 “Mathematical Approaches to the Study of Power: A Critical Review” in Advances in Consumer 
Research, Vol. XII, 1985, E. Hirschman and M. Holbrook, eds., Provo, UT. 

 “On Obtaining Measures from Ranks” in An Assessment of Marketing Thought and Practice, 
Proceedings of the American Marketing Association Educator's Conference, Vol. 48, B.J. 
Walker, ed., 1982, Chicago. 

 Other 

 “Forecasting Online Shopping,” Stern Business, Fall/Winter 2000, pp. 22-27. 

 “Method to Their Madness,” The Industry Standard, August 7, 2000. 

 Book review of The Application of Regression Analysis by D.R. Wittink, Journal of Marketing 
Research, Vol. 26, No. 4, November 1989. 

 Co-author (with many others) of The Statistics Problem Solver, Research and Education 
Association, New York, 1978. 

CONFERENCE PRESENTATIONS

“Measuring Trademark Dilution”, Conference on Empirical Analysis of Intellectual Property, 
NYU Law School, October 2014. 

“Using Surveys in Intellectual Property Cases:; What’s the Damage,” AIPLA Spring Meeting,  
May 2013, Seattle WA. 

“Trademark Dilution: An Elusive Concept in the Law,”  Conference on Brands and Branding in 
Law, Accounting, and Marketing Kanan Flagler School, University of North Caroline, April 2012 

“The Role of Consumer Surveys in Trademark Infringement Cases: Evidence from the Federal 
Courts,” (with R. Bird), AMA Summer Educator’s Conference, August 2010, Boston.  

“Global Market Share Dynamics: Winners and Losers in a Tumultuous World,” (with P. Golder 
and S. Chang),  INFORMS Marketing Science Conference, June 2010, Cologne, Germany. 

"Use and Abuse of Consumer Perception Research in Antitrust and Advertising Cases," ABA 
Antitrust Section Spring Meeting, March 2009, Washington, DC. 

“New Product Development: The Stock Market as Crystal Ball,” (with D. Markovich), INFORMS 
Marketing Science Conference, Atlanta, GA., June 2005. 

“Modeling Credit Card Usage Behavior: Where is my VISA and Should I Use It?,” (with Y. Chen), 
INFORMS Marketing Science Conference, College Park, Md., June 2003. 

“Using Capital Markets as Market Intelligence: Evidence from the Pharmaceutical Industry,” (with 
D. Markovich and B. Yeung), INFORMS Marketing Science Conference, College Park, Md., June 
2003.
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“Using Capital Markets as Market Intelligence: Evidence from the Pharmaceutical Industry,” (with 
D. Markovich and B. Yeung), Share Price Accuracy and Transition Economies Conference, U. of 
Mich. Law School, Ann Arbor, Mi., May 2003. 

“Modeling Internet Site Visit Behavior,” (with E. Bradlow and O. Sak), Joint Statistical Meetings, 
Indianapolis, August 2000. 

"Consumer Strategies for Purchasing Assortments within a Single Product Class," (with Jack K.H. 
Lee), INFORMS Fall Conference, Philadelphia, November 1999. 

 “When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), AMA Advanced 
Research Techniques Forum, Santa Fe, NM, June 1999.  

"Modeling New Product Preannouncements as a Signaling Game," (with H. Jung), University of 
Mainz Conference on Competition in Marketing, Germany, June 1999. 

“A Multiple Idea Point Model: Capturing Multiple Preference Effects from within an Ideal Point 
Framework,” (with J. Lee), Joint Statistical Meetings, Dallas, TX, Aug. 1998. 

"Modeling New Product Preannouncements as a Signaling Game," (with H. Jung), INFORMS 
Marketing Science Conference, Fontainbleau, France, July 1998. 

“Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), NYU Conference on Managerial Cognition, 
May 1998. 

 “When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), INFORMS 
International Meetings, Barcelona, July 1997.  

 “Mental Models in Competitive Decision Making: A Blessing and A Curse,” Conference on 
Competitive Decision Making, Charleston, SC, June 1997. 

“When Do Purchase Intentions Predict Sales?” (with V. Morwitz and A. Gupta), INFORMS 
Marketing Science Conference, Berkeley, March 1997. 

“Model Adequacy versus Model Comparison: Is the ‘Best’ Model Any ‘Good’?, ” (with A. 
Ansari and P. Manchanda), INFORMS Marketing Science Conference, Berkeley, March 1997. 

 “Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), First Conference in Retailing and Service 
Sciences, Banff, 1994. 

 “Dynamic Decision-Making in Marketing Channels: Traditional Systems, Quick Response, and 
POS Information,” (with S. Gupta and A. Banerji), Behavioral Decision Research in Management 
Conference, Boston, 1994. 

 “Modeling Consideration Set Formation:  The Role of Uncertainty,” (with B. Buchanan and S. 
Sen), TIMS Marketing Science Conference, Tuscon, 1994. 
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 “A Cross-Cultural Analysis of Price Conjectures to Environmental Changes,” (with V. Rao), 
TIMS Marketing Science Conference, St. Louis, 1993. 

 “Decision-Making in a Dynamic Distribution Channel Environment,” (with S. Gupta and A. 
Banerji), TIMS Marketing Science Conference, St. Louis, 1993. 

 “Cross Validating Regression Models in Marketing Research,” (with W. Vanhonacker), TIMS 
Marketing Science Conference, London, 1992. 

 “The Influence of Stock Price on Marketing Strategy,” (with D. Gautschi and D. Sabavala), TIMS 
Marketing Science Conference, Wilmington, DE, 1991. 

 “A Polarization Model for Describing Group Preferences” (with V. Rao), ORSA/TIMS National 
Fall Meetings, Philadelphia, 1990. 

 “A Polarization Model for Describing Group Preference,” (with V. Rao), Behavioral Decision 
Research in Management Conference, Philadelphia, 1990. 

 “Conflict Resolution and Repeat Buying” (with S. Gupta), TIMS Marketing Science Conference, 
Champaign, Ill., 1990. 

 “Variety Seeking at the Group Level” (with S. Gupta), Association for Consumer Research Fall 
Meetings, New Orleans, 1989. 

 “On Using Attraction Models to Allocate Resources in a Competitive Environment,” TIMS 
Marketing Science Conference, Durham, NC, 1989. 

 “Multidimensional Scaling with Convex Preferences” (with W.S. DeSarbo), ORSA/TIMS 
National Fall Meetings, St. Louis, 1987. 

 “A Social Comparison Model for Describing Group Preference Evaluations” (with V. Rao), 
TIMS Marketing Science Conference, Jouy-en-Josas, France, 1987. 

 “The Day the Earth Stood Still,” Association for Consumer Research Fall Meetings, Toronto, 
1986.   

 “A Friction Model For Describing and Forecasting Price Movements” (with W. DeSarbo, V. Rao, 
Y. Wind, and R. Colombo), ORSA/TIMS National Fall Meetings, Miami Beach, 1986. 

 “An Eigenvalue Method for Measuring Consumer Preferences” (with E. Greenleaf and R. 
Stinerock), TIMS Marketing Science Conference, Dallas, 1986. 

 “Creating Conjoint Analysis Experimental Designs without Infeasible Stimuli” (with W. DeSarbo 
and V. Mahajan), TIMS Marketing Science Conference, Dallas, 1986. 

 “The Mediating Role of Information in Marketing Managers' Decisions” (with R. Glazer and R. 
Winer), TIMS Marketing Science Conference, Dallas, 1986. 

 “Incorporating Interdependencies of Utility Functions into Models of Bargaining” (with S. 
Gupta), ORSA/TIMS National Fall Meetings, Atlanta, 1985. 
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 “The Formation of Key Marketing Variable Expectations” (with R. Glazer and R. Winer), 
ORSA/TIMS National Fall Meetings, Atlanta, 1985. 

 “Does the Nash Equilibrium Really Describe Competitive Behavior?: The Case of Cigarette 
Advertising,” TIMS Marketing Science Conference, Nashville, 1985. 

 “A Heterogeneous Conditional Logit Model of Choice” (with W. Vanhonacker), ORSA/TIMS 
National Fall Meetings, Dallas, 1984. 

 “Using a ‘Robust’ Response Function to Allocate Resources in a Competitive Environment,” 
TIMS Marketing Science Conference, Chicago, 1984. 

 “Longitudinal Models of Group Choice Behavior,” (with D. Lehmann and K. Corfman), 
ORSA/TIMS National Fall Meetings, Orlando, 1983. 

 “Considerations of Optimal Design of New Task Industrial Products,” ORSA/TIMS National Fall 
Meetings, San Diego, 1982. 

 “Game Theoretic Choice Models in Organizational Buying Behavior,” TIMS Special Interest 
Conference in Marketing Measurement and Analysis, Philadelphia, 1982. 

OTHER RESEARCH IN PROGRESS 

Marketing Research in the Courtroom vs. the Boardroom: What are the Differences and Do They 
Matter? (with R. Bird) 

The Impact of Trademark Litigation Outcomes on Brand Equity and Marketing Decision Making 
(with R. Bird) 

Loss Aversion – Are Professional Tennis Players too Careful with the Second Serve? (with L. 
Nelson and S. Yang) 

 Modeling the Tradeoffs between Marketing Research and Flexible Manufacturing. 

Modeling the Strategic Use of List Rentals (with D. Schmittlein)  

INVITED SEMINARS 

 Columbia University     Spring 1991, Summer 1994 
 Cornell University      Fall 1983, Spring 1989 
 Georgetown University     Fall 2006 
 Pennsylvania State University    Fall 1996, Fall 2006 
 Rutgers University     Spring 1994 
 Temple University     Fall 1995 
 University of California, Berkeley   Spring 1990 
 University of California, Los Angeles   Spring 1985, Spring 1996 
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 University of California, San Diego   Fall 2003 
 University of Florida     Spring 1992 
 University of Mainz, Germany    Summer 1998 
 University of Michigan     Spring 1993 

University of Pennsylvania Spring 1992, Spring 1995, Spring 1998 
 University of Southern California   Spring 1987 
 Washington University, St. Louis   Spring 2003 

EDITORIAL SERVICE 

 Editorships 

Co-Editor,Marketing Letters,  July 2010 - Present 

Guest editor, special section of Marketing Science on the history of marketing science theory and 
practice, 2001. 

Consulting editor in marketing, Addison-Wesley Longman Academic Publishers, Boston, MA, 
1993-1999. 

 Guest editor, special issue of Journal of Retailing on the use of panel and point of sale data, 1992. 

 Other 

 Member of Editorial Boards, Marketing Science,  Review of Marketing Science, Journal of 
Retailing.

 Have served as ad-hoc referee for Journal of Marketing, Journal of Marketing Research, 
Management Science, Journal of Consumer Research, Journal of Retailing and Consumer 
Services, Manufacturing and Service Operations Management, Decision Sciences, Journal of 
Business and Economic Statistics, Journal of Econometrics, Strategic Information Systems, 
Corporate Reputation Review, and Journal of Business Research. 

SERVICE 

 Dissertation Committees Chaired

 Joseph Pancras (co-chair)  (Marketing - New York University) 
 Sergio Meza (co-chair)  (Marketing – New York University) 
 Dmitri Markovich  (Marketing – New York University) 
 Heonsoo Jung    (Marketing - New York University) 
 Jack Lee   (Marketing - New York University) 
 Asim Ansari (co-chair)   (Marketing - New York University) 
 Shahana Sen (co-chair)   (Marketing - New York University) 
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 Dissertation Committees Served on 

Tingting Fan (Marketing – New York University) 
Kei-Wei Huang (Information Systems – New York University) 
Sherrif Nassir (Marketing – New York University) 

 Jane Gu (Marketing – New York University) 
 Orkun Sak (Marketing – University of Pennsylvania) 
 Atanu Sinha (Marketing - New York University) 
 Louis Choi (Marketing - Columbia University) 
 Sunder Narayanan (Marketing - Columbia University) 
 Carol Rhodes (Ed. Psych. - Columbia University) 
 Rita Wheat (Marketing - Columbia University) 
 Robert Stinerock (Marketing - Columbia University) 
 Bruce Buchanan (Business Economics - Columbia University) 
 Chen Young Chang (Marketing - University of Pennsylvania) 

 Other Discipline Related Service 

 Chairperson, Marketing Committee, INFORMS, January 2006 – June 2010. 

 Past President, INFORMS Society on Marketing Science, January 2004 – December 2005. 

 Founding President, INFORMS Society on Marketing Science, January 2003 – December 2003. 

 President, INFORMS College on Marketing, January 2002 – December 2002. 

 President Elect, INFORMS College on Marketing, January 2000- December 2001. 

 Secretary-Treasurer, INFORMS College on Marketing, January 1998-December 1999. 

 Association of Consumer Research, Annual Program Committee, 1999. 

 Co-Organizer of 1996 Conference on Consumer Choice and Decision Making, Arden House, 
Harriman, New York, June 1996. 

 Organized Marketing Sessions at Fall 1989 TIMS/ORSA Joint National Meetings, New York, 
October 1989. 

Other University Related Service  

Member, Research Resources Committee, Stern School of Business, September 2009 – Present. 

Chair, Statistical and Quantitative Reasoning Task Force, Stern School of Business, September 
2005 – August 2007. 

Member, Specialization Committee, Stern School of Business, September 2004 - Present. 
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Member, PhD Oversight Committee, Stern School of Business, January 2006 – May 2007. 

Member, Executive Committee, Digital Economy Initiative, Stern School of Business, January 
2000 – August 2002. 

Member, Board of Directors, Center for Information Intensive Organizations, Stern School of 
Business, September 1998 – December 1999. 

 Member of MBA Committee, Stern School of Business, New York University, 1989-December 
1998.  Committee was responsible for supervising redesign of MBA programs in 1991 and 1995, 
Chairman September 1997-August 1998. 

Member of Stern MBA Curriculum Review Committee, September 1997-December 1998.  
Committee redesigned MBA Core. 

 Member of Stern School Committee on Improving Consulting Activities, July 1998-December, 
1998. 

 Member of Building Committee, Stern School of Business, New York University, 1990-1992. 

 Member of Research Committee, Stern School of Business, New York University, 1990-1. 

 Elected member of Columbia University Senate.  Served on Budget Review and Alumni 
Relations Committees, 1986-1988. 

AWARDS 

 Awarded the J. Parker Bursk Memorial Prize as the outstanding student participating in the 
Department of Statistics, University of Pennsylvania, 1979. 

 Dissertation was awarded Honorable Mention in the 1982 American Marketing Association 
Dissertation Competition. 

 Dissertation was named Winner of the 1983 Academy of Marketing Science Dissertation 
Competition. 

 Invited speaker at the J. Parker Bursk Memorial Prize Luncheon, Department of Statistics, 
University of Pennsylvania, 1992. 

 Invited speaker at American Marketing Association Doctoral Consortium, University of Southern 
California, 1999. 

 Cited for outstanding editorial support, Fordham University Pricing Center, Sept. 2002. 

 Named one of the inaugural winners of the Best Reviewer Award for the Journal of Retailing, 
2003. 

 Work recognized by West publishing as one of the outstanding 2012 law review articles on 
Intellectual Property. 
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 Work recognized with the Highly Commended Paper Award at the Literati Network Awards for 
Excellence 2013. 

SELECTED CONSULTING AND OTHER PROFESSIONAL ACTIVITI ES 

 AOL MovieFone, Inc., New York, NY.  Performed general consulting on analyzing caller data 
for telephone movie information service; Consulted as expert in conjunction with damage 
assessment in legal proceedings. 

 Citicorp, New York, NY. Built choice model for bank services. Gave lectures on Marketing 
Strategy to CitiCards executives. 

Directions for Decisions, Inc., New York, NY and Jersey City, NJ. Consulted on segmentation 
study of sports apparel market, designed and implemented “Construction Test”, a concept design 
decision tool.  Performed general consulting on marketing research practice on an ongoing basis. 

 eComplaints.com, New York, NY.  Member board of advisors. 

 Federal Trade Commission, Washington, D.C.  Served as consultant on branding strategies in 
antitrust investigation. 

 J.C. Penney Co., New York, NY.  Performed sales-advertising response analysis.  Work was done 
on request for Management Decision Systems, Inc., Weston, MA. 

 The Open Center, New York, NY.  Consulted on marketing strategy and direct marketing 
practices. 

 Pfizer Pharmaceuticals, New York, NY.  Conducted seminar on conjoint analysis. 

 Union Carbide Corporation, Danbury CT, Built econometric model to forecast prices . 

 Various Expert Witness Engagements in Intellectual Property Cases.   Clients include AOL 
Moviefone, AT&T, Avon, Brother International, Dyson, Epson, Hershey’s, BM, JP Morgan 
Chase, Gerber Products, Johnson & Johnson, K-Swiss, Mead Johnson, Microsoft, Monster Cable, 
McDonald’s, Playtex, PNC Financial, Proctor & Gamble, Roche, Seagate, Sergio Garcia, Sharp, 
TiVo, Under Armour, Wal-Mart, Warnaco, and various plaintiffs in consumer class actions. 

MEMBERSHIPS 

American Marketing Association  

American Statistical Association 

Association for Consumer Research 

The Institute for Operations Research and Management Science (INFORMS) 
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International Trademark Association 

Society for Consumer Psychology 

American Association for Public Opinion Research
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APPENDIX B 

JOEL STECKEL TESTIMONY IN THE LAST FOUR YEARS 

DEPOSITIONS 

�x Visteon Technologies, LLC. v. Garmin International, Inc., Civil Action No. 2:10-cv-
10578-PDB-MAR (United States District Court, Eastern District of Michigan – Southern 
Division)

�x Margaret Korrow, on behalf of herself and others similarly situated, v. Aaron’s Inc., also 
known as Aaron’s Sales & Lease Ownership, Inc. and formerly known as Aaron Rents 
and John Does 1-25, Civil Action No. 10-cv-06317 (JAP) (LHG) (United States District 
Court, District of New Jersey) 

�x Etkin & Company, Inc. v. SBD LLC, Dr. Arthur Agatston, SBD Trademark Limited 
Partnership, and SBD Holdings Group Corp., Civil Action No.: 1:11-cv-21321-
Lenard/O’Sullivan, United States District Court (Southern District of Florida) 

�x Under Armour, Inc. v. Body Armor Nutrition LLC, Civil Action No. 1:12-cv-01283-
JKB, United States District Court (District of Maryland – Baltimore Division) 

�x United States of America et. al. v. American Express Co., et. al., Case No. 10-CV-04496 
(NGG) (RER), United States District Court (Eastern District of New York) 

�x People of the State of California vs. Overstock.com, Inc., Case No. RG10-546833. 
Superior Court of California, (County of Alameda). 

�x Denimafia, Inc. v. New Balance Athletic Shoe, Inc., Foot Locker, Inc., The Sports 
Authority, Inc., and Famous Horse, Inc., d/b/a V.I.M., Civil Action No. 12-cv-04112 
(AJP), United States District Court (Southern District of New York). 

�x Moroccanoil, Inc. v. Marc Anthony Cosmetics, Inc., Case No. CV 13-02747 DMG 
(ARGx),

�x United States District Court (Central District of California, Western Division). 

�x QS Wholesale, Inc. and Quiksilver, Inc.v. Rox Volleyball, Inc. and 1st Place Team Sales, 
Inc., Case No. SACV 13-00512 AG (JPRx), United States District Court (Central District 
of California, Southern Division). 

�x Church & Dwight Co., Inc. v. SPD Swiss Precision Diagnostics GmbH, Civil Action No.: 
14-CV-585 (AJN), United States District Court (Southern District of New York) 

�x Twentieth Century Fox, et al. v. Empire Distribution, Inc. Case No: 2:15-cv-02158-PA-
FFM

�x (United States District Court for the Central District of California). 
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�x United States of America, ex rel., Floyd Landis vs. Tailwind Sports Corporation et. al., 
Case No. No. 1:10-cv-00976 (CRC); United States District Court (District of Columbia) 

�x Art Cohen, Individually and on Behalf of All Others Similarly Situated, v. Donald J. 
Trump, Case No.  13-CV-2519-GPC(WVG), United States District Court (Southern 
District of California) 

�x Kenneth Hobbs on behalf of himself and all others similarly situated, v. Brother 
International and Does 1 through 10 inclusive, Case No. 2:15-cv-01866-PSG (MRWx), 
United States District Court,  (Central District of California) 

TRIAL

�x Munchkin, Inc. v. Playtex Products, LLC. 2011 WL 2174383 (United States District 
Court, Central District of California) 

�x In Re Tobacco Cases II, JCCP No. 4042, Case No. 711400 (Superior Court of the State of 
California for the County of San Diego).  

�x People of the State of California vs. Overstock.com, Inc., Case No. RG10-546833. 
Superior Court of California, (County of Alameda). 

�x Church & Dwight Co., Inc. v. SPD Swiss Precision Diagnostics GmbH, Civil Action No.: 
14-CV-585 (AJN), United States District Court (Southern District of New York). 

�x Dayna Craft (withdrawn), Deborah Larsen, Wendi Alper-Pressman, Individually and On 
Behalf of All Others Similarly Situated v. Philip Morris Companies, Inc., a corporation, 
and Philip Morris Incorporated, a corporation, Case No. 2202-00406-02 , Division No. 6 
(Missouri Circuit Court, Twenty-Second Judicial Circuit, City of St. Louis) 

ARBITRATION

�x Bayer Healthcare, LLC v. Roche Diagnostics Corporation and F. Hoffman- La Roche 
Ltd.,  Case No. CPR G-08-378, CPR International Institute for Conflict Prevention and 
Resolution. 

DAUBERT HEARING 

�x Visteon Technologies, LLC. v. Garmin International, Inc., Civil Action No. 2:10-cv-
10578-PDB-MAR (United States District Court, Eastern District of Michigan – Southern 
Division)
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TABLE OF CONTENTS 

��
I.�� Background .......................................................................................................................... 1��

 A) Qualifications .......................................................................................................... 1
��
 B)�� Summary Of My Prior Direct Testimony ............................................................... 1
��
II. �� Summary Of Conclusions .................................................................................................... 3��

III. �� The (Updated) Bortz Survey ................................................................................................ 5��

 A)�� Changes To The Bortz Survey ................................................................................ 5
��
 B)�� Dr. Mathiowetz’s Endorsement .............................................................................. 8
��
IV. �� The Changes In The 2010-2013 Bortz Surveys Not Only Fail To Cure The Problems Of 

Prior Versions of the Bortz Surveys, They Actually Introduce New Ones. ....................... 11��

 A)�� The (Updated) Bortz Survey Still Lacks Construct Validity. ............................... 12
��
 B)�� The Questions in the (Updated) Bortz Survey Are Still Too Difficult for 

Respondents to Answer......................................................................................... 15
��

 C)�� Examining the Results Throughout Time ............................................................. 23
��
V.�� The Canadian Study Shares Many of the Bortz Survey’s Flaws.  However, It Does

Present At Least Two Significant Improvements. .............................................................. 24��

VI. �� Concluding Remarks .......................................................................................................... 26��

ALLOCATION HEARING EXHIBIT 6015

CCG-R-7 (2014-2017), Page 2



Rebuttal Testimony Of Joel Steckel, Ph.D., 2010-13 Cable Allocation | 1

REBUTTAL TESTIMONY OF JOEL STECKEL Ph.D. 

I. Background

A) Qualifications 

I am a Professor of Marketing, Vice Dean for Doctoral Education, and the Acting 

Chairperson of the Accounting Department, all at the Leonard N. Stern School of Business, New 

York University.  I have previously supplied direct testimony for In The Matter of the 

Distribution Of The 2010, 2011, 2012, and 2013 Cable Royalty Funds proceedings (“2010-13 

Proceedings”).1  My professional qualifications were detailed in that testimony.

B) Summary Of My Prior Direct Testimony 

In my direct testimony, I provided a professional opinion on the validity of the cable 

operator surveys conducted by Bortz Media & Sports Group, Inc. (“Bortz survey”) and Horowitz 

Research, Inc. (“Horowitz survey”) as the bases for determining the allocation of royalties in this 

proceeding.  My overarching conclusions in that direct testimony were: 

1. Neither the Bortz survey nor the Horowitz survey is sufficiently capable of assisting 

the Judges in determining the relative market value of the programming at issue in 

this proceeding; 

2. While neither the Bortz survey nor the Horowitz survey provides a sufficient basis for 

measuring marketplace value, the Horowitz survey does overcome some of the flaws 

in the Bortz model, thus making it preferable to the Bortz survey; 

3. Surveys of cable operators are inadequate in general for measuring marketplace value 

or return; and 

4. At least two other research approaches would provide data more useful for assessing 

1��Direct testimony of Joel Steckel, Ph.D. dated December 22, 2016 (“Steckel direct testimony”). 
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marketplace return:  (1) analysis of market data, and (2) surveys of cable customers.2

 Because the materials I have reviewed since that testimony was submitted largely center 

around purported improvements to the Bortz survey, this rebuttal testimony will focus primarily 

on issues related to the (updated) Bortz survey.  I will not focus on either the Horowitz survey or 

the superiority of approaches other than surveys of cable operators.  None of the materials I have 

reviewed since the submission of my original testimony changes the opinions I presented there.

II.   Purpose Of Testimony 

I have been asked by the Motion Picture Association of America, Inc. (“MPAA”) and its 

represented Program Suppliers in the 2010-2013 Proceedings to provide rebuttal testimony with 

regard to the following: 

�x Written Direct Testimony of James M. Trautman, dated December 22, 2016, 

including the attached report entitled “Cable Operator Valuation of Distant Signal 

Non-Network Programming:  2010-13,” by Bortz Media & Sports Group, Inc. 

(“Trautman testimony”); 

�x Written Direct Testimony of Nancy A. Mathiowetz, Ph.D., dated December 22, 

2016 (“Mathiowetz testimony”); and 

�x “The Value of Canadian Programming to Cable Systems in the United States in 

2010, 2011, 2012, and 2013” by Gary T. Ford and Debra J. Ringold, dated 

December 2016 (“Canadian study”). 

In particular, I have been asked to: (1) consider whether the changes to the Bortz survey 

submitted for the 2010-13 Proceedings alleviate any concerns I expressed in my direct testimony 

about prior versions of the Bortz survey; (2) determine whether testimony given by Dr. Nancy 

2��Id. 
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Mathiowetz gives me confidence in the updated version of the Bortz survey; and (3) determine 

whether the study performed by the Canadian claimants impacts my opinions about the updated 

Bortz survey.  

The Trautman testimony, submitted on behalf of the Joint Sports Claimants (“JSC”), 

presents an updated version of the Bortz survey that I commented on in my direct testimony.  It 

describes the changes that were made in the design of the survey and presents the results of the 

implementation in conjunction with the current proceedings.  The Mathiowetz testimony uses 

Professor Shari Diamond’s “The Reference Guide on Survey Research,” one of the chapters of 

the Reference Manual on Scientific Evidence,3 as a framework for reviewing the updated Bortz 

methodology.4  The Canadian study presents research designed “to estimate the value of 

Canadian programming on Canadian distant signals retransmitted by Form 3 cable system 

operators in the United States”5 and “to determine the relative importance of other types of 

programming on three different types of distant signals: superstations or TBS;6 Canadian 

stations; and United States independent stations.”7

II. Summary Of Conclusions 

The Trautman testimony, Mathiowetz testimony, and Canadian study, as well as 

testimonies in prior proceedings, implicitly or explicitly, assume that surveying cable operators is 

an appropriate way to derive a basis for allocating royalties in these proceedings.  Nothing in 

these materials even considers the possibility of other methodologies.  As such, the arguments 

3��Diamond, Shari S., “Reference Guide on Survey Research,” Reference Manual on Scientific Evidence, Third 
Edition, Federal Judicial Center, 2011, pp. 359-422.��
4 Mathiowetz testimony, p. 5.  I note that the Diamond chapter is the only scholarly work Dr. Mathiowetz refers to 
and she uses it only as a framework to organize her presentation.  She does not use it to support any of her 
arguments. 
5 Canadian study, p. 4. 
6 I understand that TBS was formerly a superstation and is now a cable network.  In the Canadian study, TBS 
programming was used to reduce the chances that survey respondents would guess the survey’s purpose or sponsor.  
SeeCanadian study, p. 4.   
7 Id.��
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leading to my fourth conclusion above remain unchallenged by new testimony.  My opinion 

remains that two other research approaches would provide data more useful for assessing 

marketplace return:  (1) analysis of market data such as actual viewership, and (2) surveys of 

cablecustomers.  Furthermore, I note that the only relationship between the recently reviewed 

materials and my direct testimony on the Horowitz study lies in the differences between the 

Bortz and Horowitz studies that were incorporated in the Canadian study. As such, my belief of 

the superiority of the Horowitz study relative to the Bortz study remains, and, the current 

materials reinforce that belief.  More specifically, the Canadian study implemented some of the 

differences the Horowitz study incorporated. 

With respect to the main thrust of the three sets of materials I reviewed, I have the 

following overarching opinions: 

1. The changes made to the Bortz study in its current incarnation do not address the 

concerns I raised in my direct testimony.   

2. The changes made to update the Bortz survey do little to improve the survey, and 

may have a negative effect on the reliability and validity of the responses 

provided to the Bortz survey questions. 

3. As a matter of science, the Bortz survey is not capable of assisting the Copyright 

Royalty Judges (“Judges”) in determining the relative market value of the 

programming at issue in this proceeding.   

4. Dr. Mathiowetz’s support of the current Bortz survey is not based on any 

literature, research, or analysis.  The substantiation for her opinion is little more 

than her own unsupported assertions. 
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5. While the Canadian survey suffers from many of the same flaws as the Bortz 

survey, it does represent at least two major improvements in that it reduces 

ambiguity and simplifies the respondent’s task. Notwithstanding, the Canadian 

study, like the Horowitz and Bortz surveys, remains unfit for the task at hand. 

III. The (Updated) Bortz Survey 

As has been the case in the past, the updated Bortz survey was designed to aid the Judges 

in determining “the relative market value of the different categories of programming.”8  The 

survey asks “a random sample of cable operators how they would allocate a fixed budget among 

the different ‘non-network’ programming categories on the distant signals they actually carried 

in the relevant year.”9  Throughout previous proceedings, the Judges have levied several 

criticisms against the Bortz survey.  In response to those criticisms, Bortz has modified the most 

recent incarnations (2010-2013) of the survey.  Mr. Trautman and Dr. Mathiowetz testify that 

these modifications address the criticisms.   

In my direct testimony, I levied several criticisms of prior renditions of the Bortz survey.  

As I explain below, the recent modifications do not address those criticisms.  In fact, in some 

cases, those modifications even make the survey worse.  My direct testimony has already 

outlined the structure of the Bortz survey.  Therefore, I will proceed directly to the 

aforementioned modifications. 

A) Changes To The Bortz Survey 

The 2010-2013 Bortz surveys differ from prior ones in the following ways: 

8��Trautman testimony, p. 1. 
9 Id. 
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(i) Including Only Compensable Programming On WGN 

Historically, Bortz had asked respondents to evaluate the programming on WGN without 

informing them that some WGN programming was not entitled to receive royalties.  For 

respondents whose systems retransmitted WGN programming as the only distant signal, the 

recent surveys attempted to focus respondents’ attention on only the compensable WGN 

programming that the respondent’s system retransmitted.10

(ii) Reducing Large Numbers of Distant Signals Asked About 

The Trautman testimony cites concerns about the ability of respondents to evaluate the 

different categories of distant signal programming in instances where there were large numbers  

of (nine or more) distant signals retransmitted.11  After citing data that cable systems often carry 

signals that are distant only to a small fraction of subscribers, Bortz modified the survey to ask 

respondents only about the eight most widely carried distant signals.  The implication is that this 

modification would simplify respondents’ task without losing much information. 

(iii) Eliminating The Sports Programming Question 

Bortz attempted to verify carriage of live professional and college team sports (i.e., JSC) 

programming in advance of completing the surveys.  When such carriage could not be verified, 

Bortz excluded the live professional and college team sports category as an option for 

respondents.12  In effect, Bortz modified the sports programming question (by selectively 

removing it from consideration) without acknowledging that some sports would not fall into the 

category (e.g., NASCAR, Olympic skating, sports program shows, track and field, etc.).  Thus, 

they left respondents with the ambiguity of how to handle these non-JSC sports.  Such a decision 

could only benefit the JSC sponsor as either (i) respondents lumped such non-JSC sports with the 

10�� Id., p. 30. 
11 Id., p. 31. 
12 Id., p. 37. 

ALLOCATION HEARING EXHIBIT 6015

CCG-R-7 (2014-2017), Page 8



Rebuttal Testimony Of Joel Steckel, Ph.D., 2010-13 Cable Allocation | 7

JSC sports in providing their allocation; or (i) respondents would re-allocate the amount that they 

would have devoted to the non-JSC sports to the various categories thereby increasing the 

allocations to each of them (including live team sports). 

(iv)       Better Coverage Through Stratified Sampling 

According to the Trautman testimony, industry consolidation has enabled a larger 

proportion of total royalties to be accounted for by the largest systems.13  Trautman claims that 

the Bortz surveys have benefitted by allowing the stratified sample to encompass a larger 

proportion of the total royalties paid by Form 3 systems.14  In my view, Trautman has 

mischaracterized this as an ‘improvement’ in the Bortz survey methodology because there have 

been no changes to the methodology.15

(v) Changing The Surveys’ Introductory Questions 

Supposedly, in order to make the introductory questions more related to the objectives of 

the survey, Bortz changed its introductory questions.  The previous Bortz survey questionnaire 

had asked respondents a) to identify the programming on the distant signals carried that were 

“most popular” and b) whether they used any distant signal programming in their promotional 

efforts.16  After the Judges raised issues about the connection of these questions to the issue of 

relative value, Bortz decided to incorporate a ranking structure in their introductory questions in 

order to yield responses that Bortz believed would provide a stronger indication of relative value 

perceptions.  That is, respondents were asked to rank the distant signal programming types in 

terms of both relative importance and relative cost to the system.17

13 Id., p. 38. 
14 Id. 
15 See id. p. 24, title to Trautman testimony, Section III, 2010-13 Improvements in Survey Methodology.��
16��Id., p. 39. 
17��Id. 
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(vi) Removing The Phrase “Attracting And Retaining Subscribers” 
From The Constant Sum Question 

In their 2004-05 Distribution Order, the Judges stated that while attracting and retaining 

subscribers played a role in determining relative value, other factors might be at play.18  In 

response, Bortz removed the sentence containing the phrase “attracting and retaining 

subscribers” from the constant sum question, which now states: “(n)ow, I would like you to 

estimate the relative value to your cable system of each category of programming actually 

broadcast by the stations I mentioned during 20[XX], excluding any national network 

programming from ABC, CBS, and NBC….Assume your system spent a fixed dollar amount in 

20[XX] to acquire all non-network programming actually broadcast in 20[XX] by the stations I 

listed.  What percentage, if any, of the fixed dollar amount would your system have spent for 

each category of programming?”19

B) Dr. Mathiowetz’s Endorsement 

 JSC asked Dr. Mathiowetz, to render an opinion on the 2010-2013 Bortz surveys.20  Her 

overarching opinion is “that the 2010-13 Bortz Surveys provide a valid and reliable assessment 

of the relative market value of the different categories of distant signal programming that cable 

systems carried during the years 2010-13.”21  Her analysis is contained in Section IV of her 

testimony. 

 In Section IV.A of her testimony, entitled “Purpose and Design of Survey,” Dr. 

Mathiowetz writes, “I believe that the 2010-13 Bortz surveys are designed to address the relevant 

18��Id., p. 40. 
19��Id., Appendix B, at B-5.  Prior versions of the Bortz constant sun question read as follows:  “Now, I would like 
you to estimate the relative value to your cable system of each type of programming actually broadcast by the 
stations I mentioned during 20[XX], other than any national programming from ABC, CBS, and NBC.  That is, how 
much do you think each such type of programming was worth if anything, on a comparative basis, in terms of 
attracting and retaining subscribers.”  See“Cable Operator Valuation of Distant Signal Non-Network Programming: 
2004-05,” June 1, 2009 (“2004-05 Bortz Report”), Appendix B.
20��Mathiowetz testimony, para 3, p. 2. 
21��Id., para. 4, p. 2. 
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question of interest, specifically, the relative value associated with specific categories of distant 

signal programs.  These surveys continue (and improve upon) previous surveys conducted by 

Bortz and relied on by the [Judges] and their predecessors in rendering decisions concerning 

copyright royalty distributions.”22  She does not describe how the surveys address the relative 

value of specific categories. She does not explain how the survey questions (which focus on 

resource allocation) relate to value.  She refers to no scholarly work or analysis of her own.  

Indeed, she makes the statement as if she expects the reader to accept her opinion simply because 

she says so.  As I discuss below in the section on construct validity, I disagree. 

Dr. Mathiowetz goes on to testify, “[t]he questions used in the 2010-13 Bortz Surveys are 

clear and objective and relevant to the issue at hand.”23  Again, she makes this statement without 

explanation, analysis, or reference.  The closest she comes to offering support is noting that 

“[f]or over thirty years, Bortz has been engaged in the design and analysis of surveys presented 

to the [Judges]  and their predecessors.”24  Such a statement is not expert.  It is a casual 

observation that anyone can make.  Furthermore, experience with Bortz does not guarantee its 

infallibility.  As described in my analysis below, I disagree with Dr. Mathiowetz about the clarity 

and relevance of the questions used in the survey. 

In section IV.B of her testimony, Dr. Mathiowetz endorses the population definition and 

sampling.  From my perspective, her comments on the population definition are appropriate.  

However, I will refrain from commenting on the sampling as I understand there are still some 

unresolved issues related to discovery.25

22��Id., para. 11, p. 5. 
23��Id., para. 12, p. 6. 
24��Id., para. 13, p. 6. 
25��I understand that Program Suppliers filed a motion seeking to compel production of documents related to the 
Bortz survey, and that that motion remains pending.  SeeProgram Suppliers Motion To Compel Production Of 
Unredacted Documents And Data From The Joint Sports Claimants (filed April 27, 2017).   
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Dr. Mathiowetz then proceeds to discuss the implementation of the survey in section 

IV.C.  Here she focuses on possible biases in the sample as reflected in response rates.  The high 

response rates are encouraging, and I agree that nonresponse bias is unlikely, although she could 

have conducted formal tests to confirm that conclusion.  In Section IV.D of her testimony, Dr. 

Mathiowetz goes through five of the six so-called improvements to the Bortz survey that 

reflected actual changes.  As I read her testimony, it is similar to that of much of the first three 

sections.  All she does is repeat what Bortz did and what Bortz offered as the justifications for 

what it did.  Again, without any additional analysis or reference to scholarly work, she states that 

“[e]ach of these changes…., in my opinion, improved the survey instruments and resulted in 

questions that were clear, precise, and unbiased,”26 with no other basis than she said so.  

Although she cites to testimony of others in justifying the use of the constant sum technique, she 

offers no incremental insight of her own except to say, “…in my opinion, the constant sum 

methodology is an appropriate methodology when asking respondents to determine relative value 

of…specific categories of programming.”27

To be fair, Dr. Mathiowetz does acknowledge that the current version of the Bortz survey 

does not completely solve the WGN problem.  She notes that the “change has no impact on those 

cable systems for whom WGN is one of several distant signals purchased.”28  In fact, as I show 

later, the so-called WGN improvement is limited, as it applies to fewer than one-half of the Form 

3 systems that carry WGN as a distant signal—about a quarter to one-third of all cable systems.29

In Section IV.E, Dr. Mathiowetz addresses data collection.  Here she simply states, again 

without any justification other than she says so, “[t]he use of a telephone for data collection is an 

26��Mathiowetz testimony, para. 27, p. 10 (emphasis added). 
27��Id., para. 33, p. 12 (emphasis added).��
28��Id., para. 39 n.8, p. 15. 
29��I received data regarding the number of cable systems carrying WGN and the number of WGN-only systems for 
each of the 2010-13 cable royalty years from Cable Data Corporation (“CDC WGN Analysis”).  ��
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appropriate mode, especially for an establishment survey.”30  As is clear from my direct 

testimony, I strongly disagree.  Moreover, Dr. Mathiowetz’s statement is very general, and does 

not state specifically that the use of a telephone was appropriate for this survey.  Even if one 

were to accept her general statement at face value, surely one would agree that the researcher 

must choose the appropriate mode for each specific survey; i.e., that the telephone would not 

necessarily be the best choice for all enterprise surveys. 

Finally, Section IV.F of Dr. Mathiowetz’s testimony repeats arguments advanced earlier 

as to why all of the raw data from the Bortz survey should not be given to other parties.  I have 

already articulated my disagreement with her arguments.31 Her testimony here does nothing to 

refute my arguments, and I stand by them. 

Going forward, Section IV.D on the survey instrument is probably the most critical for 

my rebuttal testimony for two reasons.  Much of my direct testimony focused on the survey 

instrument and the alleged improvements in the Bortz methodology also centered on the survey 

instrument. 

IV. The Changes In The 2010-2013 Bortz Surveys Not Only Fail To Cure The Problems 
Of Prior Versions Of The Bortz Surveys, They Actually Introduce New Ones.    

 In my direct testimony, I testified that any survey based on cable system operators was 

inadequate for the purposes of assisting the Judges in determining the relative market value of 

the programming at issue in this proceeding.  Above and beyond those, I also provided two 

categories of reasons as to why the Bortz survey in particular was especially flawed, invalid, and 

unreliable:  lack of construct validity and questions too difficult for the respondent to understand 

and answer in a valid manner.  With regard to construct validity, I concluded as follows:

30��Mathiowetz testimony, para. 42, p. 16.��
31SeeProgram Suppliers’ Reply In Support Of Motion To Compel Production Of Unredacted Documents And Data 
From The Joint Sports Claimants at Exhibit B (Steckel Decl.) (May 18, 2017). 
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i. The Bortz survey objectives do not match the statutory requirements. 

ii. The constant sum resource allocation in the money question is ambiguous.  

Furthermore, that ambiguity introduces inconsistencies in the unit of analysis 

and biases results in favor of smaller cable system operators. 

iii. The constant sum resource allocation in the money question does not elicit data 

that correspond to the relative market value question. 

With regard to the difficulty of the questions, I concluded as follows:

i. The Bortz survey format asks respondents to focus on an artificial construct and 

presume an activity that they do not engage in and that does not exist in their 

daily business activities. 

ii. The constant sum money question is too complex to produce valid data.��

iii. Constant sum questions, in general, do not reflect real world behavior.��

iv. The Bortz survey should not be administered by telephone. ��

I discuss both of these categories of conclusions in more detail below as applied to the updated 

Bortz survey.

A) The (Updated) Bortz Survey Still Lacks Construct Validity. 

Construct validity refers to the question of whether the survey measure is designed to 

measure what it is supposed to.32  The Bortz survey has always presented, and still presents, a 

fundamental mismatch between the foundation of resource allocations and market value.  In my 

direct testimony I presented a stylized example demonstrating that this is true.33  The Trautman 

testimony cites a third concept that my direct testimony did not consider, “what cable systems 

would have paid, on a relative basis, for the different types of compensable programming on the 

32 Hoyle, Rick H., Monica J. Harris, and Charles M. Judd (2002), Research Methods in Social Relations, 
Independence, KY: Wadsworth, p. 32. 
33��Steckel direct testimony, pp. 26-28. 
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distant signals that the cable systems carried pursuant to Section 111, if those systems had been 

required to negotiate in an open market absent compulsory licensing.”34 The Trautman testimony 

explicitly defines relative market value this way.  If this is what the Bortz survey (updated or not) 

is trying to measure, it is doomed from the start.   

As I wrote in my direct testimony, business people understand value as an investment of 

resources as “the total financial return that an investment or asset will command in the relevant 

marketplace.  In the context of this proceeding, it reflects the profits that a cable operator would 

accrue by investing in the rights to retransmit bundles of certain programming aired on distant 

broadcast signals.”35  This is a fundamental economic understanding of value,36 not what cable 

systems are willing to pay, relatively, for the different types of compensable programming on the 

distant signals.  There is nothing in the questionnaire instructing respondents on how to respond 

according to their forecasted outcome of an arms-length negotiation.  Thus, if the Bortz survey 

intended for the results to show the cable operators’ willingness to pay, the survey results fail to 

obtain that outcome because, left to their own devices, cable system operators will interpret the 

term “relative value” in survey question 4 in a very different manner than Bortz intends.  As 

such, the measure obtained in that question cannot possibly have construct validity. 

Furthermore, the removal of the phrase “attracting and retaining customers” injects an 

element of ambiguity into the question.37 In my view, Bortz’s basis for modifying the question 

was incorrect.  The Judges had observed that additional factors might influence relative value.38

34��Trautman testimony, p. 1. 
35��Steckel direct testimony, pp. 21-22. 
36 Damodoran, Aswath (2012), Investment Valuation: Tools and Techniques for Determining the Value of Any Asset, 
3rd ed., Hoboken, NJ: John Wiley & Sons, Chapter 2; Rappaport, Alfred (1998), Creating Shareholder Value: A 
Guide for Managers and Investors, Revised and Updated ed., New York: Free Press, Chapter 3. 
37 This is not the only cause of ambiguity in the Bortz survey. In my direct testimony, I cited an additional element 
of ambiguity caused by how operators of multiple systems should answer the question.  See Steckel direct testimony, 
pp. 25-26. 
38 Trautman testimony, p. 40. 
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However, neither the Trautman nor the Mathiowetz testimony cites what those factors might be 

and appears to take the Judges’ observation simply at face value.   

 The Judges stated as follows: 

The rationale for the cable operator’s decision concerning which channels 
to group in any tier offering and at what price, may depend not only on the 
impact on direct subscriber revenues, but also on such factors as 
advertising revenues associated with cable network channels, the relative 
license fee costs of various cable network channels, physical capacity 
constraints on the number of channels that can be transmitted over a 
particular cable system and even the direct ownership interests of the cable 
system in programming content on a given cable network.39

 
However, these factors are essentially all captured by “attracting and retaining subscribers.”  The 

ultimate purpose of investing in acquisition of new programming can only be to make the cable 

system more attractive to current and potential customers. The other reasons the Judges offer are 

subordinate and contribute to the primary goal of attracting and retaining subscribers adjusted for 

costs to increase profits.  The better a system attracts and retains subscribers, the more 

advertising revenue it gets.  The physical capacity constraints do not detract from the central 

importance of attracting and retaining subscribers; they merely suggest that you can only choose 

the signals that deliver the highest profits (which come from attracting and retaining subscribers).

The only factor that does not clearly fit under the umbrella of attracting and retaining subscribers 

is “direct ownership interests.”  I do not know what those interests could be, but the greatest 

interest ownership should have is to attract and retain subscribers to increase profits. 

Cable systems receive the financial return and generate the cash flows that are the basis 

for inferring relative value from attracting and retaining subscribers.  Removing that phrase from 

the question makes it less focused and therefore injects an element of ambiguity. Ambiguity 

39 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57066 ( September 17, 2010).
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destroys construct validity.  If different respondents interpret a question differently, the aggregate 

response would have no meaning at all. 

One change in the Bortz survey that does attempt to bring it closer to having construct 

validity is to have respondents consider only compensable programs on WGN.  To the extent that 

prior (and current) versions of the Bortz survey include non-compensable programming on 

WGN, construct validity is violated as the allocations to the categories of programming on WGN 

would be over-weighted.  The attempt to correct this for WGN only systems is a positive step, 

but a small one. The problem remains for non-WGN-only systems, which comprise over half of 

the Form 3 systems that carry WGN as a distant signal during the period from 2010 to 2013.  The 

proportions of non-WGN-only Form 3 systems among all WGN-carrying Form 3 systems during 

the time period ranged from a minimum of 54.7 percent in the first accounting period of 2010 to 

a maximum of 61.1 percent in the second accounting period of 2011.40  Bortz’s WGN problem 

remains for well over half of the systems that carry WGN as a distant signal. 

In sum, the threats to construct validity cited in my direct testimony not only remain as a 

result of the changes to the Bortz survey, they may have been exacerbated. 

B) The Questions in the (Updated) Bortz Survey are Still too Difficult for 
Respondents to Answer. 

I began my direct testimony on this issue by pointing to the fact that the Bortz survey 

asks respondents to focus on an artificial construct and presume an activity (that they make 

decisions on which program categories – and not stations – to invest in) that they do not engage 

in and that does not exist in their daily business activities.  Such a construction does not allow for 

a respondent to draw on any experiences in memory upon which s/he based a judgment and 

formed a response.  Any judgments or responses obtained about such a context cannot be 

40��SeeCDC WGN Analysis.��
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considered reliable.  Nothing has been done in updating the Bortz survey to address this issue.  

Therefore, my direct testimony opinion on this issue remains. 

In my direct testimony, I also pointed out that the complexity of the process required to 

form the judgments requested by Bortz, Bortz’s use of constant sum questions, and Bortz’s use 

of the telephone as the mode of data collection, all contributed to the difficulty of obtaining 

reliable responses from the cable system operator respondents. 

(i) The Complexity of the Judgment Process 

I previously outlined the following multistep process that respondents had to go through 

in order to answer the money question 4 in the earlier Bortz survey;41

i) Recall the station(s) carried by the cable system 

ii) Recall all types of programming offered by the station(s) from short term 

memory; 

iii) Mentally separate out, from programming to be valued, all programming on 

ABC, CBS, and NBC networks, remember that Fox is not considered a 

network for compulsory license purposes, and separate out WGNA 

programming from WGN since only simultaneously retransmitted programs 

on WGNA are compensable; 

iv) Organize the remainder of the programming on the stations carried into the 

program categories required by the survey;42

41��Steckel direct testimony, pp. 29-30. 
42��Further, the respondent must try to keep in mind that for sports in general, the respondent has to dissect even 
further to distinguish those sports that belong within the syndicated programs (Program Suppliers) group and those 
that belong within live professional and college team sports (JSC).   See Steckel direct testimony, p. 38.��
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v) Identify from the types of programming organized in item iv) the particular 

ones that were featured in subscriber acquisition and retention, advertising and 

promotion; 

vi) Retrieve all programming acquisition costs for the relevant year from short 

term memory; 

vii) Map the unit of acquisition (e.g. channel or network) to the categories of 

programming offered; 

viii) Allocate the costs in step vi) according to the map derived in step vii); 

ix) Add up the costs in step vi) or step viii);43

x) Divide each of the costs in step vii) by the total in step ix); and 

xi) Review steps i) – x) as demanded by question 4b. 

Some of the updates to the Bortz survey did attempt to simplify the judgmental processes 

respondents needed to go through.  However, they have little to no effect.  In fact, any effect may 

be counterbalanced by unintended side effects. 

 First, the elimination of the “subscriber acquisition and retention” phrase removes the 

need for step v).  However, this created additional ambiguity as I discuss above.   

 Second, limiting the number of distant signals to eight is of no significant help.  It has 

long been known that the working memory humans possess has limited capacity.  In one of the 

most cited articles in the history of psychology, George Miller highlighted a seven-item 

limitation of working memory.44 The magic number seven is the upper limit of the number of 

chunks of information a person can possibly hold in working memory at the same time. 

A chunk is a unit of some kind. It could be a letter, a word, a short sentence, or in this case, a 

43 These totals should be the same since one is simply a reallocation of the other. 
44 Miller, George (1956), “The Magical Number Seven, Plus or Minus Two: Some Limits on Our Capacity for 
Processing Information," Psychological Review, Vol. 63 (2), pp. 81-97. 
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distant signal. One can think of it as a box or container in memory that holds other information. 

Miller’s work examined short-term memory tasks and found that typical subjects could hold at 

most seven chunks in memory at once.  Even if everything else in the Bortz survey were up to 

par (which it is not), eight is still too high an upper bound.  In other words, the updated Bortz 

survey still allows for respondents to be placed in situations that exceed the normal capacity of 

human working memory. 

Third, Bortz changed the introductory questions of the survey from ones that asked 

respondents to identify the most popular programming on distant signals and what types of 

distant signal programming (if any) they used in their promotional efforts to ones that attempt to 

focus directly on the issue of relative value.  Dr. Mathiowetz argues that these questions “serve 

as useful primers for the respondent, discussing the program categories that are of interest for the 

key question, that is, the relative value question (Question 4 in the survey).”45  This is a 

misleadingly simplistic viewpoint. 

 I have often used introductory questions in my own surveys to get respondents thinking 

about the subject matter at hand before presenting them with what I have called the money 

question and what Dr. Mathiowetz calls the key question.  This equips the respondent with a 

more appropriate mindset.  I call them “warm-up” questions.  However, the new questions do not 

warm up the respondent to get him/her into the appropriate mindset.  They dive right in, and 

attempt to elicit the same information as the (old and updated) money question.  The only 

difference between the new introductory question 3 and question 4 (the money question) is that 

the new introductory question attempts to elicit the information along an ordinal scale as opposed 

to a ratio scale.  Given that the only differentiation is the level of scale, one would expect the 

rank correlation between responses to the two questions to be a perfect 1.0 for each and every 

45��Mathiowetz testimony, para. 29, p. 11. 
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respondent. Anything short of that is an indication of respondent inconsistency and a lack of 

reliability in the data collected. 

 An analysis of the respondent data demonstrates significant respondent inconsistency, 

demonstrating that the data lack reliability.46  In fact, as the following table shows, only 23 out of 

the 654 respondents whose data were provided to me exhibited the expected result.  One 

respondent had a correlation as low as 0.36.  Almost half exhibited a rank correlation below 0.9. 

YEAR NUMBER OF  
RESPONDENTS 

NUMBER OF 1.0 
CORRELATIONS 

MINIMUM 
CORRELATION

NUMBER OF 
CORRELATIONS 
LESS THAN 0.9 

2010 163 13 .36 64 
2011 161 8 .63 52 
2012 170 0 .47 104 
2013 160 2 .48 98 
TOTAL 654 23  318 

 The results in the table above demonstrate substantial inconsistency in responses to the 

two questions that should have been perfectly correlated by design.  Recall that the intent of 

question 3 was to focus on resource allocations.  These inconsistencies can only lead to one 

conclusion.  The responses to the key question, question 4, in the updated Bortz survey are not 

reliable, are invalid, and cannot be relied upon as inputs to any additional analysis. 

Also, focusing all questions in a survey in the same direction, as the survey now does, 

opens the door to possible demand effects.  Demand effects occur when respondents attempt to 

pick up subtle cues in the researcher’s behavior, the task, or the setting to infer what the 

researcher wants.  Respondents then use this as guidance for their own behavior in the study, and 

answer questions according to their perceptions of what is demanded.  In other words, they try to 

make the research come out right.  

The (updated) Bortz survey is transparent with respect to the focus of the question it is 

46��This analysis was performed under my direction by personnel at Charles River Associates. 
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addressing—relative importance, expense, and value.  This invites speculation as to what the 

researcher wants.  Dr. Mathiowetz is correct in emphasizing the importance of the interviewers 

not knowing the sponsor in order to reduce the possibility of demand effects.47  However, it does 

not eliminate the possibilities that respondents will attempt to guess.48 Bortz’s revisions makes 

this process easier.  Such an effect contaminates any responses recorded. 

 In sum, the so-called improvements to the Bortz survey at best do little to alleviate the 

complexity of the cognitive process required of respondents in answering the money question.  

As described in my direct testimony, respondents will still need to satisfice and look for shortcuts 

to reduce the cognitive effort used for interpreting the questions and formulating easily 

defensible answers. Furthermore, it is just as likely that those “improvements,” with the 

exception of the limited WGN fix, actually render the responses given to the money question less 

valid. 

ii) Constant Sum Questions 

Constant sum scales are relatively popular because they are simple to implement.  

However, that does not make them reliable or valid.  In my direct testimony, I cited some recent 

evidence that questions their predictive validity.49  Despite this evidence, and without citing any 

evidence of her own, Dr. Mathiowetz claims that “the constant sum methodology is an 

appropriate methodology when asking respondents to determine relative value of 

various…categories of programming.”50  Although she warns that “the constant sum 

47��Mathiowetz testimony, para. 43, p. 16. 
48 Dr. Mathiowetz, without explanation, simply dismisses the possibility of respondent guessing by stating that it is 
simply not relevant.  See id., para. 41 n.5, p. 10.  ��
49��Steckel direct testimony, p. 35-36. 
50��Mathiowetz testimony, para. 33, p. 12. 
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methodology can be burdensome to respondents if the number of categories is extensive,”51  she 

believes that comparing seven is not “extensive” enough to be a problem.  I disagree. 

In my experience, the majority of constant sum questions I have encountered are paired 

comparisons; i.e., allocations across two categories.  A constant sum allocation across three 

categories is three times as complex as a paired comparison in that it involves three paired 

comparisons (A/B, A/C, and B/C).  Extending this analysis shows that a constant sum allocation 

across four categories involves six paired comparisons (A/B, A/C, A/D, B/C, B/D, and C/D).  I 

will not present the details but the complexity as reflected in the number of paired comparisons 

increases as follows: five categories require 10 paired comparisons; six categories require 15; 

seven categories require 21; and eight categories require 28.  In other words, the task presented 

to respondents in the Bortz survey is 20 to 30 times more than the paired comparison which is 

the most common task in the literature in my experience. 

Dr. Mathiowetz cites to various prior testimonies in justifying the use of the constant sum 

task.52  However, those prior testimonies in turn cite to two “peer reviewed” published examples 

of the use of constant sum scales.  One paper was published in the Journal of Advertising 

Researchby one of JSC’s prior experts, Joel Axelrod, in 1968.53  JSC’s experts repeatedly refer 

to this paper as “seminal.”54  The second paper was published in the Journal of Marketing in

1979 by Russell Haley and Peter Case.55 Neither of these papers describe using as many as seven 

categories in the constant sum tasks they employed in their studies.  The Haley and Case paper is 

51��Id. 
52��Id., para. 34-35, p. 13. 
53 Axelrod, Joel N. (1968), “Attitude Measures That Predict Purchase,” Journal of Advertising Research, Vol. 8 (1), 
pp. 3-17. 
54 I do not agree that this paper is seminal in anyway.  While the Journal of Advertising Research may be peer-
reviewed, it is primarily targeted to practitioners.  The peers who review the papers are practitioners who generally 
have much lower scientific standards than academics.  In fact, the Axelrod paper is missing important details. 
55 Haley, Russell I. and Peter B. Case (1979), “Testing Thirteen Attitude Scales for Agreement and Brand 
Discrimination,” Journal of Marketing, Vol. 43 (Fall), pp. 20-32. 
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very clear in that their tasks use six categories.  In contrast, the so-called seminal Axelrod paper 

is silent on how many categories were used in their studies.

Moreover, the task respondents face in Bortz survey question 4 (i.e., allocating resources 

in an unfamiliar, ambiguous way across several systems), is much more complex than the simple 

purchase likelihood (Axelrod) and brand liking (Haley and Case) tasks used in the research 

referred to by JSC’s experts. 

Dr. Mathiowetz points to no evidence to support her assertion that the number of 

categories required by the Bortz survey is not extensive enough to cause a problem.  I believe 

that it is indeed a problem, especially since working human memory can only handle up to seven 

chunks of information.56

iii) The Telephone As The Mode Of Data Collection 

In my direct testimony, I stated that telephone surveys are inferior for complex questions 

or questions with significant numbers of response categories, and therefore are an inappropriate 

way to administer the Bortz survey questionnaire.  I testified:  

[S]urveys that contain complex questions and or large numbers of 
response categories benefit from written presentation to respondents. 
Written presentations enable respondents to focus and concentrate on what 
the question actually means and keep the response categories in mind 
while processing the question.57

Clearly, such a statement applies to the Bortz survey.

Dr. Mathiowetz apparently disagrees.  She testifies that the use of the telephone ensures 

the identification of an appropriate respondent.58 She also testifies that it is less costly than other 

56 See supra at p. 18 (discussing Miller’s seven-item limitation on working memory). 
57��Steckel direct testimony, p. 14 (citing Dillman, Don A., Jolene D. Smyth, and Leah Melani Christian (2009), 
Internet, Mail, and Mixed Mode Surveys: The Tailored Design Method, 3rd ed., New York: Wiley, p. 321). 
58��Mathiowetz testimony, para. 42, p. 16. 
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methods.59 I agree with the latter argument. However, cost is not a reason to use a mode of data 

collection that compromises the reliability and validity of the data collected. 

C) Examining The Results Throughout Time 

In the Bortz report from the 2004-05 proceedings60 and the Trautman testimony, we find 

the results for the Bortz allocations from 1998, 1999, 2004, 2005, 2010, 2011, 2012, and 2013.  

These are assembled into the following Table: 

 1998 1999 2004 2005 2010 2011 2012 2013 

Live Professional and 
College Team Sports 

37.0% 38.8% 33.5% 36.9% 40.9% 36.4% 37.9% 37.7% 

News and Public Affairs 
Programs

14.8 14.7 18.4 14.8 18.7 18.3 22.8 22.7 

Movies 21.9 22.0 17.8 19.2 15.9 18.6 15.3 15.5 

Syndicated Shows, Series, 
and Specials 

17.8 15.8 18.7 18.4 16.0 17.4 13.5 11.8 

PBS and All Other 
Programming on Non-
Commercial Signals 

  2.9   2.9   3.5   3.7   4.4  4.7   5.1   6.2 

Devotional and Religious 
Programming

  5.3   5.7   7.8   6.6   4.0   4.5   4.8   5.0 

All Programming on 
Canadian Signals 

  0.4   0.2   0.2   0.3   0.1   0.2   0.6   1.2 

 It is apparent from the rows of the table above that the results of the Bortz surveys over a 

fifteen year time period exhibit only small amounts of variation of live professional and college 

team sports.  There are two possible explanations for this.  Either, the relative values of this 

59��Id.  
60 2004-05 Bortz  Report,Table I-2, p. 6 and Trautman testimony, Table 1-1, p. 3. 
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category remained stable over the 15-year period, or the Bortz survey is insensitive to changes in 

its relative value.   

 The testimony of MPAA’s witness John Mansell suggests it is the latter.  He testifies: 

I have analyzed the changes in live professional and college team sports 
games on television. Based on that analysis,….the number of professional 
and college team sports games on cable networks and regional sports 
networks (RSNs) has dramatically increased. In effect, live professional 
and college team sports games in general, and JSC Sports programming in 
particular, have shifted dramatically from local over-the-air TV stations to 
regional sports networks and basic cable sports networks. Furthermore, the 
trend has accelerated since 2005 and there is no reason to believe that this 
trend will not continue. 

By any measure, from 2005 through 2013, live regular season MLB, 
NBA, NHL and NCAA basketball and football games increasingly aired 
on cable TV national networks and RSNs, and not on broadcast television 
networks and local TV stations. In addition, since 2005, more MLB, NBA 
and NHL playoff games have migrated from national broadcast to national 
cable networks.61

Mansell’s analysis demonstrates that the amount of sports programming available on distant 

signals has decreased dramatically, especially after 2005.  Yet the results of the Bortz survey 

would suggest that it has not changed.  The Bortz survey is no different than a scale that reads 

150 lbs., no matter who steps on it.  Undoubtedly the survey places respondents in such a 

difficult position that they have no choice but to satisfice and likely guess.  These guesses are 

drawn randomly across years and converge to the same result. 

V. The Canadian Study Shares Many Of The Bortz Survey’s Flaws.  However, It Does 
Present At Least Two Significant Improvements. 

The Canadian Claimants submitted their own study, the Canadian study, in conjunction 

with the 2010-2013 Proceedings.  Very similar in structure to the Bortz survey, the Canadian 

study had two objectives; 

61 Testimony of John Mansell, 2010-2013 Copyright Royalty Distribution Proceeding, “The Migration of Live 
Team Sports Programming from Broadcast Television to Cable-Satellite TV,” p. 4.
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1. The primary objective of this research was to estimate the value of Canadian 

programming on Canadian distant signals retransmitted by Form 3 cable system 

operators in the United States; and 

2. A second, and less important, objective was to determine the relative importance 

of other types of programming on three different types of distant signals: 

superstations or TBS; Canadian stations, and United States independent stations.62

The methodology was very similar to that of the Bortz survey.  Both used the telephone 

to collect data, asked constant sum questions allocating over seven categories, allowed for 

ambiguity in “value”, and requested a judgment that respondents did not have experience with 

and could not delve into their memory in order to help them formulate answers.  For these 

reasons alone, I doubt the reliability and validity of the data it collected. 

However, the Canadian study demonstrates two significant improvements over the Bortz 

survey.  First, while the use of the word “value” is still ambiguous (i.e., it may mean different 

things to different people—financial return to business people or the outcome of an arms length 

negotiation to the Judges), and therefore raises doubts about construct validity, its use in the 

Canadian study is at least consistent.  Unlike the Bortz survey, the money question in the 

Canadian study does not arithmetically equate value with investment or resource allocations.  

The Canadian study constant sum question asks for an allocation according to value, not 

resources to be invested. 

Second, while the Bortz survey requires respondents to present their constant sum 

allocations aggregated across all distant signals at once, the Canadian study asks for constant 

sum allocations for only one signal at a time.  The latter judgment is much closer to the 

respondents’ everyday experience in that they make decisions with respect to signals, not classes 

62��Canadian study, p. 4. 
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of programs within signals.  Isolating the components of a single signal is a much more 

manageable task for a cable system operator. 

 The Canadian study methodology is better, if not perfect.  Its improvements produce very 

different results, thereby suggesting that the Bortz weaknesses they cure have very serious and 

deleterious effects in favor of the JSC.  If the results of the Bortz survey were valid, one would 

not expect another study with improved (albeit not perfect) methodology to produce much lower 

estimates than Bortz for the value of Bortz’s clients “relative value.” 

VI. Concluding Remarks 

After submitting my direct testimony, counsel supplied me with the direct testimonies of 

James M. Trautman and Nancy A. Mathiowetz as well as a survey performed by the Canadian 

Claimants in the 2010-2013 Proceedings.  In particular, the Trautman testimony described and 

presented the results of an updated Bortz survey.   Dr. Mathiowetz testimony serves merely to 

put her own personal stamp of approval on that survey and its so-called improvements.  The 

Canadian survey presents two additional allocations using a similar (but somewhat better) 

methodology. 

Nothing in any of these documents eased my concerns over the Bortz survey I opined on 

in my direct testimony.  The so-called improvements are at best minimal and have as much 

potential to weaken the survey as to strengthen it.  Finally, even though the Canadian study has 

several of the same weaknesses the Bortz survey has suffered from, it does have two salient 

improvements that make it a step up from the Bortz survey.  
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1 

2 

3 

3253 

No? Any redirect? 

MR. CANTOR: No redirect, Your Honor. 

JUDGE BARNETT: Well, thank you, Mr. 

4 Hartman. If I had known that, I would have let 

5 you go before the break. 

6 

7 day. 

8 

9 

10 

THE WITNESS: No worries. I have all 

JUDGE BARNETT: Thank you. 

THE WITNESS: Thank you, Your Honors. 

JUDGE BARNETT: And our next witnesses 

11 are from the Program Suppliers? 

12 

13 

14 Steckel? 

15 

MR. OLANIRAN: Yes, Your Honor. 

JUDGE BARNETT: Mr. Steckel? Dr. 

MR. OLANIRAN: Dr. Steckel. Program 

16 Suppliers call Dr. Joel Steckel. 

17 JUDGE BARNETT: It is not an easy 

18 place to get, or an easy place to be for that 

19 matter. 

20 THE WITNESS: But it is nice and snug 

21 I can see. 

22 JUDGE BARNETT: Will you please raise 

23 your right hand. 

24 Whereupon-- 

25 JOEL H. STECKEL, 

Heritage Reporting Corporation 
(202) 628-4888 
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