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INTRODUCTION

The Joint Sports Claimants (“JSC”) have submitted a survey of cable operators that JSC
proposes should be used as the basis for allocation of royalties in this proceeding. JSC refuses,
however, to produce several categories of key documents underlying its survey. The Public
Television Claimants (“Public Television) move for an order compelling JSC to produce these
documents, which are highly relevant to evaluating the reliability and validity of JSC’s survey.!

JSC refuses to disclose the most fundamental information that would be necessary to
establish the survey’s validity: who actually provided the survey responses. JSC claims that each
of its survey respondents—one respondent for each cable system, annually—is the executive
“most responsible” for programming carriage decisions at his or her cable system. But JSC
refuses to permit anyone to test this core premise on which the entire validity of the survey is
based. It has redacted the names of all of the respondents. The scant information JSC has
disclosed strongly indicates that many survey respondents were not the “most responsible”
executives. For example, JSC has disclosed respondents’ “Position,” and for some systems the
respondent position disclosed by JSC changed every year over the four years at issue. A former
programming executive for Time Warner Cable, Lynne Costantini, has submitted testimony that
more than 75 percent of respondents may be unqualified. JSC should be compelled to remove
the redactions so that the parties and Judges can evaluate the validity of the survey data.

JSC also refuses to produce other key documents relating to the survey’s methodology.
JSC refuses to explain how survey respondents were identified and selected. JSC refuses to
disclose whether and how the survey questionnaire was “pretested,” despite the fact that

pretesting is necessary to determine whether respondents correctly understood the questions—

! This motion is pursuant to the Judges’ Scheduling Order by agreement with JSC. See Ex. 1.
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and the data strongly indicates that many of the respondents did not. JSC further refuses to
disclose alternative methodologies considered and interviewer materials. JSC should be
compelled to produce all of these highly relevant underlying documents.

BACKGROUND
A. JSC’s Bortz Survey

Four comprehensive allocation studies have been submitted in this proceeding: three
regression analyses (submitted by Public Television, Canadian Claimants Group, and Program
Suppliers, respectively) and one survey (submitted by JSC). JSC’s survey was prepared by Bortz
Media & Sports Group, Inc.? JSC has conducted and submitted substantially similar surveys in
all of these proceedings since the 1970s. See Bortz Report at A-1-13. Through 2005, the Judges
or their predecessors relied to various extents on adjusted versions of the Bortz surveys as a basis
for allocation awards in these proceedings. In the 2010-13 proceeding, however, comprehensive
cable carriage and programming data became commercially available and a comprehensive
regression analysis was presented using these data, which the Judges used as the starting point
for their allocation decision—and not the Bortz survey. Distrib. of Cable Royalty Funds, 84 Fed.
Reg. 3552, 3558 n.35, 3610 (Feb. 12, 2019).

According to the Bortz Report in this proceeding, submitted by JSC witness and Bortz
managing director James Trautman, the Bortz survey was again conducted by telephone and
again “attempted to interview a qualified respondent from each of the eligible cable systems in
the 2014-17 surveys.” Bortz Report at A-15. Specifically, Bortz “[i]nterviewers were instructed
to ask first for the system executive identified in advance from industry sources as most likely to

have responsibility for programming decisions,” and then used a single question “to confirm that

2 “Cable Operator Valuation of Distant Signal Non-Network Programming: 2014-17” (the “Bortz Report™), attached
to the Corrected Written Direct Testimony of Trautman, JSC Corrected Written Direct Statement, Ex. A.
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the individual was the person at the system ‘most responsible for programming carriage
decisions made’ by the system.” Id. at A-17 & App’x B. Bortz completed over 700 surveys for
the 2014-2017 period. See Bortz Report at A-16 Table A-3.

The survey respondent is asked several questions, culminating in the *“constant sum”
question that Bortz argues is a measure of relative value of the distant programming actually
carried by that cable system. That question asks the respondent to “estimate the relative value to
your cable system of each category of programming actually broadcast by” the specific stations
that system actually carried as distant signals. Specifically, the respondent is asked to “[a]ssume
your system spent a fixed dollar amount [the survey year] to acquire all of the non-network
programming actually broadcast during [the survey year] by the stations I listed. What
percentage, if any, of the fixed dollar amount would your system have spent for each category of
programming?” Bortz Report App’x B.

After completing these surveys, Bortz then considered at least 30 different ways to
weight or discount the various survey responses. Ultimately, JSC proposes allocating the
royalties at issue in this proceeding based on a particular way of weighting and discounting
certain of these Bortz survey responses that gave JSC the highest royalty share. Compare JSC

Corrected WDS Ex. G at 5, with id. at 13; see also Written Rebuttal Statement of Public

Television (“Public Television WRS”), Written Rebuttal Testimony of J. Johnson (*Johnson
WRT”) { 126.

B. JSC’s Refusal to Disclose the Identities of Survey Respondents

JSC has produced copies of the completed Bortz survey forms that the interviewers filled
in with respect to each respondent, but JSC “redacted the names and contact information for

individual survey respondents to maintain confidentiality.” Ex. 2 at Cover Letter p.1, Decl. { 2.
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JSC has designated the survey forms as “Restricted” material, id. at 2-3, 5, under the
Protective Order to which the parties (including JSC) agreed and that the Judges adopted in this
proceeding.®> The Protective Order permits parties to designate materials as “Restricted” in order
“to maintain confidentiality.” Protective Order at 2. The Protective Order does not permit
redaction of documents produced in discovery; it contemplates redaction only “[w]hen a party
includes Restricted material in filings with the Judges” for the purposes of creating a public
version, and non-redacted copies must be provided under seal. Id. at 3.

Public Television requested that JSC produce “nonprivileged, unredacted documents
related to the identity of each survey respondent and how that respondent was selected.” JSC
objected “to the extent that this request seeks personally identifiable information (i.e., name and
contact information) for individual respondents” and asserted that “JSC’s redaction of this
information is consistent with the Copyright Royalty Judges’ January 17, 2018 Order regarding
production of Bortz surveys in the 2010-13 proceedings.” 1d. at 7.

The Bortz Report states that “[p]rospective respondents were assured that their responses
would be kept confidential (i.e., results would be reported only in an aggregated form).” Bortz
Report at A-16-17. The Bortz questionnaire script, however, does not reference confidentiality.
Public Television WRS, Written Rebuttal Testimony of Simonson (“Simonson WRT”) { 83°; see
also Bortz Report App’x B (survey templates).

Several witnesses have submitted testimony that the limited information produced by JSC

demonstrates that many Bortz survey respondents were not the executives “most responsible” for

3 See Joint Motion, Doc. No. 26072 (Jan. 27, 2022); Protective Order, Doc. No. 26175 (Feb. 17, 2022).
4Ex. 4 at 7 (Reg. No. 21, 22).

5 Dr. Simonson’s testimony expresses concern that this discrepancy is an indication of other methodological and
quality control problems. See Simonson WRT 1 83.
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programming carriage decisions. JSC continues to dispute that proposition while at the same
time refusing to disclose the identities of the respondents.

Lynne Costantini, a former programming executive for Time Warner Cable,® reviewed
the limited information that JSC produced. Based on her review, more than 75 percent of Bortz
survey respondents were unlikely to have been the person “most responsible” for programming
carriage decisions, based on (i) the respondent’s title, as reported by Bortz; (ii) the respondent’s
department, as reported by Bortz; and (iii) the ownership of the respondent’s cable system
(because certain cable companies made programming decisions at the central corporate level,
and not at local or regional levels). Costantini WRT {1 14-23 & Table 1. Additionally, many of
the responses included departments but no title, titles but no department, or neither. Id. { 20.

Although “it would be highly unlikely for the title or position of the person ‘most
responsible’ for making programming decisions at a cable system to change year to year,” Ms.
Costantini observes that Bortz survey respondents for many systems had different titles from the
previous year’s respondent.” Id. § 22 & n.16; see also Simonson WRT 51 (“[B]etween 56 and
69 percent ... had a respondent with a different title across consecutive years.”). JSC’s rebuttal
witness Melinda Witmer claims to have been “the most senior executive responsible for all of
[Time Warner Cable]’s programming and content” from 2007 until May 2016, JSC Written

Rebuttal Statement, Written Rebuttal Testimony of Witmer (“Witmer WRT?”) { 2, yet there is no

indication that Bortz interviewed someone with her title in connection with Time Warner Cable

systems. See generally Costantini WRT Table 1.

& Written Direct Statement of Public Television, Written Direct Testimony of Costantini (“Costantini WRT”) 11 1-
10.

" For example, some systems listed different respondents as the person “most responsible” in each of the four survey
years. See Boyle WRT { 60, Table 2.
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C. Identification and Selection of Bortz Survey Respondents

Public Television also sought underlying documents and information sufficient to
describe how Bortz survey respondents were identified and selected. See Ex. 4 at 7 (Req. Nos.
21-22). JSC responded only by referring to the Bortz Report itself and producing Television &
Cable Factbooks (“Factbooks”).

The Bortz Report states that “[i]nterviewers were instructed to ask first for the system
executive identified ... from industry sources as most likely to have responsibility for
programming decisions, and to confirm that this individual was the person at the system ‘most
responsible for programming carriage decisions made’ by the system”; “[s]pecifically, the
process ... began with an initial call to the executive identified in Television & Cable Factbook
for the respective cable system.” Bortz Report at A-17 & n.57. But the Factbooks identify
multiple executives at a given system by name and title only, and do not identify anyone as
“most likely to have responsibility for programming decisions.” See Costantini WRT { 15;
Simonson WRT { 33. Further, there is no indication of which of those listed in the Factbooks
were considered eligible or if there was any preference for particular titles, and there are
instances where none of the positions in the Factbook match the position of the ultimate
respondent. Simonson WRT { 33.

When the first contact at a given system declined to self-identify as the person “most
responsible” for programming carriage decisions, Bortz interviewers asked for a referral, and
“[c]alls were placed ... until the individual on the telephone indicated that he or she was the

individual most responsible for programming carriage decisions.” Bortz Report at A-17. “We

8Seeid.; Ex.5at 2; Ex. 6at 2-3; Ex. 7 at 1; Ex. 8 at 1, 1 n.3, 3. JSC also referenced its sampling procedure, which
concerns selection of cable systems, not identification and selection of the individual respondent who would answer
for each selected cable system.

Public Television’s Motion to Compel JSC to Produce
Documents Underlying Survey Methodology 6



have no information regarding the number of callbacks . . ., how many times the cable system
was contacted, or whether referrals were made.” Simonson WRT { 43.

Dr. Itamar Simonson, the Sebastian S. Kresge Emeritus Professor of Marketing at
Stanford University’s Graduate School of Business, testifies that “[t]his entire process is
extremely unusual and inherently unreliable” and *“goes against standard survey practice which
dictates that in telephone surveys ... the call attempts, the outcome of each call, and any
compromises ... be recorded” and the failure to do so “makes it impossible to assess the quality
of the initial lists” and whether the ultimate interviewee “was truly an appropriate choice.” Id.
1 44. Further, “[m]aking repeated calls until an interview is completed heightens the risk of
simply interviewing an unqualified but willing participant” and it is “against standard survey
protocol” Id.

D. Pretesting, Alternative Methodologies, Testing, and Analyses

Public Television served requests concerning pretesting, alternative methodologies,
testing, and analyses relating to the Bortz surveys and their development. See, e.g., EX. 4 at 4-6,
8-9 (Regs. Nos. 8, 11, 15-16, 26, 29); see also id at 2-6, 8-9, 20-22 (Reg. Nos. 1, 6-7, 10, 12,
17, 25, 27, 30, 73-79). JSC has not produced such documents relating to the survey itself, its
development, or testing.® JSC has declined to clarify whether it is refusing to search for and
produce documents in connection with Bortz surveys that were submitted in connection with
prior proceedings, despite the Bortz Report’s express reliance on the development of those

surveys over decades. See, e.g., Bortz Report at A-1-13.

9 JSC has pointed to certain documents as “first generated in connection with surveys from prior years,” (Ex. 8 at 3
& n.4, but those appear to be survey results and calculations from the 2010-13 Bortz surveys.
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For example, “[t]here is no discussion of pretesting the initial survey instrument nor any
of the revisions ... through time.” Public Television WRT, Written Rebuttal Testimony of Boyle
(“Boyle WRT™) 1 25. Pretesting “ensure[s] that respondents understood and could reliably
answer the (exceptionally complex) questions that were asked.” Simonson WRT { 76. Standard
practice would be to “pre-test with a small number of respondents whose answers and reactions
are studied,” and [b]ecause this inquiry was not conducted for the Bortz Survey, there is no way
of knowing qualitatively what type(s) of challenges respondents may have faced when answering
the key survey questions.” 1d. (citations omitted). This could apply to a host of questions,
including the single qualifying question as to whether the person is “most responsible” for
programming carriage decisions, each of the ranking and percentage-allocation questions in the
Bortz survey, the order, and who to survey, as well as any alternative or additional questions, and
any testing or analyses of those questions. See, e.g., Simonson WRT {1 81, 86, 90, 92-96, 113;
Boyle WRT 19 37, 4344, 56-59, 63, 80-82, 96.

“Survey pretesting should be documented or if there was no pretesting, the lack of
pretesting should be documented,” and failure to do so “is a fundamental flaw” that violates
axioms and best practices in survey research. Boyle WRT { 25. And “although the Bortz
[sJurvey has been conducted in many prior iterations, there is no evidence that respondent
comprehension has been tested over time; as such, these prior interviews do not serve as any type
of ‘pre-test’.” Id. at 77.

As another example, there is no contemporaneous documentation of any quality control
testing of the Bortz interviewers. Simonson WRT { 78 (noting illegible, crossed-out, and blank
entries); see also Boyle WRT { 77. And there is “no information as to ... any type of validation

of the interviews.” Simonson WRT { 77, 86. “Validation is a standard procedure used in
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telephone surveys to make re-contact with a certain proportion of interviewed respondents to
ensure that the correct respondent was, in fact, the one interviewed.” Id. at { 86.

Much of the data in the Bortz survey strongly indicates that respondents did not
understand the questions or were not able to perform the task they were asked to do. Stark
examples include cases in which respondents allocated up to 50 percent of their hypothetical
fixed dollar budget to programming categories Bortz interviewers told them they carried, when
the underlying data shows that their systems actually did not carry any programming at all in
those categories on the identified stations, including for Sports, News, Movies and Syndicated,
and Devotional programming. Simonson WRT {1 104-07 & Table 6.

E. Interviewer Materials

Public Television requested documents related to selection, training, and feedback of
Bortz interviewers. Ex. 4 at 4, 9 (Req. Nos. 9, 32). JSC has not produced any such materials.*®

ARGUMENT
l. JSC Must Produce Unredacted Copies of the Underlying Bortz Survey Materials.

JSC should be compelled to produce unredacted copies of underlying Bortz survey
materials so that the parties and the Judges can test JSC’s key assertion that the Bortz survey
respondents were the executives who were “most responsible” for programming carriage
decisions at their cable systems. JSC’s argument regarding confidentiality is misplaced because
the Protective Order already addresses JSC’s confidentiality concerns and, in any event, the

obligation to produce underlying data overrides the stated confidentiality concerns.

10 JSC has represented that it has no such documents and has not refused to produce them “solely on the basis that
they were “first generated in connection with surveys from prior years.”” EX. 8 at 3.
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A. The Unredacted Bortz Survey Questionnaires Are Underlying Documents
and Are Highly Relevant to the Validity of the Bortz Survey.

All parties, including JSC, are required to produce “nonprivileged underlying documents
related to the written exhibits and testimony.” 37 C.F.R. 8§ 351.6. JSC does not dispute that the
Bortz survey questionnaires are “documents underlying the written testimony of JSC’s
witnesses.” See Ex. 2 at Decl. 2. Accordingly, under the applicable rules, they must be
produced.

JSC’s production obligation in this instance is particularly important because these
questionnaires are the foundation for the Bortz Report and JSC’s proposed allocation. The
Judges have recognized that “[t]he more significant a witness’s testimony is to a party’s case, the
greater the need to verify the accuracy of the bottom-line numbers offered.” Order, Dkt. No.
2001-8 CARP CD 98-88 (Mar. 20, 2003), at 4-5 (ordering production).

The redacted respondent names are highly relevant to testing whether the Bortz survey
data are reliable and valid. In particular, the non-redacted information indicates that many
respondents were incorrectly qualified. As noted above, for example, Ms. Costantini’s review of
the non-redacted information indicates that more than 75 percent of Bortz survey respondents
were unlikely to be the person “*most responsible for programming carriage decisions made’ by
the system.” See Background, supra 8 B at 5-6.

While the limited data disclosed by JSC already strongly indicates that many Bortz
survey respondents were not, in fact, the executives “most responsible” for programming
decisions, JSC continues to argue that they are. The redacted information concerning the
identities of respondents therefore remains highly relevant. JSC should not be permitted to have

it both ways: it should not be permitted to argue that the limited information it has selectively
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produced in discovery is insufficient to conclusively prove the respondents were not the “most
responsible” executives, while withholding additional information that bears on that assertion.
Moreover, although the respondents’ title information disclosed by JSC indicates that
many respondents were improperly selected, omissions or poor recordkeeping by Bortz prevent
the parties and the Judges from evaluating the full extent of the problem. For example, there are
many respondents for whom JSC produced only a department but no title, a title but no
department, or neither. Costantini WRT { 20 (“[T]he reported ‘Positions’ of some Bortz
respondents include departments such as JJji|". . TN . o- I but no title;
some indicate a title such as . or ‘- but no department; some provide neither title nor
department.”); see generally id. Table 1. Indeed, the Judges’ predecessors have previously found
that Bortz survey respondents “appeared to have been unqualified” where they had the title of
“manager” or “director” in an irrelevant department (e.g., “office managers” or “custom|er]
service directors” among others). Notice of Final Determination, 57 FR 15286, 15295, 15301
(Apr. 27,1992). The limited unredacted information that JSC has provided prevents the parties
from conclusively determining whether the many respondents listed with department-less titles
such as ‘|l o Tl are in irrelevant departments. As another example, JSC’s
rebuttal witness, Melinda Witmer, claims to have been “the most senior executive responsible for
all of [Time Warner Cable]’s programming and content” during part of the 2014-2017 period,
Witmer WRT 1§ 2, which tracks the language of the qualifying question of the Bortz survey,
which seeks the person “most responsible” for programming carriage decisions, but Bortz did not
interview anyone with her title. The unredacted Bortz survey materials would permit the parties
and the Judges to ascertain (i) whether Bortz did in fact interview Ms. Witmer but misstated her

title, or (i) who Bortz interviewed instead of Ms. Witmer.
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In addition, there are numerous instances where differently titled individuals self-
identified across the survey years as the person “most responsible” for their system’s
programming carriage decisions. See Background, supra 8 B at 6. It is highly unlikely that the
person “most responsible” for programming carriage decisions would so frequently change year-
over-year at each system. Id. Respondent identification would enable confirmation of the extent
to which the same respondent at the same system responded as the self-identified person “most
responsible” each year, and investigation of their qualifications and any reason for year-over-
year differences in respondents.

B. Confidentiality Does Not Justify JSC’s Refusal to Produce the Information in

Light of the Protective Order and JSC’s Obligation to Disclose Underlying
Data.

JSC argues that the basis for its redactions is “to maintain confidentiality.” See Ex. 2 at
Cover Letter p.1. But the information would not be disclosed to the public and would remain
confidential pursuant to the Protective Order in this case. JSC has not shown that Bortz
promised respondents that their identities could not be disclosed to the parties in this proceeding.
In any event, the stated confidentiality concern cannot overcome JSC’s obligation to disclose
underlying data under a protective order when those data are key to assessing the validity of
JSC’s allocation methodology.

First, the Protective Order expressly provides protections for confidential information
which would prevent public disclosure of the information that JSC has redacted and withheld.
See Protective Order at 1-2; accord 17 U.S.C. § 803(c)(5) (authorizing protective orders “as may
be appropriate to protect confidential information”). It is hardly unusual for litigation in courts
or before the Judges to involve confidential information, including highly sensitive information
that could cause serious commercial harm if it were disclosed or used for purposes beyond the

immediate proceeding. But that does not mean the sensitive information becomes immune to
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discovery even if it is highly relevant to the issues in the litigation. The solution is a protective
order, and the Protective Order entered in this case provides the confidentiality protections that
JSC seeks.

Moreover, there is no evidence that respondents were promised that their responses
would not be disclosed to the Judges and the other parties in this proceeding. Indeed, it is not
even clear that the respondents were promised any confidentiality at all: Although the Bortz
Report states that “[p]rospective respondents were assured that their responses would be kept
confidential (i.e., results would be reported only in an aggregated form),” Bortz Report at A-16—
17, the interviewers’ script—which should have been read verbatim—contains no such
assurances. See Bortz Report App’x B; Simonson WRT §83.1! In either case, courts have
ordered disclosure. See In re Autozone, Inc., No. 10-md-02159, 2016 WL 4136520, at *2 (N.D.
Cal. May 16, 2016) (ordering disclosure where survey administration details “d[id] not mention
anything about respondents being advised that their responses will be anonymous”); U.S.
Surgical Corp. v. Orris, Inc., 983 F. Supp. 963, 970 (D. Kan. 1997) (affirming disclosure despite
promise of confidentiality because “confidential is not the equivalent of privileged” in the
discovery process (citing Fed. Open Mkt. Comm. v. Merrill, 443 U.S. 340, 362 (1979))).

There certainly is no evidence that the respondents understood any “assur[ances]” of
“confidential[ity]” to mean anything other than that their responses would not be disclosed to the
public. In addition, we assume that JSC has access to the information underlying the redactions;
there is no evidence that the survey respondents agreed that Bortz could share their identities

with one party (JSC) but not the other parties in this proceeding.

11 Deviation from the script raises a host of concerns for hundreds of interviews that are otherwise unreviewable.
See Simonson WRT { 83.
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Second, and in any event, the Judges have recognized the “overriding principle” that the
obligation to provide underlying data supersedes such a confidentiality concern:

Parties who offer bottom-line figures in a CARP proceeding must be prepared to

share all the underlying data that contributed to those bottom-line figures,

notwithstanding the problems of confidentiality. Each of the data inputs in a

survey or study could contain errors or be the source of undercounting for one or

more of the Phase | parties, and therefore, they are all important to the process of
verification.

Order, Dkt. No. 94-3 CARP-CD 90-92 (Oct. 30, 1995), at 2 (emphasis added). Consistent with
this principle, sensitive information is routinely exchanged under protective orders in
proceedings before the Judges, such as in rate-setting proceedings that involve closely guarded
trade secrets and competitively sensitive agreements and data that may be critical to the
operations of the businesses at issue.

JSC argues that the Judges issued an order in 2018 that “upheld the redaction of the
identities of individual respondents.” See Ex. 6 at 3 (citing Order Granting Program Suppliers’
Mot. to Compel Unredacted Documents and Data from JSC, Consol. Dkt. No. 14-CRB-0010-
CD/SD (2010-13) (Jan. 17, 2018) (“2018 Order™)). JSC misreads the 2018 Order. In that case,
the Judges granted a motion to compel “[f]or the reasons set forth in Program Suppliers’
Motion.” 2018 Order at 1. The Program Suppliers’ motion expressly made “no objection to
redaction of the Bortz survey questionnaires and other survey data to remove the names and
contact information for individuals responding to the Bortz survey.” PS Mot. to Compel at 12.
That is because Program Suppliers had “submitted their own cable operator survey” and “[f]or
this reason, ... did not request (and d[id] not seek) any information about individual Bortz survey
respondents.” 1d. at 12 n.8. In other words, Program Suppliers agreed not seek the identities of

Bortz respondents to avoid a reciprocal obligation, and the redactions were never at issue.
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