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Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
  
 ) 
In re )  
  )  
DISTRIBUTION OF CABLE  ) NO. 16-CRB-0009-CD (2014-17) 
ROYALTY FUNDS )  
 ) 

OPPOSITION OF THE JOINT SPORTS CLAIMANTS 
TO PUBLIC TELEVISION’S MOTION TO COMPEL  

 
Public Television’s (“PTV”) Motion is sweeping in its speculative complaints, yet silent 

on the precedents and principles of survey methodology that squarely reject them.  All of its 

requests for additional discovery related to the cable operator surveys submitted by Bortz Media 

& Sports Group, Inc. (“Bortz”) in this proceeding should be denied. 

In seeking the personally identifiable information (“PII”) of Bortz survey respondents, 

PTV fails to mention that the Judges’ predecessors have twice held that this information is 

appropriately redacted to maintain confidentiality, rejecting the argument that such information is 

needed to test respondents’ qualifications.  PTV also ignores that the leading organization of 

survey research professionals—which their own survey expert describes as the most respected in 

the field—as well as the Federal Judicial Center, condemn requests for respondent PII in litigation 

as a threat to ongoing survey research.  And PTV ignores that, in light of these principles, federal 

courts have upheld redactions of respondent PII in surveys used in litigation.  PTV’s argument that 

the PII is “the most fundamental information that would be necessary to establish the survey’s 

validity,” Motion at 1, rings particularly hollow given that PTV itself has previously supported the 

Bortz Survey (with certain adjustments) as “methodologically sound” without claiming a need for 

access to the respondent PII. 
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PTV makes no attempt to, and cannot, distinguish this proceeding from precedent.  It offers 

theories as to why respondent PII would be relevant that do not withstand scrutiny in light of the 

extensive information that PTV already has, or has chosen not to pursue.  And it ignores that the 

protective order would not prevent disclosure of respondents’ PII to industry participants.  This 

violation of confidentiality would harm respondents and threatens to undermine Bortz’s current, 

ongoing efforts to survey cable system operators (“CSOs”).  PTV should not be permitted to 

misuse the discovery process to try to undermine future surveys just because it does not expect to 

like the results, especially given that PTV already has sufficient information to assess the Bortz 

Survey.  Moreover, given that the parties and Bortz have relied on the above-mentioned precedent, 

it would be particularly inequitable to change the rules (as PTV seeks to do) in this proceeding for 

the surveys performed in reliance on that precedent. 

The remainder of PTV’s Motion seeks categories of documents that it either incorrectly 

speculates the Joint Sports Claimants (“JSC”) are withholding, or incorrectly assumes JSC should 

be required to search for or create.  PTV’s requests far exceed the scope of permissible discovery.  

Under the Judges’ precedents and the limited discovery principles governing this proceeding, PTV 

cannot compel JSC to search the records of prior proceedings for material that might conceivably 

be responsive.  Nor can it compel JSC to create or produce documents that it does not possess.  All 

of PTV’s requests should therefore be denied. 

BACKGROUND 

I. The Bortz Survey is a Tested Methodology that the Judges and PTV Have 
Repeatedly Recognized as Probative Evidence of Relative Marketplace Value 

The Bortz Survey is a survey of CSOs designed to assess the relative marketplace value 

that CSOs place upon the different categories of distant signal programming represented by each 

of the Allocation Phase Parties.  See Cable Operator Valuation of Distant Signal Non-Network 
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Programming: 2014-17 (July 1, 2022) (“Bortz Report”).  The Bortz Survey employs a “constant 

sum” methodology, which asks respondents—CSO executives—to “allocate a fixed sum among 

multiple competing categories.”  Bortz Report at 19.  In order to obtain information for this and 

future proceedings, Bortz surveys are conducted annually.  See Declaration of James Trautman at 

¶ 3 (“Trautman Decl.”).   

The Bortz Survey has been tested in, and has evolved over the course of, numerous 

proceedings.  See Bortz Report Appendix A.  Despite a range of criticisms lodged by other parties, 

the Judges and their predecessors have placed significant—and in multiple cases, determinative—

weight upon the results of Bortz surveys, and the D.C. Circuit has repeatedly affirmed reliance on 

the Bortz Survey.  In the 2004-05 cable royalty distribution proceeding, the Judges found the 

“Bortz study to be the most persuasive piece of evidence provided on relative value,” concluding 

that “[t]he Bortz intervals certainly mark the most strongly anchored range of relative 

programming values produced by the evidence in this proceeding.” Distribution of the 2004 and 

2005 Cable Royalty Funds, 75 Fed. Reg. 57063 at 57066, 57068 (Sept. 17, 2010).1  PTV itself 

urged the Judges to rely upon the 2004-05 Bortz surveys (with an adjustment for PTV’s share) as 

the basis for allocating royalties in that proceeding.  See Declaration of Michael Kientzle Decl. 

¶ 9, Ex. 7 at 9 (“Kientzle Decl.”) (Corrected Proposed Findings of Fact of the Settling Parties, 

 
1 See also Distribution of 1998 and 1999 Cable Royalty Funds, 69 Fed. Reg. 3606, 3609 (adopting 
CARP determination that the Bortz Survey was “more reliable than any other methodology 
presented” for evaluating relative marketplace value of JSC, Program Suppliers, and Commercial 
Television) aff’d Program Suppliers v. Librarian of Congress, 409 F.3d 395, 401-02 (D.C. Cir. 
2005) (affirming the CARP and Copyright Office’s decisions to rely upon the Bortz surveys rather 
than viewing data because the Bortz surveys “adequately measure[] the key criterion of relative 
market value.”); Distribution of Cable Royalty Funds, 84 Fed. Reg. 3552, 3610 (Feb. 12, 2019) 
(finding that the Bortz Surveys, together with additional allocation methodologies, defined the 
“ranges of reasonable allocations for each program category in each year”). 
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Docket No. 20073 CRB CD 2004-2005 (Mar. 24, 2010)) (asserting that “The 2004-05 Bortz 

Surveys Are Methodologically Sound.”). 

II. Respondent Confidentiality is Essential to Continuing to Conduct Bortz Surveys 
Effectively 

Maintaining the confidentiality of the Bortz survey respondents’ PII is essential to securing 

respondent participation and candid, unbiased answers.  See Declaration of Nancy A. Mathiowetz, 

Ph.D. at ¶¶ 5-10 (“Mathiowetz Decl.”); Trautman Decl. at ¶¶ 4-5; Declaration of Melinda Witmer 

at ¶¶ 3-4 (“Witmer Decl.”); Declaration of Allan Singer at ¶¶ 4-5 (“Singer Declaration”).  As 

discussed below, it is also consistent with the Judges’ precedent, survey research standards, and 

the weight of case law addressing the use of survey evidence in litigation.  Accordingly, Bortz 

assures survey respondents that their answers to the survey questionnaire will remain confidential.  

See Bortz Report A-16–A-17.  And Bortz redacted respondents’ PII from completed survey 

questionnaires prior to disclosure in this proceeding.  See Trautman Decl. ¶ 8.   

PTV questions, without basis, whether respondents were actually informed that their 

responses to the Bortz Survey would be kept confidential.  Motion at 13.  As James Trautman, 

who oversaw the 2014-17 Bortz surveys explains, confidentiality was in fact promised.  Trautman 

Decl. at ¶¶ 9-10.  Similarly misplaced is PTV’s speculation that Bortz may permit JSC, but not 

other parties, to review unredacted Bortz survey questionnaires.  Motion at 13.  Bortz applies the 

redactions to the questionnaires itself.  See id. ¶ 8.  And Bortz’s policy is not to share unredacted 

respondent PII with any parties, including JSC.  See id.  

III. Precedent Authorizes the Redaction of Respondents’ PII 

On two separate occasions, the Judges’ predecessors have denied requests to compel JSC 

to produce the PII of Bortz Survey respondents.  In the 1990-92 cable royalty distribution 

proceeding, Program Suppliers sought unredacted copies of the Bortz Survey questionnaires, 



 

 
JSC Opposition to PTV Motion to Compel | 5 

 

arguing—as PTV does now—that “the identity of survey respondents is necessary to determine 

their position and qualifications” and that “no confidentiality was ever promised to the systems or 

the respondents.”  Kientzle Decl. ¶ 3, Ex. 1 (Order, Docket No. 94-3 CARP CD 90-92 at 46-48 

(Oct. 30, 1995) (“1990-92 Order”)).  The Copyright Arbitration Royalty Panel (“CARP”) denied 

Program Suppliers’ “request for unredacted copies of the Bortz questionnaires . . . on the grounds 

of confidentiality.”  Id. at 49.  PTV cites another portion of this very Order to support its Motion 

but makes no mention of the on-point holding rejecting PTV’s position here.  Likewise, in the 

1990 cable royalty distribution proceeding, the Copyright Royalty Tribunal (“CRT”) denied 

Program Suppliers’ “request for unredacted copies of the 1989-1992 Bortz Studies” 

notwithstanding Program Suppliers’ willingness “to enter a confidentiality agreement regarding 

the use of unredacted 1989-1992 Bortz Studies.”  Kientzle Decl. at ¶ 4, Ex. 2 (Order, Docket No. 

92-1-90CD, at 5 (Sept. 7, 1993) (“1990 Order”)). 

In the 2010-13 cable proceeding, Program Suppliers sought to compel the production of 

unredacted Bortz Survey questionnaires and Bortz Survey data entry spreadsheets.  Kientzle Decl. 

at ¶ 5, Ex. 3.  In so moving, Program Suppliers recognized and did not dispute the precedential 

value of the 1990-92 Order discussed above, and therefore clarified that they did not seek 

disclosure of the names and contact information for individual Bortz respondents.  Id. at 10-13 

(distinguishing the 1990-92 Order).  The Judges granted Program Suppliers’ Motion, and expressly 

permitted the redaction of Bortz respondent PII.  See Order Granting Program Suppliers’ Mot. to 

Compel Unredacted Documents and Data from JSC, Consol. Dkt. No. 14-CRB-0010-CD/SD 

(2010-13) (Jan. 17, 2018) (“2010-13 Order”) (“JSC may redact only Personally Identifiable 

Information, i.e., in this instance, the name, contact information, and title information for 

individual Bortz survey respondents”). 



 

 
JSC Opposition to PTV Motion to Compel | 6 

 

IV. JSC Has Produced All Documents Underlying the 2014-17 Bortz Surveys, With the 
Sole Exception of Respondents’ PII 

Other than the redaction of individual respondents’ names and contact information, JSC 

has disclosed to all parties to this proceeding all documents and data underlying the 2014-17 Bortz 

Surveys.  See Motion at Ex. 6, p. 1 (Sept. 2, 2022 Letter from D. Cantor to R. Dove) (“Sept. 2 

Letter”).  This includes: every completed questionnaire; the sources from which first points of 

contact at CSOs were identified; survey results compiled in excel format with unique identifiers 

for each respondent; and documentation of the application of the Bortz methodology for sampling, 

weighting, and projection.  Trautman Decl. ¶ 11.  Pursuant to 37 C.F.R. § 351.10(e), JSC has also 

produced all documents underlying any alternatives to the Bortz Report considered by 

Mr. Trautman.  Sept. 2 Letter at 1.  At PTV’s request, JSC further produced any alternatives to the 

Bortz Report considered or reviewed by anyone assisting Mr. Trautman, even if not by Mr. 

Trautman.  See Sept. 2 Letter. 

ARGUMENT 

I. The Judges Should Continue to Protect the Confidentiality of the Bortz Surveys 

The Judges’ precedent expressly authorizes Bortz to redact respondents’ PII in order to 

maintain confidentiality.  See 1990-92 Order at 49; 1990 Order at 5.  These decisions control here.  

The Copyright Act requires the Judges to “act in accordance with . . . prior determinations and 

interpretations” of the CRT and CARP.  See Distribution of 1998 and 1999 Cable Royalty Funds, 

80 Fed. Reg. 13423, 13428 (Mar. 13, (2015) (citing 17 U.S.C. § 803(a)(1)); see also Independent 

Producers Group v. Librarian of Congress, 792 F.3d 132, 140 (D.C. Cir. 2015) (referring to the 

Judges’ “statutory obligation to adhere to precedent established by prior determinations . . .”).   

While the Judges may depart from precedent where it is “distinguished,” H.R. Rep. No. 

108-408 at 27 (2004), PTV’s Motion does not even attempt to do so.  In fact, although PTV cites 
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the 1990-92 Order for an unrelated proposition, it neglects to mention that in the very same order 

the CARP denied Program Suppliers’ request for Bortz survey respondent PII.  See Mot. at 14.  

And PTV does not address the 1990 Order whatsoever.  

On the basis of precedent alone, PTV’s Motion should therefore be denied.  But even if the 

Judges were to reconsider this issue anew, the same result is warranted.  Disclosing respondent PII 

poses a substantial threat of harm to individual respondents and ongoing survey research, while 

offering minimal, if any, incremental information relevant to this proceeding.  Moreover, Bortz 

and the parties have reasonably relied on the precedent for purposes of this proceeding. 

a. Maintaining the Confidentiality of Respondent PII Is Necessary to Protect 
Respondents and Ongoing Survey Research 

PTV’s demand for the identities of Bortz survey respondents violates core principles of 

survey ethics and methodology intended to ensure effective survey research.  See Mathiowetz 

Decl. at ¶¶ 4-9.  The American Association for Public Opinion Research (“AAPOR”) is described 

by PTV’s own survey expert as the “most respected association of public-opinion and survey-

research professionals.”  Written Rebuttal Testimony of Dr. Kevin J. Boyle, at ¶ 15 (“Boyle 

WRT”).2  AAPOR treats “the protection of identifying information about survey respondents” as 

an “ethical obligation” that “is not relieved when survey results are proffered in a legal 

proceeding.”  Kientzle Decl. at ¶ 7, Ex. 5 (“AAPOR Statement”).  AAPOR thus “strongly 

condemns the practice of seeking such information in a litigation context.”  Id.   

Other standard-setting organizations agree.  The Federal Judicial Center’s Reference 

Manual on Scientific Evidence recommends that “[a]ll identifying information, such as the 

respondent’s name, address, and telephone number, should be removed” from copies of completed 

 
2  PTV’s other survey expert likewise cites to AAPOR materials in his testimony.  See Written 
Rebuttal Testimony of Dr. Itamar Simonson, at ¶ 44 n.33, ¶ 47 n.37.  And PTV’s regression expert 
is also a member of AAPOR.  Rebuttal Testimony of John H. Johnson, IV, at 77. 
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survey questionnaires produced in litigation “to ensure respondent confidentiality.”  Federal 

Judicial Center, Reference Manual on Scientific Evidence (3d ed. 2011) § VII.C, 

https://www.fjc.gov/content/reference-manual-scientific-evidence-third-edition-1.; see also 

Insights Association Code of Standards §1.6, https://www.insightsassociation.org

/Resources/Codes-of-Standards. 

AAPOR explains why seeking respondents’ PII—as PTV does here—is a threat to the 

effective performance of survey research.  AAPOR Statement at 1-2.  Without the promise of 

confidentiality, individuals are less likely to participate in a study, and those willing to participate 

may not form a representative sample or be willing to provide accurate and unbiased responses.  

Id.  As AAPOR stated in opposing another motion to compel disclosure of survey respondents’ 

PII:  “The simple fact is that survey and public opinion research must guarantee strict 

confidentiality in order to preserve the nature of [the] research sample and correspondingly the 

value of the quantitative and qualitative data.”  Kientzle Decl. ¶ 8, Ex. 6, at 6 (“AAPOR Amicus 

Brief”).  

Although PTV has disregarded these core survey principles, courts have not.  Federal 

courts have repeatedly held that PII of study participants can be withheld in litigation, both to 

protect the integrity of future studies and the privacy interests of the participants.  See, e.g., Exeltis 

USA Inc. v. First Databank, Inc., No. 17-CV-04810-HSG, 2020 WL 7025089, at *7 (N.D. Cal. 

Nov. 30, 2020) (rejecting challenge to anonymized survey, reasoning that “regardless of whether 

[the expert] conducted a quantitative or qualitative survey, if courts routinely allowed disclosure 

of the identities of a survey’s participants, it is unlikely that people would agree to participate in 

surveys” (cleaned up)); N. Am. Med. Corp. v. Axiom Worldwide, Inc., No. 1:06-CV-1678-JEC, 

2009 WL 10756688, at *1 (N.D. Ga. Dec. 23, 2009) (holding expert was not required to disclose 
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names of survey participants because “[p]rohibiting public disclosure ensures the free flow of 

information and encourages unbiased and reliable survey data” and “defendants can challenge [the 

expert’s] opinion by other, less intrusive means”); Oklahoma v. Tyson Foods, Inc., No. 05-CV-

329-GKF-PJC, 2009 WL 10271835, at *4-*6 (N.D. Okla. Mar. 11, 2009) (holding “[a]lthough the 

identity of the survey participants [was] relevant” that did not “outweigh the harm of undermining 

the public interest in insuring the ability of surveys to elicit accurate information from 

respondents.”); Farnsworth v. Procter & Gamble Co., 758 F.2d 1545, 1547-48 (11th Cir. 1985) 

(affirming protective order denying litigant access to names and addresses of CDC study 

participants where “ disclosure of the names and addresses of these research participants could 

seriously damage . . . voluntary reporting”); Lampshire v. Procter & Gamble Co., 94 F.R.D. 58, 

60-61 (N.D. Ga. 1982) (granting protective order to redact personal identifying information of 

CDC study participants because there was “an insufficient showing of necessity to warrant the 

invasion of the personal privacy of the participants”).  

Maintaining the confidentiality of respondent PII is particularly critical because Bortz 

surveys of CSOs are ongoing to this day.  If the assurance of confidentiality is retroactively denied 

to respondents in this proceeding, that could threaten Bortz’s ability to effectively conduct these 

surveys in the future.  Trautman Decl. at ¶ 6; Witmer Decl. at ¶¶ 3-4; Singer Decl. at ¶¶ 4-5; 

Mathiowetz Decl. ¶ 10.  As AAPOR has stated:  “The simple fact is that survey and public opinion 

research must guarantee strict confidentiality in order to preserve . . . the value of the quantitative 

and qualitative data.”  AAPOR Amicus Brief at 6.  PTV should not be permitted to misuse the 

discovery process in this proceeding in a manner that could also hinder JSC, or any other party, 

from developing survey evidence for future proceedings. 
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PTV is incorrect that the existence of the Protective Order eliminates any potential harm 

that violating the confidentiality of the Bortz surveys would cause.  See Motion at 12-13.3  As 

explained above, complete confidentiality is required in order to facilitate participation.  Allowing 

a more limited universe of individuals to see the PII would not achieve the goals for which 

confidentiality is imposed.  This is particularly true because the Protective Order in this case 

permits restricted materials to be shared with individuals who participate in the cable industry, 

with respect to whom the Bortz survey respondents would reasonably expect confidentiality.  This 

includes “principles or counsel of any party or claimant in this proceeding . . . and employees of 

same” as well as numerous “independent experts.”  See Protective Order, Dkt. No. 16-CRB-0009 

CD (2014-17), at 3 (Feb. 17, 2022).  Thus, business executives for each of the parties as well as 

their experts, many of who also participate in various aspects of the cable industry, would have 

access to the sensitive commercial information, something that survey respondents (based on past 

precedent) were promised would not occur.   

The two cases to which PTV cites involving disclosure of respondents’ PII also have no 

bearing here.  In one, the respondents were class members in the case who were told that their 

responses would be used in connection with the lawsuit.  See In re: Autozone, Inc., No. 

10MD02159CRBJSC, 2016 WL 4136520, at *2 (N.D. Cal. May 16, 2016).  Here, respondents are 

third parties with no connection to the proceeding and were promised their PII would not be 

disclosed.  In the other case, as PTV notes, the court affirmed a magistrate’s order compelling 

disclosure “because ‘confidential is not the equivalent of privileged’ in the discovery process.”  

 
3 PTV is mistaken that the Protective Order prohibits the redactions Bortz applied in this 
proceeding.  Motion at 12-13.  The Protective Order in this proceeding is identical in all material 
respects to the Protective Order in the 2010-13 cable distribution proceeding, in which Bortz made 
the same redactions.  As discussed above, the Judges’ predecessors have permitted the redaction 
of respondent PII notwithstanding the movant’s willingness to abide by a protective order.   
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PTV Mot. at 13 (quoting U.S. Surgical Corp. v. Orris, Inc., 983 F. Supp. 963, 970 (D. Kan. 1997)).  

But that analysis is incomplete.  The question “does not depend upon a legal privilege” but rather 

whether the “interests in keeping [the] study participants’ names confidential outweigh the 

discovery interests.”  Farnsworth v. Procter & Gamble Co., 758 at 1547.  The Orris decision is 

no basis for overriding the strong interests in maintaining confidentiality of the Bortz surveys. 

b. PTV Does Not Need Respondent’s PII to Assess the Validity of the Bortz 
Surveys 

Federal courts reject the argument PTV makes here that respondents’ PII is “key to 

assessing the validity” of the Bortz survey methodology.  Motion at 12.  As long as the underlying 

survey results and methodology are disclosed—as they have been here—nothing prevents PTV 

from, for example, “attack[ing] the . . . survey by challenging the sample size, survey questions 

and design, sampling techniques and other scientific challenges to the adequacy of the survey and 

its . . . methodology,” Tyson Foods, 2009 WL 10271835, at *6, or “cross examin[ing the expert] 

on these issues,” N. Am. Med. Corp., 2009 WL 10756688, at *1.  AAPOR agrees:  “[N]o litigant 

has a genuine need to discover the identities of research respondents . . ..  If a litigant wishes to 

challenge survey evidence it can . . ., for example, depose [or, in this case, examine] some or all 

of the researchers who conducted the research, or retain its own expert regarding the proper 

conduct of such research, or conduct its own research to check the accuracy of the survey’s 

findings.”  AAPOR Amicus Brief at 12; see also Mathiowetz Decl. at ¶ 11. 

PTV has not identified any unique circumstances in this proceeding that would justify the 

extreme, and harmful, step of disclosing respondent PII.  PTV first argues that the names of 

respondents “bears on” whether those respondents were “‘most responsible’” for programming 

decisions.  Motion at 10-11.  This is the same argument that Program Suppliers made, and that the 

Judges’ predecessors rejected, in a prior proceeding.  See 1990-92 Order at 47-48 (summarizing 
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Program Suppliers argument that “the identity of survey respondents is necessary to determine 

their position and qualifications”).  It is, if anything, an even weaker argument in this proceeding 

given the extensive information that JSC has produced.  Indeed, PTV’s own Motion explains why 

it does not need the respondent PII.  Specifically, PTV identifies several factors that its witness 

Ms. Costantini4 contends are indicia that the respondents are not the correct people to answer the 

survey.  These include the respondents’ title, their department, and the fact that they worked at a 

regional level.  Motion at 5.  While JSC disagrees with Ms. Costantini’s assertions, PTV can 

introduce testimony from Ms. Costantini, and cross-examine JSC witnesses, on these and other 

facts regarding the identification of respondents without access to respondent PII.    

As PTV recognizes, Bortz did not redact the “Position” field in it survey response data, and 

therefore in almost all cases PTV knows the position that the individual survey respondent held at 

the CSO during the relevant period.  See Motion at 11.  Indeed, there were only eight survey 

responses across all four survey years, representing just 1% of all respondents, for which a 

respondent’s position is not recorded.  Written Rebuttal Testimony of Lynne Costantini WRT at 

Table 1.  By providing “Position” data for the remaining approximately 99% of respondents, JSC 

has already enabled PTV to prepare analyses of any alleged defects in the qualifications of Bortz 

respondents.5   

 
4 While Ms. Costantini did work for Time Warner at one time, she departed in 2008, 6 years period 
the beginning of the period at issue in this proceeding. 
5 PTV’s argument concerning whether Ms. Witmer participated in the Bortz Surveys is mistaken.  
Motion at 11.  As Mr. Trautman explained in his direct testimony, given the regional nature of 
distant retransmission, Bortz began its query at the regional level, and many Bortz respondents 
held regional management positions.  It is therefore unsurprising that no Bortz survey respondent 
had Ms. Witmer’s title.  In any case, if PTV wishes to present arguments about “who Bortz 
interviewed instead of Ms. Witmer,” id., Bortz’s disclosure already provides the required position 
information for Time Warner Cable respondents.   
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PTV alternatively suggests that “[r]espondent identification would enable confirmation” 

of whether the same respondent at the same system responded each year.  Motion at 12.  But PTV’s 

own survey expert acknowledges that there is way to seek this information without disclosing PII.  

See Boyle WRT ¶ 100 (explaining that one can “enter a code that identifies when the same subject 

is interviewed year over year while maintaining the subject’s anonymity”).  Tellingly, PTV never 

asked whether JSC would be willing to have Bortz create anonymized codes that would contain 

precisely the information they supposedly need.  By its own conduct, PTV has made evident that 

this information is nowhere near “the most fundamental information that would be necessary to 

establish the survey’s validity,” as it now claims.  Motion at 1.   

II. JSC Has Produced All Documents Responsive to the Other PTV Requests at Issue 

The remainder of PTV’s Motion seeks to compel production of documents that are beyond 

the scope of discovery in this proceeding.  JSC is not required to create documents in response to 

PTV’s discovery requests; nor is JSC required to search files from past proceedings in an attempt 

to locate material that could conceivably be responsive to a request.  PTV’s Motion should be 

denied with respect to all of these requests.   

a. JSC Has Produced All Documentation Concerning Identification and 
Selection of Bortz Survey Respondents 

PTV seeks additional information concerning the manner in which Bortz survey 

respondents were “identified and selected.”  Motion at 15.  However, JSC has already advised 

PTV that it has produced all responsive documents in its possession.  JSC cannot be compelled to 

produce documents that do not exist.  Kientzle Decl. at ¶ 6, Ex. 4 (Order Granting in Part and 

Denying in Part Settling Devotional Claimants’ Motion to Compel Production of Underlying 

Documents, Docket No. 2008-2 CRB CD 2000-03 (Phase II) (Aug. 1, 2012)) (“Parties are not 

required to create documents to satisfy document requests”).   
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Specifically, PTV seeks to compel production of documents responsive to the following 

requests: 

PTV Follow Up Request 21:  Please provide all nonprivileged underlying documents 
related to the identity of each survey respondent and how that respondent was selected. 

PTV Follow Up Request 22:  Please provide all nonprivileged, unredacted documents 
related to the identify of each survey respondent and how that respondent was selected.   

Motion at 15 & Ex. 3.  JSC has already provided all documents in its possession responsive 

to these requests, except that, as explained above, its disclosures have redacted personally 

identifiable information for the Bortz Survey respondents.  See Sept. 2 Letter at 2 (“no documents 

responsive to Request 21 have been withheld.”).6  As JSC has explained to PTV, the Bortz Report 

itself describes the respondent selection process.  Bortz Report § III.A.1 & Appendix A.  And JSC 

has provided PTV with copies of the Television & Cable Factbook, which is the industry data that 

Bortz uses to identify the first point of contact at each surveyed CSO.  Because JSC has already 

produced all responsive documents, the Judges should deny PTV’s Motion with respect to these 

requests. 

b. JSC Has Produced All Documents Relating to Pretesting, Alternative 
Methodologies, Tests, and Analyses 

PTV’s Motion seeks to compel the production of a wide range of documents concerning 

“pretesting, alternative methodologies, testing, and analyses relating to the Bortz surveys and their 

development.”  Motion at 7-10; 15-16.  PTV does not identify any specific documents that it has 

reason to believe were considered in connection with the 2014-17 Bortz surveys that JSC is 

withholding.  Rather, it argues that JSC should be required to search all of the records related to 

past Bortz surveys (which date back to the 1980s) to determine whether Bortz created materials in 

 
6  In the parties’ discovery correspondence, PTV has not raised any concern with respect to JSC’s 
response to PTV Follow-Up Request 22 other than JSC objection that the request “seeks personally 
identifiable information . . . for individual respondents.”  Motion at Ex. 5 p. 2.   
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connection with a past survey that could in some way be responsive to PTV’s requests.  See Motion 

at 16 (“JSC should be compelled to conduct a diligent search for the requested materials without 

limiting its search to documents related only to 2014-17…”) (emphasis original). 

PTV’s request for documents considered only in connection with prior proceedings 

exceeds the scope of discovery that is permissible in royalty distribution proceedings before the 

Judges.  See 1990-92 Order at 53 (denying discovery with respect to documentation concerning 

the 1989 Bortz Survey because “that survey was part of a prior proceeding and discovery is not 

permissible for testimony from a prior proceeding.”).  As PTV has explained to the Judges in this 

proceeding:  “[T]he history shows that Congress, the Judges, and the parties agreed that the balance 

in these proceedings must be struck in favor of less discovery and more cost-effective and efficient 

determinations—to a far greater extent than in rate-setting and civil litigation proceedings.”  PTV 

Consolidated Opp. to SDC Motion to Compel at 16 (Sept. 30, 2022).  PTV’s demand for an 

exhaustive review of records going back to the 1980s—even though no expert in the current 

proceeding considered those materials in preparing his or her testimony—is incompatible with the 

same limited discovery principles it recently embraced. 

PTV’s interest in materials prepared in connection with prior proceedings that might reveal 

how Bortz “pretested” the survey, or “considered additional or alternative questions, question 

wordings, or orderings of questions,” does not justify radically expanding the scope of discovery 

in cable royalty distribution proceedings.  See Motion at 7-9; 15-16.  In each prior proceeding, the 

parties, including PTV, had a complete opportunity to challenge the Bortz Survey methodology, 

and did in fact do so, including by calling industry participants as witnesses to testify about 

“respondent comprehension” of the questions posed.  Id. at 8; see, e.g., 2010-13 Written Rebuttal 

Testimony of Sue Ann Hamilton (arguing that Bortz Survey respondents did not understand the 
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Allocation Phase categories).  PTV also had an opportunity to serve discovery in those 

proceedings, and PTV should have equal access to records of discovery materials produced in 

those proceedings.  Tellingly, when PTV challenged the Bortz methodology in the most recent 

previous proceeding, PTV did not argue that Mr. Trautman should be required to go back in time 

and search for documents from completed proceedings. 

c. JSC Has Produced All Documents Relating to Interviewer Materials 

Finally, PTV’s Motion seeks “documents related to selection, training, and feedback of 

Bortz interviewers.”  Motion at 9; 16.  No such documents exist beyond those that JSC has already 

produced.  Sept. 2 Letter at 2, 3; Motion Ex. 4, p. 9.  As PTV recognizes, Ms. Sandra Grossman 

conducted “nearly all” of the 2014-17 Bortz surveys, and Ms. Grossman has been retained by Bortz 

to conduct the Bortz Survey since 2001.  Bortz Report at A-15.  Likewise, the interviewers 

supporting Ms. Grossman had experience conducting prior Bortz Surveys.  Trautman Decl. ¶ 9.  

Ms. Grossman trained these interviewers, including by conducting mock interviews.  Bortz Report 

at A-15.  That training did not generate or rely upon any written materials other than copies of the 

Bortz Survey questionnaires themselves, which JSC has already provided.  Trautman Decl.¶ 9.  

The Judges should not compel JSC to produce documents that it does not possess.  

CONCLUSION 

For the foregoing reasons, the Judges should deny PTV’s Motion.    
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DECLARATION OF JAMES M. TRAUTMAN 

1. I am Managing Director of Bortz Media & Sports Group, Inc. (“Bortz Media”).  I 

have supervised market research assignments involving the cable and satellite television industries 

for over thirty years, and I have had primary responsibility for management of all of the cable 

operator studies conducted by Bortz Media for the Joint Sports Claimants (“JSC”), including the 

Cable Operator Valuation of Distant Signal Non-Network Programming:  2014-17 (“Bortz 

Report”).  My background and experience are set forth in greater detail in my written direct 

testimony in this proceeding. 

2. I have reviewed Public Television’s Motion to Compel Joint Sports Claimants to 

Produce Documents Underlying the Development and Execution of Their Survey Methodology, 

Docket No. 16-CRB-0009 CD (2014-17) and submit this declaration to address several points 

raised therein.   

3. Bortz has conducted annual cable operator surveys on behalf of JSC for decades.  

These surveys ask cable system executives to allocate a hypothetical budget among different 

categories of distant signal non-network programming that correspond to the Allocation Phase 

categories at issue in this proceeding.   

4. Ensuring the confidentiality of the identities of the cable system executives who 

respond to the survey is essential to Bortz’s ability to conduct the surveys.  Redacting respondents’ 

personally identifiable information—specifically, their names and telephone numbers—is 
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necessary to preserve that confidentiality.  Unless respondent confidentiality is respected, some 

potential respondents may be deterred from participating in the Bortz Survey, and others may 

provide biased responses.   

5. The likelihood of deterring participation and biasing responses is even greater in 

the case of business executives, such as those surveyed in the Bortz Report, because of the potential 

competitive value of information disclosing the executive’s perspectives and opinions.  If a cable 

system executive became concerned that her identity would be linked to her survey responses, she 

would be unlikely to participate in future Bortz surveys.   

6. Moreover, assuring respondent confidentiality is a core principle of survey 

research.  Bortz’s ability to conduct other surveys both within and outside of the cable television 

industry depends on the trust that survey participants place in us to protect the confidentiality of 

research, and our ability to conduct those surveys could be jeopardized if it became known that we 

did not protect the confidentiality of our survey respondents.   

7. Redacting the personally identifiable information of the Bortz respondents from 

completed questionnaires and data entry spreadsheets (collectively, “Bortz Survey Data”) is also 

consistent with decades of practice in cable royalty distribution proceedings.  This information has 

been redacted in every proceeding in which Bortz has presented a version of the Bortz Surveys.   

8. Bortz itself applies any and all redactions to the Bortz Survey Data.  Bortz has a 

policy of not sharing unredacted Bortz Survey Data relating to this proceeding with any person or 

entity outside of Bortz, including counsel for the JSC.   

9. I understand that PTV disputes whether Bortz respondents were in fact told that 

their identities would be kept confidential.  They were.  I worked with Ms. Grossman to prepare 

her and her team to conduct the 2014-17 Bortz Surveys.  See Bortz Report at A-15.  The preparation 
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process consisted primarily of conducting mock interviews using the Bortz survey questionnaires, 

and did not generate or rely upon any other written materials.  During that training, all Bortz 

interviewers were specifically instructed to assure Bortz survey respondents that their identities 

would be kept confidential.  Ms. Grossman and each member of her team—all of whom have prior 

experience conducting Bortz surveys—were also aware of this practice from prior iterations of the 

Bortz surveys. 

10. I also monitored many of the interviews with Bortz survey respondents in each of 

the years 2014-17.  In those interviews, I heard interviewers assure respondents that their identities 

would be kept confidential. 

11. With the exception of redacting survey respondents’ PII, Bortz has disclosed all 

documents and data underlying the 2014-17 Bortz Surveys.  Specifically, Bortz’s disclosure 

includes a copy of every completed questionnaire, as well as copies of the Television & Cable 

Factbook from which Bortz identifies first points of contact at CSOs.  And Bortz has disclosed 

survey results compiled in Excel format, with unique identifiers for each respondent, together with 

documentation of the application of the Bortz methodology for sampling, weighting and 

projection.   
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(2014-17) 

 
DECLARATION OF NANCY A. MATHIOWETZ, PH.D. 

1. I am Professor Emerita, Department of Sociology at the University of Wisconsin-

Milwaukee (UWM) and Principal Consultant, Cirque Analytics.  Prior to joining the faculty at 

UWM in 2003, I was Associate Professor, Joint Program in Survey Methodology, University of 

Maryland and University of Michigan.  I received a B.S. from the University of Wisconsin and a 

M.S. (Biostatistics) and Ph.D. (Sociology) from the University of Michigan.  I served as co-Editor, 

Public Opinion Quarterly from 2008-2012 and as President, American Association for Public 

Opinion Research (AAPOR) from 2007-2008.  In 2015 I was awarded the AAPOR Award for 

Exceptional Distinguished Achievement.  Between 1998 and 2004, I was an associate editor of the 

Journal of Official Statistics and I have served as a reviewer for numerous other journals and 

publications.  I am an elected Fellow of the American Statistical Association.  I have testified as 

an expert on survey research methodology in federal and state court cases. 

2. I have reviewed Public Television’s Motion to Compel Joint Sports Claimants to 

Produce Documents Underlying the Development and Execution of Their Survey Methodology, 

Docket No. 16-CRB-0009 CD (2014-17) and submit this declaration to address Public Television’s 

request for personally-identifiable information (“PII”) for the Bortz Survey respondents. 

3. Respondents to the cable operator surveys conducted by Bortz Media & Sports 

Group “were assured that their responses would be kept confidential (i.e. results would be reported 

only in an aggregated form)” (Bortz Report; p. A-17).  And I understand that Bortz redacted the 
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PII of Bortz survey respondents—specifically, their names and telephone numbers—from 

materials produced to the parties in this proceeding. 

4. Bortz’s promise of confidentiality to the Bortz survey respondents, and its redaction 

of respondent PII, is consistent with established principles and codes of ethics of survey research.   

5. The protection of respondent confidentiality is a core principle in the field of survey 

research because it is essential to both securing respondent participation and ensuring unbiased 

responses.  Many potential respondents will decline to participate in a survey at all if they are 

concerned that their responses will be linked to their identity.  Further, even if a respondent agrees 

to participate, absent a guarantee of confidentiality, the respondent may not be entirely candid in 

its responses. 

6. These concerns apply to all surveys but can be particularly acute in the case of 

surveys of business executives, which must consider the potential impacts on their relationships 

with competitors, customers, suppliers, etc.  

7. As explained in the Reference Guide on Survey Research (Diamond, 2011; p. 417) 

published by Federal Judicial Center and National Academy of Sciences, “[b]ecause failure to 

extend confidentiality may bias both the willingness of potential respondents to participate in a 

survey and their responses, the professional standards for survey researchers generally prohibit 

disclosure of respondents’ identities.”   

8. Thus, the American Association for Public Opinion Research’s (AAPOR) Code of 

Professional Ethics (Section I.B.2) provides, among other things, that researchers “will not 

disclose any information that could be used, alone or in combination with other reasonably 

available information, to identify participants with their data, without participant permission.”  It 

further provides that researchers “understand that the use of our research results in a legal 
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DECLARATION OF MELINDA WITMER 

1. I have over twenty-five years of experience working in the cable industry.  From 

2001 until June 2016, I was employed by Time Warner Cable (“TWC”).  My first position at TWC 

was Vice President, Chief Counsel, Programming.  I served in that role from 2001 until 2005, 

when I was promoted to Senior Vice President, Programming.  I was promoted again in 2007, to 

Executive Vice President, Chief Video Officer, and stayed in that role until I left the company in 

June 2016, following Charter’s merger with TWC in May 2016.  My background and experience 

are set forth in greater detail in my November 2, 2022 written rebuttal testimony in this proceeding. 

2. I understand that Public Television is seeking personally-identifiable information 

(“PII”) for every respondent that participated in the Bortz Survey. 

3. In my experience in the cable industry, information concerning the relative value, 

cost and importance of different categories of television content is highly-sensitive competitive 

information in the cable industry.  Based on my experience at TWC, I would not have, and I do 

not expect that other TWC employees would have, provided this information to a surveyor in the 

absence of an assurance that my responses would remain anonymous.   

4. If I learned that my confidential responses to such a survey were revealed in the 

course of litigation, and associated with my name and phone number, I would perceive that to be 

a serious violation of trust that created a risk of competitive harm, and I expect other TWC 
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DECLARATION OF ALLAN SINGER 

1. I have over twenty-five years of experience in the cable television industry as an 

executive involved with both the acquisition and the licensing of television programming.  Over 

the course of my career, I have held several senior programming roles with major cable system 

operators.  These roles include SVP, Content Acquisition at Comcast (2007-2009) and SVP, 

Programming at Charter Communications (2011-2016).  My background and experience are set 

forth more fully in my July 1, 2022 written direct testimony in this proceeding.   

2. I understand that Public Television is seeking personally-identifiable information 

(“PII”) for every respondent that participated in the Bortz Survey.   

3. The 2014-17 Bortz Survey asks these respondents to assign relative values to the 

categories of distant signal content at issue in this proceeding by allocating a percentage of a finite 

dollar amount to each category of distant signal content that the system carried.  Their responses 

provide important information concerning the value of distant signal programming during this 

period.  The results of the Bortz Survey are consistent with my experience as a cable programming 

executive.  See Written Direct Testimony of Allan Singer, at ¶¶ 48-53 (July 1, 2022). 

4. Based on my years of experience as a programming executive at Comcast and 

Charter, I expect that Bortz would not have been able to secure the participation of cable system 

executives without promising that the executives’ responses would remain anonymous.  The 
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DOCKET NO. 16-CRB-0009 CD 
(2014-17) 

 
DECLARATION OF MICHAEL E. KIENTZLE 

1. I am over 18 years of age and an attorney duly licensed to practice law in the District 

of Columbia.  I am a counsel in the law firm Arnold & Porter Kaye Scholer LLP.  I submit this 

declaration in support of the Opposition of Joint Sports Claimants to Public Television’s Motion 

to Compel.   

2. I have personal knowledge of the following facts and if called as a witness and duly 

sworn I could and would testify competently thereto. 

3. Attached hereto as Exhibit 1 is a true and correct copy of the Copyright Arbitration 

Royalty Panel Order dated October 30, 1995 in Docket No. 94-3 CARP CD 90-92. 

4. Attached hereto as Exhibit 2 is a true and correct copy of the Copyright Royalty 

Tribunal Order dated September 7, 1993 in Docket No. 92-1-90CD.   

5. Attached hereto as Exhibit 3 is a true and correct copy of Program Suppliers’ 

Motion to Compel Production of Unredacted Documents and Data from the Joint Sports 

Claimants, Docket No. 14-CRB-0010-CD (2010-13) (Apr. 27, 2017), excluding exhibits thereto. 

6. Attached hereto as Exhibit 4 is a true and correct copy of the Copyright Royalty 

Judges’ Order on Motions to Compel Discovery Filed by IPG, Docket No. 2008-2 CRB CD 2000-

03 (Phase II) (Aug. 1, 2012). 
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7. Attached hereto as Exhibit 5 is a true and correct copy of the American Association 

for Public Opinion Research’s Statement on Protecting Respondent Confidentiality in Litigation 

Surveys. 

8. Attached hereto as Exhibit 6 is a true and correct copy of the Brief of Council of 

American Survey Research Organizations, Inc. and American Association of Public Opinion 

Research as Amici Curiae in Support of Plaintiff’s Motion for Protective Order in Oklahoma v. 

Tyson Foods, Inc., No. 05-CV-329-GKF-PJC (Feb. 24, 2009).   

9. Attached hereto as Exhibit 7 is a true and correct excerpt from the Corrected 

Proposed Findings of Fact and Conclusions of Law of the Settling Parties, Docket No. 2007-3 

CRB CD 2004-2005 (Mar. 24, 2010). 

 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this 28th day of November, 2022, at Washington, D.C.  

 

  /s/ Michael Kientzle   
 Michael E. Kientzle 
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Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
 

___________________________________ 
 ) 
In the Matter of ) 
 ) Docket No.  14-CRB-0010-CD (2010-13) 
Distribution of the 2010-2013  )    
Cable Royalty Funds ) 
___________________________________ ) 
 
 
PROGRAM SUPPLIERS’ MOTION TO COMPEL PRODUCTION OF UNREDACTED 

DOCUMENTS AND DATA FROM THE JOINT SPORTS CLAIMANTS 
 

 Pursuant to the Copyright Royalty Judges’ (“Judges”) scheduling order in this 

proceeding, and the discovery schedule agreed to by the parties participating in the Allocation 

Phase of this proceeding (the “Allocation Phase Parties”),1 the Motion Picture Association of 

America, Inc. (“MPAA”), on behalf of its member companies and other producers and/or 

distributors of syndicated series, movies, specials, and non-team sports broadcast by television 

stations (“Program Suppliers”), hereby submits the foregoing motion seeking to compel the 

production of unredacted discovery documents and data from the Joint Sports Claimants (“JSC”) 

(“Motion”).   

As explained in detail below, Program Suppliers seek an order from the Judges 

compelling JSC to produce unredacted documents and input data critical for Program Suppliers 

to verify and test the weighted survey results and confidence intervals contained in the report 

prepared by Bortz Media & Sports Group, Inc. (“Bortz”) entitled Cable Operator Valuation of 

Distant Signal Non-Network Programming:  2010-13 (“Bortz Report”), which accompanied the 

Written Direct Testimony of James M. Trautman filed as a part of JSC’s December 22, 2016 

                                                 
1 The Allocation Phase Parties are Program Suppliers, the Joint Sports Claimants (“JSC”) the Commercial 
Television Claimants (“CTV”), the Public Television Claimants (“PTV”), the Settling Devotional Claimants 
(“SDC”), and the Canadian Claimants Group (“CCG”).  
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Written Direct Statement (“WDS-A”).2  JSC has refused to produce the unredacted documents 

and input data to Program Suppliers, notwithstanding Program Suppliers’ repeated 

communications to JSC regarding the critical importance of such documents to Program 

Suppliers’ ability to test and verify the multiple bottom-line numbers in the Bortz Report.  

Program Suppliers’ Motion is supported by the Declaration of expert statistician, Martin R. 

Frankel, Ph.D., and its supporting exhibits, all of which are attached hereto as Exhibit A.  

Program Suppliers have also attached, as Exhibits B-H, the correspondence between Program 

Suppliers and JSC related to this discovery dispute.3  As Exhibits B-H demonstrate, Program 

Suppliers and JSC made numerous attempts to meet and confer over a three month period in an 

effort to resolve their discovery dispute related to JSC’s redaction of the Bortz input data 

(through conference calls, and through both correspondence and email).  Unfortunately, these 

were unsuccessful, prompting Program Suppliers to file the Motion. 

BACKGROUND 

 Pursuant to the agreement of the Allocation Phase Parties, on January 10, 2017, JSC 

made an initial voluntary production of nonprivileged underlying documents related to its WDS-

A to the parties.  JSC acknowledged in the January 10 letter transmitting its initial discovery 

production that it produced “redacted copies of the certain documents pertaining to the 2010-13 

Bortz surveys in order to maintain the confidentiality of survey respondents.”  See Exhibit B at 1.  

However JSC failed to identify which documents in its production were redacted, and failed to 

provide a redaction log explaining the bases for its redactions.  Program Suppliers, on their own, 

                                                 
2 See Bortz Report at pp. 3 (Table I-1), 4 (Figure I-1), 41-42 (text and Table IV-1), 43 (Figure IV-1), 44 (Table IV-
2), 45 (Table IV-3), 46 (Table IV-4), 47 (Table IV-5), and Appendix D, at pp. D-8-11. 
 
3In an effort to reduce the volume of this pleading, Program Suppliers have not attached their January 26, 2017 
Follow Up Discovery Requests as an exhibit, and instead attach JSC’s February 17, 2017 Responses to Program 
Suppliers’ Follow Up Discovery Requests, which repeat each of Program Suppliers’ January 26, 2017 Follow Up 
Discovery Requests, followed by JSC’s Responses.  The particular Program Suppliers Follow Up Requests at issue 
in this Motion are PS Requests 4-5, 7-8, 19, 22-23, 32-33, 50, 52-54, and 63-64.  See Exhibit D at 4-7, 10-13, 15-17, 
22-25, and 27-28.   
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examined JSC’s January 10 discovery production and discovered that (1) JSC had redacted 

portions of the 2010-13 Bortz survey questionnaire forms (bates stamped as JSC 00005097 -JSC 

00008172) and the 2010-13 Bortz survey data entry spreadsheets (Microsoft Excel files labeled 

with bates stamps JSC 00008183 –JSC 00008186), and (2) those redactions went beyond the 

information necessary to protect the confidentiality of individual Bortz survey respondents.  

Accordingly, on January 26, 2017, Program Suppliers served JSC with Follow Up Discovery 

Requests seeking to have JSC produce unredacted copies of these documents to Program 

Suppliers in discovery.   

By way of example, Program Suppliers’ January 26, 2017 Follow Up Discovery Requests 

Nos. 4-5 and 7-8 to JSC detailed Program Suppliers’ concerns as follows: 

4. From examining the documents that JSC produced in discovery related to Appendix 
B of the Trautman Testimony, entitled Cable Operator Valuation of Distant Signal 
Non-Network Programming 2010-13 (hereafter referred to as the “Bortz Survey”), it 
appears that JSC produced redacted copies of the 2010-2013 Bortz Survey 
questionnaires (see JSC00005097 – JSC0008172).  Program Suppliers do not object 
to JSC redacting the names of the particular individuals who were Bortz Survey 
respondents for the 2010-2013 Bortz Survey questionnaires to maintain the 
confidentiality of their individual responses.  However, it is clear that JSC did not 
limit is redactions on the questionnaires to just the names of individual Bortz Survey 
respondents.  Instead, it appears that JSC also redacted additional information from 
the questionnaires, such as the identity of the particular cable system being surveyed 
(“System Name”), the location of the cable system being surveyed (“City/State”), the 
subscribers Bortz attributed to that cable system (“Subscribers”), the “Remit 
Number” Bortz assigned to the cable system, the royalties Bortz attributed to the 
cable system (“Royalties”), and the particular strata assigned to the cable system 
within the Bortz sample (“Strata”).  None of these redactions are proper, as they 
impede Program Suppliers’ ability to verify the bottom line results of the Bortz 
Survey, including but not limited to replicating sample selection (including the degree 
to which the cable systems selected are representative of the universe of Form 3 cable 
systems), response rates, and standard errors for the Bortz Survey.  Produce 
unredacted copies of the 2010-2013 Bortz Survey questionnaires. 

5. From examining the documents that JSC produced in discovery, it appears that JSC 
produced documents labelled on the JSC production index as JSC00008183 – 
JSC00008186 (Survey Data Entry), JSC00008187 –JSC00008191 (Survey Results), 
and JSC00008192 –JSC00008199 (Universe Data, Sampling and Stratification 
Statistics).  These files do not include the necessary input data, output data, 
intermediate data sets, program files, macros, and code for Program Suppliers to 
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verify the bottom-line results of the Bortz Survey, including but not limited to 
replicating Bortz’s sample selection processes, estimation processes, response rate 
calculations, and standard error calculations.  Please produce all data files, program 
files, macros, and code Bortz utilized in its calculations.   

*** 

7. Please produce all computer programs that were utilized in the computation of the 
estimates, confidence intervals, and standard errors reported in the Bortz Survey for 
2010-2013.   

8. Please produce the copyright royalty revenue, subscriber information, stratum 
number, cable system name, and Cable Data Corporation system identification 
number associated with each set of respondent data allocations reported in the Bortz 
Survey Data entry files and Bortz Survey result percentage allocations JSC produced 
for each of the 2010-2013 Bortz Surveys (i.e., JSC00008183 – JSC00008186 (Survey 
Data Entry), JSC00008187 –JSC00008191 (Survey Results)).   

See Exhibit D at 4-7 and 10-13 (Program Suppliers’ Follow Up Discovery Requests Nos. 4-5 and 

7-8).  Program Suppliers also requested that JSC produce a redaction log identifying the redacted 

materials with specificity, and setting forth the bases for their redactions.  See Exhibit D at 4 

(Program Suppliers’ Follow Up Discovery Request No. 3). 

 Program Suppliers engaged JSC in a meet and confer conference call to discuss their 

Follow Up Requests on February 7, 2017.  During this conference call, Program Suppliers 

explained to JSC that JSC’s redactions exceeded what was reasonably necessary for JSC to 

protect the confidentiality of individual Bortz survey respondents and, in fact, impeded any 

meaningful statistical review or analysis of the Bortz survey results.  Program Suppliers also 

clarified that they did not object to JSC redacting the name and contact information for 

individual Bortz survey respondents from its discovery production, but did object to JSC’s 

redaction of input data that is required to verify and test the weighted Bortz survey results and 

confidence intervals.  In addition, Program Suppliers reminded JSC that given that a Protective 

Order had already issued in this proceeding, JSC could rest assured that, redacted or not, all of 
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the confidential or proprietary information underlying the Bortz Report, which had been 

designated as “Restricted” would be subject to the Protective Order protections.4     

JSC responded to Program Suppliers by letter on February 16, 2017, reiterating its refusal 

to produce unredacted documents underlying the Bortz Report to Program Suppliers.  Instead, 

JSC offered to produce the unredacted documents underlying the Bortz Report to Cable Data 

Corporation (“CDC”), subject to a discovery agreement similar to one utilized by JSC in the 

2004-2005 Cable Phase I Proceeding.  Besides preventing Program Suppliers and the other 

Allocation Phase Parties from requesting or obtaining any unredacted Bortz survey input data, 

that agreement would require all analyses of unredacted input data underlying the Bortz Report 

to be performed exclusively by CDC.  See Exhibit C.   

JSC followed its February 16 correspondence with Responses to Program Suppliers’ 

Follow Up Discovery Requests on February 17, 2017.  See Exhibit D.  JSC responded to many of 

Program Suppliers’ Follow Up Requests with responses similar to the following: 

RESPONSE: JSC objects that this request seeks confidential 
survey responses and other data which might directly or indirectly 
identify a survey respondent. JSC further responds that it has 
produced all information necessary to replicate the Bortz Survey’s 
sample selection processes, response rate calculations, and 
unweighted survey results. See Universe Data, Sampling and 
Stratification Statistics (JSC00008192-99); “2010 Sample (Status)” 
(JSC00008247); “2011 Sample (Status)” (JSC00008248); “2012 
Sample (Status)” (JSC00008247); “2013 Sample (Categorized)” 
produced herewith (JSC00008265); redacted 2010-2013 Survey 
Data Entry files (JSC00008183-86); 2010-2013 Survey Results 
(JSC00008187-91); redacted 2010-2013 Bortz Survey 
questionnaires (JSC00005097-8172). JSC produces herewith the 
Visual Basic computer code (JSC00022530-36) containing the 
formulas Bortz Media applied in conjunction with unredacted 
Survey Data Entry files to produce weighted survey results and 
confidence intervals for 2010-2013. Consistent with the practice in 

                                                 
4 See Protective Order at 1-2 (March 31, 2016) (defining “confidential information” subject to the Protective Order 
as including “proprietary or private business information, in any form or format, the disclosure of which would 
damage the Producing Party, grant unfair advantage to the Receiving Party, or inhibit the ability of the Producing 
Party to obtain like information in the future.”). 
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prior proceedings, JSC also will provide the unredacted Survey 
Data Entry files and unredacted 2010-2013 Bortz Survey 
questionnaires to an agreed-upon neutral third party upon Program 
Suppliers’ execution of an agreement embodying the same material 
terms as the July 13, 2009 agreement executed by Program 
Suppliers in the 2004-05 Phase I proceedings (copy attached).      
 

See Exhibit D at 4-7, 10-13, 15-17, 22-25, and 27-28 (JSC Responses to Program Suppliers’ 

Follow Up Requests 4-5, 7-8, 19, 22-23, 32-33, 50, 52-54, and 63-64).  JSC also produced a 

redaction log on February 17, 2017, which set forth the following basis for each of JSC’s 

redactions to the underlying documents related to the Bortz Report:  “Consistent with prior 

practice, JSC has redacted information that might directly or indirectly identify a survey 

respondent.”  See Exhibit E at 8-10.  Clearly, JSC’s own “prior practice” is not a proper legal 

basis for JSC’s redactions.   

At Program Suppliers’ request, Dr. Frankel reviewed JSC’s discovery production and 

correspondence to assess the potential impact of JSC’s offer to utilize CDC as an intermediary to 

receive and analyze the unredacted Bortz input data, and to determine whether JSC’s redacted 

production, would provide him with the information necessary to test the validity of Bortz survey 

and to verify the bottom-line figures contained in the Bortz Report.  Dr. Frankel concluded that 

JSC’s redactions of the Bortz input data “impede the replication and any meaningful statistical 

analysis of the weighted Bortz Survey results and confidence intervals set forth in the Bortz 

Report.”  See Exhibit A at ¶ 5.  Specifically, he determined that JSC had not produced all of the 

input data necessary for him to replicate the weighted Bortz survey results and related confidence 

intervals, or to perform the statistical tests necessary to verify the accuracy of those figures, or 

the Bortz survey.  See Exhibit A at ¶¶ 3-8.    

Dr. Frankel also found that JSC’s offer to utilize CDC as an intermediary was 

inappropriate, because CDC “lacks the statistical expertise necessary to evaluate the unredacted 

Bortz input data and perform the statistical analysis necessary to test the reliability of the 
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weighted Bortz survey results and confidence intervals.” See Exhibit A at ¶ 10.  Dr. Frankel 

further concluded that it was neither appropriate nor reasonable for him, as an expert statistician, 

“to rely on statistical analyses performed by a non-expert third party such as CDC as the basis 

for any of my conclusions regarding the reliability of the Bortz survey, or the reasonableness of 

any of the computations underlying the weighted Bortz survey results or the confidence intervals 

contained in the Bortz Report.”  See Exhibit A at ¶ 10.  Indeed, Dr. Frankel found that JSC’s 

proposal to utilize CDC as an intermediary would impede his ability to perform a “complete and 

independent statistical review and analysis” of the Bortz survey results, because it would restrict 

the form and manner in which he could conduct his analysis.  See Exhibit A at ¶ 12.  As a 

compromise, Dr. Frankel instructed Program Suppliers to offer to JSC that the unredacted Bortz 

discovery data be produced directly to Dr. Frankel.  See Exhibit A at ¶ 11.   

Program Suppliers made Dr. Frankel’s compromise proposal to JSC via letter on March 

1, 2017.  See Exhibit F.  Program Suppliers also pointed out that JSC’s redactions were 

improper, and that JSC had conceded through its earlier correspondence and meet and confer 

conference calls that JSC had failed to produce the underlying input data necessary for Program 

Suppliers to test the validity of the weighted Bortz survey results and the related confidence 

intervals.  Program Suppliers also reminded JSC that production of such underlying documents 

and data is required under the Judges’ regulations and relevant precedent.  See id.   

By letter dated March 14, 2017, JSC rejected Dr. Frankel’s compromise proposal.  In 

addition, JSC took the position that Program Suppliers’ analysis of the unredacted Bortz input 

data should be limited to the non-statistical analyses that JSC would direct CDC to perform for 

Program Suppliers.  See Exhibit G at 2-3.  Program Suppliers and JSC and held another meet and 

confer conference call regarding the issues addressed in JSC’s March 14 letter on March 24, 

2017.  During that conference call, Program Suppliers again sought a compromise whereby JSC 
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would disclose the unredacted input data necessary for Program Suppliers to verify the weighted 

Bortz survey results and confidence intervals and perform other statistical tests.5  On March 28, 

2017, JSC informed Program Suppliers over email that a compromise could not be reached, and 

that the parties were at an impasse.  See Exhibit G.   

Accordingly, Program Suppliers had no choice but to file the instant Motion seeking to 

compel the unredacted documents and input data underlying the Bortz Report that JSC should 

have produced to Program Suppliers more than three months earlier, on January 10, 2017, 

pursuant to the Allocation Phase Parties’ discovery agreement.     

ARGUMENT 

To be clear, Program Suppliers do not oppose parties’ reasonable redactions of 

documents produced in discovery, especially when such redactions protect privileged 

information, or are otherwise supported by a proper legal basis.  However, that is not the case 

here.  JSC’s redactions do not to remove privileged information and are not narrowly tailored to 

preserve the confidentiality of individual Bortz survey respondents.   Instead, JSC’s redactions 

remove input data that Mr. Trautman and Bortz utilized in preparing the Bortz Report, and which 

is necessary for Program Suppliers to verify and test the weighted Bortz survey results and the 

related confidence intervals.  JSC’s redactions are clearly improper, and should not be permitted 

by the Judges.  The Judges should also reject JSC’s proposal that would require Program 

Suppliers to utilize CDC as an intermediary to receive and analyze the unredacted Bortz survey 

input data. 

                                                 
5 In a further attempt to reach a compromise, Program Suppliers suggested that JSC produce a version of the 
Microsoft Excel files bates stamped JSC 00008183 –JSC 00008186 with information regarding the royalties paid by 
the cable system, the subscribers attributed to the cable system, and the stratum assigned to the cable system linked 
with each Bortz survey respondent’s percentage allocations for the Bortz constant sum question for each royalty 
year. 
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I. JSC Must Produce All Nonprivileged Documents And Input Data Contributing To 
The Bottom-Line Figures In The Bortz Report, And Cannot Withhold Such Input 
Data In This Proceeding Based On A Claim Of “Confidentiality.” 

 
 “[P]arties may request of an opposing party nonprivileged underlying documents related 

to the written exhibits and testimony” submitted in royalty distribution proceedings.  See 37 

C.F.R. § 351.6.  Where a party, such as JSC, submits written testimony or exhibits containing 

expert reports or analyses that present bottom-line numbers to the Judges as a basis for royalty 

allocation, that party must produce all of the underlying documents and data necessary to permit 

opposing parties to test the validity of those bottom-line numbers.  See Amended Joint Order On 

Discovery Motions, Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 

1999-2009 (Phase II) at 19 (July 30, 2014) (“The Judges and their predecessors have emphasized 

time and again that ‘parties are obligated to produce any information needed to verify any 

bottom-line numbers that they intend to use in the proceeding, and to provide that information in 

as orderly, usable and complete a fashion as possible.’” (citing Order Granting IPG Motion to 

Compel Production of Electronic Documents, Docket No. 2008-1 CRB CD 98-99 (Phase II) at 4 

(January 31, 2014))); see also Order Denying IPG Motion to Strike SDC Rebuttal Statement, 

Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-2009 (Phase II) at 

3 (July 20, 2015) (“The Judges have previously explained that the measure of whether 

production is adequate is not whether the receiving party can achieve the same results; rather, it 

is whether the receiving party is able to test the validity, vel non, of the producing parties’ 

computations.”) (emphasis in original). 

There is no question here that JSC is withholding nonprivileged underlying documents 

related to the bottom-line figures in the Bortz Report.  By its own admission, JSC has not 

produced the unredacted underlying documents and input data that were actually utilized by Mr. 

Trautman and his staff at Bortz to generate the weighted Bortz survey results and the related 
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confidence intervals.6  Moreover, Program Suppliers’ expert statistician, Dr. Frankel, has 

reviewed JSC’s production and confirmed that the input data necessary for him to test the 

validity of the weighted Bortz survey results and confidence intervals has not been produced by 

JSC.  See Exhibit A at ¶¶ 3-8.  Dr. Frankel’s conclusion regarding JSC’s faulty production is 

further confirmed by the Settling Devotional Claimants’ (“SDC”) expert witness Dr. Erkan 

Erdem, who also indicated that he was unable to perform certain statistical tests to evaluate the 

validity of the Bortz survey results because the relevant underlying data was not available to 

him.7  Thus, it is clear that JSC has failed to produce all nonprivileged underlying documents 

related to the Bortz survey results to the Allocation Phase Parties in this proceeding, including 

Program Suppliers.   

II. JSC’s Objections Have No Legal Basis.  
 

JSC objects to production of the requested documents, arguing that it needs “to preserve 

the confidentiality promised to [Bortz] survey respondents.”  See Exhibit G at 1.  This objection 

appears to be based on some selective quotations from an October 30, 1995 discovery order 

issued by the Copyright Office (“Office”) in the 1990-92 Cable Phase I Proceeding, which 

denied Program Suppliers’ request for unredacted Bortz “questionnaires, computer disks, 

printouts, tabulations and analyses” on the “grounds of confidentiality”.   See Exhibit G at 1-2 

(quoting Order, Docket No. 94-3 CARP CD 90-92 at 50 (October 30, 1995) (“October 30, 1995 

Order”)).  However, as Program Suppliers explain below, that Order does not permit JSC’s 

redactions to its input data in this proceeding. 

                                                 
6 See, e.g., Exhibit C at 1-2; Exhibit D at 4-7, 10-13, 15-17, 22-25, and 27-28 (JSC Responses to Program Suppliers’ 
Follow Up Requests 4-5, 7-8, 19, 22-23, 32-33, 50, 52-54, and 63-64); Exhibit E at 8-10 (JSC Redaction Log); 
Exhibit G at 1-2; and Exhibit H at 1 (recognizing that Program Suppliers do not currently have, and JSC has not 
produced to Program Suppliers, the unredacted documents actually utilized to generate, or necessary to test the 
validity of, the weighted Bortz survey results or confidence intervals). 
 
7 See SDC Amended Written Direct Statement, Erdem Written Direct Testimony, at 11, n.30 (March 9, 2016). (“Due 
to lack of data (i.e., IDs for systems with completed surveys), I am unable to perform the weighted equality of 
means statistical test with the Bortz survey results.”).   
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First, the October 30, 1995 Order is clear that any objection to discovery production 

based on “confidentiality” cannot be applied to the input data and documents necessary to test 

the validity of bottom-line figures appearing in a party’s written exhibits or testimony.  Indeed, 

the Office articulated the following “overriding principle” at the outset of that Order “to provide 

the parties guidance” for future royalty distribution proceedings: 

Parties who offer bottom-line figures in a CARP 
proceeding must be prepared to share all the underlying data that 
contributed to those bottom-line figures, notwithstanding the 
problems of confidentiality.  Each of the data inputs in a survey or 
study could contain errors or be the source of undercounting for 
one or more of the Phase I parties, and, therefore, they are all 
important to the process of verification.   

Therefore, in a number of rulings, the Office has directed 
the parties to negotiate in good faith protective orders so that the 
underlying data can be revealed and confidentiality can be 
protected. 

 
October 30, 1995 Order at 2.   

With regard to the specific issue of Program Suppliers’ request for documents underlying 

Bortz’s sample selection, the Office held that production of “confidential” Bortz input data was 

required, subject to protective order: 

Program Suppliers’ request is…granted[.]  To the extent that the 
documentation sought will reveal the identity of the cable systems 
and respondents participating in these [Bortz] surveys, Program 
Suppliers and Joint Sports Claimants shall negotiate in good faith 
the terms of a protective order to protect those portions of the 
documentation requiring confidentiality.  
 

See id. at 51.   

Here, unlike the discovery dispute addressed in the October 30, 1995 Order, the Judges 

already adopted a Protective Order that was jointly proposed by the parties, and specifically 

designed to protect confidential and proprietary information.  See Protective Order at 1-2 (March 

31, 2016).  Accordingly, unlike the discovery dispute at issue in the October 30, 1995 Order, 
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protection already exists to addresses any confidentiality concerns JSC may have regarding the 

production of unredacted underlying documents and input data related to the Bortz Report.   

 Second, unlike the discovery dispute addressed in the October 30, 1995 Order (at 46-48), 

here, Program Suppliers do not seek the disclosure of information that could identify individual 

Bortz survey respondents, and have indicated repeatedly that they have no objection to redaction 

of the Bortz survey questionnaires and other survey data to remove the names and contact 

information for individuals responding to the Bortz survey.  See, e.g., supra  at 3-4, see also 

Exhibit D at 4-7 (Program Suppliers’ Follow Up Requests 4-5 and 7-8) and Exhibit F at 2.8   

 Third, unlike in the 1990-92 Cable Phase I proceeding, here Program Suppliers have 

demonstrated, through the declaration of their expert witness, Dr. Frankel, that JSC’s redactions 

extend well beyond redactions necessary to protect the confidentiality of individual Bortz survey 

respondents; they obscure cable system royalty, subscriber, and stratum input data that are 

necessary to replicate, verify, and test the bottom-line figures in the Bortz Report.  See Exhibit A 

at ¶¶ 3-8.  Specifically, JSC has redacted input data underlying the weighted Bortz survey results 

and confidence intervals, such as the “Royalties,” “Strata,” “System Name,” “City/State,” 

“Subscribers,” and “Remit Number” appearing on the 2010-2013 Bortz Survey Questionnaires, 

and the “Royalties,” “System Name,” “City/State,” “Subscribers,” and “Remit Number” 

appearing on the 2010-2013 Survey Data Entry Spreadsheets.   See id. (JSC Redaction Log 

entries for JSC 00005097 – JSC 00008172 and JSC 00008183 – JSC 00008186); see also Exhibit 

                                                 
8 Indeed, Program Suppliers understand and appreciate JSC’s desire to preserve the confidentiality of individual 
survey respondents and protect their private contact information, having submitted their own cable operator survey 
in this proceeding conducted by Horowitz Research, Inc. (“Horowitz Survey”).  For this reason, Program Suppliers 
did not request (and do not seek) any information about individual Bortz survey respondents.  Instead, Program 
Suppliers seek the input data necessary to verify and test, and to perform statistical analysis related to, the bottom-
line figures in the Bortz Report—all of which is clearly subject to production in this proceeding.   
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A at 4-8 and Frankel Exhibits 1-2.9  Clearly, Program Suppliers have a legitimate need for the 

unredacted information that is critical to their expert’s statistical review of the Bortz survey 

results and the underlying data.  Accordingly, JSC’s objection to production of unredacted 

documents and input data related to the bottom-line figures in the Bortz Report unsustainable, 

and the Judges must enter an order compelling JSC to produce the unredacted documents and 

input data underlying the Bortz Report to Program Suppliers. 

III. JSC’s Proposal To Produce Unredacted Documents Only To CDC, And Under 
Terms That Would Prevent Program Suppliers From Accessing Input Data On 
Their Own, Is Improper. 

 
 JSC’s proposal to have Program Suppliers’ route requests for critical analysis of  

documents underlying the Bortz Report through CDC does not satisfy JSC’s discovery 

obligations in this proceeding, and should not be permitted by the Judges.  JSC’s proposal fails 

here for several reasons.   

First, Program Suppliers’ discovery agreement with JSC in a prior proceeding that 

restricted their access to Bortz survey input data does not carry over to this proceeding.  Indeed, 

the July 13, 2009 Bortz Discovery Agreement, by its terms is limited to the 2004-2005 Cable 

Phase I proceeding, and expressly does not limit any party’s right to seek and obtain unredacted 

information related to the Bortz cable operator surveys for other royalty years.  See Exhibit C 

and 6 (July 13, 2009 Bortz Discovery Agreement at ¶ 11).  Indeed, Program Suppliers have not 

accepted, and cannot be compelled to accept, the terms of the July 13, 2009 Bortz Discovery 

Agreement in this proceeding.   

Second, Program Suppliers (and the Judges) have a different set of facts before them in 

this proceeding than they had in past proceedings where Program Suppliers agreed, voluntarily, 

                                                 
9 None of this nonprivileged Bortz survey input data is properly the subject of redaction in royalty distribution 
proceedings, especially when the Judges have already entered a Protective Order designed to protect confidential 
and proprietary information from disclosure. 



 

Program Suppliers’ Motion To Compel Production From JSC | 14  
 

to utilize CDC as an intermediary.  As an initial matter, Program Suppliers now have had 

experience using CDC in the manner JSC proposes in the 2004-2005 Cable Phase I proceeding, 

and are in a better position to understand the limitations that such an arrangement imposes on 

Program Suppliers’ ability to perform their own statistical tests on the unredacted Bortz input 

data.   

Moreover, in this proceeding, now that Program Suppliers have had the benefit of 

conducting their own cable operator survey, the Horowitz Survey, they and their expert 

witnesses better understand the types of statistical tests and analyses that they need to perform to 

verify the accuracy of the Bortz Report.  Consequently, they do not consider CDC an appropriate 

party to undertake such work.  Indeed, Dr. Frankel has reviewed both the redacted Bortz 

discovery production and JSC’s proposal related to CDC, and has concluded that JSC’s proposal 

is inappropriate, because it would compromise his ability to conduct a full and independent 

statistical review of the Bortz Report and the bottom-line figures it presents.  See Exhibit A at ¶¶ 

9-10.  Thus, Program Suppliers’ experience and the findings of Dr. Frankel present a different 

record here than in past proceedings. 

 Third, it is plainly bad policy to allow a producing party to control the form and process 

an opposing party may choose to analyze the producing party’s data.  It is cavalier of JSC to 

suggest that Program Suppliers do not need to perform (and should not be permitted an 

opportunity to perform) their own statistical tests utilizing the actual unredacted input data 

underlying the Bortz Report.  See Exhibit G at 2-3.  As Dr. Frankel, concluded “turning the full 

[Bortz] data over to CDC restricts the form and manner in which I can perform my analysis, and 

ultimately compromises my expert examination and opinion.”  See Exhibit A at ¶ 12.   JSC 

should not be permitted to decide or control the type of statistical tests that opposing parties can 

conduct on the Bortz input data, or to manage the form and manner under which any such 
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JOINT SPORTS CLAIMANTS 
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Robert Alan Garrett 
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Michael Kientzle 
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 (847) 686-2230 • Fax (847) 686-2251 
info@aapor.org • www.aapor.org 

One Parkview Plaza, Suite 800 
Oakbrook Terrace, IL  60181 USA 

 

AAPOR Statement on Protecting Respondent Confidentiality in Litigation Surveys 

Background 
 
Survey research offers multiple, practical benefits in both litigation and non-litigation contexts, particularly 
where information must be gathered from a large number of individuals and analyzed. According to the 
Federal Reference Manual on Scientific Evidence, (3rd Ed., at 417): “[O]ne of the advantages of a survey is 
that it avoids a repetitious and unrepresentative parade of witnesses.” Accordingly, numerous courts have 
acknowledged the value and usefulness of surveys. 
 
The American Association for Public Opinion Research (AAPOR) strongly opposes the release of 
personally-identifying information from surveys in litigation (and other) contexts.  
 
In the context of litigation, a party to a case may try to obtain the names and contact information for  
respondents to an opposing party’s survey to discredit the survey through respondent depositions. Or one 
party to the case may sponsor a “survey” solely for the purpose of identifying class members who will 
subsequently be subpoenaed for deposition testimony. These practices not only violate the promise of 
confidentiality that is made to respondents when they agree to participate in a survey, but they may also 
have a chilling effect on respondent participation in research and undermine the public interest in the ability 
of surveys to elicit accurate information from respondents.   

 
AAPOR’s Position 
 
The AAPOR Code of Professional Ethics and Practices explicitly calls for the protection of identifying 
information about survey respondents. This ethical obligation is not relieved when survey results are 
proffered in a legal proceeding. AAPOR urges all researchers to comply with its strict standards for 
protecting survey respondents’ privacy and confidentiality. It strongly condemns the practice of seeking 
such information in a litigation context. Courts have also acknowledged the importance of respondent 
confidentiality and generally agree that the industry’s ethical standards for confidentiality should be 
respected. 
 
AAPOR believes confidentiality of survey respondents’ identities must be preserved to avoid harming the 
vital public interest in promoting survey research. AAPOR’s emphasis on respondent confidentiality is 
consistent with generally accepted standards and guidelines for survey research that ensure reliability and 
accuracy. These professional standards, adopted and implemented by AAPOR and other professional 
societies such as the Council of American Survey Research Organizations and the American Statistical 
Association, reflect the fact that confidentiality represents an important element of survey design. 
 
Survey respondents are more likely to be “neutral witnesses” and to give accurate, unbiased information if 
they are assured confidentiality. Often, individuals will not participate in a study if they think the 
information will be used for any purpose other than research. Furthermore, even if some people agree to 
participate without the promise of confidentiality, the researcher cannot guarantee that those people form a 
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representative sample of the total population that is to be sampled. Thus, confidentiality not only helps to 
ensure unbiased responses, but also contributes to a representative sample. 
 
When information about populations rather than individuals is relevant in litigation, a normal part of the 
foundation for admissibility is the requirement that the survey evidence be reliable. Since confidentiality of 
respondents’ identities is essential to reliability, if there is no confidentiality, then there is no foundation for 
admissibility and the judicial process cannot benefit from the information provided by surveys. Because 
survey research plays an important role in both litigation and non-litigation contexts, the loss of the survey 
as a research tool deprives society of an important method of data collection. No other tool permits 
researchers to obtain similar data, and without that data, many issues affecting public and private interests 
cannot be comprehensively and intelligently analyzed. 
 
AAPOR believes that excellence in survey practice requires that survey methods be fully disclosed—
reported in sufficient detail to permit replication by another researcher – and that all data (subject to 
appropriate safeguards to maintain privacy and confidentiality) be fully documented and made available for 
independent examination. To promote that practice, AAPOR has established an exemplary and 
comprehensive list of discoverable information (encompassed in its Code of Professional Ethics and 
Practices and the Transparency Initiative) that nonetheless excludes the identity or identifying 
characteristics of respondents. AAPOR urges all researchers to comply with its disclosure standards.   
 
According to the Federal Reference Manual on Scientific Evidence (at 418) “[T]he need for surveys and the 
availability of other means to examine and ensure their trustworthiness argue for deference to legitimate 
claims for confidentiality in order to avoid seriously compromising the ability of surveys to produce 
accurate information.” AAPOR agrees. 
 
We Can Help  
 
AAPOR members who require assistance to protect respondent identities in a litigation setting should 
contact Rich Morin at rmorin@pewresearch.org to explore whether an amicus brief filed by AAPOR is 
appropriate.  
 
It is our obligation to do everything we can to protect the identities of our respondents and AAPOR 
supports the efforts of our members to meet this obligation. 
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Proof of Delivery

 I hereby certify that on Monday, November 28, 2022, I provided a true and correct copy of

the Opposition of the Joint Sports Claimants to Public Television's Motion to Compel to the

following:

 Public Television Claimants, represented by Ronald G. Dove Jr., served via E-Service at

rdove@cov.com

 Broadcast Music, Inc. (BMI), represented by Jennifer T. Criss, served via E-Service at

jennifer.criss@dbr.com

 Major League Soccer, L.L.C., represented by Edward S. Hammerman, served via E-Service

at ted@copyrightroyalties.com

 SESAC Performing Rights, LLC, represented by Timothy L Warnock, served via E-Service

at twarnock@loeb.com

 Multigroup Claimants, represented by Brian D Boydston, served via E-Service at

brianb@ix.netcom.com

 ASCAP, represented by Sam Mosenkis, served via E-Service at smosenkis@ascap.com

 Devotional Claimants, represented by Matthew J MacLean, served via E-Service at

matthew.maclean@pillsburylaw.com

 National Public Radio, represented by Amanda Huetinck, served via E-Service at

ahuetinck@npr.org

 Commercial Television Claimants / National Association of Broadcasters, represented by

David J Ervin, served via E-Service at dervin@crowell.com

 Program Suppliers, represented by Lucy H Plovnick, served via E-Service at lhp@msk.com

 Global Music Rights, LLC, represented by Scott A Zebrak, served via E-Service at

scott@oandzlaw.com

 Canadian Claimants, represented by Lawrence K Satterfield, served via E-Service at



lksatterfield@satterfield-pllc.com

 Signed: /s/ Michael E Kientzle
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