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sero'he
ggyxgZCZT RO~TY TRXBUZLT

3kdjastment ac caMe
Royalty Ru1es

CRT Docket So. 89-5-CXGh,

MOTION REQUESTXNG REVISION
OP PROPOSED SE 0 308.

Program Suppliers request that the Tribunal revise proposed.

$308.? (d) (1) which was promulgated by the Tribunal ' order of

November 15, 1990, in the captioned. docket. Program Suppliers

submit that a revision is necessary to conform the proposed rule

with the pertinent FCC rules axed long-standing industry practice.

The proposed. language of $308.2(d) has the potential for creating

confusion among cable system operators seeking to comply with Me

new syndex royalty rate.
The new syndex rate applies in cases where a cable system is

outside the 35-mile zone of a top 100 market hut within the Grade

8 contour of a VHF station licensed to that market. Proposed

5308.2(d) makes it ayyear that the 35-mile specified zone is tied
to stations rather than to markets. The, Tribunal ' explanation

highlights this problem: the rule is stated to be designed. "to

coordinate with the FCC definition, which refers to the cable

system being 35 miles from the broadcast system fsicj." November l5

Order The language of proposed, $308.2{d) reiterates reliance on

use of a station a defining the area covered. — "... in the case of

a cable system which is located more than 35 miles from a

commercial VHF station."
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The pCC's regulations defining and identifying the 35-mile

specified zone are not, however, basecL on distance from a station.

Rather, the FCC measures one 35-mile specified zone for each

community based on a single reference point within the commun3.ty.

The PCC's definition states in pertinent part:

(e) Saecified zone of a television broadcast station. The
area extending 35 air miles irom the reference uoint in the
communitv to which that station is licensed or authorized by
the Commission. A list of reference point is contained in
$76.53

47 C.P.R. $76.5(e)(first emphasis in original; second adcLed).

The list of reference points contained in $76.53 identifies
the point of latitude and, longitude within each listecL cemaunity

fLom, which the 35-mile specified zone fox'3lat coIKmunity is
measured. This single point defines the center of the zone for.

that community, regardless of how many television stations ax'e

licensed to the market. The PCC deliberately defined the 35-mile

specified zone by xeference to the community, xather than by

reference to stations, so as to avoid diffexing treatment fox UEF

and. VRF stations under the must carry and. synd,ex rules.
Cable Television Resort and Oxder, 36 FCC 2d 1.43, 174 (1972)-

Consistent vith the FCC's d.efinition based on a community

point of reference {not a Staticn paint of reference), Me Cable

3Ltlas, which publishes maps showing the 35-mile zones in each

state, and which is the only readily available source of the

boundaries of the specified zones throughout the country, shows a

35 mile specified, zone around. each television market, not a 35-mile

Under the old PCC syndex rules, the identical definition
was found. at 576.5(f).
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zone related. to each station.
Eo reference source is available to identify what would be the

35-mila zone for individual television stations. The Stations

Volume of the Television and cable Factbook has the Grade A and.

Grade 8 contours for each stations, but neither contour is

equivalent to a 35-mile zone aroun4 a station.

The 35-mile specified zone defined, by $$'76.5(e) and 76.53 of

the FCC's regulations can vary fram a 35-mile ring around specific

stations in the same market. Part of the potential problem is what

should be the reference point for an individual station: it could

be argued that either tha antenna, site or the studio location could

serve as the reference point for a station. Often, the antenna

site and. the studio location are miles apart.

Xn most cases, neither tha studio nor the antenna site vill ba

in tha same point as the reference point given in 576.53 of the

PCC's recpQations. Xn these cases, a 35-mile ring drawn around a

station wou1d. include an area different fram the 35-mile zone drawn

around the PCC-identified. reference point in the community.

To illustrate this problem, attached are the contour maps from

the Facthook for two VKF stations (IQRKM and. KLTV) in Little

Rock, Arkansas. The center point (signified. by a triangle) used in

d.efining the Grade A and Grade 8 contours of EARK-TV is located

several miles from the center point af KLTV, and. both are located

in different locations from the reference point defined. by the FCC

in $76.53 for Little Rock.

The proposed 1anguage of 5308.2(d.) by referring to stations,
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rather than to markets, creates the possibility that in Little

Rock, three potential 35-mile zones could, be used. for purposes of

determining the applicability of the new synCex rates. Similar

problems could, occur in other markets having more than one %P

station. Moreover, no ready source is available for d.eterlmiing

the 35-mile rings around. individual stations. But, if the PCC

rules hase4 on ccumrunities are users, only one possible reference

point mA, 35-nd.3.e zone is present. in each camnn~~ity.

The present situation is inconsistent, with the intent of the

FCC's rules Cefining the syeeifie4 zone. Xt also creates the

potential for conOmion ancL d.ixficulty in aetexminiag whether a

system must pay the new syndex royalty rate.
Accordingly, Program Suppliers recgxest that the Tribunal amend.

the proposed 5308.2(cX) . to reaci in pertinent part as follows".

"... in the case of a cable system which is located more than
35 miles from, the saeoified. zone of a commercial VKP station"

(QncXerlining denotes language to be addecL) . Program Suppliers

request also that the TrQ3unal, in discussing this change, state

that "specified. zone~ as used, in 5308.2(d,) has the same meaning

given the term in $76.5(e) of the FCC's regulations.
Respectfully submnitted.,

Q~x4~~i ~c.Xv-i&m+
Arthur Scheiner
Dennis Lane
ROLLED & EHXCiHT
SSS Seventeenth Street, Ã.M'.
Suite 900
Rashington, D.C. 20006

XTTORREYS FOR 1?ROCHE SUFPLZRRS
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2I, Dennis Lane, cert,ify that. I have, this day of

Decal!QDex f 199 0, served a copy of Me forego ing "MOTION REQUESTIZG

REVISION OP PROPOSED SECT1OH 308. Z (d) (1} " hy finst class iaail,

postage prepaid, to Me parties on the attached list.
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service List

Arnold P. Lutzker, Esa
Barbara S. Zanniallo, Esa.
Dow, Lohnes R Albertson
1255 23rd. Street, N.W.
Suite 500
Washington, DC 20037

Paul.a A. Zameson, Zser.
Barbara S. 8'elherry, Esq.
Public Broadcasting Service
1320 Braddock Place
Alexandria, VL 22324

John X. Ste~, Zr., Esp.
Robert P ~ Degj.ing'~ Escfe

Crovell R adoring
3001 Pennsylvania Ave., M.M.
washington, DC 20004-2505

Robert Ae Garrett I Espy
Arnold Fe Porter
1200 Naw Hamyshire Ave., M.'thI'.

Mashingt:oa,„DC 20036

Mark Z. Palchic]c., Esg-
Zames S ~ Blitz g Esp ~

B2 shop g Cook@ Purcell
8 Reynolds

3.400 X Street, N.M.
TrTashingt:on~- QC 20005-3502

Char1es T. Duncan, Esp.
michael Faber, Esca.
Raid 6 Priest
701 Pennsylvania.Avenue, N.N.
Suite 800
washington, DC 20004

Laurie Hughes, Esa.
SESAC, Eric.
55 music Square East
Nashville, TK 37203

Bernard Korman, Escr.
ASCAP
one Lincoln Plaza
Mew York, NY '10023

Brenda 1 rox, Esp
Beth A. Davidson, Esp
National CMle Television

Association, Znc.
1724 Massachusetts Ave., N.M.
Washington, DC 20036

Douglas G. Thompson, Zz , Esp.
L. Zendall SatteMiaid, Esq.
r inkelstein, Thomson 0 Levenson
2929 Pennsylvania Ava., N.W.
Suite 200
Ma~gton, DC 20007

Henry L~ BaURRann g Esp o

Bang~ 7 P lvins Esq
Natonal Assoc't3.on of

Broadcasters
1771 N Street,

N.H'ashincrton. DC 20036

John H~ Kl.dleng jr p Esp»
J'ohn 'E. ~dian, ~r I Chartered
3238 Prospect Street, N.M.
Fashington, DC 20007-32&5

ThomBS Ja Ost~ag
oftice OZ the Commissioner

OX BasMa3.1
350 Park Avenue
3.7th Floor
New Yerk, ÃY 10022

Kamic S. corelick, Zsq.
Mi11er, Cassidy, ~oca

& Lamin
2555 K Street, N.W.
Suite 500
Washington, DC 20037

Thomas P. Olson, Esq.
Thomas B. Smith
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037-1420

Paul Glist, Esq.
Cole, Rayvid & Braverman
1919 Pennsylvania Ave., H.N
Washington, DC 20006
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Z. Fred Koenigsbezg, Esq
%site & Case
1155 Avenue of the Americas
New York, MY 10036-2787

Philip R. Hochherg, Esp.
Baraff, Koerner, 01ender

0 Hochbezg, P.C.
Suite 700
2033 5 Street, N.M'.
Washington, DC 20036

Bruce Sokler, Esp.
Kintz, Levin, Cohn,

GlovslQT & Popeo„ P.C.
1825 Eye Street, N.H.
Washington, DC 20006

Stuart F. ZeMstein, Esp.
Fleischman 8 Walsh, P.C.
1400 16th St., M.M
Mashingt;on, DC 20036

ZucXith Join Semo, Zsg.
Scgzire, Sanders & Dempsey
1201 Pennsylvania Ave., N.R.
Washington, DC 20004

Theodore A. Ki1es, Esq.
Cenera1 Counse1
National Public Radio
2025 5 Street, M.'N.
8'ashington, DC 20036

Robert St. John Roper, Esp.
Ronald, A. Siegei, Esq;.
Zan D. Volner, Esp.
Cohn R Mark+
1333 Mew Hampshire Ave., N.H.
Suite 600
Washington, DC 20036


