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PROCEEDINGS

CHAIRPERSON BURG: Good morning. We are prepared
to proéeed with the Broadcaster's case. I call on Mr. Eldridge.

MR. BRENNAN: Madam Chairman, before you make your
opening statement, Mr. Eldridge, I have a legal question con-
cerning the written statement of the NAB direct case. Could I
call your attention to the final sentence on Page 22

MR. ELDRIDGE: Of the direct statement?

MR. BRENNAN: It's the nine-page statement. The
senteﬁce reads, "More importantly, the objective nature of the

NAB's approach avoids the constitutional questions which
necessarily would arise if the Tribunal were to establish a
system of royalty distribution favoring certain types of pro-
gramming over others based on perceptions of program qtality

or popularity."

Could you expand a bit for us on that statement
and your- conclusion?
MR. ELDRIDGE: Basically, sir, our feeling is that

once you get into program evaluation on various ways that one

could evaluate program in terms of content, that immediately

rings a bell, if you will, in terms of a first amendment proper.

The FCC will not get involved with the program content unless
you get into something that may fly in the exception of a first
amendment right. And, therefore, we feel that if this Tribunal

in some way in evaluating program content and material is
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reaching its decision, it in effect would, in our judgment,
from a broadcaster's point of view, affect a first amendment
right because that in effect is going to draw away from the very
concept;_that are involved in broadcasting itself, operating in
the public interest and concern and that, if you are going to
take spérts and apply a majpr additur, if I may, to the time in
effect it basically occupies in the universe ﬁith'which we
deal.-'I.think you run into a problem of constitutional di-
mension, that is what we meant by that sentence.

MR. BRENNAN: Are you suggesting or perhaps even
declaring that the position taken by the Joint Sports Claimants

if adopted by this body is unconstitutional?

MR. ELDRIDGE: That would be in effect where our
argument‘would go because I am not aware that any of the other
major claimants have advanced a concept that is basically incon-
sistent with a time frame. As you may recall, the motion pic-
ture people in their direct case rejected and I submit --
properly so —- a concept of additur that is based upon the con-
cept proffered by Sports.

MR. BRENNAN: You and I in this proceeding have
gotﬁen~considerable mileage out of "Gone with the Wind" and
perhaps the record of this proceeding standing by itself would
establish that "Gone with the Wind" is a unique copyrighted

work.

Are you stating that it would be unconstitutional

HAccuzate cj?qboztbyg Clz, Tne.
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for us to single out "Gone with the Wind" for special treatment,
if it were otherwise eligible for compensation?

3 ‘ MR. ELDRIDGE: I think in terms of what we deal with
4 lhere, our friends across theaisle urge upon you that you treat

5 |this prbblem as if you were in a free marketplace. That is not

6 {what is involved here. We're under a compulsory license system,
7 |land the reason being is to permit the broader dissemination.of

8 [information. The Congress was not interested, indeed they

9 ||rejected the Sports Claimants concepts that they should be

10 ||exempt, and if you are dealing in the compulsory license concept
11 |T don't think that it is proper, indeed I think it could be

12 deemed uneonstitutional to back into, if you will, a free market

place. That isn't what we have and fundamentally as you and I

13

14 know in'compulsory licensing in the past we have not evaluated,
5 if you will, "Gone with the Wind's --

15 MR. BRENNAN: I don't want to impose upon your time
. this morning but I did not want to allow a statement to pass

18 without some notation of my reservation concerning your con-

19 clusion, and we'll probably pursue this at a later time in this
20 proceeding. Thank you very much.

o MR. SCHINER: Madam Chairman, I think the record

- should be corrected. The statement made by Mr. Eldridge with
- respect to the position of the Motion Picture Producers

o syndicated group is clearly in error. We did not reject, as he
”s stated, a concept of value popularity or rating. On the
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contréry, our written direct case and the testimony of our
witneséés adopted and endorsed that concept of value and
popularity.

MR. ELDRIDGE: Madam Chairman, I believe -- I don't |}
it handy -- but I believe in the direct written présentation
and I believe in the cross of Mr. Valenti and Mr. Hadl, it
was brought out that deposition was,that they basically re-
jected ‘a popularity additur and I think their proffered
reason was that there was no real methodology or mechanism
to measure the popularity that would be feasible in terms of a
presentation to the Commission. That is my recollection of the
direct case. I'm aware Mr. Valenti talked abdut additional
value for a "Gone with the Wind," if you will, but the direct
written case, I submit, is as I stated. |

CHAIRPERSON BURG: Well, at any rate, that is subject
to check and we shall do that.

All right, Mr. Eldridge, proceed with your case,
please,

MR. ELDRIDGE: Thank you.

CHAIRpPERSON BURG: Excuse me, sir, are your witnesses

for today, two witnesses here right now?

MR. ELDRIDGE: Yes.
CHAIRPERSON BURG: All right. Why don't I swear

them in together?

(The witnesses were sworn, en masse.)
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CHAIRPERSON BURG: Now you may proceed.

MR. ELDRIDGE: Thank you.

My name is Carleton Eldridge. I am a member of the
law firm of Coudert Brothers and I appear in this pro-

ceeding on behalf of the Commercial Broadcasters re@resenting

their claim to a fair and equitable allocation of the funds that

currently repose in the Copyright Royalty Tribunal. It is our
positién as Commercial Breadcasters that we are entitled to

21 pe;rcent, and I will explain in a moment why we say 21 per
cent of those funds for television distant signal carriage and
7.9 per cent of the NAB claim to funds for radio distant sig-
nal carriage and we believe radio should come off the top as a
major-claiﬁant. It does not fit, if you will, into the minor

claimants that fit within other programs.

Now,the reason for the change in the number, if I
may, frﬁm 23.7 per cent for televisioﬂ is due to two changes.
One, one of our exhibits listed 39 flagship sports stations
which was represented to us as being the number of flagship
stations. We have listened to the Joint Sports people's pre-
sentation and we have checked it and there are 66 sports flag-
ship stations. We plugged that information back into the
computer, which would operate against our interest because of
the extra carriage of sports. There was one other failure on
our part which was an oversite. We failed to extract the

commercial minutes from the total broadcast hours. We did that
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and we used the same factor that the Motion Picture Association
used, i.e., 20 per cent of that total time on the filed
material is due to commercial material. We will accept that,
even though we think it maybe slightly high but we'll accept
it and use it because that i; in the NAB code. You can't
exceed-it.

Those two factors when plugged into the computer
runs will make the change where I claim must be reduced from
23.7 per cent for television to 21 per cent.

| We are not, Madam Chairman, during this phase of
the pr&ceeding pressing our copyright claims with respect to
compilétion, with respect to our claim of sports ownership of
prograﬁming or with respect to exclusivity in the marketplace.
We understand it will be inappropriate, certainly in this
phase, consistent with your direction to make such a presen-
tation. We abide by the ruling. We disagree with it but we
abide by it.

The claims will be pressed and we will ask the
Tribunal from time to time when it seem appropriate as go when

we may,and if the ruling is we may not, we will abide by it and
seek whatever relief is indicated beyond the Tribunal.

In terms of broadcasting, there can be no question
that there is harm to a local broadcaster every time a distant
signal is imported into its marketplace. That broadcaster must

be harmed. There must be a drain of audience. There must be
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a drain of revenue it can command in the marketplace. But

we recognize that Congress has chosen to allow this and to
basicali?, if you will, permit the greater dissemination of
information to a greater portion of our population. In turn,
Congress has extracted a compulsory license for this perceived
greater benefit to our people. It's on a capacity-to-pay basis
and hence we have the existence of this fundehich the Chairman
announced was some $14,000,000 a week or so ago. And these
hearings are for the purpose of determining the fair and
equitable allocation among all claimants perceived among the
major claimants and then treating with the minor claimants

within that framework.

We believe that at the present state, if you will,
of technology, in terms of reliability, we believe that a pure
time basis is the proper way to assign relevant shares to the
major claimants of films, which includes syndicated program-
ming,sports, and local broadcast originations. And agéin, we
believe the minor claimants that are a portion of those major
claimants should take whatever is their allocatable share from
without, save for radio, which is not like the other minor --

I say minor in terms of percentage claimed.

We have listened to the sports people urge upon you
a popularity concept. I call it a popularity additur and we,
again, I submit, consistent with the direct case of MDAA, we

have rejected that too, because we don't believe it is reliable
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information that can be basically used by you to alter a fairer
basis of compensating for the time of the broadcaster or the
sports ‘claimant that is actually in fact used on the cable
systems that have paid in money to this Tribunal. We believe
the flaws that you heard about in terms of using sweeped weeks
yesterday, the speculative methodology of the diary system used
by Neilsen. Indeed, though I wasn't here yésterday, I think
it was suggested that even advertisers reject the sweep weeks,
discount them because they know that the broadcasters tend to
pump up their schedules because they're being counted at that
time. That doesn't give you a basis of regularity of program-

ming as it is carried throughout our country.

The MPAA suggested to you a concept of time but they
suggested to you what they call a fee-generated approach to the
probleonf distribution, making it fair and equitable. Their
problem as we see it, and why we reject it, fundamentally it's
what I call the double duty use of the distant signal equiva-
lent, and the effect that this basically has in terms of favor,
the bias basis of that in favoring the greater use of film
product Ey independents and by affiliates and public broad-
castiné. That is designed, we submit, for that purpose, that
additive, and we submit that you will search long and hard
before you will find anything in the statutory scheme or any-
thiné in the legislative history that would suggest to you that

the pay-out in this Tribunal should in any way consider a
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formula for pay-in. The formula for pay-in was designed, I

submit, in terms of the lesser carriage by the network affiliate

the greater by the independent, and when you use double duty,
which both MPA -— and we do use to reduce affiliate time --
you have a 4 to 1 factor employed twice.

We also feel that the consideration only of Form 3
systems, even though they represent 89 per cent of the revenues
in the Tribunal, is in error, and we do, as you know, use Form
2 systems as well. That takes our consideration in pure time
up to, I believe, 99.6 of the total revenue that reposes in
this Tribunal. We think it is considerably fairér. We also
feel that the use of the composite week is a considerably more
fairer method because it represents what in fact was broadcast
in the FCC sample week, and is not TV Guide, which is suggestin
what programs from three to four‘weeks may be carried in the
future. We don't consider that as used in Exhibit A of MPAA,
really reliable.

We, again, propose‘a purely time basis, using two
major documents that we believe are nof to be questioned. One
is the statement of account filed by the systems, and the
other is the FCC composit week broadcast. They have in our
system been fused into a, if I may call it, a marriage of data
which permits equal payment to equal copyright claimants based
upon the factual, in fact use of their respective works by each

cable system that carries material on a distant signal.
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We will present two witnesses in our case, the
first will Mr. Roger Wagner of bi Associates. He will explain
the NAB thesis. He is the man who operates the computer and
has been employed by, I believe, some 80 per cent of the
claimants in this business because of their belief, as is ours,
in the feliability of the information he has obtained and the
cross—chécking and so forth. We believe it leads to a fair
and eqﬁitable distribution.

Secondly, our witness will be Mr. Hershel Shosteck
of Hershel Shosteck and Associates, who will verify in effect
the methodology that was employed by Mr. Wagner to achieve this
fair radio and television share that we believe we are entitled

to.

We hope that our presentation will provide you with
the answers to the very great responsibilities you have in this
initial proceeding of the Royalty Tribunal in terms of dis-
tribution. We believe, if I may say, our methodology is
relatively simple, and we believe that it will do equity to
all claimants in terms of what of their copyright material was

in fact used.

Madam Chairman, there are certain changes in our
direct case and I have not, unfortunately, been able to have
typed'up an errata sheet which I will have done as soon as
possible and submit it. I would like to merely note for the

record what those changes will be so that they will not come as
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a surprise to anyone at a later time.

I ask that the number --

MR. LLOYD: Give us the page reference first.

MR. ELDRIDGE: Page 4 of the direct and whereverxr
the number appears, the number should be .363 and .637 -- I
beg your pardon -- it should be .373 and .627 as opposed to
.363 and .637.

CHAIRPERSON BURG: Go over that once more. You lost
Me, 36.3 in the first paragraph should be what?

MR, BECHTEL: I still need a page reference. I'm

sorry.

CHAIRPERSON BURG: Page 4.

MR. ELDRIDGE: We're up at the top.

MR. LLOYD: May I make inquiry, please?

Mr. Eldridge said this change should be made wherever

appears. My understanding of the NAB data on the basis of which
I prepared for today was that the No. 637 and 363, which have
now beén changed, were factored in to calculations affecting
some 450 television stations. Now, are we going to change the
number for all 4502 Is that what's being suggested here?

This date, five weeks after the case went in. Excuse me.

MR. ELDRIDGE: This is done because it is merely a
copying of an arithmatic error out of the source from which
the number was taken.

MR. LLOYD: Would you answer my question?

Heccurate chqpozthgy C?o” Ihe.
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MR. ELDRIDGE: The computer has been rerun with the
exact and corrected numbers and that information will be
presenfea.

MR. LLOYD: When was it rerun?

MR. ELDRIDGE: Yesterday to correct it.

The second correction is --

MS. GARCIA: Mr. Eldridge, excuserme. I never got
the first one. Could we go back to that one?

MR. ELDRIDGE: It's at the top of Page 4. You will
see the:-- of the NAB direct statement. You will see five
lines down, the number 36.3. That number should be 37.3. And
where the equivalent of 100 per cent appears, it should be
62.7.

MR, LLOYD: Did that contribute to the reduction in
the share that you referred to earlier, Mr. Eldridge -- of
the NAB? You cited two factors =--

MR. ELDRIDGE: One is an obvious factor that would
increase the share; one is a factor which is in your favor,

which would decrease the share.

MR. LLOYD: I don't know why you say it's in my
favor.

MR. ELDRIDGE: I'm using 66 sport stations instead

of 39. I dare hazard to guess you will get a larger piece.
MR. LLOYD: No, no. The change you just referred to

sir, my question is, was that a factor in the reduction of your

HAccurate cﬁ?qbothgg C?o” Ihe.
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claim from 23.7 to 21 per cent.

MR. ELDRIDGE: All I could say to that is I wouid
not believe that it would make any kind of a major Qifference
one way-ﬁr the other. It's too small a number to affect any
kind of a major change, whether it would go up or down, I'm
not in a position to say. Why don't you ask Mr. Wagner that
when he's on the stand? It was a number that was a mistake
in the data source which is the revenue structure of network

affiliates and when we found it we wanted to correct it.

The second change is the substitution of my friend
across the aisle's list of the 66 sports flagship stations for
our exhibit which has 39, and that information, as I stated,
was plugged into the computer for the --

CHAIRPERSON BURG: Which page are you on?

MR. ELDRIDGE: Appendix B of the Kalbé—Bowen Report,
which is what we are substituting for our sheet which has a
list of 39 sports flagship stations. It is their 66 stations
that we have used as of now. That does serve as a benefit to

themn.

The other insertion is the other correction that we
made, which is the utilization of 20 per cent to get rid of
the commercial time from the total broadcasting time which the
MPAA used as 20 per cent and as I stated iﬁ my opening state-
ment, we agree that that would be fair to use that to reduce

the denominator of total operating time. We will state in the
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errata sheet that we believe that statement should be set forth
at Page 9 as a step in the methodology and that it is currently
a step in the methodology. It was overlooked in the original
runs and we believe it should be there to remove the commercial
minutes.

CHAIRPERSON BURG: Mr. Eldridge --

MR. ELDRIDGE: That's at Page 9 of Mr. Wagner's
statement.

CHAIRPERSON BURG: Are there some typos in your
direct statement on Page 8. Or am I just reading them incor-
rectly. The first full paragraph beginning with the sentence,
"There is no evidence but Down should give up the FCC a signal
and a red light." It looks 1like it should give the FCC a
signal.

MR. ELDRIDGE: Why we what?

CHAIRPERSON BURG: Page 8, the italicized small

print. It's really the Hart amendment continued on Page 8.

MR. ELDRIDGE: I think that's correct.

CHAIRPERSON BURG: So just remove the word "up."
MR. ELDRIDGE: Yes.

CHAIRPERSON BURG: How about the second paragraph,

"Professional Ports," I presume is "Professional Sports.”
MR. ELDRIDGE: Yes, there is and that's in my copy
which I wrote in.

CHAIRPERSON BURG: Okay. Excuse me for interrupting

Hccurate cﬁ?qﬁothg; CZO” Ihe.
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MR. ELDRIDGE: That's quite all right.

MR. LLOYD: May I be pardoned another interruption?
This change which is an adjustment of something like 20 per cent
magnitude in some figure. I don't want to get into a delay
todaf. I'd like to do some calculations, but did ybu take the
20 per cent and apply it té the aggregate broadcast minutes
in your data base or did you do it on a station-by-station
basis?

MR. ELDRIDGE: Let Mr. Wagner.

MR. WAGNER: Total broadcast minutes from the FCC
document reduced by 20 per cent.

MR. LLOYD: Rather than doing it on a station-by-
station basis you took the aggregate and made the adjustment?

MR. WAGNER: On a station-by-station basis.

MR. LLOYD: Thank you.

MR. ELDRIDGE: All right. At Line 19 of Page 4 of
the direct statement the word "obtained" -- "is obtained"

should be "is estimated."

MS. SEMO: Where are you?

MR. ELDRIDGE: I'm at Line 19 of Page 4 of the
direct statement. -

CHAIRPERSON BURG: "Other programming is estimated

from data developed."

MR. ELDRIDGE: Correct.

The next one is at Line 4 of Mr. Shostick's

Hccurate cf@pnﬂhg Cb” Ihe.
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statement.
MS. SEMO: Which one of Mr. Shostick's statements?
MR. ELDRIDGE: Page 4 of his testimony.
MS. SEMO: There are two testimonies.
CHAIRPERSON BUﬁG: There is an introduction.
MS. SEMO: There is a radio and a regular.
MR. ELDRIDGE: TV. 2And if you go to the last line

the word -- obviously where it says "gross annual revenues”

should be"gross semi-annual revenues" and it should be instead i

"exceeding," it should be "equal to or exceeding."
| At Page 5 of the same document in the second line

and the third line, the"$80,000"obviously was mistyped, it
should be "41,500." Page 15 --

MR. LLOYD: Wait a minute. Page 5 —-

MR. ELDRIDGE: The top two lines where you have
80,000.
MR. LLOYD: Both places 41,5.
MR. ELDRIDGE: Right.
Page 15 of Mr. Shostick's same testimony at Line 10
the word in the second line below the inserted material should

be the annual program report and not the statement of account.

MR. SCHEINER: May I have that change again, please?
MR. ELDRIDGE: At Page 15, the second line immediate

below the indented material should read "annual program report”
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instead of "statement of account.”

Page 16 of the same document at Line 17 the data
source is not the "reserve structure," it's the "revenue
structure."

MR. LLOYD: About where is that?

MR. ELDRIDGE: Underlined in the second paragraph
it says "reserve." Obviously the title is incorrect. The

n

word "reserve" is to be "revenue."
MR. LLOYD: Page 17?2
CHAIRPERSON BURG: 16. Underscored portion of the

second paragraph.

MR. ELDRIDGE: Page 17 of the same document.

MR. SCHEINER: May I ask,the reference at the bottom
of Page 16 to the remaining 36.3 per cent?

MR. ELDRIDGE: That was a change that should have
been 37.3 as I stated in the beginning that where those numbers
appear they would be changed. That happens to be at a page
where it appears.

Page 17, the bottom paragraph once again there is
the omission in Line 2 of the word "semi." It should be "semi-
annual revenue." And the number"80,000" should be"41,500."
And, again, right after the number of 160,000 it should be

in "semi-annual."

MR. COULTER: Say that again, please.

MR. ELDRIDGE: Bottom of Page 17, the last paragraph
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in the second line after the number "$160,000" it says in

annual revenues" that should be "in semi-annual revenues."

And then the number below"80,000" should be"41,5"and again
immediately following the same line, the reference is to "semi-
annual revenues."

Then at Page 19 at Lines 7 and 8, in the, I guess,
the second paragraph"on the basis of the data developed from"
it says "the statement of account and," that phrase should be
eliminated.

CHAIRPERSON BURG: Which phrase, "annual programming
report."

MR. ELDRIDGE: No, the phrase "statement of account
and" should be excised. And immediately below four lines down,
in that paragraph, after the word "and" -- it says "programming
and," it should say, insert "to estimate the total hours."

On Page 18, I eliminated a typo at the very bottom
of the first paragraph, the number. The correct number is

543200. 'Page 18, the bottom of the first paragraph the second

"5 in the number is a 4, in fact.

At Page 5 of the direct statement, consistent with
my opening statement the number 23.7 per cent and wherever else

it appears should be 21 per cent.

At Figures 1 and 2 to the Shostick testimony, once
again yvou will see that the Form 2 used 80,000 where it should

be 41,500, and in Form 1 it used 80,000 and it should be 41,500
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That is true in both Figures 1 and 2 which are attachments
to the Shostick testimony.

And at the top'where it says "annual system revenues'’
it obﬁiously means "semi-annual system revenues." That is
true in both figures. Following in Figure 3, again where it
says "rovalties deposited." Those are semi-annual. And in
Footnote 1 the 80,000 would become 41,500. With respect to
the numbers that appear on Figure 3, Mr. Wagner will give you
those numbers and the percent will be, instead of 23.7, it will
come to 21 per cent. I would prefer to have him give you the
dollar numbers rather than my trying to translate from his
machine.

Those will be typed up. Those are the errata
changes in the NAB presentation, and we are prepared to proceed
with our first witness.

MR. LLOYD: Excuse me. The Joint Sports Claimants
as a part of their submission put in as we had understood the,
if not.the.directions, at least it was permitted under the
pretrial directions of the Tribunal at a prehearing memorandum,
and I certainly would not suggest that that prehearing memo-

randum is anything other than the argument of counsel. Indeed,‘

we had no sponsoring witness for it, and I am sure that you all
will accept it for what it's worth, that is, the advocacy of

counsels who represent that particular group of claimants.

The NAB has included as a part of its case, what I
\
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would put in the same category, that is, a pretrial memo-
randum, unsigned, no witness to sponsor it, only they call
theirs a direct statement and I just want the record to be
clear, unless I'm way off base, that this is not evidence,
this is argument, there are statements akin to evidence made
in it. .For example, a suggestion that unless the local broad-
casters are compensated for their local programming, they won't
be able financially to present that programming any longer.
I suppose I wouldn't even have brought it up but for the fact
that it has a title "Direct Statement" and able counsel went
through and noted changes in that document.

So, before the witnesses take the stand, I guess
I'd like to know, is this regarded as argument and, if not,
what‘witness is going to sponsor it so I'll know who to direct

ny guestions to.

MR. ELDRIDGE: A direct statement, opening state-
ment, or whatever, is the preamble to the presentation of the
evidence. The evidence is in the signed statement, and I
think that is a correct statement in terms of each claimant
who presents a statement of exposition, if you will, of the
claim, that is basically what it is. It's true of you; it's
true of us.

MR. LLOYD: 1It's certainly true of us. So it's

not regarded as evidence, correct?

MR. ELDRIDGE: The rest of the submission we believe
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would be but I do believe it's fair that any counsel who
makes a direct statement is nothing more than his opening
statement. Maybe I have been redundant in making two.

MR. LLOYD: That's all right.

CHAIRPERSON BURG: As a direct statement.

MR. LLOYD: As a direct statement of counsel and
not as evidence, is that correct?

CHAIRPERSON BURG: Correct.

MR. LLOYD: Thank you.

CHAIRPERSON BURG: Before you proceed tell me the
meaning of the word "additur," learnea‘one.

MR. ELDRIDGE: That occurred during discussions with
my staff at one time when I was using it. In effect, all T
mean is that they want their time plus something else. Some-
thing added for perceived popularity.

CHAIRPERSON BURG: Thank you.

MR. ELDRIDGE: That's what I meant, I hope I used it
correctly.

CHAIRPERSON BURG: You used it two or three times.

I thought I'd better check in case it came up a fourth time.

MR. ELDRIDGE: Mr. Roger Wagner, pleése.

CHAIRPERSON BURG: Is it Roger or Robert? You have
Robert in vour statement.

MR. ELDRIDGE: The statement needs one more

correction. The name is Roger, R-o-g-e-r.
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Whereupon,
ROGER WAGNER
was called as a witness and, having been previously duly sworn,
was examined and testified, as follows:
MR. ELDRIDGE: ‘May I proceed, Madam Chairman?
CHAIRPERSON BURG: Yes, you may.
DIRECT EXAMINATION

BY MR. ELDRIDGE:

0 Mr. Wagner, would you state your full name and
address?
A, Yes, my name is Roger, R-o-g-e—-r, Wagner, W-a—-g-n—-e-:

and my home address is 4209 Franklin Street in Kensington,
Maryland. I am the president of bi Associates, a data pro-
cessing firm located in that community.

0 Before we proceed into discussion of bi Associates,
would you be kind enough to give the Tribunal the benefit or
a description of your formal education?

a Yes. Cornell University, that's the formal part.
Twenty years of hard knocks in the broadcasting industry.
Seven years of hard knocks in the computer industry. The
accomplishments of the company itself I think are better put in
terms}of writing, if we could have the materials, please;
bi Associates is a product of my background in the broadcasting
industry, commencing from approximately nine years ago while

working full-time for a major broadcaster here in Wéshington.
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We decided that some additional market functions could be
served by setting up a side company and did so.

Q.  When did you form bi Associates?

A That would be 1971 on March the 10th is when we
opened the doors. The first thing that you will see is
material from the Evening Star's material in their Business
and Financial Review Section where they go to great lengths
on what the company started with. From there we developed a
monitoring business, checking up on television stations on a
nationwide basis, questioning the fact of their billing pro-
cedures against what the contracts said versus their perform-
ance; from there we got ?nto the first area of rather high
emotion as far as a natibn area was concerned, where in con-
junction with the American Medical Association and a local
citizen's group here in Washingtbn we put together a program
for calculating and calibrating what the doctors assembled at
their convention refer to as "excessive violence on television
being an environmental health hazard." They included the
depiction of drugs and alcohol on television in their charge
and we prepared a series of documents for them to use in what
they believé has changed, literally changed the face of the

television industry.

The background of this specific division starts
with July of 1978, at which time senior counsel for one of the

claimants before this Tribunal called and said, "We think that
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your company and your capabilities may be best suited for
compiling the data on file with the US Copyright Office, and
putting it in such logical order that any and all claims for-
mation for the benefit of the Copyright Royalty Tribunal can
be done from your computerized setup.” |

0} When was this, Mr. Wagner?

A July of 1978.

We did a feasibility study, looked over the material
that was at the US Copyright Office, sent material to each of
the claimants who had by then filed with this Tribunal with
the end date of July 31st, '78, informed every claimant who
had made such claim what we were going to do and how we were
going to do it and asking for their financial support.
sufficient support came forth to begin the division's actual

work in October of that year.

0. October of --

A 1978.

0. '78.

A Now, the basis of putting this material together

tends to get easily very wordy and does tie in heavily to a
word that seems to bother a great numbef of people not only the
claiman who are herein present but in the general business
community as well and that word is "computer." I would like to
take about 40 seconds to detail part of the presentation that

I made in giving lectures and symposia on the subject. A
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computer is nothing more or less, believe it or not, than a
simplified adding machine. That may sound ridiculous but it's
true. Picture if you will, for just a moment, the War Depart-
ment of this country fighting World War I. What did they have
to keep track of men, munitions and materiel. They had a
pencil, they had paper, and they had the state-of-the-art in
computation of the time, handcranked calculating machines.

We jumped forward to the mid-forties. What was the state-of-
the-art in calculations at that time. The same mechanical
adding machines with one small addition, a fractional horse-
power motor. I'm sure most of us can remember Comptometers,
adding machines, you press the button, the motor does the work.
By the time I got into the computer field, meaning the early
'70's, the first device which we brought into bi Associates,
was called an IBM 402 accounting machine. It was card-fed,
punch cards. It read such a punch card every second, that is
one of those cards went down the chute and the machine took
literally mechanical readings from the punch card, all 80
characters across, one card per second. But the actual thing
that was done was a mechanical count, a counter said was in-
formed by the device, click one. At that point we could keep
track of 24 separate things to be counted simultaneously. The
number of digits in the register could be anything from 2 to 8.
24 things being counted, 2 to 8 wide, once per second. The

current state-of-the-art at bi Associates, and we certainly are
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not alone in this, stands as foilows: the number of things
to be counted are no longer connected by hard wire from point
to poiﬁt, that is, from where the card comes in to a mechanical
counter. Now, we use a device called computer programming.
So instead of doing it in wires, we do it in words. Now, the
words of description for the 24 counters now are 1, 2, 3, 4, 5,
6 parameters wide. That is, this counter, any given counter,
6 digits wide, can be either A through Z or 0 through 9 of
factor of 36, 26 letters in the alphabet, 0 through 9. So I
can call this counter A, blank, blank, blank, blank, blank and
I have a counter. How much can I count at a time? 24 digits
long up to 9 decimal places, okay.

Well, obviously if I can call this a blankety-blank,
I can also call it A,A,A,A,B, what's the number out here, the
total number of things that I can calculate simultaneously is
43,000,000, okay. And instead of doing.it once a second, it
doeé it every thousandth of a second and I submit to you,
ladies and gentlemen, éhat it is nothing more than what they
started off with at the Pentagon for World War I, hand-cranked
adding machines, except lots of them quick. That, I assure

you is a computer.

0. Now, Mr. Wagner, I believe you said that you had
furnished your computer output, if I may call it, to some 80

per cent of the claimants who have filed in this proceeding?

A If vyou count up each individual claimant on file
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as of July of 1979, I believe that is correct.

Q Now, could you just briefly before we get into more
detailed information concerning what you have done, I think it
might be helpful to the Tribunal if up front you explained the
NAB methodology for arriving at a fair and equitable allo-
cation of the funds in this Tribunal? Would vyou explain
what we did? The data we took and what we did.

A The universe in any and all of the calculations
done by bi Associates for NAB and all other claimant clients
is really nothing more than the statements of account that
were sent in to the Copyright Office. Each of those state-
ments of account is régarded as a separate entity in all of our
calculations. There is no pool, there is no lumping together.
It had individual statements of account which include the
broadcasters who are both local and distant. We keep track
of both, by the way. It's the first of a whole series of
validity checks which I will get into a little later on. The
The calculations of the number of total hours of distant
carriage, according to the FCC documentation per station,
per system, forms the individually caldulated but grand total
hours of totél distant television carriage. In turn from
those same FCC documents with some modification which we'll
get into also a little later on, comes the amount of local
time, locally originated broadcasters time per station, figured

out on a per system by system basis. Those hours calculated
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together added al; up, then form the basis for a percentage
allocation per system for NAB television stations and their
local percentage versus all other. There is no representation
made in the NAB supplied material of any other allocations

other than the TV local stations and the gross totals.

0. At this point are you prepared to work with the
slides?

A Yes.

Q. Madam Chairman, the witness has brought with him

some slides that will, I believe, materially serve to help
along the discussion of what bi Associates has done in terms of
arriving at the allocation.

A The two ladies who are handing out this material, by
the way, represent the other two-thirds of the management team
of bi Associates. This lady is Peggy French who is the General
Manager of bi Associates. This is Susan Ackerman who is in
chargé of all the computer analysis and computer work at bi

Assocliates.

MR. ELDRIDGE: With your permission, Madam Chairman,
as a slide comes on, I will ask the witness to explain the
significance of the material that is presented.

MR. LLOYD: Is there hard copy for this or is it
taken right out of the testimony?

THE WITNESS: There will be a hard copy delivered.

MR. LLOYD: May I have it now so I can follow it?
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THE WITNESS: Sure.

Can each member of the Tribunal see the screen?

MR. SCHEINER: Madam Chairman, may we have a hard
copy so that we may follow this and make such notes as we care
to? I understand they aré available.

CHAIRPERSON BURG: Mr. Wagner?

THE WITNESS: Excuse me, Madam Chairman, I have to
look.

Can I speak directly to opposing counsel to answer
his question? The question isu do you have hard copy backup
for each one of these slides and I'd like to answer that
guestion. The answer is, most of them. This particular one,
I believe, is --

MR. ELDRIDGE: That one, I don't think requires
too much explanation. |

THE WITNESS: Okay. As far as the numbers are
concerned, all the other.numbers beside the universe slide.

I apologize I don't happen to have a copy of that universe
slide and I will be glad to leave it up so you can take a note
on it.

MR. SCHEINER: May we have those copies; if they
are available?

CHAIRPERSON BURG: You want them now.

MR. SCHEINER: Well, rather than interrupting the

Commission then.
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CHAIRPERSON BURG: Would you do that Mr. Wagner,
please?

THE WITNESS: All right. Bring the whole set up
here.

MR. LLOYD: I just want to point out that we'd like
to have them now so we can write notes on them as we go along.
There's also a problem when material which ié not reduced to
hard copy and therefore cannot be placed in the actual record
is referred to. We could get to a point where reviewing in
court may wonder what is being talked about if this material
is not reduced to hard copy.

CHAIRPERSON BURG: I'm going to call a five minute
recess so they can work this out.

(A short recess was taken.)
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MR. ELDRIDGE: Madam Chairman, for the completeness of
the record, the documentsrelating to the background of the wit-
ness ‘that were handed out, I would ask if they could be marked
as exhibits in the proceeding as the NAB Exhibits. There are
four that were handed out in terms of background information.
Could they be marked by the Reporter, probably appropriately,

A, B, C and D; if I may hand them to the Reporter.

CHATIRPERSON BURG: Fine, would you do thét please?

MR. ELDRIDGE: As NAB Exhibit A, it is the Moore piece
entitled "The Fight Over Television Violence Ratings."

MR. SCHINER: Would you please identify the document
first, then give us the designation?

MR. ELDRIDGE: A is the first. And that's the one
that has Moore on the top of it, alright. The second one is
the Washington Sﬁar Business and finance Section from the
Washington Star, March 10, 1977, which would be B.

The third one bears the large typed title "Small
Computer Symposium, Washington, D, C., March 11, 12, 1980."

I would ask that that be marked NAB Exhibit C, and the last is
the document that is on the IBM paper, the title is "Computer

Brings Discipline to TV Violence Controversy." 'I ask that that

be marked Exhibit D, NAB.

(NAB Exhibits A, B, C and D were

marked for identification.)
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THE WITNESS: The next material, if I may, will be
explained as they come up so that we can title them properly.

MR. ELDRIDGE: I think we could mark those as they com

up, if you like Arthur, if that's satisfactory to the Commissionl

MR, LLOYD: I will'make one objection and I won't
repeat it. I do objeqt to the use of any visual aids which 1is
not reduced to hard copy and marked as an exhibit or referred
to with reference to a document that is in the record because
I don't think that it's a proper way to build an administrative
record which may have to be reviewed by a court some day. I
also don't think that it is fair to the parties who will have
to brief the case and I don't think it is fair to the Tribunal
who will have to review the evidence, the transcripts that
refer to material which you won't have in hand and the like.
So, I note the objection. I note it only once buf it's a con-
tinuing objection.

~MR. ELDRIDGE: What we will do, Madam Chairman, is,
as a slide comes up, I will request that it be marked, that is,
the mdterial has been passed out so that a dupiicate of the
slide information which appears in our presentation at various
places could be marked and I think that will satisfy Mr. Lloyd.

MR. LLOYD: It certainly will. But I thoughtthat is
what we had asked for and were not given.

MR. ELDRIDGE: Was that passed out?

THE WITNESS: There is one specific ~- those specific
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documents which we:do not have copies in hand for you, if I
understood, what has just been said, will be read specifically
into the record. The Commissioners seem to agree that every-
body knows what this paricular slide is and I would hope that it
would be satisfactory to the Tribunal if I read the information.
from the slide deposit and identify any visual that we don't
have a specific handout for.
CHAIRPERSON BURG: How many visuals do you not have
handouts for?
THE WITNESS: Four, three, Commissioner.
-MR. LLOYD: Mr. Eldridge referred to something that
he has in hand as hard copy that was not handed out to us.
THE WITNESS: Which one was that, sir?
MR, ELDRIDGE: Were you handing out copies of that,
which is a duplicate of that (indicating)?
THE WITNESS: No, everybody's supposed to have one.
The law, that is one we do not have.

MR. ELDRIDGE: The first one is one that is a statemen]

of law, and with the permission of the Chairman --

MR. LLOYD: Well, may I see what you have got Carl,
because I don't have those?

MR. LLOYD: I don't have them.

THE WITNESS: You have a complete range of every slide
that's coming out. They only have the material that was Xeroxed

for purposes of the hearing. If you want to move that into
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evidence we can do that. That would be just as easy because I
don't have that.

MR. LLOYD: I don't want to be difficult. I'm think-
ing about the record.

CHAIRPERSON BURG: I understand.

MR, ELDRIDGE: I understand Mr. Lloyd's position
and I -= |

MR. LLOYD: If you can just have this marked as
exhibits withdrawn and reproduce them and redistribute them
this afternoon. That will satisfy my objection. But I don't
have it currently. And this is what we understood -- what Mr.
Eldridge has in hand, seems to be a hard copy of what the vis-
ual slides are. This is what Mr. Scheiner and I reguested we
be given before the recess so we could make notes on them and
refer to them as the slide presentation proceeded. At this
point we do not have them and that's what prompts my objection.

MR. ELDRIDGE: We will have to have them duplicated.
I thought they were duplicate@. I apologize for them not being
duplicated.

CHAIRPERSON BURG: If that's agreeable and it is to us
then we will have those passed out after lunch.

Let us proceed, please.

MR. ELDRIDGE: May we just for the record, as we
proceed, since I have a hard copy of the slide either that being

a quotation from Title 17, it either could be read into the
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record or I could have marked as an exhibit the same language,
whatever is the preference of the Chairman. The court could
judicially notice the language of the statute.

CHAIRPERSON BURG: My judgment is that we just read
that, this particular one into the.record, if it will suffice.
BY MR. ELDRIDGE:
0. Roger, would you read into the record your first slide?
A, Let me, if I may answer the question with the rest of
the material that I wish to have accdmpanying this slide, which
is -- okay, the slide first. "The royalty fees thus deposited
shall," a drop -- "be distributed to those among the following
copyright owners who claim that their works were the subject of
secondary transmissions by cable systems during the relevant
semi-annual period."
There are a lot of different --
Q. Just a minute Roger, that being a qguotation from
Title 17 USC 110-D-4?
COMMISSIONER BRENNAN: 111, right.
MR. ELDRIDGE: I was reading énd not thinking.
THE WITNESS: There are approxiamtely 20 different,

perhaps 25 different methods of putting the material from the

systems. The view of bi Associates from the beginning of the
feasibility study was that sooner or later the key word, which

we felt was the last word in the third line here, last several
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words "following cppyright owners who claim. All of the com-
puter programs to access information within our data base are
done on a claimant by claimant basis, a television station by
call letters. A program producer or syndicator who used our
services to identify what stations their materials appeared on..
We never considered the possibility when we did the entire
programing structure of the input of the data that there would
be anything else except claimants for the money on an individu-
alized basisﬂ' Obviously, for the benefit of the National
Association of Broadcasters, we can lump all of broadcast
local time to give you a final end total as we have prepared
for this testimony today.

Now, what is it that we computerized? Mr. Lloyd,
this is one of the other slides that is not in hard copy but
we have it here.

BY MR. ELDRIDGE:

0. Would you first read it into the record?

A Certainly.. The slide is the U.S. Copyright Office
Report as of April 14, 1980. For the year l978/ the first
accounting period and we're talking -- this is deposits,
$6,126,436.81. Forms, one's, 1,669. Twos, 1,250. Three's,

868 for a total of 3,787.

For the second accounting period of 1978, the sum of

$6,593,831.35; Forms one, 1,568, Forms two, 1,281, Forms three,

916, for a total of 3,765.
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Now, you will note that there is considerable variance
between the dollar figures represented on this wvisual, and
the amount as announced by the Chairman at the beginning of
these heérings. Our universe coﬁsists only of deposits;
we're aware of enhancements, such as interest and other things
which are included in the law, but we only have a data base
which is comprised of any and all filings made to the U.S.
Copyright Office. Now, that's what's on our computer and it
is in absolute agreement with what is at the Copyright Offiée.
We have workea very closely with these people; they've been
absolutely spectacular as far as assistance to us is concerned
in locating any and all items. We have a good relationship
with these people. Please also bear in mind that the Copyright
Office is charged with checking these documents as they arrive,
and many times the totals of the dollars on deposit or the
numbers of forms vary on almost a daily basis,

For those of you have not dealt directly inside the
cable community, let me tell you that it is an extremely active
and volatile set of business. Companies are bought, sold,
merged, demerged, all kinds of things. New stations are picked
up. Stations are dropped. There's a coﬁstant flow of material
that's gang on out there.

Now, how does this compare with other direct testi-
mony that has been made here? Mr. Valenti: "We have constructed

a massive project of data-gathering, extracting all that is
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is possible and relevant to this Tribunal's charge so that
you can make reasonable judgments on how each claimant's share
should be formed."

MR. ELDRIDGE: I note for the record that the witness
was reading from the visual slide a guotation from Mr. Valenti.

THE WITNESS: I would tend to disagree with the
statement made by Mr. Valenti, in that the final sum of material),
the MPAA materials, appears to be from 29 stations and from a
different number than the total number of systems. There was
a change that they made in their numbers and I believe they
wound up with 833 systems. That isn't what we're about. What
we're about is the total of all distant, local, part—-time and
substitute programming included in every filing from
7,552 cable systems. We do not, I repeat, not edit, we do not
correct on our material unless the Copyright dffiée has made
those changes, with only one exception. There is an edit that
we provide and we will now discuss it if we may. ‘

If you will pick up, please, the first of the print-
outs that were handed to each of you. It is headed "Continentalr
Cablevision of Ohio, Inc. Many of you who are in this room
have used our materials and/or have seen demonstrations of our
material and in fact, I believe this is also entered into the
record from previous Tribunal hearings. It's the addition
that we call "library. In our terminology library simply means

one of everything, every line, every piece of information that
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is going on here within the data base.

Continental-Cablevision of Ohio, if you'll note, has
a dash between the word Continental and Cablevision. We put
it there. We put it there becauée there are a lot of different
Continental Cablevisions at one place or another wiﬁhin the
data base. That's on the far right-hand side next to the line
"10".

MR. ELDRIDGE: Madam Chairman, I think that a copy of
the document that you all have before you should be marked
at this point since the slide material or the visuals are
comingvoff of that document.

I ask that the computer printout which commences with
the title at the top "Continental-Cablevision of Ohio, Inc."
be received in evidence as NAB E.

(NAB Exhibit E was marked for
identification.)

THE WITNESS: From a computer person's sense, that
very first listing on the right, the last 14 or 15 characters,
Continental Cable -- 10, positively identify any record within
the computer.

Any individual record in this entire data base can
be brought up, that is, to be looked at, to be edited, to be
printed out within a fraction of a second. It's called inter-
active data entry. Now, the edit part. Please note after the

letters OH which refer to Ohio, five zeros. Now we all know
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that there are no five zero zip codes anywhere in the United
States. The reason that those five zeros is there is an indi-
cator of one of our various reliability cross-checks. 1In this
case, we have made specific reference to tapes supplied by the
National Technical Information Service who, as a division of
the Commerce Department of the United States Government, make
available for the public the records of the U.S. Government,
in this case the FCC documentation on the complete cable file.

This system, Continental-Cablevision of Ohio at this
address, serving these communities, the next set of lines down
on your printout does not, I repeat, not exist in this form
in the FCC.

BY MR. ELDRIDGE:

0. Roger, when you refer to the lines, since NAB Exhibit
is the computer printout perhaps you could refer to the lines
that‘are to the right, that will identify your slide better.

A Right, to line 20, which include the communities.

Now, you say "Why?"; well, that's a very good ques-
tion. We hunted long and hard. What happens is that the FCC.
documentation doesn't keep pace with the changes in the market-
place, A; B, their files are divided up entirely differently.
They show an individual community served in some cases for one
name of one cable system and then multiples, repeats, dupli-
cates, or parties thereof in other places in the file. So, we

have gone to FCC and said, "Look, you have a problem and we'd
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like to identify what it is that's really out there and if
they're for sure legitimate." And they said "Well, work with
what we have and in the future we may be able to correct it."
That is the status of that validity check. We continued to buy
those tapes and to do the cross-checks but we keep rﬁnning into
this same problem where it really isn't a good validity check
but it's something.

How did the money get into the copyright fund? In
lines 37, on your computer printout, those are the various ways
money comes in. Summarized very briefly, RS/First, which is
on the slide visual up now, simply refers to residential con-
nections, first set in the home, the rate $7.50. Those are
monthly. I think the rest of it is fairly self-explanatory.
Additionals refers to second sets of the same connection. FM,

if separately billed, motel, hotel, commercial, etc.

CHAIRPERSON BURG: I have a question for you. I'm

not tracking on your numbers. The numbers I have in this print-

out are different than your first number on the left in mine --=

MR. LLOYD: They will conform, however, Madam Chair-
man, to the attachment included to Mr. Wagner's testimony,
which is Addendum A.

THE WITNESS: Madam Chairman, as a matter of fact,
this gives you a fairly good indication --

MR. LLOYD: It's a goof on my part but at least I

can cover part of it.
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THE WITNESS: It's a fairly good indication between
what's on that slide and what's in hand on that green sheet, .
to note what happened from one accounting period to the next.
3,202 subscribers at 7.50 versus the 3,688 that are in the
printout in your hand, although additional sets went down.

FM went up, the rates stayed the same.

The lines will continue to conform‘to the general
structure of the slide if you would keep looking at the gfeen
sheet because of_the far right-hand lines which are the pos-—
itive indicators.

CHAIRPERSON BURG: Mr. Wagner, why are you using
my name in vain on line 382 Why do I need protection? .Well,
what's your answer?

THE WITNESS: My answer is -- I don't have an answer.
I am sorry at this point, Madam Chairman, that I aid not accept
the strong suggestion of one of the claimants who's appearing
before you and had at this point a slide to show you a certain
Hollywood actor who you had said you would like to see her as
a claimant.

Okay. Of great interest to many of our claimant
clients, although not specifically a part of any portion of
this testimony only from the indication of moneys coming in is
the first line item in this section marked 38, Pay Cable. Who
has pay cable and who doesn't. It's a matter of high import.

Also on this line you will note they do in fact charge for
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installing the first set.

| Now, how does the money come into the copyright pool?
It's based obviously on distant carriage, so these are really
the key lines out of the entire library. The material up on
the screen at the moment indicates WKYC an NBC affiliate which
as an N, shows that it is a network affiliate. The second N
shows that it is not distant.

BY MR. ELDRIDGE:

0. You are reading from lines 407

A, From lines 40.

0. Which was the portion of the visual slide, is that
correct?

A That's correct.

Q. On NAB Exhibit E?

A Right.

Continuing across, WUAB, I, meaning independent,
again, not distant. WEWS, again, a network affiliate, nondistanj
None of these so far have produced revenue under any of the
schemes proposed for distribution.

Here comes the first one, "IYD" independent, yes,
distant and it's parameter "D" refers to the fact of "other
carriage." The form doesn't specifically ask whether they are
carried full-time. A is part-time, B is late-night, C is split
carriage and the way the form is laid out it says "D Other.”

We have, and I think all of the participants here,
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have accepted that D carriage does, in fact, mean full-time.

Educational channels, WGTE, educational, yes, again,
and distant.

CBET, identified as independent via FCC law concern-
ing the movement of the signal across the border, yés, a dis-
tant signal, and all of them rated as D, distant, because of
that movement.

WPHO, network affiliate, yes, again, a distant signal.

Also included are, of course, all of the radio car-
riages which are noted on each one of the forms that are filed.

And finally, the major line, the money. The first
indication, this is line 99 in your printout, is the gross.

How much did system gross for this semi-annual report? The

minimum fee, if they had not distant signals in Forms 3, distant

a question, do they have distant signals, yes, the number they
indicated on their form. And finally, the fee paid by that
system for it's semi-annual license.

CHAIRPERSON BURG: Mr. Wagner,.again, my numbers
don't track.

THE WITNESS: They will track against the materials
submitted in the original file.

MR. ELDRIDGE: These slides, Madam Chairman, are from
the origihal library filings that are part of the direct case
of NAB. I believe, and correct me if I'm wrong, Mr. Wagner,

this is a more recent printout and hence there are changes
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consistent with thg mobility of the business as suggested by
the witness.

COMMISSIONER COULTER: Those are the numbers that
will be in the record?

MR. ELDRIDGE: Those are in the record, yés, sir.

THE WITNESS: Now, finally, the number of channels
some of the claimants before the Tribunal in the various for-
mats that they have asked us to run include computations based
upon the number of channels of service. It is a part of the
form, and we do so include it.

Please bear in mind that the no-editing policy also
includes noes. If nothing is. put up by the cable system for
their gross, and a few of them did, until it was caught by the
Copyright Office, that's what we had on our data base at that
time. If they say they paid nothing because they didn't £fill
in the line, we don't edit. We don't put anything in until
the U.S. Copyright Office does, in fact, make the change.

Now, validity checks. We start from this point and
say for every cable system that shows up in our indexed code,
is there the combination of lines that you see in your print-
out. 'Is there a line 10, a title line, an address line? Are
there communities served, a line 20, are there rates shown, and
if any of these major functions are missing, in computer
language, a flag is raised? What it means is it prints out and

says to us go change it, go look it up, go find it. Until the
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Copyright Office has made the change if it isn't our error,
if it's the error on the part of the cable system, that con-
tinues to be an errata, something that must be corrected before
the computer program is satisfied with what it is that's out

there.
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MR. LLOYD: I'm sorry to interrupt but Commissioner
Coulter asked a question about whether the -- I guess the
intent éf the question was whether the calculations that are
part of the NAB case are based on the slide—written testimony
figures or whether they are based on the handout from this
morning. Was that your Question?

COMMISSIONER COULTER: I hadn't thoughtas far as the
calculations for their --

MR. LLOYD: I'm sorry I was trying to understand your
guestion.

COMMISSIONER COULTER: My question was really to
know which figures were going to appear in the record.

MR. ELDRIDGE: Already in the record, Commissioner,
is the'library copy from which the slide information appears,
and as stated, Exhibit E is the most recent printbut covering
that same cable facility.

COMMISSIONER COULTER: Merely to facilitate the demon-
stration.

MR. SCHEINER: May I ask does the information on
this handout reflect the data for the first accounting period?

THE WITNESS: Accounting period number two, Mr.
Scheiner. Mr. Scheiner, if I can have a minute to go through
the printouts that I have here, I can positively identify which

accounting period. Is that your preference?

MR. LLOYD: May I suggest to you, Mr. Wagner, while
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you are doing that, before this record just gets terribly messed
up, tha£ the attachments that were exchanged with the parties
3 |on March 24th for the library, Addendum A, and for the merger
4 | of the data, Addendum C, are secénd half materials. The hand-
5 lout this morning is first half materials.
6 ' THE WITNESS: Until I specifically check that I would
7 {have to agree. I am not in disagreement. In the materials
8 | handed out by my staff during the course of the recess, I
9 |believe the next item to discuss would be MPAA Schedule 14,
10 | titled "Royalty Fees Generated by Local Programs Produced by
11 || Commercial Stations.”
12 During the course of last week, Mr. Southmayd, was
13 {|kind enough to indicate that WDCA was not included in this
14 |material. Well, a lot of other places weren't included in this

material either. The two pieces of information which we have

15

16 provided to the Natioﬁal Association of Broadcasters, on page
17 |one includes a whole series of stations that we cannot locate
18 in the Federal Communications Commission files as being sta-
19 tions being licensed by the FCC during the year 1978, and addi-
20 tionally, some others that they had given credit to that do

21 | appear within the data base which théy have in hand and do not
9o || @PPear here.

23 MR. SCHEINER: Madam Commissioner,.I must object.

o4 |Mr. Wagner may be right and he may be wrong. I'd like to 1look
o5 into it. I'd like to check it but it clearly has nothing to

HAccurate chQbothgg C?o” Ihe.

(202) 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52
do with the presentation of their direct case.

CHAIRPERSON BURG: The Chair will sustain the argument

MR. ELDRIDGE: Madam Chairman, in terms of, I think,

llArthur's suggesting to me that any type of comparison between

MPA, their methodology and our own is out of oraer in our
direct case. I submit that the Chairman told me, if my recol-
lection is good, at the time the MPA put it in a redirect case
data that would relate to comparison that I would be entitled
to do that in my direct case.

CHAIRPERSON BURG: Mr. Scheiner, could we go through
this testimony orally and in some orderly -- that may be the
basis for some of the problem?

MR. SCHEINER: No, no, I repeat, there may be any
number of explanations as.to why, for example, KNOE TV was not
in the MPAA Schedule 14. It may be that it was not a distant
signal. I genuinely don't know, but what I am suggesting to you
is that on top of all of the confusion that's been generated
by different sets of numbers with respect to their own direct
case, it is seriously out of order to interject another exhibit
that we have not seen that dqesn't advance the presentation of
their direct case.

CHAIRPERSON BURG: The Chair would ask you to go ahead
and present your case and to do it in an ordérly way SO you are
not jumping back and-forth from one subject to another, from

one piece of evidence to another, and we think we can get out
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of it by dang that.

THE WITNESS: Madam Chairman, I would like to then on
that basis interrupt the start of the testimony on this par-
ticular piece in reference and move through a complete summary
of the materials with reference to the MPAA filing and have
done with that section of my direct testimony, and then con-
tinue on with the rest of the comparisons betWeen the two
systems. Is that satisfactory to the Chair?

MR. SCHEINER: I must interpose what I regard as a
very serious objection. We will have rebuttal testimony. It
will then be timely and orderly to address the presentation of
other groups of claimants, but I confess to you, Madam Chairman,
I am having the greatest difficulty in following the exhibits
and testimony as it relates to the NAB presentation. With
respect to their own case, and wi£h respect to the introductions
of exhibits that we have never seen before, and to interrupt
that by going back to our case, which is seriously only rebuttal
testimony, is grossly out of order.

MR. ELDRIDGE: Madam Chairman, you know, that is the
very thing that I objected to, their coming in with a compari-
son, I was told that in the course of my direct --

CHAIRPERSON BURG: Mr. Eldridge, I am going to over-
rule that objection.

MR. ELDRIDGE: Thank you.

Proceed, sir.
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BY MR, ELDRIDGE:

0. Go ahead.

A Part of the reasons for these comparisons which I
will now be describing are to fiﬁd as many possible dovetails,
similarities, parallel lines, between all of the claimants
who are before you. There are some, and one of the things
that I hoped the direction of bi Associates wbuld be able to
take is to find those parallels and put them in the same kind
of claim to better identify the total of all of the differences
that we found.

Now, thé question is if we're all working from the
same data base, the money at least is a constant. We have got
that for one constant. The distribution, that's to the attorney
to argue out, I am not an attorney. I am not here to argue
anybody's case. But you have got>to have paralleis within the
data bases that we're all referring to in order to make a logi-
cal presentation for the National Association of Broadcasters
or any other claimant, and when we tried to find those simi-
larities, data base to data base, viewpoint to viewpoint, and
the data bases don't match, then it's very difficult to find

any parallels. Now the reasons for that, in our estimation,

-are the fact that we are a data processing company. We are

not a motion picture maker. We are not a television station
station or a radio station. We are in the data processing

business.
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Now, this next slide that comes up, you have materials
in hand which have been passed out. It is from the Forms Three
Statement of Account which was tendered in direct evidence by
the Motion Picture Association.

That particular exhibit that was put in, includes a
television station, WCNH. WCNH does not exist.

MR. LLOYD: Could we just get everybody together on
this thing?

THE WITNESS: Sure.

MR. LLOYD: Can this be marked, please, so the
record will be clear? This is NAB what?

MR. ELDRIDGE: The visual that is up now is from the
Schedule Three, I think, of the MPAA. . It is a summary of the
January-June '78 Form Three Statement of Account for Cable
Communications Operations, Inc. And I would ask if it would
be marked as NAB F in evidence.

(NAB Exhibit F was marked for
‘identification.)

THE WITNESS: This is the attachment which is included
with the handout which was handed out which states specifically
concerning that Schedule Three, Summary of January-June '78
Forms Three Statement of Account that the MPA lists this tele-
vision station WCNH.

One of the additional wvalidity checks through the

bi Associates royalty copyright data base is to search out what
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cable systems list what television stations as being carried
locally or distantly since distant carriage identifies those
stations which support the moneys coming in. We have stated
here, and I think it is easily checked upon, that the material
submitted by all the cable systems are not all 100% accurate.
As I indicated earlier in my testimony, the copyright office
is charged with finding those errors, but the assignment of a
change into the system with the call letters that don't exist
presents a rather difficult problem for anybody to analize what
is distant or what isn't. That CNH wasn't on the original
filing. I have the certified copy of the original if someone
would care to ask for it.

MR. LLOYD: Yeah, I would.

THE WITNESS: Okay.

Is that supposed to become a part of thé NAB exhibit?

Madam Chairman, as a witness I made reference to the
fact that I had brought a true copy of the original along with
me to verify the statement which is included in the visual and
the material.

MR. ELDRIDGE: With your permission, since the docu-
ment was requested and made available by the witness in support
of his visual slide, I would ask that the certified copy of
the filing for Cable Communications Operations, Inc. on the
Form Three, form be received in evidence as NAB G, I believe.

MR. LLOYD: May I see the document before it's
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marked, since it was offered to me and I said I wanted to see
it? (Handing it to Lloyd.) Thank you.

CHAIRPERSON BURG: This will be Exhibit G?

MR; ELDRIDGE: G for George, I believe.

MR. LLOYD: Let him put it all in the record. It
will all come to light.

You are going to copy those and make them available
to the other parties, Mr. Eldridge?

MR. ELDRIDGE: Yes.

The document that the witness brought which I have
just identified should be marked.

(NAB Exhibit G was marked for
identification.)

MR, ELDRIDGE: That's the original, Mr. Wagner, that
you received from the copyright office?

THE WITNESS: Yes, sir.

MR. SCHEINER: Madam Chairman.

CHAIRPERSON BURG: I am going to suggest, at this
point that we take a luncheon recess until 1:30 and have counsel
work out these problems, if you will,

(Whereupon, at 12:00 p.m., the hearing adjourned,

to reconvene at 1:30 p.m., the same day.)
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AFTERNOON SESSION

CHAIRPERSON BURG: Mr. Eldrige, are you ready to
proceed?

MR. ELDRIGE: Yes.

ROGER WAGNER,
called as a witness, having been previously sworn, testified
further as follows:
FURTHER DIRECT EXAMINATION
BY MR. ELDRIGE:
Q Mr. Wagner, would you proceed to your next slide and
tell us what that is.
A Yes, sir. Of the schedule of material to be covered,

which was originally handed out and entered into the record,
we are involved here with commentary on multiple verification
processes used. That is the reason for the notation of the
various errata -- what we term "errata" -- from the MPAA data
base. We have checked the MPAA data base, which is up on our
computer, against the whole data base which I described earlier,
in trying to verify that. What we are falking about here is
not a simple typo, but is in fact a part of the check process
that we use and that anyone else who reports against this data
base must in effect use.

Now, attached to this same printout which you already
have in hand is a second sheet. That second sheet, I really

don't think you can read the whole slide. I will identify the

HAccurate cd?qboztbqg Cfov e,

(202} 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

slide as the secogd page of summary of discrepancies of
Schedule XIV, Royalty Fees Generated. The. following stations
appear on statements of account, as distant signal parenthetical
but do not appear on MPAA's Schedule 14.

Now, I must admit that the vast majority of these
stations which are listed on this printout are in fact from
Forms 2, and that goes to Point 5 of our ﬁaterial to be

covered, the differences between the National Association of

Broadcasters material, to which I am testifying, and the MPAA dg

data base, and the material which they have submitted on direct
testimony.
The question that we as the company involved with the

data processing for the multiple clients who have made represen-

tations to this Tribunal is, what to do about not only the money

that are collected but the programming from the claimants on all
of these stations aired distantly who are really out there.

Quoting from the direct testimony of Mr. Hadl,
after determining the total DSE, the second step involves
computing the applicable percentage rate applied to gross receip
and the chart is taken directly from the direct testimony, which
I believe to be an absolutely accurate copy of what appears on
Forms 3 for the cable systems to f£ill out.

Now, the question is, as Mr. Hadl's testimony
identified, the DSE's are what makes up the formula for the

money coming in, yet the material in hand from Forms 2 does
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not include any of this data. Forms 2, if you recall, does
not have a place for them to come up with their DSE figures.

Now, in searching for a reason to apply a formula
to a non-group of material, we go back to an original announce-
ment from the U. S. Copyright Office, a copy of which you alread
have in hand. This is a.direct quotation from an announcement
from the Copyright Office, Library of Congress, final regu-
lations, Part 201, General Provisions Volume 43, Number 124 of
the Federal Register for Tuesday, June 27. It says --

Q Would you read off the statement which is on the visua
whicﬂ is in quotations) "Preparation of the forms for state-
ments of account, was an extraordinarily difficult and time-
consuming process. In the course of drafting and desigﬁing
the forms, we found helpful the ideas contained in the form
proposed by the Motion Picture Aséoqiation of America, and in
other comments dealing with the statement of account."”

It can come as no surprise to MPAA that Forms 2 do not]
in fact include notations of distant signal equivalents which,
according to the testimony already giveh, is the real keystone,
the cornerstone to how their formula works. Bear in mind that
the materiallsubmitted by the National Association of Broad-
casters does in fact include materials from Forms 2, as well.

One other item that considerably concerns BI Asso-
ciates, in the process of putting together our data base and

its verification, is the fact that program producers and
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syndicators, clients of BI Associates who have made filings
already with this Tribunal, have done so on the basis of the
distribution and airing of their copyrighted programs. They
did not go -- that is the complete form of all the things that
their filings are égainst, meaning the total dollars as we
referenced in the first slide of the presentation. They did
not go up and use another source which has been used by T.V.
Guide -~ by MPAA, according to their direct testimony, "T. V.
Guide". We feel that "T. V. Guide," a copy of which was
purchased this morning downstairs at the Safeway store, can be
considered to be an up-to-date or accurate record of what went g
in television, not only in this market but any other market in
the country. I repeat, this was purchased this morning, and
it includes material for Friday, May 9, 1980. That's the last
day in the currently on sale "T. V. Guide". I assure you,
ladies and gentlemen of the Tribunal that in order for the
rack jobber to bring in this material into the store to have it
distributed, to have it printed, to have the inserts put in,
distribute to warehouse, then distribute to store, plus the
week overlay, you are looking at a four-week turn around between
the time the material is put in for "T. V. Guide" to use and
its actual printing and distribution and finally its access.

Q Is that what the ones equal, one week, in the right-
hand column on the insert, the visual slide?

A That is correct. "T. V. Guide" is the visual print
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insert, one, meaning a week to get the material together, to
distribute/w meané to distribute to the warehouse, another
week, distribute into the stores for the rack jobbers, get the
old ones down, get the new ones up at all the cash registers,
and finally that there is a one-week lead, more than a week's
lead on this material. Because we are talking here about a

week from Friday as the final date of the material in this

‘"T. V. Guide". Nowhere in this "T. V. Guide" nor any other,

nor from any executive of "T. V. Guide" can I find a statement
that says that this is an official record of what went on in
television. It can't be. Take, for example, the recent
transit strike in New York. To my personal knowledge from
being there, at least six television stations in New York
preempted all their regular programming, changed their entire
program schédule around, took offlsyndicated programs, took
off movies, took off whole series of network programs in order
to provide  the public service that they are licensed to do for
the people of the New York area, keeping them up to date and
informed on what was going on during thé transit strike.
There is no way "T. V. Guide" could possibly have covered that
material.
Now, we have heard --

Q Now, would you explain what Peoria, Illinois,

Springfield, Champagne, mean to the Tribunal?

A Yes. We have heard mentions of an example as in Gone
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With Thé Wind, on a specific system. For purposes of absolute
clarity, we would iike to present for the Tribunal's purview,
amazement, whatever you want to call it, a specific example
which we feel will absolutely and positively identify the real
differences in the formulas ascribed to by MPAA and the National
Association of Broadcasters. We named a town arbitrarily
Squeedunk Falls, so we wouldn't hurt anybody's feelings.
Arbitrarily, let us say that is midway between three co-
distantly cities in the State of Illinois, Peoria, Springfield,
and Champagne, urbana. Let's say for the sake of argument that
each of them is equally distant to Squeedunk Falls. Let's call
that distance a mean of 75 miles, meaning that television
signals receive off-air in this small community in fact distant
signals. We will now call it Cable System S, for easier
identification. Let us say that there are three distantly
carried television stations appearing on that system, and the
total deposits made by that system is $10,000. Independent
full-time distant and network full-time distant, and educational
full-time distant.

. For easier identification, let us call the affiliate
WAAF, the indépendent WIIN, and the public broadcast service
station WPPS. Let us say that the total hours of distant
carriage, excluding network time and commercial time, are
Station WAAF, 2,000 hours over the course of a year's period,

and WIIN, 5,000 hours, and WPPS, 3,000 hours; gross total,
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10,000.

Under tﬁe National Association of Broadcaster's
formula concerning the direct application of time as a unit,
time aé the constant for a program that is absolutely accep-
table to all three; the National Geographic Specials, which T
have personally seen on each of these three kinds of statiomns,
an hour long program at a time, that the $10,000 deposited
by System S divided by the 10,000 hours of distant program
claimable copyrighted time equals $1.00 an hour.

Now, how does this simplified straightforward example,
10,000 hours, $10,000, three distant different signals, compare?
A dollar per air play per program. From what we understand
of the Motion Picture Association of America formula, WAAF,
with their 2,000 hours, would be figured as the money came in
at .25 DSE. The independent station with their 5,000 hours,
would come in at 1.0 DSE. WPPS, 3,000 hours, .25 as per Mr.
Hadl's testimony, as it states in Forms 3 of the statement
of account.

If you will turn, please, to‘the visual you have in
hand, which we put on each of your desks, and if you don't have
one, please faise.your hand and we will distribute them. The
MPAA, 1,667, is the key number at the top of the page. Anyone
not have this?

MR. ELDRIGE: Madam Chairman, maybe we should mark

the exhibit that Mr. Wagner is referring to. It was passed out
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and should be on your desk at this moment.

Could We‘mark it as NAB Exhibit H, I believe it is;
is that right?

Thank you.

CHAIRPERSON BURG: Both pieces will be H?

MR. ELDRIGE: That is the one which he just
referenced, which has 1667, and the call letters.

(Whereupon, NAB Exhibit H was marked for identifi-

cation.)
BY MR. ELDRIGE:
Q Do you have a visual or are you using the hand out?
A This is hard copy from this point forward. I believe

there is a copy for every counsel.

Q If you will look at the number 10,000, under this
particular application at quarters of DSE's for the affiliated
station and for the PBS station, what we are really talking
about is 6, 6 quarters divided at 10,000. One quarter of the
dollars for WAAF, $1,667. $6,666 for the independent station.
$1,667 for WPPS. Turn the page.

MPAA, top of the page, WAAF, one, meaning an hour
duration of 5roadcast for the program, the National Geographic
Specials, over the 2,000 hours of distant signal carriage,
five-hundredths of a percent against the total dollars yields,
84 cents.

WIIN, one over 5,000 hours, two-hundredths of a

HAccurate cﬂ?qboszyg C?o” Ihe.

(202) 726-3801




—

®

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

percent, times the 6,666 in fees generated, $1.33.

WPPS, one over 3,000, again a new figure, three-

hundredths of a percent times $1,667.50,
BY MR. ELDRIGE:

0 You are now relating to each station's origination,
if you will, of a National Geographic Special; is that right?

A That is correct,

Q So, it's the same basic program that is involved in
each of the computations in comparing the two systems; is
that right?

A That is correct.

COMMISSIONER BRENNAN: TIg this another exhibit, now?
Or does that carry H?

MR. ELDRIGE: Have you gotten this one?

THE WITNESS: I just dia.

MR. ELDRIGE: This is the other one. I think you
asked about it, Madam Chairman, Would you mark it as NAB
Exhibit I in evidence, the MPAA titled one that carried the
dollars signs on it for the three hypothetical stations.

(Whereupon, NAB Exhibit I was marked for identifi-
cation.)

A Now, ladies and gentlemen of the Tribunal, the reason
we went to 10,000 flat at 10,000 hours for this example, I
must admit to you that I hunted through the entire data base by

computer trying to come up with anything that had exact
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even numbers and was unable to do so. I will tell you in front
that this is in fact a hypothetical example of the 10,000 and
10,000 figures, but it is to our knowledge the correct way of
applying the Motion Picture Association of America formula
on the 4 to 1 or a Quarter DSE for the network affiliate,
for the PBS station versus one full for the independent station.
The differences, I believe, are apparent, beﬁween the NAB
formula, which you see on the screen, 10,000 at a dollar an
hour, or a dollar per air play time.
Q Have you completed?
A I am waiting to see if anyone has a question. T
guess not. |
The final document which you received during lunch
is a hard copy printout which says at its upper left-hand corner
"All repqrting cable systems, NABVreport.
MR. ELDRIGE: Let's mark one. You should have these,
I believe, as well. That would be NAB Exhibit J, which is
the printout referenced by the witness, the one distributed
during the lunch recess. The NAB cable carriage notation,
"Copyright, 1979, BI Associates,"commencing with WKBD T.V. in
the upper left—hand corner.
(Whereupon, NAB Exhibit J was marked for identifi-
cation.)
A Now, as you will notice in looking at this printout, v

realize the terrible task that we faced with trying to come up
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with a real example for identification purposes. You don't

see even numbers énywhere on this sheet. And I assure you you
can go through the whole aata base, every cable system is
different. TIt's very tough to categorize Forms 3 at a certain
dollar level, or Forms 2, or even Forms 1. They vary widely in
a whole number of different ways. The single parameter that

is a constant is time, If we may go across the line, please
note the KTV which shows up. This isanother form of identifi-
cation. If underneath that, there's a no, that system does not
carry it. The E, N, A, B, C, D, et cetera, further identifies
the carriage of the complete system which acts as a point of
cross reference and further identification.

Also, you get a total of local and distant. Let's
drop down to the first television station, WKBD T. V. According
to the Federal Communications Commission annual programming
report —-- you want to put this in the record -- the total numberx
of hours of WKBD T. V. was 6,789. The local percentage, as
shown in this document, .048, four and eight-tenths percent.
From the BI Associates data base, it is noted that that station
was listed by the cable system as an independent. We now refer
back to the 6riginal data number, 6,789, and in the NAB formula,
we multiply that time .8 to equal dropping commercial time.

So thét the total minutes of air time of that station is 5,431,
meaning pure program time. Note, please, that that's an

independent, which means that there is no additional factor takd
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out to reflect network programming which doesn't count. To
make life a little easier, we divided the total minutes aired
by 60. We then multiplied that end product by 26, to show the
26 weeks in the accounting period. So that the net amount is
2.354 hours total broadcast during the entire 26-week period.
LOCMI or MIN refers to the calculations for local minutes.
That is derived by taking the total broadcast time, 6,789,
multiplying it by the local percentage which shows in the FCC
document, so that we come up with 326, divide by 60 equals
hours, times 26 weeks, which shows 141 hours of locally orig-
inated program time.
Now, let's step back for just --
COMMISSIONER JAMES: You are going to have to go over
that very slowly.
BY MR. ELDRIGE:
0] Would you do that once again, Roger, for my benefit,
too.
COMMISSIONER JAMES: I mean slow. Explain every
little item.
MR. ELDRIGE: Would you do that once again, Roger,
hopefully for my benefit, too. Just do it very slowly.
A Independent station, WKBD, carried by Continental
Cable, by the way, which is aired, according to the FCC compos-
ite week to which both MPAA and the National Association of

Broadcasters agree as an absolute figure of 6,789 minutes during
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the 26-week period, for all programming on their air.

COMMISSIONER GARCIA: All programming, or just local?

THE WITNESS: All programming.

They also state in this same FCC document that the
percentage of that total programming occupied by local program-
ming is .048, four and eight-tenths percent.

COMMISSIONER JAMES: That's the percentage of local
programming?

THE WITNESS: Yes. Local programming against that
gross total minutes.

MR. ELDRIGE: Local originations at the station.

THE WITNESS: Correct. The station is identified
as IND, meaning an independent station. 6,789, the original
number, we restate to show you the calculations. In order to
remove the commercial content from the gross total hours, we
multiply by ,80. That's the 20 percent factor for 12 minutes
of commercial time per given hour.

COMMISSIONER JAMES: You started out with minutes and
you converted --

THE WITNESS: We will convert to hours after a while.
We are stilllin minutes,

COMMISSIONER JAMES: You said hours.

THE WITNESS: I beg your pardon. We are still in
minutes at this point,

COMMISSIONER JAMES: And the 80 percent represents?
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THE WITNESS: The 80 percent represents programming
as differentiated Erom commercial time. The 20 percent of the
hours -- of each minute of broadcast total has been taken away
because it has not bee claimed by NAB. It's given over to
commercials, public4service'messages, promotional announcements,
what have you.

MR. ELDRIGE: May I interrupt a moment. Mr. James,
that was the errata direction I noted this morning, because in
the original calculations we had not dislodged the point percent]
factor for commercial public service announcements, which we
agreed with the Motion Picture Association is a fair statement.

COMMISSIONER JAMES. All right.

THE WITNESS: All right. Next, Commissioners, after
deducting that 20 percent and multiplying by .80 is 5,431 total
minutes ai?ed non-commercially dufing the course of the 26-week
pe?iod. We now divide by 60 to come up with 90.52 hours.

Since this is a 26-week accounting period, we multiply back by
the 26 to come up with 2,354 hours of distant signal carried
programming time.

COMMISSIONER COULTER: Why do you multiply by 262

THﬁ WITNESS: 26 weeks in the accounting period, sir.

COMMISSIONER JAMES: That 2354 is what, now?

THE WITNESS: Distant signal hours.

COMMISSIONER COULTER: I thought you said that the

minutes in that first figure, 6,789, was for 26 weeks.
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THE WITNESS: Composite week.

MR. ELDRIGE: That's the composite week.

COMMISSIONER COULTER: I'm sorry.

THE WITNESS: At this point, you will notice a
couple of extra spaces in these printouts. We don't have
much room. It's to identify the fact that we have now ended
calculations concerning total minutes and hours. We now go
to the local side of the ledger. If you recall in the fourth
column over from your left, local percentage stated by WKBD
in their composite week was .048 times the total of 6,789,
comes up to 326 minutes per week, divide again by hours.

COMMISSIéNER JAMES: Hold it. That 326, where did youy
get that figure?

THE WITNESS: We multiplied the local percentage on
the left-hand side.

COMMISSIONER JAMES: .048 times what?

THE WITNESS: 6,789. Divide by 60 minutes in the
hour, five hours and 43-hundredths, 26 weeks for this report,
141 locally-originated station minutes claimed by NAB.

MR. ELDRIGE: Hours or minutes?

THE WITNESS: Hours. Okay. Hold these figures for
just a second and look now not at specific figures, but look
at the identification that comeg across the next line. At WGTE
next line down, you will note that the total number of minutes

in the composite week and the local percentage are given, but
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since this is identified as a public broadcast service
station, calculations cease at that point. Once we have
identified the total number of minutes of broadcast, you don't
multiply by .80, because they don't have any commercials to
start off with. So that the original minutes figure now is
divided into total hours, and again multiplied by the 26, to
get the full report. And at this point in the NAB calculationg
further entries stop. PBS local minutes, if you wish to call
it that, are not included in this report. PBS is not a part
of this file.

In turn, the next entry down CBET, identified as a
Canadian televisién station, 6,898. You will now check the
local percentage, and you will see that they have claimed all
of their minutes of broadcasting as being locally originated.
The figures given to BI Associates, through the National
Association of Broadcasters were from CBC, who stated that
they had deducted all commercial time from their composite
week. Therefore, once again, there was no multiplier factor
for commercial time driving down the total. If you carny all
the way across that line, you will see that that 6,808 again
occurs after the notation, "LOCMI" indicating that that is
all local time.

Now, I must slightly at this point confuse the issue.
I'm sorry, it has to be done. Everything that you see there

in front of you for commercial stations, as far as their local
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percentage of programming is concerned, has, by direction

of NAB, in the cases of 66 stations which appeared on the
combined sports presentation had their local percentage of
programming reduced to reflect ﬁhe fact that the NAB presen-—
tation includes no local sports presentation minutes. This
was accomplished by using the Form 303A, the original submissiop
made by each of the television stations which, in fact, is the
backup for this composite week. Here are all the individual
figures. Here's the report the FCC issued, énd in ordei to

be absolutely certain in the view of NAB that all sports
material had been withdrawn, they had BI Associates remove the
total number of minutes in a category referred to as local
entertainment.

Let me give you the rest of the categories. Local
news, local public affiars, local other non-entertainment/non-
sports, and local entertainment. From the total of all local
programs, all of that material that I just read off, we were
directed to subtract the whole category "local entertainment"”
for the 66 sports flagship stations. That duration of time
then recalculated down the percentage of local programming for
the commercial stations only. It's a rémoval of a block of
time £o compensate and in their view, overcompensate for sports
carriage.

MR. ELDRIGE: And that was only done with respect to
the 66 flagship stations; is that right?

THE WITNESS: That is correct. From a list supp%ied
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to us by NAB, which was taken directly from the material
recently submitted by the combined sports.

MR. ELDRIGE: And that is the list, the addendum
we substituted this morning, which is plugged into the computer
from 66 flagships, rather than 39, as originally.

THE WITNESS: ©Now, I know  that part is a stinker, so
may I offer one more exhibit, if I may?

MR. ELDRIGE: All right.

THE WITNESS: I have in hand the 1978 annual program-
ming report for television station WGN in Chicago, and I had
30 copies made of this so that I think that the Tribunal can
better follow the§é~specific calculations.

MR. ELDRIGE: Madam Chairman, may we mark this as the
next NAB exhibit, the 1978 annual programming report, as
Exhibit K, which is the composite week data with respect to
WGN, Continental Broadcasting.

(Whereupon, NAB Exhibit K was marked for identifi-
cation.)

THE WITNESS: I am trying to keep this at a minimum
of cohfusion, but this is the last hand out, I promise you.

The whole television broadcast éomposite weeks, which
I hold in hand, which is already in evidence, is made up of
the figures gained from this 1978 annual programming report.
If you will follow with me -- this is for WGN, a certified

document -- one of the flagship 66, you will go to Line 8,
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local entertainment, there are in fact two separate columns
involved. C-8 refers to 6 a.m. to 12 midnight, local
entertainment, 1,081 minutes of time in the composite week.
If you will go across that line.to E-8, you will see a zero,
they didn't do anything between the hours of midnight and
6 a.m. 1,081 subtracted from all local programs, which is the
combination of 2,122 directly below it and 363 in column 9-E.

Now, please bear in mind, ladies and gentlemen of the
Commission, that there is no clear indication in these annual
program reports of local sports origination, no more than there
is any indication of syndicated sports. You can't really tell.
So that the National Association of Broadcasters use of this
particular figure is, if anything, in our estimation, an over- |
statement; that is, they have taken more away than the total
local entertainment.

BY MR. ELDRIGE:

Q In other words, they have not retained any local
entertainment program, be it sports or otherwise?

A For those 66 flagship stations.

Q 66 flagship stations, which, as you say, is a more
generous gift to sports than the fact probably is, but we have
no way of correcting it.

CHAIRPERSON BURG: Mr. Wagner, then, in effect, what
you're saying is that the WGN on Exhibit J, down here at the

bottom, your composite week of total minutes which here is
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Is that what you are saying?

THE WITNESS: 1In other words, by taking their local
percentages, as previously stated, which would be whatever it

is in the program guide -~ excuse me, Madam Chairman. I will

refef to it here.
CHAIRPERSON BURG: .277, I guess.

MR. LLOYD: Same as it is on Exhibit J,
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CHAIRPERSON BURG: What did I ask you that was
so difficult?

MR. LLOYD: Page 6.

THE WITNESS: The material that was submitted via
the Broadcast Bureau for WGN, which I have in hand, shows,
as a lbcal percentage for all programs for the year 1978,
the number 27.7.

CHAIRPERSON BURG: But it shows it on this print-
out, too. Why did you have to go to another -- don't
confuse us any more than you have to, Mr. Wagner. Every-
thing should be on this track across this printout, should
it not?

THE WITNESS: Yes.

CHAIRPERSON BURG: Minus --

COMMISSIONER COULTER: Excuse me. Mr. Wagner, can
I ask you a question?

COMMISSIONER GARCIA: Commissioner Burg, are you
asking if that 8,961 should be -- that 1,081 should be that
number? Is that what you're asking? |

CHAIRPERSON BURG: As I understand it, this should
be subtracted from this.

CQMMISSIONER GARCIA; I think it already has been.

COMMISSIONER COULTER: Excuse me, I think that's
the question, if it hasn't been. In this printout, what-

ever factor you're reducing the local programming of WGN by
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has not yet been taken out in that local percentage, ié
that correct?

CHAIRPERSON BURG: That's what I asked. That was
my question, Mr. Wagner.

THE WITNESS: Yes, ma'am.

CHAIRPERSON BURG: Did you hear Mr. Coulter's
question? |

THE WITNESS: No.

CHAIRPERSON BURG: Would you repeat it, please?

COMMISSIONER COULTEﬁ: The figure for local pro-
gramming, the percentage for local. programming for WGN,
as it is on this printout, has not yet been reduced by the
factor that it needs to be reduced by, in order to account
for the flagship stations?

THE WITNESS: 27.7 is exactly what is here on

the FCC document, yes, sir. It has not yvet been reduced.

COMMISSIONER COULTER: Okay, thank you.

THE WITNESS: Where does all this wind up, okay?

That's what the real nub of this presentation is. When
you get down to the bottom -- oh, we have one more to do,
excuse me. There's one more entry on the green sheet
which we mugt cover, which we have not. That would be
the first listing for television station WCSH, which is.

in the second grouping on that same sheet.

HAccuzate cd?qposzgy C?ov Ihe.

(202) 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79
BY MR. ELDRIDGE:
'Q That is Exhibit J, correct?
., A Right. Please note, as you come across the line

from the total local minutes and the local percentage, a
new factor shows as .373 N. That reflects the multiplier
that was used, that decimal fraction, to respond to the
FCC documentation of the net total subtracted network
hours, which do not play a part in these calculations.
CHAIRPERSON BURG: Repeat that, please.
THE WITNESS: Okay, the 8,416 total minutes of
broadcast time has been reduced by multiplying it by .373
—-- in other words, throwing away approximately two-thirds
of the total hours, driving down that total, if you'll
note the next number, to 3,139 total broadcast minutes.
CHAIRPERSON BURG: And that's because it's the
network?
BY MR. ELDRIDGE:
0. And two-thirds of that time is network time is
what you're saying?
A, That's correct, so it is not -- it bears no
resemblance to anything within the rest of the calculations.
0. Sq you take that out, just as MPAA did when they
used a composite week, but with a slightly different frac-
tion, is that right?

A Say it again, sir?
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0. MPAA took out roughly two-thirds for network.time
in their Exhibit B, where they used the composite week. This
is the same formula at that point, in terms of taking out
network time, only the number is slightly different, is
that right?

A Yes. The bottom line figure, after taking the
total dollars, as in this printout that you have, on the
system by system basis, the bottom line for that first
integral listing, Continental-Cable, -, with their
address, in fact, they don't carry any pay cable -- they
paid in a royalty of $2,341.90. Their total distant hours,
7,852, and the total local hours, 3,130, yields a percen-
tage of 39.9 percent for local hours of the total, multi-
plied by the royalty paid, and the figures for the NAB
presentation é}e remainder, that is, to any and all other
claimants of the total of 2,341 -- $1,407.49, and to local
TV, $934.41.

This was done for each and every system, forms
3 and 2. In my direct testimony, my written direct testi-
mony to this Tribunal, I made mention of two additional
factors which I thought should be in some way, shape, or
manner, some‘day, considered. The problems are outlined
as follows: certain Forms 3 systems had no distant hours
of carriage. In the NAB formula, in which we are working

only with distant carried hours, what is to be done with the
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monies deposited?

By the same token, we have that same situation
for Forms 2. Certain of the cable systems simply did not
carry -- did not ieport the carriage of any distant signals.

0 "~ But they nonetheless made a payment into the
Royalty Tribunal, is that right?

A, Correct. 1In addition, of course, we have got
roughly 1,500 Forms 1 that deposited $15. It is a pile
of money.

0. Did you compute how much money that is that was
supplied by Forms 3 and 2, where -they did not carry any
distant signals? What portion of the royalty fund, in terms
of deposits, was that?

A Approaching $1 million. I would dredge my way
through all my paper, and come up with specific numbers
for alliof this in a minute. |

(The witness examined the documents.)

In the total of all the monies deposited, we
can account, under this formula, for $5,006,882.79, of
which $1,042,760.03 is computed as the specific amount of
dollars from the total collected on a cable system by
system.basig, using a straight line time method, which
equals 21 percent of the total collected.

0. The 21 percent of the total deposited repre-

sents the local commercial broadcasters' claim in this

Hccurate cﬁepo'zting Co., Thne.
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proceeding, is that correct?

A.  Of non-commercial time, yes, sir.

0. In terms of television?

A, Yes.

0 And that, by the methodolpgy that you have

described in detail to the Commission, that is how you
arrived on your time basis as to the appropriate share of
the funds available for distribution, is that right?

A, Yes, sir. Now, the cross-checks and validity
checks that we mentioned earlier continue on. We —- if I may,
for juét a second, tell you that each television station's
geographic location is now being entered into our computer,
to contrast to material from the Bureau of the Census,
in what they call the pick a dad file (ph.), which in fact
is a description, geographically by coordinates, minutes
and seconds, of every community in the country.

We're doing that now for all cable communities
under an additional project which we do for another

branch of the government, the National Telecommunications

Information Administration.

Their original interests in a contract with us
had Fo do wi?h the coverage of the U. S. population by
Publiq Broadcast Service and National Public Radio. There
is now further interest on their part in using our infor-

mation to determine where, who, is receiving any cable service
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at all. A byproduct of that contract will be a positive
identification of those stations which cable systems
should be reporting as distant, which they may not be at
this point.

0 Let me ask you a question. You indicated --
stated to the Tribunal that, on the methodology employed
by the National Association of Broadcasters, their share,
in terms of television and carriage of distant -- local
signals, should be 21 percent.

A. Yes, sir.

0. Do you have, within your computer arsenal, a
means of extracting the appropriate share for sports and

motion pictures, the other two major claimants?

A. Under this formula?
0. Yes.
A. The answer is yes, provided that we receive from

whoever wishes to purchase that service, an identification
of the duration and frequency of such programming on any
and all stations that are being claimed for. Thus, in the
case of the combined sports, when we're talking about 66
flagship stations, how many games were aired —- were
played as local programming, on which stations?

0. In the composite week?

A, In any week, or all weeks. I would vastly prefer

to work with the entire calendar, in that the games are
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pla?ed at all times of the year for all of these different
combined sports interests. The same thing holds true for
current b i Associates claimant clients from the makers

of, or producers of, other programming, albeit movies or
syndicated series or what have you, where they have
specifically identified to us what station their contracts
appeared on, and at what frequency.

We can set up time blocks for them, system by
system, against the totals deposited, and/or against all
totals not claimed.

0. Have some of the motion picture people filed that
way with the Commisgsion?

A, So far, there are three -- I can't call them
motion picture people, because I don't know --

0 Or syndicated -- they're in that class?

A, Yes. I don't know specifically that they made
movies, but I know they create a syndicated product, but
they created programming product which they are claiming
copyright for. |

0. Yes, and you have some clients that have filed,
using the NAB formula, claiming their share, even though
they be a.part of the film and syndicated group, is that
correcté

A You're putting me between a rock and a hard place.

The NAB formula had not been promulgated, or put together,
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in my estimation, prior to that filing in July of 1979;
so, yes, they filed on a timely basis, which now has become
the NAB formula.
é Thank vou.

MR. ELDRIDGE: I have no further questions, and
solicit questions from the Commission.

COMMISSIONER COULTER: Mr. Wagner, this isn't
specifically a part of this phase of the prdceeding, but you
brought:it up, so I'm going to have to ask you. In this
strict time, in the time percentage, or totals, that you
have developed, you are including .only those stations
who have filed claims with us, is that correct?

THE WITNESS: No, sir. The NAB..

COMMISSIONER COULTER: All stations?

THE WITNESS: All stations, yes, sir.

COMMISSIONER COULTER: Because you mentioned

something to that effect earlier, or I thought you did.

‘'The other question is, you mention the fact that the MPAA

neglected to include Form 2 stations in their schedule.
It's my understanding that they deliberately chose not to
do that, on the basis that the Form 3, having: provided by
far the largest share of the royalties, was sufficient to
-— they felt that the argument was strong enough to call

them representative.

I don't understand why then that is a criticism of

HAccurzate %epozz‘ing Co., Ihne.
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1 the MPAA formula. They have deliberately done that. You
2 say they're missing -- of course they're missing.
3 THE WITNESS: Okay, Commissioner, it appears to
‘lb 4 us, and I must say that I am not an attorney, but it
5 appears to us that the final disbursement of funds will be
5 to claimants, not groups but to claimants individually,
; and let's say that a claimant's programming did not appear
3 on a Forms 3 system, it only appeared on Forms 2 -- that
9 to say that the distribution of distant signals on Forms
10 3 is the same as, or exactly parallel and similar to, that
: of Forms 2, I would challenge.
1
COMMISSIONER COULTER: Okay, but I think you have
12
said that Form 2 doesn't have any information to indicate
13
( @ what signals were carried?
14
THE WITNESS: No, sir. It does -- it does not
15
have a calculation as to the specific distant signal
16
equivalent --
17
COMMISSIONER COULTER: I'm sorry.
18 :
THE WITNESS: -- which is the keystone of the
19
MPAA material.
20
COMMISSIONER COULTER: Okay, the point is, you
21
are somehow calling that a deficiency in their -- okay,
22 '
‘IE at this time, I will ask a question that the Chairman has
23
asked me to ask. How does this break down, then? How do
24
you -- how do the signal Form 2's break down?
25 '
HAccurate cd?ébozthq; CZz, Ihe.
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CHAIRPEREON BURG: You said before that theré is
a mixture on this page of Form 3 and Form 2.

THE WITNESS: Yes.

CHAIRPERSON BURG: What is the breakdown? Of X
numbér of étations, how many are Form 2?

THE WITNESS: How many are Form 2 only, and not
on Férm 372

CHAIRPERSON BURG: Yes.

MR. ELDRIDGE: What exhibit are we —--

COMMISSIONER COULTER: It's your rundown of their
Schedule 14. TIt's the —--

MS. SEMO: Can we have that marked as an exhibit?

MR. ELDRIDGE: Yes, I think we should.

CHAIRPERSON BURG: It's Schedule 14, Royalties
Generated by Local Programs. It's the second page.

MR. ELDRIDGE: Why don't we mark the document that
you have, which is Schedule 4, Royalty Fees Generated by
Local Programs Produced by Commercial Stations -- I believe

that's the document you are referencing, Commissioner

Coulter --

COMMISSIONER COULTER: Yes.

MR. ELDRIDGE: And if that has not been marked, I
would ask that it be marked as an NAB Exhibit -- I, thank
you.

(NAB Exhibit L was marked for identification.)
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THE WITNESS: Commissioner, the answer to yoﬁr
question lies in this document, which I have with me,
but not specifically broken out to members of my company
who are here present, who will be glad to answer your -- to
provide me with the answer for your specific guestion,
within 15 minutes. 1Is that satisfactory?

CHAIRPERSON BURG: That's fine. I would like to
have séme feeling about how many we're talking about.

COMMISSIONER COULTER: Mr. Wagner, I still don't
feel I have an answer to my question, which is that the
MPAA, whether or not you agree with their reasons, deli-
berately left out Form 2 stations, or Form 2 statements
of account, and you somehow call it the summary of their
discrépancies. I don't understand that.

THE WITNESS: To me, sir, if -- from our view as
a data processing operation, if the system has indicated
carriage of a distant signal, and a formula is proffered
as a distributional scheme with a payout schedule on a
per station by station basis, and those distant signals have
been duly noted in the proper forms, we would question
whether the whole schedule of disbursements that was given
in the MPAA exhibit, can be considered factual, relevant,

if they have ignored those stations which have in fact

"filed -- been filed for properly.

COMMISSIONER COULTER: I understand, but really
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all you're saying, then, is that you don't -- their claim
is that forms representing -- well, without getting into

a dispute of the fee-generated method, but nevertheless --
maybe that doesn't make any difference here, but they feel
that all you're doing, really, though, is simply saying that
their claim that forms representing 87.3 percent of the
total, is a good sample to extrapolate from -- you're
simply disagreeing with that, that's all you're doing. Am
I correct? That's in essence what you're claiming?

THE WITNESS: The 87 stations sampled? I don't
understand.

COMMISSIONER COULTER: No, 87 percent. They
claim that the Form 3 statements of account furnish 87.3
percent of the royalties.

THE WITNESS: Of the revenue?

COMMISSIONER COULTER: Yes, and they feel that's
adequate to form something that's representational, as a
scheme -- and all you're really doing, then, is saying
that you disagree with that? That's all?

THE WITNESS: Yes.

COMMISSIONER COULTER: That's the essence of what
you're claiming?

CHAIRPERSON BURG: And you're representing —-- your
Forms 2 and 3 represent 99.6, so there's some 12 percent

difference.
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THE WITNESS: In further answer to your quesﬁion,
Commissioner, there are all the Canadian stations which
head up that list, noted by the prefix C, from Forms 3,
which are not included in the MPAA distributional material
from that same area.

I have no statement to make concerning validity
or non-validity, other than they are included in the NAB
materials, and not included in the MPAA materials.

COMMISSIONER COULTER: I understand, but we're
only addressing the Form 2 question.

THE WITNESS: Okay, that answer will be up for you
momentarily.

COMMISSIONER COULTER: I have one last question.

THE WITNESS: Yes, sir.

COMMISSIONER COULTER: You've deducted the loca;
sports from flagship stations. There are, nevertheless,
regional networks carrying sports. Is it correct that you
did not take into account broadcast of sports over other
than their flagship stations?

MR. ELDRIDGE: Commissioner Coulter, if I could
rise on that, they would not be a copyfight claimant.

Only the origingting station would be the copyright claim-
ant.

COMMISSIONER COULTER: But the question is that

the sports are —- well, I'll let the sports people answer

HAccuzate cjegbothgy Clz, The.
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that.

THE WITNESS: In answer to your question, Commis-
sioner Coulter, anything concerning sports, not on a flag-
ship station, was not taken into account.

COMMISSIONER COULTER: Well, I would be interested
to know what our exact coordinates are.

THE WITNESS: -Okay, I'll have them broken out
fo; you.

COMMISSIONER JAMES: Could you go over one more
time for me, very slowly, that bottom line of how you ==
start with the royalties.

THE WITNESS: Total royalties deposited?

COMMISSIONER JAMES: Right.

THE WITNESS: The total hours comes from, under-
neath the top line where it says, 1979, and our copyright
statement -- that's the last part of the section on total
hours, so the reference is the 2,354, a little bit to the
right under D, pay TV --

MR. ZELENKO: What exhibit are you on?

CHATRPERSON BURG: You're on Exhibit J?

THE WITNESS: That is correct.

Excuse me, Commissioner -- look for the indicator
LOCMI -- L-o~c-m-i -- did you come across WKBD?

CHAIRPERSON BURG: 23597

THE WITNESS: 2354,
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CHAIRPERSON BURG: I've got 2359. The bottoﬁ
line on this page, Exhibit J7?

»THE WITNESS: ©No, the top line, the very top
line, for WKBD.

CHAIRPERSON BURG: Oh, I'm sorry.

THE WITNESS: Do you see the 2,354 next to --

COMMISSIONER JAMEé: Right.

THE WITNESS: Okay; now, that 2,354, sir, repre-
sents the total non-commercial, non-network minutes for
that stations.

COMMISSIONER JAMES: Hours.

THE WITNESS: Hours, yes, sir. If you come down,
it's 2,509 hours for the next station, 2,989 hours for vet
the next station, now to the reference at the bottom line
that you raised in total distant hours -- that's the sub.
Now, if you go to the very far right-hand side of the
line, next to the IY, EY, and IYD, you will note the total
local hours there is 141, blank for the PBS station,

2,989 for the independent, a total of 3,130.

If you make a percentage out of that combination,
it's 39.9 percent. 1In other words, local hours over total
distant, sb that we now multiply tﬁe 39.9 times the total
royalties to come up with the local TV, subtract that
from the gross collected, and come up with the remainder

for any and all other claimants on this time-based formula.
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COMMISSIONER JAMES: Thank you. That's all I
have.

| CHAIRPERSON BURG: Mr. Lloyd?

MR. LLOYD: You all through?
CHAIRPERSON BURG: Yes, we are.

CROSS EXAMINATION
BY MR. LLOYD:

0. Just on that section of Exhibit J that Commissioner
James inquired about, it is true, is it not, that of the
revenue claimed by NAB from that particular CA?V system,

95 percent of it comes by virtue of the carriage of a Cana-
dian station?

A, I don't have an exact percentage, but yes, I
understand your point, the vast majority is.

0. 2,989 hours out of a total of 3,130, is that
not édfrect, sir?

A That is correct, sir.

0. Now, you say, Mr. Wagner, in your direct testimony,
which we seem to have moved some distance from today, tﬂat
you contacted the Canadian Broadcasting Corporation. When
did you do that?

A What page are you on, sir?

Q Ten.

CHAIRPERSON BURG: Did you say 10?

MR. LLOYD: Page 10.
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BY MR. LLOYD:

0. The statement is, "At the direction of NAB, we"
-- one of the personal pronouns, "also contacted the
Canadian Broadcasting Corporation."

A, Yes, sir.

0 When did you do that?

A For the purposes of this material, or in its ori-
ginal context?

Q I want to know when you did it, as you testified

to doing it, on page 10 of your testimony.

A, I would estimate, sir, some time around the
middle of March, give or take. May I say to you, Mr. Lloyd,
the CBC is —-- has been, a continuing client of b i Associates,
and there has been some interchange back and forth between
the two companies concerning this matter. I can't give
YOu precisely an exact date.

0. But it was a consequence of the contact that you

believe -to have occurred in mid-March, and that's in 1980,

I gather?
A, Yes, sir.
0 That CBET-TV was said by the Canadian Broadcasting

Corporation to have broadcasted 6,898 minutes of locally
produced programming, out of a total of 6,898 minutes,
during some week or another?

A Yes, sir.
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0 Okay, and they provided you at that time with,

in your words, complete documentation of their loéally
originated fixed copyright programs. Now, what documen-
tation was that, sir?

A The same materials that were submitted to the
Copyright Office in this last filing, which I guess was
March the 23rd. It was supposed to be in the 17th -- we
forﬁarded it the 23rd.

Q- Did you ascertain to your satisfaction, Mr.
Wagner, that the 100~percent assignment of their program -
schedules of local programming was. legitimate?

A, In our view, sir, if they made a sworn statement
to the U. S. Copyright Office, I should -- I believe, take
that at face wvalue.

0. So what they gave you was a copy of what they

gave the Copyright Office?

A I retained a copy of such materials.
0. Now, on the example which you have provided to
us today, we only see —-—- Exhibit J, let's confine ourselves

to that for the moment, because I think we've got quite
enough paper in the room right now —-- CBET is. the only
Canadian broadcast station that shows up, but is it not
true, sir, that every Canadian station which is a part of your
work, as you present it today, is depicted as though 100

percent of its programming were local programming?
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A No, sir.
0. What are the exceptions?
A Mr. Lloyd, in my immediate view, I think there are

either four or five independeht broadcasters listed as
commeréial, who did not supply specific figures which show
100 percent of their programming to be local. They are
listed in various other sources that we used to come up
with their total hours.

If we don't have a local figure -- and I'm not
sure that there's one here. I have other prints that
have them -- if they don't have a .local percentage figure,
the notation that shows on the material, insufficient data,
and no local figure is assigned to NAB or anyone else —--
so the gross total only is included in total hours.

0. The record, and I am referring to Program Syndica-
tors' Exhibit XX-2, reflects that there were 29 Canadian
stations which were carried by a CATV system, one or more
CATV systems, filing Form 3 statements of account, so I

gather from your last answer that approximately 25, if that

figure is correct --

.. I'm sorry, sir --
0. —-—- that approximately 25 of those are carried --
A I can't answer your question, sir, because I'm

not familiar with the document you're talking about.

0. All right, then, let me go at it a different way.
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With the exception of the four or five independent Canadian
stations that you've referred to, all others reflected in
your data are reflected on the basis that 100 percent of
their programming is local programming; is that correct,
sir?

A. Yes, if it was a CBC station which provided us
withthat documentation. Not all stations within our data
base are CBC television stations.

Q‘ I understand. My initial question was, of the
Canadian stations in your data base, you responded to that
—-— four or five did not report 100. percent local program-
ming.

A They didn't report anything.

0. I was trying to follow through, if the conclusion
of that was that the remainder did.

A, I received no other indications of local program-
ming for Canadian stations except from the Canadian Broad-
casting Corporation.

0. All right. All Canadian Broadcasting Corporation
stations which appear in your data appear as though 100
percent of their programming was local?

A - Yes, sir.

0.  Thank you, sir.

CHAIRPERSON BURG: Mr. Lloyd, one second, please.

Do you want to turn off that machine before it blows a fuse?
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1 BY MR. LLOYD:

- 2 o} | Now, Station CBET operates on Channel 9 in Windsor,
3 Ontario, Canada, does it not?

m 4 A I don't know that, sir.

5 0 You don't know? Okay, well, I will refrain this
6 aftefndon, in the interests of time, of making argument.
4 I will inform the Copyright Tribunal that I will have
3 prepared, and marked as an exhibit, the program schedule
9 during the composite week of CBET, which reflects such
10 locally-produced programming as "I Dream of Jeannie," "My

Three Sons," a large variety of movies, Canadian sports
1

team.hockey, and the like.

12
'3 A. - 'Madam Chairman --
<® 0. And I will --
14
A Point of order, Madam Chairman.
15
MR. ELDRIDGE: That isn't the point that's being

16

made. -They reported as their stations were 100 percent
17

local, that is, the CBC, and that's the way they reported
18 ’

it, and we took it off the statements.
19

MR. LLOYD: This individual --
% MR. ELDRIDGE: He's talking about where an indi-
g vidual progrgmming newspaper would show something else.
‘Ib % . . CHAIRPERSON BURG: One at a time, please.
% MR. LLOYD: There is no question pending.
2 CHAIRPERSON BURG: And you're just notifying us what
- 25
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you're going to do in the future?

MR. LLOYD: I am not going to argue with the
witness. He said that he saw and secured complete documen-
tation. I'm juét telling you that, rather than argue with
the witness, and present him with data that he's not familiar
with, I will have an exhibit marked and prepared.

BY MR. LLOYD:

0. Now, Mr. Wagner, it is true --

CHAIRPERSON BURG: Just a moment.

MR. LLOYD: Oh, pardon me.

CHATRPERSON BURG: Please go on.

THE WITNESS: Madam Chairman, Mr. Lloyd has made
a statement, and I do think I should have the right to
comment, since it's part of the cross-examination, is it not?

CHAIRPERSON BURG: I would think it is.

THE WITNESS: Okay. Mr. Lloyd, for further
identification purposes, I believe that in the material
supplied to b i Associates, all commercial and syndicated
programs that they did not lay claim to, were subtracted
from the total hours. What their total broadcast day is, I
don't know whether it's a 24 hour a day station or what,
that's why I was unable to answer your question.

BY MR. LLOYD:

0 We shall see. But that's what you believe?

A, . Yes.
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0. What you just volunteered to the Tribunal was
your belief that the data which they gave you in the docu-
mentation that they provided you, they backed out all of the
kind of programs that I referred to in my statement, such
things as "I Dream of Jeannie," "My Three Sons," and the
like?

A, I was told that they were claiming for everything
that they showed, as the hours of broadcast, as local pro-
gramming.

0. Yes, sir, and that is not responsive to my
question, sir. Is the statement you just made to the
Tribunal, sir, that the docﬁmentation that you got from the
Canadian Broadcasting Corporation, backed out -- did not
reflect in any way, in the 6,898 minutes, any of the syn-
dicated programs or movies, but was in fact 6,898 minutes
of what we might call local programming?

A To the best of my knowledge, yes, sir.

0. Fine. ©Now, Mr. Wagner, this library that you've
talked about is something that you put together on an |
entrepreneurial basis, is it not?

A, Yes, sir.

QI That is, you were not retained by NAB to assemble
the library?

A. No.

0. Nor were you retained by any other claimant or
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group of claimants to put together the library?

A I would argue with that, sir.

0. You made a judgment that if you assembled this
library, you could sell it and make money, correct?

A, No, sir. I made a judgment that, if I provided
material on what I intended to do, that is, before the
construction of the library, as I testified earlier,
sufficient claimants would come forth to provide the monies
to put this -- to provide the funding for this division of
my company.

That is, I didn't go out- and create the library

first, and then try to sell it. I sold the idea first,

and then said, come ahead.

0. You sampled the market, right?
A Okay.
Q Then you made a judgment that this was a worth-

while business venture for you to undertake?

‘A, Correct.

0 So that the library, the two sample pages of
which are Addendum A to your testimony, was assembled
independently of the NAB presentation?

A Yes.
Q On the other hand, Attachment C, or Addendum C, to
your direct written testimony, which is the merging of your

library data, as you characterize it, with data extracted
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from the FCC programming report, was undertaken pursuant
to your assignment from NAB, was it not?

A Yes, sir.

0. Okay, and I gather, sir, since you -- you would
acknowledge, would you not, that there is nothing from
the presentation which you have brought to us today, and
all the paper that you brought with you today, on the basis
of which the sports claimants could extract the claim
that your methodology would assign to them?

A, Mr. Lloyd, I'm sorry, I do not understand the last
part.

Q. All right. We can't tell from what you have
submitted to the record, what share the sports claimants
are entitled to, can we?

MR. ELDRIDGE: 1I'd like to object, because that .
questioﬁ was asked by me, and he said he would be able to
do it if they would supply him with the data.

| MR. LLOYD: Well, he said something --

MR. ELDRIDGE: The question is, can he do it
today as he sits here? He's already said --

MR. LLOYD: What you cover on direct is proper
for cross, and I can formulate my questions in my own
fashion, Mr. Eldridge.

MR. ELDRIDGE: You go right ahead.

CHAIRPERSON BURG: Overruled.
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BY MR. LLOYD:

0 We can't tell from what you've submitted what your
methodology would produce for the sports claimants.

A Not easily, but yes, it could be.

0. From what you have presented today, from the
materials in the room that are a matter of record?

A Yes -~ excuse me, Mr. Lloyd, I am incorrect.
That final submission of ours has not been yet submitted --
it has not been submitted in evidence. No, sir, you could
not. .

0. All right, now, I understood you to say, and
you may certainly correct me if I'm wrong, at the end of
yvour direct presentétion, that you could sell to the
sports interests and the movie interests the methodology for
finding out what their claims would amount to under your
approach, is that correct?

A( Yes, sir.

Q. Okay, now, could you sell to the music interests,
the methodology?

A A presentation has been made to two of the
three music interests here present. The discussion wound
up on the basis that, if they thought they needed our
services, they'd call. They didn't -- I don't know what
to say I would do for them, but whatever, yes.

0. You could sell -- you could do the same thing for
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1 PBS, though, I gather, that you could do for sports and

-~ 2 movies?
3 A, Yes, sir.
“ 4 Q. And do you do the same thing for NCAA and Christian
5 Broadcasting?
6 A Provided I was given the proper data.
; 0. If you were given the proper data.
A, Yes, sir.
8
o 0. And the only thing -- is it correct, sir, that if
0 all of us that I've mentioned -- sports interests, the

movielinterests, PBS, music, Christian Broadcasting, and the
11

NCAA, all we would know is that we, combined, could not come
12 .

out with more than 79 percent under your methodology, could

13
( ‘Ib we?

14
A, Under this methodology here?
15
0. Yes, sir.
16
A, That is correct.
17
Q. We would be limited to 79 percent, because you
18 :
have already assigned 21 percent to the NAB?
19
A Correct.
20
0 Okay, so the NAB method -- the methodology that
21
you. have brought to the Tribunal, and on the basis of which
22 '
‘l’ you have made the presentation on behalf of NAB, is a
23 '
methodology that has universal application to this proceed-
24
ing, even though you have only shown us a piece of what you
25

HAccurate chépoztb@y C?o" Ihe.

(202) 726-3801




bd 29 105
1 can do, you can do the whole thing, is that correct?
-~ 2 A Yes, sir.
3 - Q Okay. ©Now, I want you to put before you Exhibit
‘D 4 J, which you brought into the room today -- this is the
5 first time I have seen it, and Addendum C to your direct
5 written testimony, which I must say I had some time to
. ponder over --
8 CHAIRPERSON BURG: May I ask, what is Addendum C?
o MR. LLOYD: Well, it was material I received
‘0 from NAB on March 24, I believe, and it looks like before
my mark -- it looks like this. (Indicating.)
11
tape 7 BY MR. LLOYD:
12
0. Now, when I received the direct written statement --
13
<-‘I' A. Excuse me, sir, please. The top line, WGTE, so
14
I know if I'm on the same page you aré on the exhibit?
15
0. The addendum?
16
A Yes.
17
0 Yes.
18
B~ Okay. Excuse me -- go ahead.
19
0. When I received your direct statement back in
20
March, I was given this Addendum C, and I formed a judgment
21
at that time that this was an example of how you merged
22 '
(ID the data from the FCC programming report with your library
23
to come up with what, at that time, was a conclusion that
24
the broadcasters were entitled to a 23.7 percent share of the
- 25
HAccurate chéposzgy C?o” Thne.
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pool; correct?

A Correct.

0. Well, is that what that was in March when I got
it?

A At that time, yes, sir.

Q. But it's not that today, is it?

A, No. I have a data processor who runs on instruc-
tions. Those were my instructions at that time.

0 So at the time the 23.7 percent claim was made

to the Tribunal, on March 24, your instructions were to
process data in the fashion reflected on Addendum C?

A Yes, sir.

0. And when you came into the hearing room today,

your instructions were as reflected on what has been called

NAB Exhibit J?

‘A Yes, sir.

0. Okay, now, the two documents reflect different
instructions, do they not?

A. Yes, sir.

Q.  For example, in Addendum C, which afforded the
basis of NAB's 23.7 percent claim, you included an allo-
cation for the programming of the PBS stations, did you not?

A The net total submittgd for the March statement
did not include a PBS station total.

0 All right. The 28.6 percent of the revenues
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derived, or assigned, by you to local programming, carried
on the Lansing, Michigan CATV system --

A I'm sorry, sir, I don't have Lansing on this one.

Q. Well, what is your first system? I have a little
trouble with your data.

A Continental-Cable.

0 All right. Your arrow pointing to WKBD refers to
a CATV system located where?

A Oh, in Lansing, Michigan -- I beg your pardon.
I'm used to going by names, not addresses.

0. Well, I beg your pardon..- Okay, you come down
with a local programming share of the royalties paid by

that system, 28.6, correct?

A 28.6 is correct, yes, sir.

0. And that projects out to $4,390.247?

A That is correct.

0. All right. Now, are -- what you're telling mé is,

even though Addendum C was included on March 24 as a part
of your testimony, was described in your testimony -- that
the numbers, such as the one I just referred to, were not
used in the end result?

A. In the final total, no, sir.

0. I see. Then why did we get Addendum C, that I
puzzled over and pondered over, to try to figure out what

relevance it had in this case?
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A I am not equipped to answer that question, sir.
0 Well, it is your testimony, sir.

A You'd ‘have to ask counsel.

0. I see. Then can you tell me, based on these

instructions that you had on March 24, if Addendum C had
anything to do with the 23.7 percent figure?

A, In the main, yes, mainly as an example of the
kind of processing we were doing.

0. Was PBS local programming a part of your instruc-

tions to be encompassed within the NAB claim on March 247

A - You refer to total claims, sir?

0. Yes.

A, No.

0 Okay, so the fact that the PBS stations carried

by the Lansing, Michigan system, were included in, the local
programming of those stations was included in the calcu-
lations reflected on the Addendum C, does not mean that
they were carried through to the total.

A, That's correct} sir.

0. Okay, is there anything else that is reflected on
Addendum C.that didn't flow through to the result that you
all were advocating on March 247

A I believe not.

0. I see, just the PBS.

By the way, the Copyright Tribunal statements of
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account reflect distant signal carriage of how many tele-

vision signals, how many different television signals?

A Different stations carried distantly?
0. That's the question.
A, It will take me a second, sir.

CHAIRPERSON BURG: Let's recess for five minutes,
please.

(A‘short recess was taken.)

CHAIRPERSON BURG: On the record.

MR. LLOYD: There's a question pending.

CHAIRPERSON BURG: Please continue. You might
restate the question.

| BY MR. LLOYD:

o} The question is how many TV stations show up as
being_carried on a distant signal basis?

A, Mr. Lloyd, the answer is 649 on Forms 3, and I
have not yet had a chance to calculate what my people have
just coﬁpleted in answer to Commissioner Coulter's gues-
tion. If you will give me a moment, I will give you the

number on Forms 2 not appearing on Forms 3, which will

then give you the full total.

May I have a moment, please?

Q. Let's press ahead, and --
A My estimate, sir, is approximately 61.
0. Let's just operate with the estimate, because you
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came up with.a figure that is satisfactory for my purposes.

A. Very fine, sir.

0. Time does become valuable.

I have a recollection, and I can't alter the
record, Mr. Wagner, but during the presentation of the MPAA
case, there were -- someone said that there were 502 tele-
vision stations for which programming data appears in the
FCC programming report for 1978.

A I'l1l challenge that, sir. I have a document
which lists all of those stations. If I may have reference
to that, I can give you a yes, no, or the number.

0. Yes, by all means.

A, All right, excuse me. Madam Chairman, may I, in
the meantime, hand Commissioner Coulter the answer to
his question?

CHAIRPERSON BURG: I think it was Commissioner
Burg. .

THE WITNESS: I beg your pardon. The stations
which are circled appear in Forms 2 only, not Forms 3.

BY MR. LLOYD:

0. Well, I was corrected during the brief discussion,
in the testimony, what -- there were 502 stations who
appeared on the Form 3 filings, as well as who appeared in
the FCC data. But the question I want to pursue, Mr.

Wagner, is, it is true, is it not, that there are stations
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who appear in the Form 3 data, as being carried on a dis-
tant signal basis, for which we don't have programming

data from the FCC in its programming report?

A. Yes, sir.
0. Now, those stations fall into the following cate-
gories, do they not -- Canadian would be one. There are

no Canadian stations reported in the FCC data, correct?

A Correct.

0. Mexican stations, correct?

A, = Correct.

0. There are Mexican stations carried as distant
signals?

A Right.

0. PBS stations don't show up on the FCC data?

A, Yes, they do.

0 They don't show up on the report you presented to

us today, do they, as Addendum B to your direct written

statement?

A. . I'm lost, Mr. Lloyd. What's Addendum B?

0. That is the FCC programming report. Yes, that
document.

A May I have one second to read it?

0. Sure.

{The witness examined the document.)

A Mr. Lloyd, there are people present here from the
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Public Broadcast Service, who I believe will stipulate'that
WNYC is in fact a PBS station.

Q. All right, Mr. Wagner, it's your testimony, then,
that -- all right, let me ask you this. Is the —- let's go
back to Appendix C of your testimony.

A Okay.

0. There are, on the Lansing, Michigan station
that we had reference to before, two PBS stations carried
as distant signals, WGVC and WTVS, correct?

A Yes, sir.

0. And in the case of each of those stations, you
reflect that their percentage of local programming to the

total is 14.4 percent?

A ‘ Yes, sir.

0. Where did those figures come from?

A From the Public Broadcast Service.

0. Not from the FCC data?

A. No, sir.

0 Were all PBS stations which were carried in the

Appendix C-type data that you generated, carried at 14.4
perceﬁt?

A Sir, it's a two-way question. Appendix C is the
example. The answer to that part is, yes, from material
supplied by PBS. The answer to the second part of the ques-

tion -- that material submitted by NAB on March 23 carried
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no percentage of local programming for the sum total to
come up with that percentage.

0. I understand that, but I gather you had, in your
-- well, let me ask you this. On March 24, when you sub-
mitted an example page, this Appendix C, did you not have
data reflected in the same fashion for every CATV station
that had filed a Form 3 or a Form 2 statement of account?

A, Did I have all the information, yes, sir.

0 Yeah, and did you'not carry the distant signal
education stations on that data?

A I had it on the computer. It was not used for the
NAB gross total filing.

Q. I understand that. It was used as an example
that we got today. My question simply is, sir, was each
PBS station carried in the fashion of that 14.4 percent of
the local programming?

A In the data provided by PBS, a -- my guesstimate
is, sitting here -- not my best recollection, about 25 to
30 of the PBS stations had individual percentages given to
us in the documents provided; and the rest of them were
averaged, I believe, at this 14.4 figure.

0 And the 14.4 was applied against their total
broadcast minutes?

A Yes, but not for the total filing.

0} And where did you get the total broadcast minutes?
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A The total broadcast minutes --

0. For the PBS stations.

A. Were provided me by PBS.

0. So you didn't take any of the PBS data from the

FCC programming report, correct?

A, That is correct.

0. Now, let's go back a minute to the Canadian
Broadcasting Stations. Did the Canadians provide you with
data based on a composite week that corresponded to the
FCC composite week?

. The expression used to me was, quote, "a repre-
sentative week." I can't tell you if it was a -- the same
days as the composite week.

0. How did you account for the programming time
and the like for the Mexicans that are carried on a distant
signal basis?

A I must admit to you, sir, that I am unable to
sustain written comment back from the Mexican stations. .I
can get them on the phone, but when I asked them for docu-
mentation in writing, the only I got was no response. So
when you're talking about total broadcast hours for the
Mexican stations, they simply do not show up in this data
base. I don't have any figures -- an insufficient data

entry.

0 All right, then, I guess another category would be,
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if there is such a thing, commercial stations for commér—
cial broadcast stations, for which the FCC did not provide
programming data, correct? What did you do about those?
A. I had to ignore them as insufficient data. To
the best of my recollection, that is XETV in Tijuana,
Mexico only. I am not positive that it -- I can't state
positively, but it is my best information that no other
—-—excuse me, I have a printout on it, as a matter of fact
-—- one second.
(The witness examined the documents.)
-~ A No Mexican television station carriage is reflec-

ted in the data provided by NAB at this point.

0. How about the data provided by you and Shostick?
A Not included.
0. Well, you have gone through the Copyright Office

and assembled data which makes up your library from each
Form 3, Form 2 file, correct?

A That is correct, sir.

0 So, from this data base, you can identify every
-—-without getting all the qualifications which you've
already put in, you can identify every CATV system in the
country, in terms of the copyright royalty fee it paid,
and in terms of the distant signals it carried?

A, Yes, sir.

0. Is that correct? Then you meld that data with
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programming data at the request of the NAB, correct?

A Correct.

0. Now, is it correct, sir, that you can identify -
not that you have done so here, but that you can identify
the copyright royalty fees that are attributable to each
television station reflected in the Copyright Office, as
having been carried on a distant basis?

A, Yes.

0. So that, for example, you do have, in the data
base, how much copyright royalty was generated by WOR-TV
in New York, correct?

A Dependent upon the formulas used to construct that

daté, the answer is, for any and all, yes.

0. And each individually?
A, Yes.
0. Now, those figures also play a part -- I mean,

they are presented in a different fashion, albeit, but
the same dollars that you could find ascribable to WOR-TV,

are also in part among the dollars that NAB is claiming

here, correct?

A Yes, sir.
Q. Tell me how you take account, and perhaps you do
so simply by ignoring it -- of this thoroughly hypothetical,

but not remote, situation. You have a TV station which

is reported as being carried on a distant signal basis on a
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CATV system. Call it an independent, for the sake of
discussion. The FCC gives you no programming data for
that station, and the NAB gives you no programming data for
that station. Is that system —-- does that station simply
disappear?

A. It shows, but it shows as insufficient data.

0 So there are no programming minutes, no local
programming minutes, no revenues?

A Correct.

0 It is strictly factored out? Is it factored out
of the equation altogether?

A, It factors out of the equation, but appears, yes.

0. And in that situation, if the CATV system
carried one other distant signal, all of the local revenues
carried -- all of the local programming, copyright royalty
fees for that CATV system, would be based upon calculations
respecting that one distant signal, is that correct?

A, That is correct, yves, with one proviso. There is
what is called a flag, meaning an error notation, which
comes up on the printout, to draw attention to the fact that
you_have got a station listed, but you don't have any data
for it. To further amplify that answer, within the body
of the material in the FCC document, there are stations
that are listed -- I can't recall them offhand, sir, but

there are stations listed here which do show gross total

Hccuzate cJQéboszyy C?o” Ihe.

(202) 726-3801




bd 42

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118

hours, and no number -- that is, not zero, but just no‘
number, for local programming.

0. Yeah.

A So the gross total hours are included, but there
is no set-aside for local in that case. Again, it's an
insufficient data.

0. Perhaps they didn't cartry local programming.

A We believe that the FPCC conforms to standard
data processing procedures, which is, if a zero entry was
made by the station, it would show up as zero -- a no entry
would mean no answer, a blank, in .other words.

0. But you're not —-- when you come in and present,
on the record, a direct dollar number that you say is
generated in the entitlement of the local broadcasting, an
actual dollar number, that is based on actual calculations
of local programming, generated by specific TV stations,
and ascribable by you to a particular royalty paid by a

particular CATV system --

A, Yes, sir.

0 -- there is no projection of this data whatsoever?
A No, sir.

0. Now, actually, I started this question with

reference to Addendum C, that you gave us on March 24, and
Exhibit J, which we got today. And we have discussed one

of the differences which appeared between the two, and that
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is that there is local programming reflected on Addendum
C for PBS stations, but you have dropped that out of your
presentation in Exhibit J. What is Exhibit J? Is this
a page that would be a part of the actual calculation?

A Could be, except this happens to be a page which
I had hoped would be a better example than Exhibit C,
because in the Xerox process to get down from there to here,
it's so reduced down it's very difficult to read, and
I thought by having something that I grabbed out of the

file, in full size, it would be easier for everybody to

understand.
0. I'm sure it would, but I don't know what you mean
by "could be." What I want to know, is Exhibit J a page

of the merging of the data from your library with the
FCC programming data, which is a part of the calculation of

the 21 percent that NAB is claiming?

A I think it's from data base 3. I don't think it
is.

0. The answer is no?

A That's correct. No -~ that this is an example
page.

0. An example of something that has no relevance to

the case?

A, It has -- well, relevance of being what was done

this particular time, in relationship to Exhibit C, which
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does not reflect what was done this time.
0. I'm terribly sorry, sir, and I don't mean to
be argumentative -- and I honestly mean that. Do you have

a page that is comparable to Exhibit J, and is comparable
to Addendum C, that we can see, and that we know flows
through to the final calculation?

A I don't wish to be argumentative either, Mr.
Lloyd. The answer to your question is, yes, I have it with
me, but it won't look like both C and J, because they are

different, okay --

o) In the format. Ig the format similar?
A, Yeah.
0 Do you have copies in sufficient numbers to

provide the Tribunal with, to counsel of the other parties,
so that we may interrogate intelligently and in a fashion
that will be intelligible for the record, over what it is
that you have done? I see, for example -- let's finish
this up. We'll take Attachment J, which you have given.
You've already told us that Addendum C reflects PBS pro-
gramming which is not a part of your calculations. I
gather you've also told us that Attachmént J doesn't work
becaﬁse it doesn't factor out the local. sports presentations
of the flagship étations, correct?

A. You are correct.

0. All right, and let's see -- in, on the other hand,
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Attachment C, you have -- which you say we can't use, you
have reduced the local programming of the flagship sta-
tions, that is, at least those of the 39 that you iden-
tified way back in March, to discount the local programming

by a factor reflected by the sports programming, did you

not?
A Yes.
Q. Okay.
A Mr. Lloyd --
0. And in Attachment C, you didn't make an 80 per-

cent adjustment for commercial time, did you?

A That is correct.

0 But you did make that in Exhibit J?

A That is correct.

0. Okay. What I'd like to have, now that we've got

two examples, neither of which are part of your calcula-
tions, is an example of something that is.

A, All right, sir.

0. it would be helpful to me, sir, if you could find
the page of that calculation that has the Lansing, Michigan
system on it. Basically, what we would like to have, now
that -- we'd like to have the current version of the page
that was reflected on Addendum C.

B, I understand. I'm hunting for it now, sir.

(The witness examined the documents.) -
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A Mr. Lloyd, I have one copy along with me. I think
if we have it set up and Xeroxed and réduced, I can
reduce the document for you.

0. All right, well, do you have the Lansing, Michi-
gan CATV system there?

A Yes. Continental-Cable O is what you are refer-
ring to -- Cable O, yes.

0. All right, now, will that also have -- and I'm
looking at Addendum C -- will it have that Dover, New
Hampshire -- the Dover, New Hampshire, the Tiffin, Ohio,
the Finley, Ohio systems on that same page?

A It's on a slightly different page. It should
be a two-part printout.

0. Yes, so you can pick those up for us?

A Right.

0. I really am reluctant to suggest this, but I
think -- I prepared my interrogation based on my understand-

ing of the case that NAB had put, and I don't think it's
counsel's hyperbole to suggest that the presentation thét
was made today alters a good bit of what we believe to be
their caée.

I would like to drop this particular line of
interrogation. I will take my examination on the other
points as far as I can, until I can examine the documents

that the witness has referred to. I think that that is a
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fair request.

I'm really sorry to do it, because I am just as
interested in moving along as anybody.

MR. ELDRIDGE: We have no objection, Madam Chair-
man. As pointed out, the basis for the changes, we thought,
was fairer. It served to reduce our time.

CHAIRPERSON B3URG: All right, fine, then why don't
you continue, Mr. Lloyd?

| MR. LLOYD: Let me make one other observation, so
it will eliminate quite a lengthy line of examination, or
what could have been a lengthy line of examinatipn, and
that is that in response to Commissioner Coulter's question,
the witness testified that professional sports program-
ming carried by stations on regional networks is not in any
way specially accounted for, in his calculations.

Counsel for NAB has proffered, as a reason for
that, that we have no -- we, the sports claimants, have no
legitimate copyright claim to that. That, it seems to me,
raises a legal issue which I see no purpose in debating
with the witness.

We are completely at odds with NAB on this
issue, because this is the first I have heard that there
was a suggestion that we had no copyright claim in the
network presentations of the sports stations, but I will

deal with that as a legal matter, and not trouble this witness
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with that.
BY MR. LLOYD:

0. Based on your knowledge of the way these numbers
evolved down, would you tell me, fhe record, and the Tri-
bunal, how the series of calculatiéns worked, so that
when you start with programming, essentially, of a group of
commercial broadcast stations which carry 9.3 percent, on
the average, of local programming, which is reported on
the FCC data that you have presented to us, you come up
with a claim in excess of 20 percent of that -- 9.3 percent
local programming?

A. Surely. In looking down Example J, the piece
that you and I have been talking about, the specific figures,
as you will see, next to the indication, local percentage,
vary wildly, even if you exclude the Canadian stations
with 100 percent, and look at the notations for Continental-
Cable A, which is the second grouping, you can see that
they have a low point of 5.1 percent, and a high point
of 28.2 percent.

This is reflective of what the total of the

FCC percentages data base looks like, in keeping with

the point that stations distributed heavily via cable sys-
tems tend to run heavy to local programming. I don't know
why .

If you take all the stations that are on the air,
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if you subtract the PBS stations at the percentages'stéted
by PBS, you come up with a gross number, which has a fre-
guency distribution of high to low numbers. Okay, if you
compare that average with the FCC materials, versus the
stations carried distantly, it appears to me -- and please
bear in mind, Mr. Lloyd, I don't have the whole data base
memorized, but it appears to me that stations with higher
percentages of local programming are more widely distri-

buted than those with lower.

Q. That completes your answer?
- A Yes, sir.
0. This is a fairly central point, and I certainly

don't want to cut you off on it. The MPAA, through a
document that's now in the record in kind of a marked-up
form, as Program Syndicators' XX Exhibit 2, reflected its
fee-generated list of TV stations. Have you seen that?

A If T may see your current copy, so I can compare
it with what I have?

0. Yeah, well, I'm not going to dwell on it with
you. I just want to make sure that you're familiar with
what I'm talking about.

A No, sir, I've just had a casual glance at it.
I'm not really familiar with it.

0. Okay, well, you are aware, are you not, that the

MPAA approach, with which you earlier reflected a great deal
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of familiarity, attempts to ascribe royalties to CATV

systems -- to television stations.
A. Yes, sir.
0. Okay, and that, as a‘consequence‘of that enter-

prise, MPAA could be said to have ranked the television

stations in the country in terms of how much they generated

in the way of copyright royalty fees. That is, they re-

fléct, for example, that the only station, I guess the

record shows, that was carried by satellite in 1978, the

Atlanta independent, generated the largest amount of fees.
You are aware of that, aren't you?

A I am aware that they have prepared a document
which states fees on a station by station basis, but it
was a part of my direct testimony, Mr. Lloyd, that if I
felt that the stations included with the total volume of
inaccurate materials, for want of a better word, do not
accurately reflect the quotations -- fees generated within
their data base.

0 Okay. Well, I certainly don't want to get bogged
down in argument with you today, sir. The fact is, then,
you have testified yourself, sir, that based on the way

you assembled your data ~-

A, Right.
0. —= you could trace fee contribution to television
stations.
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A, Correct.

0. So that a television station which is carried
on a distant signal basis on 10 large, high-royalty-paying
CATV systems, can be identified by you as being more
widely and significantly carried than a TV station that is

carried distantly by one CATV station, is that correct?

A, Yes, sir.

0. And I believe there was a point in time, sir,
that your companies prepared a list -- and unfortunately I
don't have record copies -- well, you could, therefore,

I mean, from the data you have, you could rank the tele-
vision stations in terms of how much fees they generated
by CATV carriage, could you not?

A, Regardless of the format, yes, sir.

0. Sure, regardless of the format. And if, for
example, here's a document that your company prepared
that was distributed by the NAB, but let me just show you —-
you're familiar with this, aren't you?

A, Yes.

0. Okay. WTCB in Atlanta was carried by 261 sta-
tions, CATV systems.

A. Yes.

0. And WPIX by 121.

A Yes.

0. And WOR by 155.
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A. Yes, sir.
0. And that all shows up on just this one page
I have showed you, right?
A That is correct.
0. And there are a number of television stations'

signals that are reflected on your data as being picked up
by only one or two CATV systems?

A Correct.

0. In fact, would you say, scanning the numbers,

that perhaps the majority only appear on one or so sys-

tems?
A On that particular page?
0. Yes, sir.
(Pause.)
0 Now, when you testified, sir, that your percep-

tion was that you get from the 9 percent aggregate local

programming reported by the FCC for all of the nation's
commercial broadcasters to the 21 percent claim that you
made for local programming on behalf of the NAB, it's
because of the greater carriage of high local contented
stations, is that correct?

A That's my feeling, vyes.

0 Now, you have reflecfed in your direct examination
a great deal of skepticism about the validity of the MPAA

approach to things, but does that skepticism carry over so
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far that you would question whethér the ranking that would
result from their fee-generated approach, that is, the
ranking of TV stations, would differ than your ranking, as
would be reflected by your fee-generated approach?
I mean, WTCB would be number one on both lists,

wouldn't it?

A Need a better definition, Mr. Lloyd. Do you want
to say local for the station? Do you want to say the total

for the gross numbers?

0. Dollars.

A For the whole station?

0. Yeah.

A Yeah. The answer is yes.

0. And WOR would be right up at the top of both?
A Okay.

0. WPIX?

A I would think. I don't know offhand.

0. Yeah, well, you would think that the major market
independents would head both lists, wouldn't you? |

A I would think, ves.

0. Well, of course. They're the ones that are
most widely carried by CATV systems, isn't that right?
That's what your data shows, isn't it?

A, Yes,

0. And it's that group at the top that, in your

HAccurate cﬁeéboztbyg C?ov Ihe.

(202) 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

130

judgment, carries a higher percentage'of local programming?
A No, sir. You're saying that group at the top,
after mentioning some of the leading independent stations --
Q. Well, tell me how many you want to —--
MR. ELDRIDGE: Please let him finish, Mr. Lloyd.
BY MR. LLOYD:
0. Tell me how many you want to bring in.
MR. ELDRIDGE: Madam Chairman, I don't think he
should be interrupting in the middle of an answer.

CHAIRPERSON BURG: Mr. Lloyd, please allow the

witness to finish.
BY MR. LLOYD:
0 Forgive me for interrupting.
A I'm trying to think of what the proper answer

should be, Mr. Lloyd, and it would appear to me that the

answer 1is probably 100.

0. Well, can we take the first 108? Is that all
right?

A, Yes.

0. Do you have a list ranking the TV systems that

I can take, and do the work? I've done the first 30 from the
MPAA list, and I want to expand it so I'll be sure to bring

in as much as you want.
A A hundred stations?

0. Yeah, the 100 largest stations.
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0. Yeah, as you rank them on your fee-generated
basis. Do you have a list there so I can take your list
and do the work, and prove your point? I want to prove to
the Tribunal your point.

A, No, I do not have such a list, no.

0. I will prepare such a list for the record from the

MPAA data, because they were kind enough to put their data

in the record.

A The 108 stations sampled?

0. I think that the list includes 658 stations, sir.
And they've got them all ranked, and one can go to them and
get the rankings, anyway. But if you don't have it, that's
all right. 1I'll make do with something else.

I really must apologize -- I am looking for a

piece of paper, and please give me a moment so I can find

it. I think I've been through everything five times.
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1 MR. LLOYD: Here again, rather than engaging in
2 argument with the witness, I will prepare for the record and
3 submit a document along the lines that I referred to.
4 BY MR. LLOYD:
5 0 I want to go to Addendum A and Addendum C. If you
6 will get those two pieces of paper before you, so that T can
7 find out how this thing works.
8 A Addendum A, being the original library submitted, sir?
9 Q That's the only Addendum A I have.
10 A Okay.
1 Q If there's another one floating around, let me know.
1 A It's a tWo—pager.
i3 Q Yes, you are right.
1 Now, let's take a look at Page -- I am trying to tell
which one is Page 1.
15
A It is headed "Continental Cablevision of Ohio," sir.
16 .
Q Okay. Now, that, if you drop down halfway to the
17
page that presents data for a CATV system serving Lansing,
18
Delta township, Delhigh township, and Lansing township,
19 ‘
Michigan, does it not?
20 :
A Yes, sir.
21
Q And this is data taken from that CATV system state-
22
ment of account file for the second half of 1978.
23
MR. SCHEINER: David, are you referring to A or C
24
at this point?
25
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MR. LLOYD: A.

BY MR. LLOYD:

Q Is that correct?

A I can't answer that off the top of my head, sir,
because I don't know what the figures are between the two
accounting periods. I would have to check against the file.

Q All right.

A Yes.

Q It is correct, is it not, that the CATV system
reflected for Continental Cable of Michigan, serving Lansing,
Delta township, and Delhigh township, also is reflected on
Appendix C? That would be the complete entry beginning with
WKBD .

A It would appear so, yes, sir.

Q Well, you can confirm that, can't you? I mean, the
royalty for both pages is the same?

A Yes.

0] Well, look at it. I mean the royalty for both pages
is the same? I want it confirmed. I don't want to engage =--

A Yes, sir. 5390 appears -- 5350, ves, it would appeay
to be the same way.

Q Sir, we deal in words. You say it would appear to be.
Can't yvou tell me whether it is or not?

A "In a moment, Mr. Lloyd.

(Witness peruses the documentf)
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A I bélieve it is.
0 Okay. Now, the library data has a figure of 2.8
as a DSE fee, does it not?
A Yes.
0 And that DSE fee is taken directly from the statement

of account?

A No.

Q No? What's it taken from?

A It's rounded off the statement of account.

Q Oh, I wanted to ask you how your rounding system
worked.

A How doesha rounding system work? Take the lowest --

the break point is 5 on a number, high or low.
Q What if 5 is the number?

A It should be high.

Q Goes up?

A Yes.

Q And it handles all numbers in the same fashion?

A The answer, I guess is yes.

Q For the rounding?

A Yes.

Q What would your -- I didn't want to get bogged down

in this, but what did your keypunch operators or key stroke
operators do, did they punch in 2.8? Did they do the rounding,

or did the computer do the rounding?
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A The keypunch person.

Q Did the rounding?

A Yes.r

] So the rounding process is not done by the computer?
A No, sir.

Q It's done by operator.

A Uh-huh.

Q So human error could enter into it?
A Could.
Q Why is that? I mean, why is it done by human rather

than a computer?

A The Notaéion H, meaning half or half round up in a
computer program applies to calculations not data entry.

Q I see. Thank you. So that would it be correct also
that -- let me ask you this. Is there any original data
punched in to. generate Appendix C? Would somebody be making
a judgment there what the round and which way to round it?

A No other figures anywhere are rounded except the
notation of the total distant signal equivalent fee, which
the cable system puts in.

Q Oh, sure, they are. I mean the calculations on
Appendix C of hours?

A I beg your pardon. Looking at library. Back to C,

sir, what are you talking about?

0 The calculations of hours.
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A The.rounding is done there entirely by computer.
Q The computer handles it there. Does it handle it in
the same fashion, that is round up at 5 and down?
A I think it's 6. I would not tell you without
consulting an RPG2 man.
Q All right.. In any event, the 2.8 is a rounded

figure, but it is a figure, nevertheless taken from the
statement of account?

A Yes.

Q And the DSE has no part whatsoever in the calculations
that you do for the NAB in this case?

A Correct.

Q FEach distant signal is given the same value in the

NAB approach?

A No. Distant signals characterized as A,.B, or C.

Q Each D distant signal?

A Yes.

Q That is each distant signal carried on a full-time
basis?

A Yes.

Q Now, I believe that you said eérlier and we have an

example presented here, that your program takes account of
part-time carriage?

A Yes, sir.

Q And if you would -- I don't believe you did in your

direct statement, but if you would direct yourself to the
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Lansing, Michigan system, your data here reflects that it
carried WTCG out of Atlanta on a part-time basis, does it not?

A Right.

Q And you have projected, and you can carry this over
on Appendix C if you like, that it carried WTCG between the
hours of 1 a.m. and 6 a.m., seven days a week, 35 days a week,
26 weeks during the period, for a total of 910 hours, did you
not?

A Correct.

Q And you applied the four percent for local programming
reported by the FCC to those hours to claim a share of that for
the broadcasters,xdid you not?

A Yes.

Q And where did you get the information that WTCG was
carried by that CATV system for 910 hours during whatever half
of the year this report refers to?

A From the form filed with the Copyright Office.

Q And you don't know whether it was filed for the first
half year or the next half year, or the second half year, do
you? Is that correct?

A I would state, sir, that that éppears to me to be the
second half of the year.

Q Yes, it does to me, too. When does your data
reflect the carriage of WICG on a part-time basis started?

A On September 11 of that year.
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Q of 19787

A I don't know the code. I don't have them memorized.
I would estimate that would be September 11, of the year
ending 1977. 1I'm not sure. The people in the back can answer

the question, sir. I don't know if I can reference them.

Q You can get an. answer from somebody else. I don't
care.

A '78, second half.

Q Okay. So we have data that you have taken from the

statement of accounts, correct me if I'm wrong, that say WTCG
was carried from 1 a.m. to 6 a.m., everyday, for a 26-week

period. That 26-week period would have begun on July 1, 1978,

correct?
A Correct.
Q And yet your own data says that carriage didn't begin

until September 1llth.

A I understand.
Q How do you account for that?
A Didn't.
Q You didn't what?
A Did not change the figure back down to a week-by-week
nhumber.

Q Why not?
A Statements of account filed according to the forms

state that it's the condition of the cable system at the time
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of the filing for =--

0 Okay. Excuse me. I interrupted you. You go ahead.
A No, that's it.
0 The cable system reported that it carried WICG during

that half year, something between five and six hundred hours.
Now, why didn't your people just pick up the action, since
you are so meticulous about these things? I'm looking for an

explanation. You want to see the form?

A Yes.
Q Okay.
A "Statement of condition at the time of --" I believe

is the reference.ﬂ

Q You want to see the actual form for this system?

A No, I would like to read from the back of the filing
of a cable system for a form.

Q Well, I will give you the forms for these systems.
Maybe you can find what you are looking for.

(Witness peruses the documents.)
A No, sir, this does not include the book of instruction

There are additional pages to this.

Q Okay. Where are the forms that I handed you?
A Right there in the corner.
Q Let me just point out one thing to you. The second

half filing does reflect, does it not, that WICG was carried

560 hours?
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A Yes, sir.

Q Now, you can pick this up later, because we got a
printout to come back to and all that. These things that you
want to check out, I will give YOu plenty of time with.

Let's go down further on your Attachment A, Addendum
A, T guess it is, and it looks like the last thing on the
second page is presentation of the data which you all pulled
from £he statement of accounts for CATV system in Finlay, Ohio.

A Yes. |

Q Is that correct?

A Finlay City, Allen township, et cetera, yes.

Q All righé. Now, you go to the next to the last set
of entries on your Addendum C, and I compared the fees and
the names and the like, and I concluded that you were talking

about the same system in both places.

A No.
Q You are not?
A No, because the coding is different, sir. What line

are you on, Continental-Cable V?

Q No, I believe it would be S, Continental-Cable S,
S-10. Are you looking at the library, sir?

A' Yes, I am. I'm sorry. The last full entry, Conti-
nental-Cable S, I beg your pardon. Located in Finlay, Ohio.

Q Yes. And what I'm seeking to determine is if that

data reflects the same CATV system which is reflected in the
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next to the last set of entries on Addendum C?

A It would appear so, yes, without checking, ves.

Q Well, check it.

A Yes.

Q Let me just generalize and I'm sure you can give me
an explanation. There are a number of distant signals
reflected in the library that are carried on a fee basis.

A Correct.

Q Which don't show up in Addendum C. But I had under-
stood your direct testimony that your programs took account

of this sort of thing.

A Yes, sir;
Q Would you explain?
A I, sitting here, can't tell you. I can tell you after

looking at the file to see if they are all in fact entered.

Did the cable system file all of the materials?

Q Pardon me?

A Did the cable system file all of those C materials?
Q Yes.

A Then I would have to check the file.

Q Okéy. But you would have thought that the data that
you generated and which carried through into the material that
yvou presented on behalf of the NAB would have taken account
of such factors as the C-carried, part-time carried, A, B, C,
D,

A Yes, sir.
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0 You also mentioned during the course of your direct
testimony, Mr. Wagner, that your programming took account of

substituted programming, I believe you said.

A No, sir.

Q It does not?

A Not at this point, it doesn't, no.

Q So that if, for example, a series of cable systems

preempted or were required to delete programming and substituted

additional distant programming from another market, that
wouldn't be taken into account at all?

A At this point, no. It's within the library, but is
not accounted on é program-by-program basis in these calcu-
lations.

Q Each system -- excuse me. Each television station
reported in the statement of account as being carried on a D,
or a full-time basis, is treated throughout this presentation
as carried full-time, without regard to the fact that certain
of its program may be blocked on certain systems, because of
the non-duplication rules or because of the election made by

the CATV operator.

A That is correct.

Q Did I leave any paper up there with you?

A I don't think so. Feel free to look.

Q When you presented your data on March 24 -- your

direct testimony, you included as Addendum D a list of 39 sport

flagship stations. Do you recall that?
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A Tha£ is correct.

Q Where did you get that list?

A National Association of Broadcasters.

Q As of March 24, you had done certain things, I gather,
in the way you presented the information to take out of what
would otherwise have been claimed by NAB local sports presen-—
tations of those stations.

A Local entértainment.

Q Did you do that for those 39 gtations, then; that is,
on March 24, in the same fashion that you have said you have
done it now for the 66 stations?

A Yes. h

Q And the way you have done that, for example, is that
the FCC report -- we have an actual example here, I believe,
if you will look at it, Addendum C again, where that arrow
points to WKBD, your local programming is reflected there as
2.4 percent, but if you go to the FCC programming data or
indeed if you will look at your Exhibit J, I think you can £find
WKBD on there at 4.8 percent.

A The original number, yes, sir.

Q Now, based on the answers to the questions, I would
infer; and I want to know if my inference is a fair one, is
that somehow or another you have concluded that 2.4 percent of
the total program of WKBD or 50 percent of the local programmin

of WKBD should be taken out and not claimed by NAB.
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A Correct.

Q And the way you did that was to go to the underlying
FCC data and back out all local programming which, by process
of elimination, would be categofized as entertainment or
sports.

A Yes.

Q And you did this for each =-- you did this back in
March for each of the 39 flagships that you could identify?

A Yes.

Q And your testimony today was you have done it for
each of the 66 flagships which the sports claimants have
identified.

A As the list provided me by NAB1 yves, sir. I did not
see your sports presentation material. I was given a list by
NAB, and the underlying data from the FCC.

Q Okay. Here again, let me cut through this and get
to the heart of the matter, which I should be reminded to do
more often. If I am correct that you worked from a list of
66, and if that 66 was a list that we presented, and if it is
the same list that I have seen, that list contains, I bélieve,
four Canadian broadcast stations, one Pﬁs broadcast station,
and one Mexican broadcast station. And I want to know how
you took account of that.

A I don't believe they showed up on the list NAB

provided me with.

Hecuzate C/Qelbozting C’o., Ihne.

(202) 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

, 145
0 Okay. The one you said --

A If you will give me a moment, sir, I have the original
of the list here.

Q I could be wrong.

A Me, too.

Q Take a look.

(Witness peruses the documents.)

A I was under the impression that the list was with me.
It may require some more paper shuffling. In other words,
there are two typed lists with the original notations made on
them by NAB, which we used for the first 39 statiomns, and
instructions for the remaining stations on another list. I
did not personally do the calculations, nor input them into
the computer. I am not prepared to say whether the Canadian
and Mexican stations were included in the list without having
it in hand.

Q Well, I will stand corrected, but I do recall it
during the course of your direct examination, you very pointedl
said that adjustments had been made for 66 stations to take
account of it, but perhaps this substitute or additional page,
in addition to Addendum C and Addendum J, will shed some light
on it.

Let me ask you one other thing about your Exhibit J.
Do you have it handy there, Mr. Wagner?

A WKBD?
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o} What did you say?
A WKBD, on the top?
Q Yes. You hawvie got, on WKBD, as you trace that

across, you come to a point where you got the number 6789,
which is the second time that's used. It would be after the
call letters, five entries'ovér.

A Excuse me. Can we go back to the previous gquestion?

I just found the list.

Q Yes, after I get through with this question, sir.
A Okay. I'm sﬁrry.

Q We are on Exhibit --

A 6789. I have it, sir.

Q All right. The second time 6789 is used, it is then

multiplied by .80 to produce a total.

A Right.
Q So, is it correct that mathematically .80 times 6789
is 54317
"A Yes, sir. So my calculator says, sir.

Q - All right. Would you take 3139 and see what .80
of that is?

A 3139 times .80 equals 2511.2.

Q Let me try one on mine. 3139 times .80 equals
2511.
A Yes, sir.

Q All right. ©Now, if you drop down to WCSH T.V., and
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pick up the same entries that correspond to those we talked
about for WKBD, your .80 of 3139 is 2668, and I just wondered
why that is, why there's a difference. Do you see what I'm
talking about?

A I see what you are talking about, but there's a
network deduction factor in the middle of that.

Q Well, but the 3139 -~

CHAIRPERSON BURG: Would someone inform the Chair
where we are?
MR. LLOYD: There's a gquestion pending.
THE WITNESS: I'm sorry. I beg your pardon, sir.
BY ﬁR. LLOYD:

Q I am seeking to determine why the difference.

A I haven't the vaguest idea, Mr. Lloyd. I have done
it three different ways and can't come up with a eorrect answexy
sitting here. Give me a moment.

Q How about the next one.

A Give me a moment with a copy of the program, and I can
tell you what is going on.

Q Well, look, I wish you would check that point, too,
because in this particular presentation of data, .80, what
appears to be .80, as a percentage of another number produces
a different result than the calculation mathematically would
produce. And I would like to know why.

The other thing I wanted to ask you about, the .80
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adjustment is made to the programming, the qualifying program-

ming base, after you have calculated the minutes of local

programming?
A Correct.
Q And that is because, I gather, that local programming

is presented to the FCC without the commercial time in it; is
that correct? |

A Yes.

Q Now, do you know whether the figure that you use for
network programming and which results in your making the net-
work adjustment, to achieve qualifying programming, how that
takes account of éommercials?

A .373 is a total reduction of the total gross hours
according to material supplied by NAB.

Q How. does that take account of commercials?

A I can't answer the question, Mr. Lloyd, because I
don't know the methodology involved to come up with 373.

Q Let me ask you this. Based on your use of the
numbers, you start out with one number which is the total
broadcast time, including all commercials. You pull out of
that the local programming, correct? Yéu take whatever per-
centage of local programming the stations reported_to the FCC,
apply that against the total broadcasting minutes?

A Okay.

0 And subtract that, all right?
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A Okay.

Q Then, you make a further adjustment in the case of

network stations. You make two adjustments. You take 20

percent off the top.

A Right.

Q To reduce the base of commercial time, correct?

A Yes.

Q And then you take a further amount out which repre-

sents network programming, correct?

A Correct.

Q And roughly, the network programming is 67 percent.
A Okay .

Q But-if thé network programming of 67 percent is

calculated to include commercial time, aren't you taking it
out twice, based on the way you have done the calculation?

A I don't believe so.

Q Okay. Would you explain why not? Is my guestion
just off the wall, because it seems evident to me that you
are.

A Not off the wall. The total number of hours of:
programming reduced by the 37.3 percent -- I beg your pardon --
to 37.3 percent, excludes network commercials and network
programming in its entirety. It is a block of time taken away.
To say, then, that 80 percent of the remainder is straight

programming time, since the network time has been already
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removed in a block, I believe is the correct methodology to

use.

Q You take the 80 percent against the remainder after
you back out all the network?

A Correct.

Q I got you. I got you. I understand that.

COMMISSIONER JAMES: You have lost me on it.

MR. LLOYD: You try him, then, please.

THE WITNESS: Commissioner, if you will, sir. Let's
say that the station's total program hours as a network
affiliate are 100, for the sake of argument.

.COMMISSIONER JAMES: All right.

THE WITNESS: That roughly two-thirds of that hundred
hours is network feed, including commercials on the net,and
local commercials. That the total amount of time remaining
after taking off the 67 percent ig roughly 33 hours.

COMMISSIONER JAMES: Right.

THE WITNESS: So you have got 33 hours left. .Of that
33 hours of time remaining, the NAB further multiplies it by
.80 or in effect, reduces it by a fifth, in order to net- down
to about 27 hours of actual programming time. That's what
the claim is laid for.

COMMISSIONER JAMES: As I understood what Mr. Lloyd
was asking you, and one of the problems I was having, haven't

yvou thus removed commercials twice?
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THE WITNESS: Darned if I think so. I don't believe

so. I believe that we have removed the block of programming
that includes the commercials within the network as one chunk,

it's gone. So that what remains is 37.3 hours. We have not

removed --
COMMISSIONER JAMES: All right. All right.
THE WITNESS: Anyone else? I am not certain that --
BY MR, LLOYD:
Q :Mr. Wagner, over the luncheon recess, I tried to deal

with those numbers a little bit. Answer this on a bottom line
basis. Does the adjustment that you made and reported to us
today to take accéunt of commercial time alter in any way

the allocation that the broadcasters claim here?

A Did it alter it? The answer is I can't -- I would say
yes. .

Q In what way? Up or down?

A I would think that since the base hours has been

reduced by 20 percent and the local time has not, that it would
be an increase.

Q Of what magnitude?

A Two percent, maximum. I beg your pardon, I'm sorry,
the décimal is in the wrong place. I can give you an actual
dollar figure again with a little paper shuffling, as to the
range of change between 20 and 15 percent. I happen to have

those figures.
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0 I would rather have the percentage change, if you can

just approximate that for me. Here's what I want to know.
You came in on March 24, and you came up with a calculation
that said 23.7 percent. You came in today with some adjustment
to that figure. One of the adjustments was to make this adjust
ment to'take account of commercial time, all right? If that
were the oniy adjustment made -~

A What is the net end of that?

Q -- what was the net effect of that adjustment alone?
A Approximately one percent.
Q Now, there was another adjusgtment that was made in

the amount assumed to be non-network programming on network
affiliated stations; is that not correct?

A Yes.

Q That adjustment was one percentage point on a base
of 36 percentage points, roughly, was it not?

A Yes.

Q And given the preponderance of network affiliates,
even though they are carried on CATV, might not be so wide-
spread. That adjustment had a discernable impact and reduced
the local shares, did it not?

A It would tend to reduce rather than raise it, yes.

Q Do you have an approximation of by what factor, if we
made that adjustment alone?

A No, sir, I do not.
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0 Another adjustment which you made in the 23.7 percent,

which was a part of your case when it went in on March 24, to
the numbers which get you down to 21 percent today, was to taks
account of what you assumed to be the local sports originations
of some 27 flagship stations that you hadn't accounted for
before. Can you give me what the net effect would have been
of ‘that adjustment had that been the only one made?

A No. All of these questions, Mr. Lloyd, are answerable
given time and opportunity to work on materials currently at
hand here. I have just Hound the supportive documents to give
you an exact answer to your question of what the change of
adding the 20 percent factor did as far as the amount of percen
tage claimed. May I have a moment, please.

Q Please.

A Nine-tenths of one percent, actually .99199.
Q You would round that to a percent, would you?
A I did it on my estimate. I have no idea what the

figures were.
- Q Fine. But you don't know what the net effect of the
others standing alone were?

A By tomorrow morning, Mr. Lloyd; should this cross
examination continue, I would be prepared to give you that
figure to an exact number.

Q Well, I think at this point, with the --

A May we go back to your previous question?
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Q Oh, ves, you wanted to pick up on the sports flagship.

Sure. Go ahead.

A I have in hand, but these are the only copies I have,
the original list and the add on list of the stations that were
given me by NAB to change the numbers. There.is no X nor C
prefix station on either list. In answer to your question.

CHAIRPERSON BURG: "X" being Mexican?
THE WITNESS: "X" being Mexican.
BY MR. LLOYD:

Q Well, I had understood counsel and the witness to
say that the list that had been given to the witness was taken
from our direct pfesentation; is that correct, Mr. Eldrige?

MR. ELDRIGE: I know my understanding was that, but
did I speak correctly what you said?

THE WITNESS: You are questioning Mr. Eldrige, not
me, sir?

MR. LLOYD: Yes, he said he gave it to you. I guess
I don't have his undivided attention.

MR. ELDRIGE: I don't account for that. I do not f£ind
a C or an X on the original list.

MR. LLOYD: Well, I understood --

MR. ELDRIGE: That was my understanding.

MR. LLOYD: Excuse me, Carl. Let me just ask my
question.

MR. ELDRIGE: I thought you asked me a question.
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BY MR. LLOYD:

Q Go ahead. You said that you had given the
witness a list of the flagship stations taken from our case.
What part of our direct case dia you take the list from?

MR. KING: Excuse me. I think what was said was that
the witness had been provided a ligt. I'm not personally sure
who actually gave him the list, but the identity of the station
came directly from the Joint Sports direct case.

MR. LLOYD: Good. What part of it?

MR. KING: It's one of the exhibits.

MR. ELDRIGE: Bowen B-1.

MR. LLOYﬁ: What you have got right there has C's on
it.

MR. ELDRIGE: I'm aware of that. I'm just responding
that to you.

MR. LLOYD: So he was given something other than
that list from Carroll Bowen.

MR. ELDRIGE: He was given an additional list. I
did not do this. So you are asking me to assume something but
the purpose was to add the missing stations that were not of
the 39 to reach 66.

MR. LLOYD: Well, there are no C stations on the 39,
are there?

MR. ELDRIGE: At a quick reading, I didn't f£ind one.

BY MR. LLOYD:
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