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10

12

P R 0 C E E D I N G S

CHAIRPERSON BURG: Good morning. Ne are prepared

to proceedwith the Broadcaster'scase. I call on Mr. Eldridge.

MR. BRENNAN: Madam Chairman, before you make your

opening statement,,Mr. Eldridge, I have a legal questioncon-

cerning the written statementof the NAB direct case. Could I

call your attention to the final sentenceon Page 2?

MR. ELDRIDGE: Of the direct. statement?

MR. BRENNAN: It.'s the nine-pagestatement.. The

sentencereads, "More importantly, the objective nature of the

NAB's approachavoids the constitutionalquestionswhich

necessarilywould arise if the Tribunal were to establisha

13

14

15

systemof royalty distribution favoring cert.ain types of pro-

gramming over others basedon perceptionsof programquality

or popularl.ty."

16 Could you expand a bit. for us on that. statement

17

18,

19

and your conclusion?

MR. EI,DRIDGE: Basically, sir, our feeling is that

once you get. into program evaluationon various ways that. one

20

21

could evaluateprogram in terms of content., that, immediately

rings a bell, if you will, in terms of a first. amendment.proper.

22

23

.24

25

The FCC will not, get. involved with the program contentunless

you get. into something that, may fly in the exceptionof a first.

amendment.right.. And, therefore,we feel that if this Tribunal

in some way in evaluatingprogram content and material is
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reachj.'ng its decision, it. in ef feet. would, in our judgment&

from a broadcaster'spoint. of view, affect a first. amendment.

right becausethat. in effect. is going to draw away from the very

conceptsthat. are involved in broadcastingitself, operating in

the public interest,and concern and that., if you are going to

10

12

take sports and apply a major additur, if I may, to the time in

effect it. basically occupies in the universewith which we

deal. I think you run into a problem of constitutionaldi-

mension, that. is what. we meant by that. sentence.

NR. BRENNAN: Are you suggestingor perhapseven

declaring that. the position taken by the Joint Sports Claimants

if adoptedby this body is unconstitutional?

13 NR. ELDRIDGE: That. would be in effect. where our

14

15

16

17

18

19

argumentwould go becauseI am not. aware that. any of the other

major claimantshave advanceda concept. that. is basically incon-

sistent.with a time frame. As you may recall, the motion pic-

ture people in their direct, case rejectedand I submit--

properly so — a conceptof additur that. is basedupon the con-

cept. proffered by Sports.

20
NR. BRENNAN: You and I in this proceedinghave

21

22

23

gotten considerablemileage out. of "Gone with the Wind" and

perhapsthe record of this proceedingstandingby itself would

est.ablishthat. "Gone with the Wind" is a unique copyrighted

24 work.

25 Are you stating that. it. would be unconstitutional
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1 for us to single out "Gone with the Wind" for special treatment,

if it. were otherwiseeligible for compensation?

MR. ELDRIDGE: I think in terms of what. ve deal with

4 here, our friends across theaisle urge upon you that. you treat
this problem as i f you were in a f ree marketplace. That is not

6 what is involved here. We'e under a compulsory license system,

7 and the reasonbeing is to permit the broaderdisseminationof

8 information. The Congresswas not, interested,indeed they

9 rejectedthe Sports Claimants conceptsthat. they should be

10 exempt, and if you are dealing in the compulsory license concept,,

I don't think that it. is proper, indeed I think it. could be

deemedunconstitutionalto back into, if you vill, a free market

3 p1ace. That. i sn' what. we have and fundamenta11y as you and I

know in compulsory licensing in the past. ve have not evaluated,

15

16

Iif you will, "Gone with the Wind'

MR. BRENNAN: I don'0 want to impose upon your t.ime

this morning but. I did not want to allow a statementto pass
17

without some notation of my reservationconcerningyour con-
18

elusion, and ve'll probably pursue this at. a later t,ime in this
19

proceeding. Thank you very much.
20

21

22

23

25

MR. SCHINER: Madam Chairman, I think the record

should be corrected. The statementmade by Mr. Eldridge with

respect.to the position of the Notion Picture Producers

Syndicatedgroup is clearly in error. We did not, reject., as he

stated, a conceptof value popularity or rating. On the
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contrary, our written direct. caseand the testimony of our
2 witnessesadopt.edand endorsedthat. concept.of value and
3 popularity.

NR. ELDRIDGE: Madam Chairman, I believe -- I don'. ave

5 it handy — but I believe in the direct written presentation

and I believe in the cross of Nr. Valenti and Mr. Hadl, it.

was brought. out. that. depositionwas&that. they basically re-

jected a popularity additur and I think their proffered

reasonwas that. there was no real methodologyor mechanism

'10 to measurethe popularity that. would be feasible in terms of a

presentationto the Commission. That. is my recollectionof the

direct case. I'm aware Mr. Valenti talked about. additional

13 value for a "Gone with the Wind," if you vill, but. the direct

14 written case, I submit., is as I stated.

15 CHAIRPERSON BURG: Well, at. any rate, that, is subject.

to check and we shall do that.
All right., Nr. Eldridge, proceedwith your case,

18 please.

19

20

21

MR. ELDRIDGE: Thank you.

CHAIRPERSON BURG: Excuseme, sir, are your vitnesses

for today, two witnesseshere right nov?

22 MR. ELDRIDGE: Yes.

23 CHAIRPERSON BURG: All right.. Why don'. I swear

them in together?

25 (The witnesseswere sworn, en masse.)
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CHAIRPERSON BURG: Now you may proceed.

MR. ELDRIDGE: Thank you.

My name is Carleton Eldridge. I am a member of the
4 law firm of Coudert Brothers and I appearin this pro-

ceedingon behalf of the Commercial Broadcastersrepresenting

their claim to a fair and equitableallocation of the funds tha

currently repose in the Copyright. Royalty Tribunal. It, is our

position as Commercial Breadcastersthat. we are entitled to

9 21 per cent., and I will explain in a moment. why we say 21 per

10 cent. of those funds for television distant.signal carriageand

7.9 per cent. of the NAB claim to funds for radio distant. sig-

nal carriageand we believe radio should come off the top as a

13 maj or c laimant.. It. does not. fit, if you wi 11, into the minor

14 claimants that, fit within other programs.

15 Now,the reasonfor the change in the number, if I

16 may, from 23.7 per cent, for television is due to two changes.

17 One, one of our exhibits listed 39 flagship sports stations

18 which was representedto us as being the number of flagship

19 stations. We have listened to the Joint. Sports people'spre-

sentationand we have checked it and there are 66 sports flag-

ship stations. We plugged that information back into the

computer, which would operateagainstour interest.becauseof

the extra carriageof sports. There was one other failure on

our part. which was an oversite. We failed to extract. the

commercialminutes from the total broadcast.hours. We did that
25
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and we used the same factor that, the Motion PictureAssociation
2 used, i.e., 20 per cent of that total time on the filed

material is due to commercialmaterial. We will accept that,
even though we think it maybe slightly high but we'l accept

it. and use it becausethat is in the NAB code. You can',

exceedit.
Those two factors when plugged into the computer

runs will make the changewhere I claim must be reducedfrom

23.7 per cent for television to 21 per cent.

We are not, Madam Chairman, during this phaseof

the pxoceedingpressingour copyright claims with respectto

&2 compilation, with respectto our claim of sportsovnershipof

pxogxammingor with respectto exclusivity in the marketplace.

We understandit vill be inappropriate,certainly in this
phase,consistentwith your direction to make such a presen-

tation. We abide by the ruling. We disagreevith it but we

abide by it.
18

The claims will be pressedand we will ask the

Tribunal from time to time when it seemappropriateas to when

we may,and if the ruling is we may not, we will abide by it and
20

seek whateverrelief is indicatedbeyond the Tribunal.

22 In terms of broadcasting,there can be no question

23 that there is harm to a local broadcasterevery time a distant

24 signal is imported into its marketplace. That broadcastermust

be harmed. There must. be a drain of audience. There mast be
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10

a drain of revenueit can command in the marketplace. But

we recognizethat, Congresshas chosento allow this and to

basically, if you will, permit. the greaterdisseminationof

4 information to a greaterportion of our population. In turn,

Congresshas extracteda compulsory license for this perceived

6 greaterbenefit to our people. It's on a capacity-to-paybasis

and hencewe have the existenceof this fund which the Chairman

announcedwas some $14,000,000a week or so ago. And these

9 hearingsare for the purposeof determining the fair and

10 equitable allocation among a11 claimantspereeived among the

major claimants and then treating with the minor claimants

within that framework.

13 Ne believe that at the pxesentstate, if you wi,ll,

14 of technology, in terms of reliability, we believe that. a pure

time basis is the proper way to assignrelevant sharesto the

major claimantsof films, which includes syndicatedprogram-

17 ming,sports, and local broadcastoriginations~ And again, we

believe the minor claimants that are a portion of thosemajor

claimantsshould take whatever is their allocatableshare from

without, save for radio, which is not. like the other minor—

I say minor in terms of percentageclaimed.
21

22 Ne have listened to the sportspeople urge upon you

23 a popularity concept. I call it a popularity additur and we,

24 again, I. submit, consistentwith the direct caseof MDAA, we

have rejectedthat, too, becausewe don't believe it is reliable
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1 information that can be basically usedby you to alter a fairer

basis of compensatingfor the time of the broadcasteror the

sports'claimant that is actually in fact used an the cable

systemsthat have paid in money to this Tribunal. We believe

the flaws that you heard, about in terms of using sweepedweeks

5 yesterday,the speculativemethodologyof the diary systemused

7 by Net.sen. Indeed, though I wasn't here yesterday,I think

8 it. was suggestedthat even advertisersreject, the sweepweeks,

9 discount them becausethey know that the broadcasterstend to

10 pump up their schedulesbecausethey'ebeing countedat that.

time. That doesn'tgive you a basis of regularity of program-

ming as it, is carried throughout,our country.

13 The MPAA suggested,to you a conceptof time but they

14 suggestedto you what they call a fee-generatedapproachto the

problem of distribution, making it fair and equitable. Their

problem as we see it, and why we reject, it, fundamentallyit'
what, I call the double duty use of the distantsignal equiva-

lent, and the effect. that this basically has in terms of favor,

the bias basisof that in favoring the greateruse of film

product by independentsand by affiliates and, public broad-

21
casting. That is designed,we submit, for that, purpose, that

22
additive, and we submit that you will search long and hard

before you will find anything in the statutoryschemeor any-
23

thing in the legislative history that would suggestto you that.
24

the pay-out in this Tribunal should in any way considera
25
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12

10

12

13

14

15

16

17

19

20

21

22

23

24

formula for pay-in. The formula for pay-in was designed, I

submit., in terms of the lessercarriageby the network affiliat
the greaterby the independent,,and when you use double duty,

which both NPA -- and we do use to reduceaffiliate time--

you have a 4 to 1 factor employed twice.

We also feel that. the considerationonly of Form 3

systems,even though they represent,89 per cent. of the revenues

in the Tribunal., is in error, and we do, as you know, use Form

2 systemsas well. That, takes our considerationin pure time

up to, I believe, 99.6 of the total revenuethat. reposesin

this Tribunal. We think it. is considerablyfairer. We also

feel that the use of the compositeweek is a considerablymore

fairer method becauseit representswhat. in fact. was broadcast

in the. FCC sample week, and is not. TV Guide, which is suggestin

what. programs from three to four weeks may be carried in the

future. We don'. consider that as used in Exhibit A of NPAA,

really reliable.
We, again, proposea purely time basis, using two

major documentsthat. we believe are not, to be questioned. One

is the statement.of account filed by the systems,and the

other is the FCC composit,week broadcast,. They have in our

systembeen fused into a, if I may call it., a marriageof data

which permits ectual payment. to ec{ual copyright claimantsbased

upon the factual, in fact use of their respectiveworks by each

cable system that. carriesmaterial on a distant signal.
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10

12

We will present.two witnessesin our case, the

first. will Mr. Roger Wagner of bi Associates. He will explain

the NAB thesis. He is the man who operatesthe computerand

has been employedby, I believe, some 80 per cent of the

claimants in this businessbecauseof their belief, as is ours,

in the reliability of the information he has obtained and the

cross-checkingand so forth. We believe it. leads to a fair
and equitabledistribution.

Secondly, our witness will be Mr. Hershel Shosteck

of Hershel Shosteckand Associates,who will verify in effect,

the methodology that. was employed by Mr. Wagner to achieve this

fair radio and television share that. we believe we are entitled
to.

16

We hope that. our presentationwill provide you with

the answers to the very great responsibilitiesyou have in this

initial proceedingof the Royalty Tribunal in terms of dis-

tribution. We believe, i f I may say, our methodology is

19

20

relatively simple, and we believe that. it will do equity to

all claimants in terms of what. of their copyright, material was

in fact. used.

21 Madam Chairman, there are certain changesin our

direct caseand I have not., unfortunately,been able to have

typed up an erratasheet.which I will have done as soon as

24 possibleand submit. it. I would like to merely note for the

25
record what those changeswill be so that. they will not. come as
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a surprise to anyone at, a later time.

I ask that the number—

MR. LLOYD: Give us the page referencefirst..
NR. ELDRIDGE: Page 4 of the direct and wherever

5 the number appears,the number should be .363 and .637 — I

beg your pardon — it. should be .373 and .627 as opposedto

. 363 and .. 637.

CHAIRPERSON BURG: Go over that, once more. You lost
me. 36.3 in the first paragraphshould. be what?

10 MR. BECHTEL: I still need a pape reference.I'm

11 sorry

13

14

15

CHAIRPERSON BURG: Page 4.

NR. ELDRIDGE: Ne'xe up at the top.

MR. LLOYD: May I make inquiry, please?

Mx. Eldridge said this changeshould be made wherever

appears. Ny understandingof the NAB data on the basisof which

I preparedfox today was that the No. 637 and 363, which have
\

now been changed,were factored in to calculationsaffecting

some 450 television stations. Now, are we going to changethe

20 number for all 450? Is that what's being suggested here?

This date, five weeks after the casewent, in. Excuseme.
21

22 NR. ELDRIDGE: This is done becauseit is merely a

23 copying of an arithmatic error out of the source f rom which

the number was taken.

25 NR. LLOYD: Would you answermy question?

«Accurafe cAepoetiny Co., inc.
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15

MR. ELDRIDGE: The computerhas been rerun with the

exact. and correctednumbers and that information will be

presented.

MR. LLOYD: When was it rerun?

MR. ELDRIDGE: Yesterdayto correct it.
The secondcorrection is

MS. GARCIA: Mr. Eldridge, excuseme. I never got,

8 the first one. Could we go back to that one?

MR. ELDRIDGE: It's at, the top of Page 4. You will

10 see the' of the NAB direct statement. You will see five

lines down, the number 36.3. That number should be 37.3. And

where the equivalent,of 100 per cent appears,it. should be

62.7.

MR. LLOYD: Did that contribute to the reduction in

the share that you referred to earlier, Mr. Eldridge — of

16
the NABS'ou cited two factors—

17
MR. ELDRIDGEs One is an obvious factor that would

18
increasethe share; one is a factor which is in your favor,

which would decreasethe share.
19

20 MR. LLOYD: I don't know why you say it's in my

21 favor.

MR. ELDRIDGE: I'm using 66 sport stations instead

23 of 39. I dare hazard to guessyou wil l get a larger piece.

24 MR. LLOYD: Mo, no. The changeyou just referred to,,

sir, my questionis, was that. a factor in the reductionof your

cAccutate cJ2epotting C'o., inc.
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1 claim from 23.7 to 21 per cent.

MR. ELDRIDGE: All I could say to that is I would

not believe that it would make any kind of a major difference

one way or the other. It's too small a number to affect any

kind of a major change,whether it. would go up or down, I'm

not in a position to say. Why don't you ask Mr. Wagner that

when he's on the standP It was a number that was a mistake

in the data sourcewhich is the revenuestructureof network

9 aff iliates and when we found it we wanted to correct it.
10 The secondchange is the substitutionof my friend

11 across the aisle's list of the 66 sports flagship stations fox

12 our exhibit which has 39, and that information, as I stated,,

13 was plugged into the computex for the—

14

15

CHAIRPERSON BURG: Nhich page are you one

MR. ELDRIDGE: Appendix B of the Kalba-Bowen Report,

which is what we are substituting for our sheetwhich has a

list of 39 sports flagship stations. It is their 66 stations

that. we have used as of now. That does serve as a benefit, to

19 them

20 The other insertion is the other correction that we

made, which is the utilization of 20 per cent to get rid of

the commercial time from the total broadcastingtime which the

23 MPAA used as 20 per cent. and as I statedin my opening state-
ment, we agree that that would be fair to use that to reduce

the denominatorof total operating time. Ne will state in the

cAceueate Mepoxtiny Co., inc.
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17

errata sheet. that we believe that statementshould be set forth

at Page 9 as a step in the methodologyand that it is currently

a step in the methodology. It was overlooked in the original

4 runs and we believe it should be there to remove the commercial

5 minutes.

CHAIRPERSON BURG: Mr. Eldridge-
MR. ELDRIDGE: That' at, Page 9 of Mr. Wagner'

statement.

CHAIRPERSON BURG: Are there some typos in your

10 direct statementon Page 8. Or am I just reading them incor-

rectly. The first full paragraphbeginningwith the sentence,

"There is no evidencebut, Down should give up the FCC a signal

13 and a red light. " It looks like it. should give the FCC a

14 signal.

15
MR. ELDRIDGE: Why we whatP

CHAIRPERSON BURG: Page 8, the italicized small

print. I t's really the Hart amendmentcontinued on Page 8.

18

19

20

21

MR. ELDRIDGE: I think that's correct.

CHAIRPERSON BURG: So just remove the word "up."

MR. ELDRIDGE: Yes.

CHAIRPERSON BURG: How about the secondparagraph,

"PxofessionalPorts," I presumeis "ProfessionalSports."

23 MR. ELDRIDGE: Yes, there is and that's in my copy

24 which I wrote in.

25 CHAIRPERSON BURG: Okay. Excuseme for interrupting.

cAccutate cRePoffing Co., inc.
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18

MR. ELDRIDGE: That's quite all right.
NR. LLOYD: May I be pardonedanother interruption?

This changewhich is an adjustmentof something like 20 per cent

magnitudein some figure. I don't waxLt to get into a delay

today. I'd like to do some calculations,but did you take the

20 per cent and apply it to the aggregatebroadcast.minutes

in your databaseor did you do it on a station-by-station
6 basis?

10

MR. ELDRIDGE: Let Nr. Wagner.

MR. WAGNER: Total broadcastminutes from the FCC

documentreducedby 20 per cent.

12 NR. LLOYD: Rather than doing it on a station-by-

1 3 stationbasis you took the aggregateand made the adj ustment?

14

15

16

NR. WAGNER: On a station-by-stationbasis.

NR. LLOYD: Thank you.

NR. ELDRIDGE: All right. At. Line 19 of Page 4 of

17
the direct statement.the word "obtained" — "is obtained"

should be "is estimated."

19

20

MS. SENO: Where are you?

MR. ELDRIDGE: I'm at, Line 19 of Page 4 of the

21 direct statement

22 CHAIRPERSON BURG: "Other programming is estimated

23
f rom data deve1oped

25

MR. ELDRIDGE: Correct.

The next one is at. Line 4 of Nr. Shostick's

cAccutafe deporting Co., inc.
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19

1 statement.

MS. SEMO: Which one of Nr. Shostick'sstatements?

MR. ELDRIDGE: Page 4 of his testimony.

NS. SEMO: There are two testimonies.

CHAIRPERSON BURG: There is an introduction.

NS. SEMO: There is a radio and a regular.

MR. ELDRIDGE: TV. And if you go to the last line

8 the word — obviously where it says "gross annual revenues"

9 should be"grosssemi-annualrevenues"and it should be instead

10 "exceeding," it. should be "equal to or exceeding."

At Page 5 of the same document in the secondline

and the third line, the"$ 80,000"obviously was mistyped,, it
should be "41,500." Page 15--

14

15

80,000.
16

17

18

MR. LLOYD: Wait. a minute. Page 5--
NR. ELDRIDGE: The top two lines where you have

MR. LLOYD: Both places 41,5.

MR. ELDRIDGE: Right.

19

20

21

22

23

24

Page 15 of Mr. Shostick'ssame testimony at. Line 10

the word in the second line below the inserted.material shauld

be the annual program report. and not the statementof account.

This is Form 303A.

MR. SCHEINER: May I have that. changeagain, please?

MR. ELDRIDGE: At Page 15, the second line immediately

below the indentedmaterial should read "annual program report"
25
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20

insteadof "statementof account."

Page 16 of the same documentat. Line 17 the data

source is not the "reservestructure," it's the "revenue

4 structure."
MR. LLOYD: About where is that?

MR. ELDRIDGE: Underlined in the secondparagraph

it says "reserve." Obviously the title is incorrect. The

8 word "reserve" is to be "revenue."

10

MR. LLOYD: Page 17?

CHAIRPERSON BURG: 16. Underscoredportion of the

secondparagraph.

12 MR. ELDRXDGE: Page 17 of the same document.

MR. SCHEXNER: May I ask,thereferenceat, the bottom

14 of Page 16 to the remaining 36.3 per cent?

15 MR. ELDRIDGE: That was a change that should have

been 37.3 as I statedin the beginning that, where those numbers

appearthey would be changed. That happensto be at a page

where it, appears.

Page 17, the bottom paragraphonce again there is

20
the omission in Line 2 of the word "semi." It should be "semi-

annual revenue." And the number"80,000"should be"41,500."

And, again, right after the number of 160,000 it should be
22

in "semi-annual."
23

24

25

MR. COULTER: Say that, again, please.

MR. ELDRIDGE: Bottom of Page 17, the last paragraph

accurate Mepoxtiny Co., inc.
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21

in the second line after the number "$160,000" it, says "in

annual revenues"that should be "in semi-annualrevenues."

And then the number below"80,000" should be"41,5"andagain

4 immediately following the same line, the referenceis to "semi-

annual revenues."

Then at Page 19 at. Lines 7 and 8, in the, I guess,

7 the secondparagraph"on the basis of the data developedfrom"

8 it says "the statementof accountand," that phraseshould be

9 eliminated.

10 CHAIRPERSON BURG: Which phrase, "annual programming

report

12 MR. ELDRIDGE: No, the phrase "statementof account

and" should be excised. And immediately below four lines down,

in that paragraph,after the word "and" — it says "programming

and," it should say, insert "to estimatethe total hours."
15

16
On Page 18, I eliminated a typo at the very bottom

of the fixst paragraph,the number. The correct, number is
17

543200. Page 18, the bottom of the first paragraphthe second
18

5 in the number is a 4, in fact.
19

20
At Page 5 of the direct. statement,consistentwith

my opening statement.the number 23.7 per cent and whereverelse

22
it appearsshould be 21 per cent.

23 At Figures 1 and 2 to the Shostick testimony, once

24 again you will see that the Form 2 used. 80,000 where it, should

be 41,500, and in Form 1 it. used 80,000 and it. should be 41,500.

cAccutate cRepotting Co., inc.
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That, is true in both Figures 1 and 2 which are attachments

to the Shostick testimony.

And at. the top where it. says "annual systemrevenues't.

obviously means "semi-annualsystem revenues." That. is

true in both figures. Following in Figure 3, again where it.

says "royalties deposited." Those are semi-annual. And in

Footnote 1 the 80,000 would become 41,500. Nith respectto

the numbers that. appearon Figure 3, Mr. Nagnerwill give you

those numbers and the percentwill be, insteadof 23.7, it, will

come to 21 per cent.. I would prefer to have him give you the

dollar numbers rather than my trying to translatefrom his

12 machine.

13

14

15

16

17

18

19

20

21

22

23

24

Those will be typed up. Those are the errata

changesin the NAB presentation,and we are preparedto proceed

with our first. witness.

MR. LLOYD: Excuseme. The Joint Sports Claimants

as a part. of their submissionput, in as we had understoodthe,

if not. the directions, at, least it. was permitted under the

pretrial direct.ions of the Tribunal at a prehearingmemorandum,

and I certainly would not. suggest.that that prehearingmemo-

randum is anything other than the argument.of counsel. Indeed,

we had no sponsoringwitness for it., and I am sure that you al

will accept. it. for what it.'s worth, that is, the advocacyof

counselswho representthat particular group of claimants.

The NAB has included as a part of its case, what. I

Mccuzate Megozfiny Co., inc.
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would put. in the same category, that. is, a pretrial memo-

randum, unsigned, no witness to sponsorit,, only they call

theirs a direct. statement.and I just want the record to be

clear, unless I'm way off base, that, this is not evidence,

this is argument., there are statementsakin to evidencemade

in it. For example, a suggestionthat unless the local broad-

castersare compensatedfor their local programming, they won',

be able financially to present.that, programmingany longer.

I supposeI wouldn'. even have brought. it up but. for the fact.

10 that it has a title "Direct Statement."and able counselwent.

12

13

14

15

through and noted changesin that document..

So, before the witnessestake the stand, I guess

I'd like to know, is this regardedas argument.and, if not.,

what witness is going to sponsor it. so I'l know who to direct.

my questionsto.

17

18

19

20

NR. ELDRIDGE: A direct. statement.,opening state-

ment, or whatever, is the preamble to the presentationof the

evidence. The evidenceis in the signed statement.,and I

think that. is a correct. statement.in terms of each claimant,

who presentsa statementof exposition, if you vill, of the

21 claim, that. is basically what. it. is. It's true of you; it.'s
t.rue of us.

23 NR. LLOYD: It.'s certainly true of us. So it.'s

not. regardedas evidence,correct.?

25 NR. ELDRIDGE: The rest. of the submissionwe believe

cAccuzafe cRegozhny Co., One.
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1 would be but. I do believe it's fair that, any counselwho

2 makes a direct, statement.is nothing more than his opening
3 statement,. Maybe I have been redundant.in making two.

MR. LLOYD: That.'s all right.
CHAIRPERSON BURG: As a direct statement..

NR. LLOYD: As a direct statement.of counsel and

not. as evidence, is that. correct?

CHAIRPERSON BURG: Correct,.

10

MR. LLOYD: Thank you.

CHAIRPERSON BURG: Before you proceedtell me the

meaningof the word "additur," learnedone.

12 NR. ELDRIDGE: That, occurredduring discussionswith

my staff at. one time when I was using it.. In effect, all I

14 mean is that, they want. their time plus somethingelse. Some-

thing added for perceivedpopularity.

16

17

CHAIRPERSON BURG: Thank you.

NR. ELDRIDGE: That's what. I meant, I hope I used it.

correctly.

19

20

CHAIRPERSON BURG: You used it. two or three times.

I thought. I'd better check in case it. came up a fourth time.

21

22

NR. ELDRIDGE: Nr. Roger Wagner, please.

CHAIRPERSON BURG: Is it Roger or Robert? You have

Robert. in your st.atement.

24
NR. ELDRIDGE: The statement.needsone more

25
correction. The name is Roger, R-o-g-e-r.

cAccutate cled'ePorting Co., inc.
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Whereupon,

ROGER WAGNER

was called as a witness and, having been previously duly sworn,

was examined and testified, as follows:

MR. ELDRIDGE: Hay I proceed,Madam Chairman?

CHAIRPERSON BURG: Yes, you may.

D I RECT EXAMINATION

BY MR. ELDRIDGE:

Mr. Wagner, would you stateyour full name and

10 address?

Yes, my name is Roger, R-o-g-e-r, Wagner, W-a-g-n-e-

13

14

15

16

17

and my home addressis 4209 Franklin Street. in Kensington,

Maryland. I am the president.of bi Associates,a data pro-

cessing firm located in that. community.

g. Before we proceed. into discussionof bi Associates,

would you be kind enough to give the Tribunal the benefit or

a descriptionof your formal education?

18 A. Yes. Cornell University, that.' the f ormal part..

19

20

21

22

24

25

Twenty years of hard knocks in the broadcastingindustry.

Sevenyears of hard knocks in the computer industry. The

accomplishmentsof the company itself I think are better put, in

terms of writing, if we could have the materials,please.

bi Associatesis a product. of my backgroundin the broadcasting

industry, commencing from approximatelynine years ago while

working full-time for a major broadcasterhere in Washington.

accurate deporting Co., inc.
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We decided that some additional market. functions could be

servedby settingup a s.ide company and did so.

When did you form bi Associates?

That, would be 1971 on March the 10th is when we

openedthe doors. The first, thing that, you will see is

6 material from the Evening Star'smaterial in their Business

and Financial Review Sectionwhere they go to great. lengths

8 on what. the company startedwith. From there we developeda

g monitoring business,checking up on television stationson a

10 nationwidebasis, questioningthe fact of their billing pro-

ceduresagainst.what, the contractssaid versus their perform-

ance; from there we got into the first, areaof rather high

emotion as far as a nation areawas concerned,where in con-

junction with the American Medical Associationand a local

15
citizen'sgroup here in Washingtonwe put. togethera program

for calculatingand calibratingwhat the doctors assembledat
16

their conventionrefer to as "excessiveviolence on television
17

18

20

21

22

being an environmentalhealth hazard." They included the

depiction of drugs and alcohol on television in their charge
/

and we prepareda seriesof documentsfor them to use in what

they believe has changed, literally changedthe face of the

television industry.

The backgroundof this specific division starts

with July of 1978, at which time senior counsel for one of the
24

25
claimantsbefore this Tribunal called and said, "We think that
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your company and your capabilitiesmay be best. suited for

compiling the data on file with the US Copyright. Office, and

putting it. in such logical order that, any and all claims for-

mation for the benefit. of the Copyright. Royalty Tribunal can

be done from your computerizedsetup."

Nhen was this, Mr. Wagner?

July of 1978 .

Ne did a feasibility study, looked over the material

12

13

14

15

that was at. the US Copyright Office, sent, material to each of

the claimantswho had by then filed with this Tribunal with

the end date of July 31st, '78, informed every claimant, who

had made such claim what we were going to do and how we were

going to do it. and asking for their financial support.

Sufficient. support came forth to begin the division's actual

work in October of that. year.

16 Oct.ober of

17 1978.

18 Q '78.

19 Now, the basis of putting this material together

20

21

22

23

24

25

tends to get, easily very wordy and does tie in heavily to a

word that, seems to bother a great. number of people not. only the

claiman who are herein present.but in the generalbusiness

community as well and that. word is "computer." I would like to

take about. 40 secondsto det,ail part. of the presentationthat.

I made in giving lectures and symposiaon the subject.. A

cAccuzafe cJVepoztiny Co., Sac.
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10

12

14

15

16

17

18

19

20

21

22

23

25

comput.er is not.hing more or less, believe it. or not., t.han a

simplified adding machine. That. may sound ridiculous but it.'s

true. Picture if you will, for just. a moment., the War Depart-

ment. of this country fighting World War I. What. did they have

to keep track of men, munitions and materiel. They had a

pencil, they had paper, and. they had the st.ate-of-the-art.in

computationof the time, handcrankedcalculatingmachines.

We jumped forward to the mid-forties. What. was the state-of-

the-art, in calculationsat. that, time. The same mechanical

adding machineswith one small addition, a fractional horse-

power motor. I'm sure most of us can remember Comp'tometersi

adding machines,you press the button, the motor does the work.

By the time I got into the computer field, meaning the early

'70's, the first. device which we brought into bi Associates,

was called an IBM 402 accountingmachine. It. was card-fed.,

punch cards. It. read such a punch card every second, that. is

one of those cards went, down the chute and the machine took

literally mechanicalreadings from the punch card, all 80

charactersacross,one card per second. But the actual thing

that was done was a mechanicalcount,, a counter said was in-

formed by the device, click one. At, that point. we could keep

track of 24 separatethings to be counted simultaneously. The

number of digits in the registercould be anything from 2 to 8.

24 things being counted, 2 to 8 wide, once per second. The

current state-of-the-artat bi Associates,and we certainly are
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1 not alone in this, standsas follows: the number of things

to be counted are no longer connectedby hard wire from point.

to point, that is, from where the card comes in to a mechanical

counter. Nov, we use a device called computerprogramming.

So insteadof doing it. in vires, we do it. in vords. Now, the

6 words of description for the 24 countersnov are 1, 2, 3, 4, 5,

7 6 parameterswide. That. is, this counter, any given counter,

6 digits wide, can be either A through Z or 0 through 9 of

g factor of 36, 26 letters in the alphabet, 0 through 9. So I

10 can call this counter A, blank, blank, blank, blank, blank and

I have a counter. How much can I count. at a time? 24 digits

long up to 9 decimal places,okay.

Nell, obviously if I can call this a blankety-blank,

I can also call it A,A,A,A,B, what's the number out. here, the

total number of things that. I can calculatesimultaneouslyis
15

43,000,000,okay. And insteadof doing it. once a second, it
16

does it every thousandthof a secondand I submit to you,
17

ladies and gentlemen, that. it, is nothing more than what they
18

startedoff with at the Pentagonfor World War I, hand-cranked
19

adding machines,except. lots of them quick. That., I assure
2Q

you is a computer.
21

22 Now, Nr. Wagner, I believe you said that you had

23
furnishedyour computeroutput,, if I may call it., to some 80

per cent. of the claimants who have filed in this proceeding?
24

25 If you count up each individual claimant on file

cAccuzafe cRepoztiny Co., inc.
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1 as of July of 1979, I believe that is correct.

Q. Mow, could you just briefly before we get into more

detailed information concerningwhat you have done, I think it
might be helpful to the Tribunal if up front you explainedthe

MAB methodologyfor arriving at a fair and equitableallo-

6 cation of the funds in this Tribunal2 Would you explain

7 what we did? The datawe took and what we did.

A. The universe in any and all of the calculations

9 done by bi Associatesfor MAB and all other claimant clients

10 is really nothing more than the statementsof account. that

were sent in to the Copyright Office. Each of those state-
ments of account is regardedas a separateentity in all of our

calculations. There is no pool, there is no lumping together.

It had individual statementsof accountwhich include the

broadcasterswho are both local and distant. We keep track

16
of both, by the may. It's the first of a whole seriesof

validity checkswhich I will get, into a little later on. The
'l7

The calculationsof the number of total hours of distant
18

carriage,according to the FCC documentationper station,
19

per system, forms the individually calculatedbut grand total
20

21

23

24

25

hours of total distant television carriage. In turn from

those same FCC documentswith some modification which we'l
get into also a little later on,'omesthe amount. of local

time, locally originatedbroadcasterstime per station, figured

out. on a per systemby systembasis. Those hours calculated
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togetheraddedall up, then form the basis for a percentage

allocation per system for NAB television stations and their
local percentageversusall other. There is no representation

made in the NAB suppliedmaterial of any other allocations

other than the TV local stations and the gross totals.
At this point. are you preparedto work with the

slides?

Yes.

Madam Chairman, the witness has brought, with him

10 some slides that will, I believe, materially serve to help

along the discussionof what. bi Associateshas done in terms of

arriving at the allocation.

13 The two ladies who are handing out. this material, by

14

15

16

17

18

the way, representthe other two-thirds of the management,team

of bi Associates. This lady is Peggy French who is the General

Manager of bi Associates. This is SusanAckerman who is in

chargeof all the computer analysisand computerwork at. bi

Associates.

19

20

21

22

23

24

25

NR. ELDRIDGE: With your permission,Madam Chairman,

as a slide comes on, I will ask the witness to explain the

significanceof the material that is presented.

MR. LLOYD: Is there hard copy for this or is it,

taken right. out. of the testimony?

THE WITNESS: There will be a hard copy delivered.

MR. LLOYD: Nay I have it, now so I can follow it?

cAccuzafe c&ePottiny Co., inc.
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THE WITNESS: Sure.

Can eachmember of the Tribunal see the screen?

MR. SCHEINER: Madam Chairman, may we have a hard

copy so that. we may follow this and make such notes as we care

to? I understandthey are available.

CHAIRPERSON BURG: Mr. Wagner?

THE WITNESS: Excuseme, Madam Chairman, I have to

look.

Can I speakdirectly to opposingcounsel to answex
v

10 his question? The question is do you have hard copy backup

fox each one of theseslides and I'd like to answer that
question. The answer is, most of them. This particular one,

I believe, is

14 MR. ELDRIDGE: That one, I don't think requixes

too much explanation.

THE WITNESS: Okay. As fax's the numbers are

concerned,all the other numbersbeside the universeslide.

I apologize I don't happento have a copy of that universe

slide and I will be glad to leave it up so you can take a note

20

21

on it.
MR. SCHEINER: May we have those copies; if they

22

23

24

25

are available?

CHAIRPERSON BURG: You want them now.

MR. SCHEINER: Well, rather than interrupting the

Commission then.

cAccutate cAepottiny Co., inc.
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CHAIRPERSON BURG: Would you do that. Nr. Wagner,

please?

THE WITNESS: All right.. Bring the whole set. up

here.

10

13

NR. LLOYD: I just want to point out. that. we'd like

to have them now so we can write notes on them as we go along.

There'salso a problem when material which is not. reducedto

hard copy and thereforecannot. be placed in the actual record

is referred to. We could get. to a point. where reviewing in

court. may wonder what, is being talked about. if this material

is not reducedto hard copy.

CHAIRPERSON BURG: I'm going to call a five minute

recessso they can work this out.

14 (A short. recesswas taken.)

15

16

17

18

20

21

22

23

24

25
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MRS ELDRIDGE: Madam Chairman, for the completenessof

the record, the documentsrelating to the backgroundof the wit.—

ness that were handedout, I would ask if they could be marked

as exhibits in the proceedingas the NAB Exhibits. There are

four that were handedout in terms of backgroundinformation..

Could. they be marked by the Reporter, probably appropriately,

A, B, C and D, if I may hand them to the Reporter.

CHAIRPERSON BURG: Fine, would you do that. please?

MR. ELDRIDGE: As NAB Exhibit. A, it is the Moore piece

entitled "The Fight Over Television Violence Ratings."

MR. SCHINER: Would you pleaseidentify the document

first, then give us the designation?

MR. ELDRIDGE: A is the first. And that's the one

that has Moore on the top of it, alright. The secondone is
the WashingtonStar Businessand Finance Section from the

WashingtonStar, March 10, 1977, which would be B.

The third one bears the lar'ge typed t1tie Small

18

19

20

21

22

Computer Symposium, Washington, D, C., March ll, 12, 1980."

I would ask that that be marked NAB Exhibit C, and the last is
the document that. is on the IBM paper, the title is "Computer

Brings Discipline to TV Violence Controversy." 'I ask that that.

be marked Exhibit. D, NAB.

23

24

(NAB Exhibits A, B, C and D were

marked for identification.)

25
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THE WITNESS: The next material, if I may, will be

explainedas they come up so that. we can title them properly.

MR. ELDRIDGE: I think we could mark those as they corn

up, if you like Arthur, if that's satisfactoryto the Commission

MR. LLOYD: I will make one objection and I won'.

repeatit. I do object. to the use of any visual aids which is

not reduced to hard copy and marked as an exhibit or referred

to with referenceto a document that is in the record because

10

12

I don'0 think that it's a proper way to build an administrative

record which may have to be reviewed by a court some day. I

also don't think that it. is fair to the partieswho will have

to brief the caseand I don't think it is fair to the Tribunal

14

15

16

who will have to review the evidence, the transcriptsthat

refer to material which you won'. have in hand and the like.

So, I note the objection. I note it only once but. it's a con-

tinuing objection.

17

18

20

21

22

23

MR. ELDRIDGE: What we will do, Madam Chairman, is,
as a slide comes up, I will requestthat it be marked, that. is,
the material has been passedout so that a duplicateof the

slide information which appearsin our presentationat various

placescould be marked and I think that. will satisfy Mr. Lloyd.

MR. LLOYD: It. certainly will. But I thoughtthatis

what. we had asked for and were not given.

24

25

MR. ELDRIDGE: Was that. passedout?

THE WITNESS: There is one specific -- those specific
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documentswhich we do not have copies in hand for you, if I

understood,what. has just been said, will be read specifically

into the record. The Commissionersseem to agree that every-

body knows what this paricular slide is and I would hope that it
would be satisfactoryto the Tribunal if I read the information.

from the slide deposit and identify any visual that we don'.

have a specific handout for.

CHAIRPERSON BUR'G: How many visuals do you not have

handoutsfor?

10 THE WITNESS: Four, three, Commissioner.

MR. LLOYD: Mr. Eldridge referred to something that.

12 he has in hand as hard copy that was not handedout to us.

THE WITNESS: Which one was that, sir?

MR. ELDRIDGE: Were you handing out. copies of that,

15 which is a duplicate of that. (indicating)?

16 THE WITNESS: No, everybody'ssupposedto have one.

17 The law, that is one we do not have.

18 MR. ELDRIDGE: The first one is one that is a statemen

19 of law, and with the permissionof the Chairman

20 MR. LLOYD: Well, may I see what you have got. Carl,

21 becauseI don't have those?

22 MR. LLOYD: I don't have them.

23

24

25

THE WITNESS: You have a complete range of every slide

that's coming out. They only have the material that was Xeroxed

for purposesof the hearing. If you want to move that. into

c/ccutate cRegorting Co., inc.
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evidencewe can do that. That. would be just as easy becauseI
2 don't have that.

MR. LLOYD: I don'. want to be difficult. I'm think-
4 ing about. the record.

CHAIRPERSON BURG: I understand.

MR, ELDRIDGE: I understandMr. Lloyd's position

and I

MR. LLOYD: If you can just have this marked as

exhibits withdrawn and reproducethem and redistributethem

this afternoon. That will satisfy my objection. But I don'

11 have it currently. And this is what. we understood-- what. Mr.

12 Eldridge has in hand, seems to be a hard copy of what the vis-

13 ual slides are. This is what Mr. Scheinerand I requestedwe

14 be given before the recessso we could make notes on them and

refer to them as the slide presentationproceeded. At this

point we do not have them and that"s what prompts my objection.

17 MR. ELDRIDGE; We will have to have them duplicated.

I thought they were duplicated. I apologize for them not, being

19 duplicated.

20 CHAIRPERSON BURG: If that's agreeableand it is to us,

then we will have those passedout. after lunch.

22

23

Let us proceed,please.

MR. ELDRIDGE: May we just for the record, as we

proceed,since I have a hard copy of the slide either that being

a quotation from Title 17, it. either could be read into the
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1 record or I could have marked as an exhibit the same language,
2 whatever is the preferenceof the Chairman. The court could

judicially notice the languageof the statute.
CHAIRPERSON BURG: My judgment is that we just read

that, this particularone into the record, if it will suffice.

BY MR. ELDRIDGE:

Q. Roger, would you read into the record your first slide?

Let me, if I may answer the questionwith the rest. of

9 the material that. I wish to have accompanyingthis slide, which

10 is -- okay, the slide first. "Tbe royalty fees thus deposited

shall," a drop -- "be distributed to those among the following

copyright owners who claim that their works were the subjectof

13 secondarytransmissionsby cable systemsduring the relevant

semi-annualperiod."

15 There are a lot of different,--

16 Q. Just a minute Roger, that. being a quotation from

17
Title 17 USC 110-D-4?

18

19

20

COMMISSIONER BRENNAN: ill, right.
MR. ELDRIDGE: I was reading and not thinking.

THE WITNESS: There are approxiamtely20 different.,

perhaps25 different. methodsof putting the material from the
21

U.S. Copyright. Office on any given computer systemor multiple
22

23

24

25

systems. The view of bi Associatesfrom the beginning of the

feasibility study was that sooneror later the key word, which

we felt was the last word in the third line here, last several
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words "following copyright owners who claim. All of the com-

2 puter programs to accessinformation within our data baseare

done on a claimant by claimant basis, a television station by

call letters. A programproduceror syndicatorwho used our

servicesto identify what. stations their materialsappeared.on.,

We never consideredthe possibility when we did the entire

programingstructureof the input of the data that there would

8 be anything else except claimants for the money on an individu-

alized basis." Obviously, for the benefit of the National

10 Associationof Broadcasters,we can lump all of broadcast

local time to give you a final end total as we have prepared

for this testimony today.

13 Now, what is it that we computerized? Mr. Lloyd,

14 this is one of the other slides that is not in hard copy but

we have it here.

16 BY MR. ELDRIDGE:

17

18

Q. Would you first read, it into the record?

A. Certainly. The slide is the U.S. Copyright Office

Report as of April 14, 1980. For the year 1978, the first
accountingperiod and we'e talking -- this is deposits,

20

$6,126,436.81. Forms, one', 1,669. Two's, 1,250. Three's,
21

868 for a total of 3,787.
22

23

24

25

For the secondaccountingperiod of 1978, the sum of

$6,593,831.35;Forms one, 1,568, Forms two, 1,281, Forms three,

916, for a total of 3,765.

cAccurate cAegottiny C'o., inc.
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Now, you will note that. there is considerablevariance
2 betweenthe dollar figures representedon this visual, and
3 the amount as announcedby the Chairmanat the beginning of
4 thesehearings. Our universeconsists only of deposits;

we'e aware of enhancements,such as interestand other things

which are included in the law, but we only have a data base

which is comprisedof any and all filings made to the U.S.

Copyright Office. Now, that'swhat's on our computer and it.

is in absoluteagreementwith what is at, the Copyright Office.

10 We have worked very closely with thesepeople; they'ebeen

11 absolutelyspectacularas far as assistanceto us is concerned

12 in locating any and all items. We have a good relationship

13 with thesepeople. Pleasealso bear in mind that the Copyright

Office is chargedwith checking thesedocumentsas they arrive,

and many times the totals of the dollars on deposit.or the

numbersof forms vary on almost a daily basis.

For those of you have not dealt directly inside the

cable community, let me tell you that it. is an extremely active

and volatile set of business. Companiesare bought, sold,

merged, demerged,all kinds of things. New stationsare picked

21
up. Stationsare dropped. There'sa constantflow of material

that's gcing on out there.
22

23
Now, how does this comparewith other direct testi-

mony that has been made here? Nr. Valenti: "We have constructed
24

a massiveproject of data-gathering,extractingall that is
25
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is possibleand relevant to this Tribunal's charge so that

you can make reasonablejudgments on how each claimant's share

should be formed."

MR. ELDRIDGE: I note for the record that the witness

10

was reading from the visual slide a quotation from Mr. Valenti.

THE WITNESS: I would tend to disagreewith the

statement.made by Mr. Valenti, in that the final sum of material

the MPAA materials, appearsto be from 29 stationsand from a

different. number than the total number of systems. There was

a change that they made in their numbers and I believe they

wound up with 833 systems. That isn't what we'e about. What

we'e about is the total of all distant, local, part-time and

13 substituteprogramming included in every filing from

15

7,552 cable systems. We do not, I repeat, not. edit, we do not

correct on our material unless the Copyright Office has made

16

17

those changes,with only one exception. There is an edit that
1

we provide and we will now discuss it. if we may.

18

20

21

22

23

24

25

If you will pick up, please, the first of the print—

outs that were handed to each of you. It is headed"Continental

Cablevisionof Ohio, Inc. Many of you who are in this room

have used our materials and/or have seendemonstrationsof our

material and in fact, I believe this is also enteredinto the

record from previous Tribunal hearings. It's the addition

that. we call "library." In our terminology library simply means

one of everything, every line, every piece of information that

accurate c&epotfiny Co., inc.
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is going on here within the data base.

Continental-Cablevisionof Ohio, if you'l note, has

a dash betweenthe word Continentaland Cablevision. We put.

it. there. We put it there becausethere are a lot of different.

ContinentalCablevisionsat one place or anotherwithin the

data base. That's on the far right-hand side next. to the line
II 1 O

II

MR. ELDRIDGE: Madam Chairman, I think that. a copy of

10

the document. that you all have before you should be marked

at this point since the slide material or the visuals are

coming off of that. document.

12 I ask that the computerprintout which commenceswith

13

14

the title at the top "Continental-Cablevisionof Ohio, Inc."

be received in evidenceas NAB ED

15

16

(NAB Exhibit. E was marked for

identification.)

18

19

20

21

23

24

25

THE WITNESS: From a computerperson'ssense, that

very first. listing on the right, the last 14 or 15 characters,

ContinentalCable -- IO, positively identify any record within

the computer.

Any individual record in this entire data base can

be brought up, that is, to be looked at, to be edited, to be

printed out. within a fraction of a second. It's called inter-

active data entry. Now, the edit part.. Pleasenote after the

letters OH which refer to Ohio, five zeros. Now we all know

cAccuzate Mepozfiny Co., Snc.
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that there are no five zero zip codes anywhere in the United

States. The reasonthat those five zeros is there is an indi-

cator of one of our various reliability cross-checks. In this

case, we have made specific referenceto tapes suppliedby the
5 National Technical Information Servicewho, as a division of

the Commerce Department.of the United StatesGovernment,make

7 available for the public the recordsof the U.S. Government,

in this case the FCC documentationon the complete cable file.
This system, Continental-Cablevisionof Ohio at this

address,serving thesecommunities, the next set of lines down

on your printout. does not, I repeat, not exist in this form

in the FCC.

13 BY MR. ELDRIDGE:

14 g. Roger, when you refer to the lines, since NAB Exhibit

15 is the computerprintout perhapsyou could refer to the lines

16 that. are to the right, that will identify your slide better.

17 Right, to line 20, which include the communities.

18 Now, you say "Why?"; well, that's a very good gues-

19 tion. We hunted long and hard. What happensis that the FCC

documentationdoesn'tkeep pace with the changesin the market-

place, A; B, their-files are divided up entirely differently.

They show an individual community served in some casesfor one

23 name of one cabl e systemand then mul tip les, repeats,dupI i-

cates, or parties thereof in other places in the file. So, we

have gone to FCC and said, "Look, you have a problem and we'
25
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10

12

13

14

15

16

19

20

21

like to identify what it is that's really out there and if
they'e for sure legitimate." And they said "Well, work with

what we have and in the future we may be able to correct it."
That. is the statusof that. validity check. We continued to buy

those tapes and to do the cross-checksbut. we keep running into

this same problem where it really isn'. a good validity check

but it's something.

How did the money get into the copyright. fund? In

lines 37, on your computerprintout, those are the various ways

money comes in. Summarizedvery briefly, RS/First, which is
on the slide visual up now, simply refers to residentialcon-

nections, first set in the home, the rate $7.50. Those are

monthly. I think the rest. of it is fairly self-explanatory.

Additionals refers to secondsets of the same connection. FM,

if separatelybilled, motel, hotel, commercial, etc.

CHAIRPERSON BURG: I have a q'uestion for you. I'm

not tracking on your numbers. The numbers I have in this print-
out are different than your first number on the left in mine

MR. LLOYD: They will conform, however, Madam Chair-

man, to the attachmentincluded to Mr. Wagner's testimony,

which is Addendum A.

22
THE WITNESS: Madam Chairman, as a matter of fact,

23

24

25

this gives you a fairly good indication--
MR. LLOYD: It's a goof on my part but. at. least I

can cover part of it.
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10

THE WITNESS: It's a fairly good indication between

what.'s on that. slide and what's in hand on that green sheet,.

to note what. happenedfrom one accountingperiod to the next.

3,202 subscribersat 7.50 versus the 3,688 that are in the

printout in your hand, although additional setswent down.

PM went up, the rates stayed the same.

The lines will continue to conform to the general

structureof the slide if you would keep looking at the green

sheetbecauseof the far right-hand lines which are the pos-

itive indicators.

12

CHAIRPERSON BURG: Mr. Wagner, why are you using

my name in vain on line 38? Why do I need protection? Well,

13 what's your answer?

14

15

16

17

THE WITNESS: My answer is -- I don't have an answer.

I am sorry at. this point, Madam Chairman, that I did not. accept

the strong suggestionof one of the claimantswho's appearing

before you and had at this point. a slide to show you a certain

Hollywood actor who you had said you would like to see her as

19
a claimant.

20

21

23

Okay. Of great interest to many of our claimant

clients, although not specifically a part. of any portion of

this testimony only from the indication of moneys coming in is

the first line item in this sectionmarked 38, Pay Cable. Who

24
has pay cable and who doesn'. It's a matter of high import.

25
Also on this line you will note they do in fact charge for

cAccuzate cRePoztiny Co., inc.
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installing the first set.
Now, how does the money come into the copyright pool?

It's basedobviously on distant carriage, so theseare really
the key lines out of the entire library. The material up on

the screenat the moment. indicatesWEYC an NBC,affiliate which

as an N, shows that it. is a network affiliate. The secondN

shows that. it is not distant.
BY MR. ELDRIDGE:

You are reading from lines 40?

10 From lines 40.

g. Which was the portion of the visual slide, is that

correct?

13 A. That's correct.

On NAB Exhibit. E?

15 k Right.

16

17

18

19

Continuing across,WUAB, I, meaning independent,

again, not distant. NEWS, again, a network affiliate, nondistan

None of theseso far have producedrevenueunder any of the

schemesproposedfor distribution.

20

21

22

24

25

Here comes the first one, "IYD" independent,yes,

distant and it's parameter"D" refers to the fact of "other

carriage." The form doesn't specifically ask whether they are

carried full-time. A is part-time, B is late-night., C is split
carriageand the way the form is laid out it says "D 'Other."

We have, and I think all of the participantshere,
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have acceptedthat D carriagedoes, in fact, mean full-time.

Educationalchannels,WGTE, educational,yes, again,

and distant.

CBET, identified as independentvia FCC law concern-

ing the movementof the signal across the border, yes, a dis-

tant. signal, and all of them rated as D, distant, becauseof

that. movement.

10

12

13

14

15

16

18

19

WPHO, network affiliate, yes, again, a distant signal.

Also included are, of course, all of the radio car-

riageswhich are noted on each one of the forms that are filed.

And finally, the major line, the money. The first
indication, this is line 99 in your printout, is thegross'ow

much did systemgross for this semi-annualreport? The

minimum fee, if they had not distant signals in Forms 3, distant.

a question, do they have distant. signals, yes, the number they

indicatedon their form. And finally, the fee paid by that.

system for it's semi-annuallicense.

CHAIRPERSON BURG: Mr. Wagner, again, my numbers

don'. track.

20

21

24

25

THE WITNESS: They will track againstthe materials

submitted in the original file.
MR. ELDRIDGE: These slides, Madam Chairman, are from

the original library filings that are part. of the direct case

of NAB. I believe, and correct. me if I'm wrong, Mr. Wagner,

this is a more recentprintout and. hence there are changes
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consistentwith the mobility of the businessas suggestedby
2 the witness.

COMMISSIONER COULTER: Those are the numbers that
4 will be in the record?

NR. ELDRIDGE: Those are in the record, yes, sir.
THE WITNESS: Now, finally, the number of channels

some of the claimantsbefore the Tribunal in the various for-

mats that they have askedus to run include computationsbased

upon the number of channelsof service. It is a part of the

form, and we do so include it.
Pleasebear in mind that the no-editing policy also

'l2 includes noes. If nothing is. put up by the cable system for

13 their gross,and a few of them did, until it was caught by the

Copyright. Office, that'swhat we had on our data baseat. that

time. If they say they paid nothing becausethey didn't fill
in the line, we don't edit. We don't put anything in until

17 the U. S . Copyright Off ice does, in fact, make the change.

18 Now, validity checks. We start. from this point and

say for every cable system that shows up in our indexed code,

20
is there the combinationof lines that. you see in your print-

out. Is there a line 10, a title line, an addressline? Are
21

there communities served, a line 20, are there rates shown, and
22

23
if any of thesemajor functions are missing, in computer

language,a flag is raised? What. it meansis it prints out and
24

says to us go change it, go look it up, go find it. Until the
25
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Copyright Office has made the change if it isn't our error,

if it's the error on the part of the cable system, that, con-

tinues to be an errata, somethingthat. must be correctedbefore

the computerprogram is satisfiedwith what it is that's out
5 there.

10

12

13

15

16

18

19

20

21

22

23

24

25
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MR. LLOYD: I'm sorry to interrupt but Commissioner

2 Coultier askeda questionabout whether the -- I guess the

intent of the questionwas whether the calculationsthat. are
4 part of the NAB caseare basedon the slide-written testimony

figures or whether they are basedon the handout from this
6 morning. Was that. your Question?

COMMISSIONER COULTER: I hadn't thoughtasfar as the

8 calculationsfor their--
MR. LLOYD: I'm sorry I was trying to understandyour

10 question.

COMMISSIONER COULTER: My questionwas really to

know which figures were going to appear in the record.

13 MR. ELDRIDGE: Already in the record, Commissioner,

14 is the library copy from which the slide information appears,

and as stated,Exhibit E is the most recentprintout covering

that same cable facility.
COMMISSIONER COULTER: Merely to facilitate the demon-

stration.

19 MR. SCHEINER: May I ask does the information on

this handout reflect the data for the first accountingperiod?
20

21
THE WITNESS: Accounting period number two, Mr.

Scheiner. Mr. Scheiner, if I can have a minute to go through
22

the printouts that I have here, I can positively identify which
23

accountingperiod. Is that, your preference?
24

25
MR. LLOYD: May I suggestto you, Mr. Wagner, while
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1

you are doing that, before this record just gets terribly messed

up, that. the attachmentsthat were exchangedwith the parties
3 on March 24th for the library, AddendumA, and for the merger

4 of the data, Addendum C, are secondhalf materials. The hand-

out this morning is first half materials.

THE WITNESS: Until I specifically check that I would

have to agree. I am not in disagreement. In the materials

8 handed'out by my staff during the courseof the recess,I

9 believe the next item to discusswould be MPAA Schedule14,

10 titled 'Royalty Fees Generatedby Local ProgramsProducedby

Commercial Stations."

12 During the courseof last week, Mr. Southmayd,was

] 3 kind enough to indicate that WDCA was not included in this

&4 material. Well, a lot of other placesweren't included in this

material either. The two piecesof information which we have

provided to the National Associationof Broadcasters,on page

one includes a whole seriesof stations that. we cannot locate

in the FederalCommunicationsCommission files as being sta-

tions being licensedby the FCC during the year 1978, and addi-

2p
t iona11y, some others that they had given credit to that. do

appearwithin the data basewhich they have in hand and do not

22 appearhere.

23 MR. SCHEINER: Madam Commissioner,I must. object.

24 Mr. Wagner may be right and he may be wrong. I'd like to look

into it. I'd like to check it but it. clearly has nothing to
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do with the presentationof their direct case.

CHAIRPERSON BURG: The Chair will sustainthe argument,

MR. ELDRIDGE: Madam Chairman, in terms of, I think,
4 Arthur's suggestingto me that. any type of comparisonbetween
5

MPA, their methodologyand our own is out. of order in our
6 direct. case. I submit that the Chairman told me, if my recol-
7 lection is good, at the time the MPA put. it in a redirect case

data that would relate to comparisonthat, I would be entitled

to do that in my direct case.
10 CHAIRPERSON BURG: Mr. Scheiner,could we go through

this testimonyorally and in some orderly -- that may be the

basis for some of the problem.

13 MR. SCHEINER: No, no, I repeat, there may be any

14 number of explanationsas to why, for example, KNOE TV was not.

16 in the MPAA Schedule14. It may be that it was not a distant

16 signal. I genuinely don't know, but what I am suggestingto you

17 is that. on top of all of the confusion that's been generated

18 by different setsof numberswith respect.to their own direct

19 case, it is seriouslyout of order to interject anotherexhibit.

that we have not seen that, doesn'tadvancethe presentationof

their direct case.

22 CHAIRPERSON BURG: The Chair would ask you to go ahead

23 and present.your caseand to do it. in an orderly way so you are

24 not jumping back and forth from one subject to another, from

one piece of evidence to another, and we think we can get out
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10

12

13

16

17

18

20

21

of it. by ddng that..

THE WITNESS: Madam Chairman, I would like to then on

that. basis interrupt the start. of the testimony on this par-

ticular piece in referenceand move through a complete summary

of the materialswith referenceto the MPAA filing and have

done with that sectionof my direct testimony, and then con-

tinue on with the rest of the comparisonsbetween the two

systems. Is that satisfactoryto the Chair?

MR. SCHEINER: I must interposewhat I regard as a

very seriousobjection. We will have rebuttal testimony. It
will then be timely and orderly to addressthe presentationof

other groups of claimants, but I confess to you, Madam Chairman,

I am having the greatestdifficulty in following the exhibits

and testimony as it relates to the NAB presentation. With

respect.to their own case, and with respectto the introductions

of exhibits that we have never seenbefore, and to interrupt

that by going back to our case, which is seriously only rebuttal

testimony, is grossly out. of order.

MR. ELDRIDGE: Madam Chairman, you know, that is the

very thing that I objected to, their coming in with a compari-

son, I was told that in the courseof my direct.

22
CHAIRPERSON BURG: Mr. Eldridge, I am going to over-

23
rule that objection.

24
MR. ELDRIDGE: Thank you.

25
Proceed,sir.
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BY MR. ELDRIDGE:

Q. Go ahead.

A. Part of the reasonsfor thesecomparisonswhich I
4 will now be describingare to find as many possibledovetails,

similarities, parallel lines, betweenall of the claimants

6 who are before you. There are some, and one of the things

7 that I hoped the direction of bi Associateswould be able to

8 take is to find thoseparallelsand put them in the same kind

9 of claim to better identify the total of all of the differences

10 that we found.

Now, the question is if we'e all working from the

same data base, the money at least is a constant. We have got

that for one constant. The distribution, that's to the attorney~

14 to argue out, I am not, an attorney. I am not. here to argue

anybody'scase. But, you have got to have parallelswithin the

16 data basesthat, we'e all referring to in order to make a, logi-

cal presentationfor the National Associationof Broadcasters

or any other claimant, and when we tried to find those simi-

larities, data base to data base,viewpoint to viewpoint, and

the data basesdon't match, then it's very difficult to find
20

any parallels. Now the reasonsfor that, in our estimation,
21

.are the fact. that we are a data processingcompany. We are
22

not a motion picture maker. We are not, a television station
23

stationor a radio station. We are in the data processing
24

business.
25
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Now, this next slide that comes up, you have materials

in hand which have been passedout. It is from the Forms Three

Statement.of Account which was tenderedin direct. evidenceby
4 the Motion Picture Association.

That particularexhibit that was put in, includes a

6 television station, WCNH. WCNH does not exist.
MR. LLOYD: Could we just get everybody togetheron

this thing?

THE WITNESS: Sure.

10 MR. LLOYD: Can this be marked, please,so the

record will be clear? This is NAB what?

MR. ELDRIDGE: The visual that. is up now is from the

13 ScheduleThree, I think, of the MPAA.. It is a summary of the

14 January-June'78 Form Three Statementof Account for Cable

15 CommunicationsOperations,Inc. And I would ask if it Would

16 be marked as NAB F in evidence.

17 (NAB Exhibit F was marked for

18 identification.)

19 THE WITNESS: This is the attachment.which is included

20 with the handoutwhich was handedout which statesspecifically

concerningthat ScheduleThree, Summary of January-June'78

Forms Three Statementof Account that the MPA lists this tele-

vision stationWCNH.

One of the additional validity checks through the

bi Associatesroyalty copyright data base is to searchout. what.
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1 cable systems list what television stationsas being carried
2 locally or distantly since distant carriage identifies those
3 stationswhich support. the moneys coming in. We have stated
4 here, and I think it is easily checkedupon, that the material

submittedby all the cable systemsare not all l00-o accurate.

As I indicatedearlier in my testimony, the copyright. office

is chargedwith finding those errors, but the assignmentof a

change into the systemwith the call letters that don'. exist.

presentsa rather difficult. problem for anybody to analizewhat

10 is distant or what isn'. That CNH wasn't on the original

11 filing. I have the certified copy of the original if someone

12 would care to ask for it.
13 MR. LLOYD: Yeah, I would.

14

16

THE WITNESS; Okay.

Is that supposedto become a part of the NAB exhibit?

Madam Chairman, as a witness I made referenceto the

fact that I had brought a true copy of the original along with

me to verify the statementwhich is included in the visual and

the material.

20
MR. ELDRIDGE: With your permission, since the docu-

ment was requestedand made available by the witness in support
21

of his visual slide, I would ask that the certified copy of
22

the filing for Cable CommunicationsOperations, Inc. on the
23

Form Three, form be received in evidenceas NAB G, I believe.
24

25
MR. LLOYD: May I see the documentbefore it.'s

cAccutate cJ2epotftag Co., doc.
(202) 726-3801



56A

marked, since it was offered to me and I said I wanted to see

it? (Handing it to Lloyd.) Thank you.

CHAIRPERSON BURG: This will be Exhibit G?

MR. ELDRIDGE: G for George, I believe.

MR. LLOYD: Let. him put it all in the record. It
will all come to light..

You are going to copy those and make them available

to the other parties,Mr. Eldridge?

MR. ELDRIDGE: Yes,

10 The document that the witness brought which I have

just. identified should be marked.

12 (NAB Exhibit. G was marked for

identification.)

15

16

17

18

20

22

MR. ELDRIDGE: That's the original, Mr. Wagner, that

you received from the copyright office?

THE WITNESS: Yes, sir.
MR. SCHEINER: Madam Chairman.

CHAIRPERSON BURG: I am going to suggest,at, this

point that we take a luncheon recessuntil l:30 and have counsel

work out theseproblems, if you will,
(Whereupon, at 12:00 p.m., the hearing adjourned,

to reconveneat 1:30 p.m., the same day.)

23

24

25
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AFTERNOON SESSION

CHAIRPERSON BURG: Mr. Eldrige, are you ready to

proceed?

MR. ELDRIGE: Yes.

ROGER WAGNER,

called as a witness, having been previously sworn, testified
further as follows:

FURTHER DIRECT EXAMINATION

BY MR. ELDRIGE:

10 Q Mr. Wagner, would, you proceedto your next. slide and.

tell us what that is.
A Yes, sir. Of the scheduleof material to be covered,

which was originally handedout. and enteredinto the record,
13

we are involved here with commentaryon multiple verification
'l4

processesused. That. is the reasonfor the notation of the
15

various errata -- what. we term "errata" -- from the MPAA data
16

18

19

20

21

22

23

24

25

base. We have checked the MPAA data base, which is up on our

computer, againstthe whole data basewhich I describedearlier,
in trying to verify that. What we are talking about. here is
not. a simple typo, but. is in fact a part of the check process

that. we use and that anyone else who reports against. this data

basemust in effect. use.

Now, attachedto this same printout which you already

have in hand is a secondsheet. That. secondsheet, I really
don'. think you can read the whole slide. I will identify the
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10

15

16

18

19

20

21

22

23

24

25

slide as the second.page of summary of discrepanciesof

ScheduleXIV, Royalty Fees Generated. The following stations

appearon statementsof account, as distant. signal parenthetica

but do not appearon MPAA's .Schedule14.

Now, I must. admit that the vast majority of these

stationswhich are listed on this printout. are in fact. from

Forms 2, and that goes to Point 5 of our material to be

covered, the differencesbetweenthe National Associationof

Broadcastersmaterial, to which I am testifying, and the MPAA d

data base, and, the material which they have submittedon direct.

testimony.

The questionthat w'e as the company involved with the

data processingfor the multiple clients who have made represen

tations to this Tribunal is, what to do about. not only the mone

that are collected but. the programming from the claimantson al

of thesestationsaired distantly who are really out. there.

Quoting from the direct. testimony of Mr. Hadl,

after determining the total DSE, the secondstep involves

computing the applicablepercentagerate applied to gross recei

and the chart is taken directly from the direct testimony, whic

I believe to be an absolutelyaccuratecopy of what appearson

Forms 3 for the cable systemsto fill out.

Now, the question is, as Mr. Hadl's testimony

identified, the DSE's are what makes up the formula for the

money coming in, yet. the material in hand from Forms 2 does

ts
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10

not include any of this data. Forms 2, if you recall, does

not have a place for them to come up with their DSE figures.

Now, in searchingfor a reasonto apply a formula

to a non-groupof material, we go back to an original announce-

ment from the U. S. Copyright. Office, a copy of which you alread

have in hand. This is a direct quotation from an announcement.

from the Copyright. Office, Library of Congress,final regu-

lations, Part 201, GeneralProvisionsVolume 43, Number 124 of

the FederalRegister for Tuesday, June 27. It. says

0 Would you read off the statementwhich is on the visu 1

which is in quotations, "Preparationof the forms for state-

13

14

15

16

17

18

19

20

21

22

23

24

25

ments of account., was an extraordinarilydifficult. and time-

consumingprocess. In the courseof drafting and designing

the forms, we found helpful the ideas contained in the form

proposedby the Notion Picture Associationof America, and in

other commentsdealing with the statement.of account."

It can come as no surprise to MPAA that Forms 2 do no

in fact include notationsof distant. signal equivalentswhich,

accordipg to the testimony alreadygiven, is the real keystone,

the cornerstoneto how their formula works. Bear in mind that

the material submittedby the National Associationof Broad-

castersdoes in fact include materials from Forms 2, as well.

One other item that. considerablyconcernsBI Asso-

ciates, in the processof putting togetherour data base and

its verification, is the fact. that program producersand

cAccuzafe Mepo~tiag Co., doc.
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1 syndicators,clients of BI Associateswho have made filings
alreadywith this Tribunal, have done so on the basis of the

3 distribution and airing of their copyrightedprograms~ They

4 did not go -- that is the complete form of all the things that

their filings are against,meaning the total dollars as we

6
referencedin the first slide of the presentation. They did

not go up and use anothersourcewhich has been used by T.V.

8
Guide -- by MPAA, according to their direct testimony, "T. V.

Guide". We feel that "T. V. Guide," a copy of which was

10
purchasedthis morning downstairsat the Safeway store, can be

consideredto be an up-to-dateor accuxaterecord of what went on
11

in television, not. only in this market but any other market in
12

the country. I repeat, this was purchased.this moxning, and
13

it includesmaterial for Friday, May 9, 1980. That's the last
14

16

18

19

20

21

22

23

24

25

day in the currently on sale "T. V. Guide". I assureyou,

ladies and gentlemenof the Tribunal that. in order for the

x'ack jobber to bring in this material into the store to have it
distributed, to have it. printed, to have the insertsput in,

distribute to warehouse,then distribute to store, plus the

week overlay, you are looking at a four-week turn around betweex

the time the material is put in for "T. V. Guide" to use and

its actual printing and distribution and finally its access.

0 Is that what. the ones equal, one week, in the right-
hand column on the insert, the visual slide?

A That is correct. "T. V. Guide" is the visual print

cdccutate Megoxfiny Co., inc,
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insert, one, meaning a week to get the material together, to

distribute/wmeans to distribute to the warehouse,another

week, distribute into the stores for the rack jobbers, get the

old ones down, get the new ones up at all the cash registers,
and finally that. there is a one-week lead, more than a week'

lead on this material. Becausewe are talking here about a

week from Friday as the final date of the material in this
"T. V. Guide". Nowhere in this "T. V. Guide" nor any other,

10

12

13

14

15

16

17

18

19

20

nor from any executiveof "T. V. Guide" can I find a statement

that. says that this is an official record of what went on in

television. It can't be. Take, for example, the recent.

transit. strike in New York. To my personalknowledge from

being there, at least six television stations in New York

preemptedall their regular programming, changedtheir entire

program schedulearound, took off syndicatedprograms, took

off movies, took off whole seriesof network programs in order

to provide the public service that they are licensed to do for

the people of the New York area, keeping them up to date and

informed on what was going on during the transit strike.
There is no way "T. V. Guide" could possibly have covered that.

material.

Now, we have heard

23

24

25

0 Now, would you explain what Peoria, Illinois,
Springfield, Champagne,mean to the Tribunal?

A Yes. We have heardmentions of an example as in Gone

coccus'ate cAepozfiny Co., inc.
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10

13

14

15

16

17

18

19

20

21

23

24

25

With The Wind, on a specific system. For purposesof absolute

clarity, we would like to presentfor the Tribunal's purview,

amazement.,whateveryou want to call it, a specific example

which we feel will absolutelyand positively identify the real
differencesin the formulas ascribedto by MPAA and the National

Associationof Broadcasters. We named a town arbitrarily
SqueedunkFalls, so we wouldn't hurt. anybody's feelings.

Arbitrarily, let us say that. is midway betweenthree co-

distantly cities in the State of Illinois, Peoria, Springfield,
and Champagne,urbana. Let's say for the sake of argument that.

each of them is ectually distant. to SqueedunkFalls. Let's call
that distancea mean of 75 miles, meaning that. television
signals receive off-air in this small community in fact distant
signals. We will now call it Cable System S, for easier
identification. Let us say that there are three distantly
carried television stationsappearingon that system, and the

total depositsmade by that system is $10,000. Independent

full-time distant and network full-time distant, and educational

full-time distant.
For easier identification, let us call the affiliate

WAAF, the independent.WIIN, and the public broadcastservice

station WPPS. Let us say that. the total hours of distant
carriage, excluding network time and commercial time, are

Station WAAF, 2,000 hours over the courseof a year'speriod,
and WIIN, 5,000 hours, and WPPS, 3,000 hours; gross total,

cAccuzafe cJ2epozfing Co., Snc,
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10,000
'nderthe National Associationof Broadcaster's

10

12

13

15

formula concerningthe direct. applicationof time as a unit,

time as the constant.for a program that is absolutelyaccep-

table to all three, the National GeographicSpecials,which I

have personallyseenon each of these three kinds of stations,

an hour long program at. a time, that. the 910,000 deposited

by System S divided by the 10,000 hours of distant. program

claimable copyrighted time equals $1.00 an hour.

Now, how does this simplified straightforwardexample

10,000 hours, 910,000, three distant different. signals, compare.

A dollar per air play per program. From what we understand

of the Motion Picture Association.of America formula, WAAF,

with their 2,000 hours, would be figured as the money came in

at..25 DSE. The independent.stationwith their 5,000 hours,

would come in at. 1.0 DSE. WPPS, 3,000 hours, .25 as per Mr.

Hadl's testimony, as it. statesin Forms 3 of the statement

18

19

20

21

22

23

24

25

of account.

If you will turn, please, to the visual you have in

hand, which we put. on each of your desks, and if you don'. have

one, pleaseraise your hand and we will distribute them. The

MPAA, 1,667, is the key number at. the top of the page. Anyone

not have this?

MR. ELDRIGE: Madam Chairman, maybe we should mark

the exhibit that Mr. Wagner is referring to. It was passedou

cAccuzate cAepozfiay Co., Sac.
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and should be on your desk at this moment.

Could we mark it as NAB Exhibit H, I believe it is;
is that right?

Thank you.

CHAIRPERSON BURG: Both pieceswill be H?

MR. ELDRIGE: That is the one which he just
referenced,which has 1667, and the call letters.

(Whereupon, NAB Exhibit H was marked for identifi-

g cation.)

10 BY MR. ELDRIGE:

12

Q Do you have a visual or are you using the hand out?

A This is hard copy from this point forward. I believe

there is a copy for every counsel.

14 Q If you will look at. the number 10,000, under this
particular applicationat. quartersof DSE s for the affiliated
station and for the PBS station, what. we are really talking

17
about is 6, 6 quartersdivided at 10,000. One quarterof the

dollars for WAAP, $1,667. $6,666 for the independent.station.

19
$1,667 for WPPS. Turn the page.

20

21

MPAA, top of the page, WAAP, one, meaning an hour

duration of broadcastfor the program, the National Geographic

Specials„ over the 2,000 hours of distant signal carriage,
22

five-hundredthsof a percentagainst.the total dollars yields,
23

84 cents.
24

WIIN, one over 5,000 hours, two-hundredthsof a
25

cAccuzafe cAepozfiny Co., inc.
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percent, times the 6,666 in fees generated,$1.33.

WPPS, one over 3,000, again a new figure, three-

3 hundredthsof a percent times $1,667.50'Y

MR. ELDRIGE.:

Q You are now relating to each station'sorigination,
if you will, of a National GeographicSpecial; is that right?

A That. is correct,

Q So, it's the same basic program that is involved in

9 each of the computationsin comparing the two systems; is
that right?

A That is correct.

12
COMMISSIONER BRENNAN: Is this anotherexhibit, now?

Or does that carry H?

14

16

MR. ELDRIGE: Have you gotten this one?

THE WITNESS: I just did.

MR. ELDRIGE: This is the other one. I think you

askedabout. it, Madam Chairman, Would you mark it. as NAB
17

Exhibit. I in evidence, the MPAA titled one that. carried, the
18

dollars signs on it for the three hypotheticalstations.
19

(Whereupon, NAB Exhibit. I was marked for identifi-
20

cation.)
21

22

23

24

25

A Now, ladies and gentlemenof the Tribunal, the reason

we went to 10,000 flat at 10,000 hours for this example, I

must admit. to you that I hunted through the entire data baseby

computer trying to come up with anything that had exact

cAccuzafe cRepottiny Co., Snc.
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even numbers and was unable to do so. I will tell you in front.

that this is in fact a hypotheticalexample of tbe 10,000 and

10,000 figures, but it is to our knowledge the correct. way of

4 applying the Motion Picture Associationof America formula

5 on the 4 to 1 or a quarter DSE for the network affiliate,
for the PBS station versus one full for the independent.station.

The differences, I believe, are apparent,betweenthe NAB

formula, which you see on the screen, 10,000 at. a dollar an

9 hour, or a dollar per air play time.

10 Q Have you completed'

A I am waiting to see if anyone has a question. I

guessnot.

13 The final documentwhich you receivedduring lunch

is a hard copy printout which says at its upper left.-hand corner

"All reporting cable systems,NAB report.

MR. ELDRIGE: Let's mark one. You should have these,

I believe, as well. That would be NAB Exhibit J, which is
17

the printout. referencedby the witness, the one distributed
18

during the lunch recess. The NAB cable carriagenotation,
19

"Copyright, 1979, BI Associates,"commencingwith WKBD T.V. in
20

tbe upper left.-hand corner.
21

(Whereupon, NAB Exhibit. J was marked for identifi-
22

cation.)
23

24

25

A Now, as you will notice in looking at this printout, y

realize the terrible task that we faced with trying to come up

c8ccuzate cAepoztiny Co., inc.
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1 with a real example for identification purposes. You don'

2 see even numbers anywhereon this sheet. And I assureyou you

3 can go through the whole data base, every cable system is
different. It's very tough to categorizeForms 3 at a certain

dollar level, or Forms 2, or even Forms l. They vary widely in

a whole number of different ways. The single parameterthat
is a constantis time. If we may go acrossthe line, please

note the KTV which shows up. This isanother form of identifi-
cation. If underneaththat, there'sa no, that systemdoes not

carry it. The E, N, A, B, C, D, et cetera, further identifies
the carriageof the complete systemwhich acts as a point of

11

cross referenceand further identification.
12

13
Also, you get. a total of local and distant. ?et's

drop down to the first television station, WKBD T. V. Accordinc
14

15

16

17

20

21

22

23

24

25

to the FederalCommunicationsCommissionannual programming

report -- you want to put this in the record -- the total number

of hours of WKBD T. V. was 6,789. The local percentage,as

shown in this document, .048, four and eight-tenthspercent.

Prom the BI Associatesdata base, it is noted that that station

was listed by the cable systemas an independent. We now refer

back to the original data numbers 6 789'nd in the NAB formula,

we multiply that time .8 to equal dropping commercial time.

So that the total minutes of air time of that station is 5,431,

meaning pure program time. Note, please,that that's an

independent,which means that there is no additional factor taken

cAccutate Mepotfiny Co., Snc.
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10

12

13

14

out to reflect network programmingwhich doesn'.count. To

make life a little easier,we divided the total minutes aired

by 60. We then multiplied that end. product. by 26, to show the

26 weeks in the accountingperiod. So that. the net amount is
2.354 hours total broadcast.during the entire 26-week period.

LOCMI or MIN refers to the calculationsfor local minutes.

That is derived by taking the total broadcasttime, 6,789,

multiplying it by the local percentagewhich shows in the FCC

document, so that. we come up with 326, divide by 60 equals

hours, times 26 weeks, which shows 141 hours of locally orig-

inated program time

Now, let's step back for just
COMMISSIONER JAMES: You are going to have to go over

that very slowly.

15

16

17
too .

BY MR. ELDRIGE:

0 Would you do that. once again, Roger, for my benefit,

COMMISSIONER JAMES: I mean slow. Explain every

little item.

20

21

22

23

24

25

MR. ELDRIGE: Would you do that once again, Roger,

hopefully for my benefit, too. Just do it. very slowly.

A Independentstation, WEBD, carried by Continental

Cable, by the way, which is aired, according to the FCC compos-

ite week to which both MPAA and the National Associationof

Broadcastersagreeas an absolutefigure of 6,789 minutes during

cAccurate cAeporfiny Co., inc.
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the 26-week period, for all programmingon their air.
COMMISSIONER GARCIA: All programming, or just local?

THE WITNESS: All programming.

They also state in this same FCC documentthat the

percentageof that total programmingoccupiedby local program-

ming is .048, four and eight.-tenthspercent.

COMMISSIONER JAMES: That's the percentageof local

programming?

THE WITNESS: Yes. Local programmingagainstthat,

gross total minutes.

12

MR. ELDRIGE: Local originations at. the station..

THE WITNESS: Correct. The station is identified

13
as IND, meaning an independentstation. 6,789, the original
number, we restateto show you the calculations. In order to

14

remove the commercial content from the gross total hours, we
15

multiply by .80. That's the 20 percent, factor for 12 minutes
16

of commercial time per given hour.
17

COMMISSIONER JAMES: You startedout with minutes and
18

you converted—
19

THE WITNESS: We will convert. to hours after a while.
20

We are still in minutes.
21

22

23

24

25

COMMISSIONER JAMES: You said hours.

THE WITNESS: I beg your pardon. We are still in

minutes at this point.

COMMISSIONER JAMES: And the 80 percentrepresents?

cAccuxate cAegcmting Co., Snc.
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THE WITNESS: The 80 percentrepresentsprogramming

as differentiatedfrom commercial time. The 20 percentof the

hours -- of eachminute of broadcast.total has been taken away

4 becauseit. has not bee claimed by NAB. It's given over to

5 commercials,public servicemessages,promotional announcements,

what have you.

MR. ELDRIGE: May I interrupt a moment.. Mr. James,

that was the erratadirection I noted this morning, becausein

9 the original calculationswe had not. dislodged the point percent

10 factor for commercial public service announcements,which we

agreed.with the Motion Picture Association is a fair statement.

12

13

COMMISSIONER JAMES. All right.
THE WITNESS: All right. Next., Commissioners,after

deducting that. 20 percentand multiplying by .80 is 5,431 total
minutes aired non-commerciallyduring the courseof the 26-week

15

period. We now divide by 60 to come up with 90.52 hours.
16

Since this is a 26-week accountingperiod„ we multiply back by
17

the 26 to come up with 2,354 hours of distant. signal carried
18

programming time.
19

20

21

22

23

24

25

COMMISSIONER COULTER: Why do you multiply by 26?

THE WITNESS: 26 weeks in the accountingperiod, sir.
COMMISSIONER JAMES: That. 2354 is what„ now?

THE WITNESS: Distant signal hours.

COMMISSIONER COULTER: I thought you said that. the

minutes in that first figure, 6,789, was for 26 weeks.

cAccutafe cAepoxtiny Co., inc.
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THE WITNESS: Compositeweek.

MR. ELDRIGE: That's the compositeweek.

COMMISSIONER COULTER: I'm sorry.

THE WITNESS: At this point, you will notice a

couple of extra spacesin theseprintouts. We don't have

much room. It's to identify the fact that we have now ended.

calculationsconcerningtotal minutes and hours. We now go

to the local side of the ledger. If you recall in the fourth

column over from your left, local percentagestatedby WKBD

in their compositeweek was .948 times the total of 6,789,

comes up to 326 minutes per week, divide again by hours.

COMMISSIONER JAMES: Hold it. That 326, where did yo

get that. figure?

THE WITNESS: We multiplied tbe local percentageon

the left.-band side.

16

17

18

19

20

21

22

23

24

25

COMMISSIONER JAMES: .048 times what?

THE WITNESS: 6,789. Divide by 60 minutes in the

hour, five hours and 43-hundredths,26 weeks for this report,
141 locally-originatedstationminutes claimed by NAB.

MR. ELDRIGE: Hours or minutes?

THE WITNESS: Hours. Okay. Hold these figures for

just a secondand look now not at. specific figures, but. look

at the identification that. comes acrossthe next line. At WGTE

next. line down, you will note that the total number of minutes

in the compositeweek and the local percentageare given, but.

cAccuzate cRepotfiny Co., inc.
(202) 726-9801



10

12

13

15

16

17

18

19

20

21

22

23

24

25

72

since this is identified. as a public broadcastservice

station, calculationsceaseat that point. Once we have

identified the total number of minutes of broadcast,you don'.

multiply by .80, becausethey don'. have any commercialsto

start. off with. So that the original minutes figure now is

divided. into total hours, and again multiplied by the 26, to

get. the full report. And at. this point in the NAB calculation

further entries stop. PBS local minutes, if you wish to call
it, that, are not included in this report. PBS is not a part

of this file.
In turn, the next entry down CBET, identified as a

Canadiantelevision station, 6,898. You will now check the

local percentage,and you will see that they have claimed all
of their minutes of broadcastingas being locally originated.

The figures given to BI Associates,through the National

Associationof Broadcasterswere from CBC, who statedthat

they had deductedall commercial time from their composite

week. Therefore, once again, there was no multiplier factor

for commercial time driving down the total. If you carry all
the way acrossthat line, you will see that. that 6,808 again

occurs after the notation, "LOCNI" indicating that. that is

all local time.

Now, I must slightly at this point. confuse the issue.

I'm sorry, it has to be done. Everything that. you see there

in front. of you for commercial stations,as far as their local

accurate cAepozfiny Co., inc
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percentageof programming is concerned,has, by direction
2 of NAB, in the casesof 66 stationswhich appearedon the

3 combined sportspreSentationhad their local percentageof

4 programming reducedto reflect the fact. that tbe NAB presen-

5 tation includes no local sportspresentationminutes. This

was accomplishedby using the Form 303A, the original submission

made by each af the television stationswhich, in fact, is the

backup for this compositeweek. Here are all the individual

9 f igures. Here' the report tbe FCC issued, and in order to

be absolutelycertain in the view of NAB that all sports

material had beenwithdrawn, they had BI Associatesremove the

total number of minutes in a categoryreferred to as local

entertainment.

14
Let me give you the rest of the categories. Local

news, local public affiars, local other non-entertainment/non-
15

sports, and local entertainment. From the total of all local
16

programs,all of that material that I just read. off, we were
17

directedto subtracttbe whole category "local entertainment"
18

for the 66 sports flagship stations. That duration of time
19

then recalculateddown the percentageof local programming for
20

21
tbe commercial stationsonly. It's a removal of a block of

time to compensateand in their view, overcompensatefor sports

23

24

carriage.

MR. ELDRIGE: And that was only done with respectto

tbe 66 flagship stations; is that right?

THE WITNESS: That is correct. From a list supplied

cAccurafe cRepotfiny Co., inc.
(202) 726-MOI



10
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15

16

17

18

19

20

21

22.

23

24

25

to us by NAB, which was taken directly from the material

recently submittedby the combined sports.

MR. ELDRIGE: And that is the list, the addendum

we substitutedthis morning, which is plugged into the computer

from 66 flagships, rather than 39, as originally.
THE WITNESS: Now, I know that part is a stinker, so

may I offer one more exhibit, if I may?

MR. ELDRIGE: All right.
THE WITNESS: I have in hand the 1978 annual program-

ming report. for television station WGN in Chicago, and I had

30 copies made of this so that, I think that the Tribunal can

better follow thesespecific calculations.

MR. ELDRIGE: Madam Chairman, may we mark this as the

next NAB exhibit, the 1978 annual programming report, as

Exhibit K, which is the compositeweek data with respect.to

WGN, ContinentalBroadcasting.

(Whereupon, NAB Exhibit. K was marked for identifi-
cation.)

THE WITNESS: I am trying to keep this at a minimum

of confusion, but this is the last hand out,, I promise you.

The whole television broadcastcompositeweeks, which

I hold in hand, which is already in evidence, is made up of

the figures gained from this 1978 annual programmingreport.
If you will follow with me -- this is for WGN, a certified
document, -- one of the flagship 66, you will go to Line 8,

&Accurate cRegoztiny Co., inc.
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local entertainment,there are in fact two separatecolumns

involved. C-8 refers to 6 a.m. to 12 midnight, local

entertainment,1,081 minutes of time in tbe compositeweek.

If you will go acrossthat line to E-8, you will see a zero,

they didn'. do anything betweenthe hours of midnight. and

10

12

13

14

15

6 a.m. 1,081 subtractedfrom all local programs,-which is the

combinationof 2,122 directly below it. and 363 in column 9-E.

Now, pleasebear in mind, ladies and gentlemenof the

Commission, that. there is no clear indication in. theseannual

program reports of local sports origination, no more than ther

is any indication of syndicatedsports. You can't really tell.
So that the National Associationof Broadcastersuse of this
particular figure is, if anything, in our estimation, an over-

statement;that is, they have taken more away than the total
local entertainment.

16
BY MR. ELDRIGE:

17
9 In other words, they have not retainedany local

18
entertainmentprogram, be it sports or otherwise?

19

20

21

22

23

24

25

A For those 66 flagship stations.

Q 66 flagship stations,which, as you say, is a more

generousgift. to sports than the fact probably is, but. we have

no way of correcting it.
CHAIRPERSON BURG: Mr. Wagner, then, in effect., what.

you'e saying is that the WGN on Exhibit J, down bere at the

bottom, your compositeweek of total minutes which here is

cAccutate deporting Co., inc.
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listed 8,96l, minus -- this is the minus factor on this page.

Is that what you are sayings

THE WITNESS: In other vords, by taking their local

percentages,as previously stated,which would, be whatever it.

is in the program guide -- excuseme, Madam Chairman. I vill
refer to it here.

CHAIRPERSON BURG: .277, I guess.

NR. LLOYD: Same as it is on Exhibit. J, 27.7 percent.

10

12

14

15

17

18

19

20

21

22

23

25
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CHAIRPERSON BURG: What did I ask you that. was

so difficult?
MR. LLOYD: Page 6.

THE WITNESS: The material that was submitted.via

the BroadcastBureau for WGN, which I have in hand, shows,

as a local percentagefor all programs for the year 1978,

the number 27.7.

10

CHAIRPERSON BURG: But it shows it on this print-
out, too. Why did you have to go to another -- don'

confuseus any more than you have to, Mr. Wagner. Every-

thing should be on this track acrossthis printout, should

it not?

THE WITNESS: Yes.

CHAIRPERSON BURG." Minus

16

18

19

20

21

22

23

25

COMMISSIONER COULTER: Excuse me. Mr. Wagner, can

I ask vou a. cfuestj.on?

COMMISSIONER GARCIA: CommissionerBurg, are you

asking if that 8,961 should be -- that. 1,081 should be that.

number? Is that what you'e asking?

CHAIRPERSON BURG: As I understandit., this should

be subtractedfrom this.
COMMISSIONER GARCIA: I think it. already has been.

COMMISSIONER COULTER: Excuseme, I think that'
the question, if it. hasn'tbeen. In this printout, what-

ever factor you'e reducing the local programmingof WGN by

cAccuzate cAepoztiny Co., inc.
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has not. yet been taken out. in that local percentage,is
that correct?

CHAIRPERSON BURG: That.'s what I asked. That was

my question,Mr. Wagner.

THE WITNESS: Yes, ma'm.

CHAIRPERSON BURG: Did you hear Mr. Coulter's

question?

THE WITNESS: No.
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CHAIRPERSON BURG: Would you repeat it, please?

COMMISSIONER COULTER: The figure for local pro-

gramming, the percentagefor local. programming for WGN,

as it is on this printout, has not yet been reducedby the

factor that it needs to be reducedby, in order to account.

for the flagship stations'?

THE WITNESS: 27.7 is exactly what. is here on

the FCC document, yes, sir. It. has not yet been reduced.

COMMISSIONER COULTER: Okay, thank you.

THE WITNESS: Where does all this wind up, okay?

That's what the real nub of this presentationis. When

you get down to the bottom -- oh, we have one more to do,

excuseme. There'sone more entry on the green sheet

which we must cover, which we have not. That. would be

the first. listing for television station WCSH, which is
in the secondgrouping on that same sheet..

25
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BY MR. ELDRIDGE:

g. That is Exhibit J, correct?

( 
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k Right.. Pleasenote, as you come across the line
from the total local minutes and the local percentage,a

new factor shows as .373 N. That reflects the multiplier
that. was used, that decimal fraction, to respondto the

FCC documentationof the net. total subtractednetwork

hours, which do not play a part. in thesecalculations.
CHAIRPERSON BURG: Repeat that, please.
THE WITNESS: Okay, the 8,416 total minutes of

broadcasttime has been reducedby multiplying it by .373

in other words, throwing away approximatelytwo-thirds
of the total hours, driving down that total, if you'l
note the next number, to 3,139 total broadcastminutes.

CHAIRPERSON BURG: And that's becauseit's the

network?

BY MR. ELDRI.DGE:

g. And two-thirds of that time is network time is
what you'e saying?

k That's correct, so it. is not. -- it bears no

resemblanceto anything within the rest of the calculations.
g. So you take that. out, just as MPAA did when they

used a compositeweek, but with a slightly different frac-
tion, is that right?

A. Say it again, sir?

cAccuz'ate Mepozting Co., 9nc.
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g. MPAA took out. roughly two-thirds for network time

in their Exhibit B, where they used the compositeweek. This

is the same formula at that point, in terms of taking out

network time, only the number is slightly different, is
that right?

A. Yes. The bottom line figure, after taking the

total dollars, as in this printout that you have, on the

systemby systembasis, the bottom line for that first
integral listing, Continental-Cable, with their
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address,in fact, they don't carry any pay cable -- they

paid in. a royalty of $ 2,341.90. Their total distant. hours,

7,852, and the total local hours, 3,l30, yields a percen-

tage of 39.9 percent for local hours of the total, multi-

plied by the royalty paid, and the figures for the NAB

presentationare remainder, that. is, to any and all other
claimantsof the totai of 2,34l -- $1,407.49, and to local
TV, $934.4l.

This was done for each and every system, forms

3 and 2. In my direct testimony, my written direct testi-
mony to this Tribunal, I made mention of two additional
factors which I thought should be in some way-., shape,or

manner, some day, considered. The problems are outlined
as follows: certain Forms 3 systemshad no distant hours

of carriage. In the NAB formula, in which we are working

only with distant carriedhours, what is to be done with the

cAccutafe Mepotfiny Co., inc.
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monies deposited?

By the same token, we have that. same situation

( 

10

12

13

14

15

for Forms 2. Certain of the cable systemssimply did not.

carry -- did not report. the carriageof any distant signals.

g. But they nonethelessmade a payment into the

Royalty Tribunal, is that. right?
A. Correct. In addition, of course, we have got

roughly 1,500 Forms 1 that deposited$15. It is a pile
of money.

g. Did you compute how much money that is that was

supplied by Forms 3 and 2, where .they did not. carry any

distant signals? What portion of the royalty fund, in terms

of deposits,was that?

Approaching $ 1 million. I would dredgemy way

through all my paper, and come up with specific numbers

for all of this in a minute.

17
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(The witness examined the documents.)

In the total of all the monies deposited,we

can account, under this formula, for $5,006,882.79,of

which 91,042,760.03is computed as the specific amount of

dollars from the total collectedon a cable systemby

systembasis, using a straight line time method, which

equals 21 percentof the total collected..

g. The 21 percentof the total depositedrepre-

25

sents the local commercialbroadcasters'laimin this
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proceeding,is that correct?

Of non-commercialtime, yes, sir.
In terms of television?

Yes.

g. And that, by the methodologythat you have

describedin detail to the Commission, that is how you6

arrived on your time basis as to the appropriateshareof

the funds available for distribution, is that right?8

A. Yes, sir. Now, the cross-checksand validity
checks that we mentionedearlier continue on. We -- if I may,10

. 12

13

14

16

17

18
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20

for just a second, tell you that each television station's
geographiclocation is now being enteredinto our computer,

to contrastto material from the Bureau of the Census,

in what they call the pick a dad file (ph.), which in fact
is a description,geographicallyby coordinates,minutes

and seconds,of every community in the country.
We'e doing that. now for all cable communities

under an additional project which we do for another

branch of the government,the National Telecommunications

Information Administration.

Their original interestsin a contract.with us
21

had to do with the coverageof the U. S. populationby

23

24

25

Public BroadcastService and National Public Radio. There

is now further intereston their part. in using our infor-
mation to determinewhere, who, is receiving any cable service

cAccuvate MePcrcfiny C'o., inc.
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at all. A byproduct. of that contractwill be a positive

identification of those stationswhich cable systems

should be reporting as distant, which they may not. be at.

this point..

Q. Let me ask you a question. You indicated

statedto tbe Tribunal that, on the methodologyemployed

by the National Associationof Broadcasters,their share,

in terms of television and carriageof distant. -- local

signals, should be 21 percent.

10
k Yes, sir.

(  13
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Q. Do you have, within your- computer arsenal,a

means of extracting the appropriateshare for sports and

motion pictures, the other two major claimants?

A. Under this formula?

Q. Yes.

k The answer is yes, provided that we receive from

whoever wishes to purchasethat service, an identification
of tbe duration and frequencyof such programmingon any

and all stationsthat are being claimed for. Thus, in the

case of the combined sports, when we'e talking about. 66

flagship stations, how many gameswere aired -.-- were

played as local programming, on which stations?

Q. - In t.he composit.eweek?

In any week, or all weeks. I would vastly prefer

to work with the entire calendar, in that. the games are

cAccutafe Megotting Co., inc.
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played at all times of the year for all of thesedifferent.

combined sports interests. The same thing holds true for

current b i Associatesclaimant clients from the makers

of, or producersof, other programming, albeit movies or

syndicatedseriesor what have you, where they have

specifically identified to us what station their contracts

appearedon, and at what frequency.

We can set. up time blocks for them, systemby

system, againstthe totals deposited,and/or againstall
totals not claimed.

10

g. Have some of the motion picture people filed that
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way with the Commission?

A. So far, there are three -- I can't call them

motion picture people, becauseI don't know--

g. Or syndicated-- they'e in that. class?

A. Yes. I don'. know specifically that they made

movies, but. I know they createa syndicatedproduct, but

they createdprogrammingproduct which they are claiming

copyright for.

Q. Yes, and. you have some clients that have filed,
using the NAB formula, claiming their .share, even though

they be a part of the film and syndicatedgroup, is that
correct?

A. You'e putting me betweena rock and a hard place.
24

The NAB formula had not been promulgated,or put together,
25
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in my estimation, prior to that. filing in July of l979,

so, yes, they filed on a timely basis, which now has become

the NAB formula.

Q. Thank you.

MR. ELDRIDGE: I have no further questions,and

solicit questionsfrom the Commission.

10

12

13

14

15

COMMISSIONER COULTER: Mrs Wagner, this isn'

specifically a part of this phaseof the proceeding,but you

brought. it up, so I'm going to have to ask you. In this
strict. time, in the time percentage,or totals, that you

have developed,you are including .only those stations
who have filed claims with us, is that. correct?

THE WITNESS: No, sir. The NAB.

COMMISSIONER COULTER: All stations?
THE WITNESS: All stations,yes, sir.
COMMISSIONER COULTER: Becauseyou mentioned
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25

somethingto that. effect earlier, or I thought you did.
'The other question is, you mention the fact that. the MPAA

neglectedto include Form 2 stations in their schedule.

It's my understandingthat .they deliberatelychose not to

do that, on the basis that the Form 3, having provided by

far the largest shareof the royalties, was sufficient. to

they felt that the argument.was strong enough to call
them representative.

I don't understandwhy then that is a criticism of

cAccuzate cAePoztiny Co., inc.
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the MPAA formula. They have deliberatelydone that. You

say they'emissing -- of course they'emissing.

THE WITNESS: Okay, Commissioner,it appearsto

us, and I must say that. I am not. an attorney, but. it
appearsto us that. the final disbursement.of funds will be

to claimants, not groups but. to claimants individually,

and. let's say that a claimant'sprogrammingdid not appear

on a Forms 3 system, it only appearedon Forms 2 -- that
to say that the distribution of distant. signals on Forms

10

12

13

3 is the same as, or exactly parallel and similar to, that
of Forms 2, I would challenge.

COMMISSIONER COULTER: Okay, but I think you have

said that Form 2 doesn'.have any information to indicate
what signals were carried?
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THE WITNESS: No, sir. It does -- it does not

have a calculation as to the specific distant signal

equivalent

COMMISSIONER COULTER: I'm sorry.

THE WITNESS: -- which is the keystoneof the

MPAA material.

COMMISSIONER COULTER: Okay, the point. is, you

are somehow calling that. a deficiency in their -- okay,

at. this time, I will ask a question that. the Chairman has

askedme to ask. How does this break down, then? How do

you -- how do the signal Form 2's break down?

&Accurate cAepotfiny Co., 9nc.
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CHAIRPERSON BURG: You said before that there is
a mixture on this page of Form 3 and Form 2.

THE WITNESS: Yes.

CHAIRPERSON BURG: What is the breakdown? Of X

number of stations,how many are Form 2?

THE WITNESS: How many are Form 2 only, and not

on Form 3?

CHAIRPERSON BURG: Yes.

MR. ELDRIDGE: What exhibit are we

10
COMMISSIONER COULTER: It's your rundown of their

Schedule14. It's the

( 
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MS. SEMO: Can we have that marked as an exhibit?
MR. ELDRIDGE: Yes, I think we should.

CHAIRPERSON BURG: It's Schedule14, Royalties
Generatedby Local Programs. It's the secondpage.

MR. ELDRIDGE: Why don't we mark the document that
you have, which is Schedule4, Royalty Fees Generatedby

Local ProgramsProducedby Commercial Stations -- I believe
that's the documentyou are referencing,Commissioner

Coulter

COMMISSIONER COULTER: Yes.

MR. ELDRIDGE: And if that has not been marked, I

would ask that. it be marked as an NAB Exhibit. -- L, thank

you.

(NAB Exhibit L was marked. for identification.)

Mccuzafe cReporfiny Co., inc.
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THE WITNESS: Commissioner,the answer to your

question lies in this document,which I have with me,

but. not specifically broken out. to membersof my company

who are here present.,who will be glad to answeryour -- to

provide me with the answer for your specific question,

within l5 minutes. Is that. satisfactory?

CHAIRPERSON BURG: That's fine. I would like to

' 
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have some feeling about how many we'e talking abouts

COMMISSIONER COULTER: Mr. Wagner, I still don'

feel I have an answer to my question,which is that. the

MPAA, whether or not you agreewith their reasons,deli-

berately left out Form 2 stations,or Form 2 statements

of account, and you somehowcall it the summary of their
discrepancies. I don'. understandthat..

THE WITNESS: To me, sir, if -- from our view as

a data processingoperation, if the systemhas indicated

carriageof a distant. signal, and a formula is proffered

as a distributional schemewith a payout scheduleon a

per station by stationbasis, and those distant signals have

been duly noted in the proper forms, we would question

whether the whole scheduleof disbursementsthat was given

in the MPAA exhibit, can be consideredfactual, relevant,
if they have ignored those stationswhich have in fact

filed -- been filed for properly.

COMMISSIONER COULTER: I understand,but really

c8ccutate cAepozfiny Co., inc.
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2

all you'e saying, then, is that you don't -- their claim

is that. forms representing-- well, without getting into

a dispute of the fee-generatedmethod., but nevertheless

maybe that doesn'tmake any differencehere, but they feel
that all you'e doing, really, though, is simply saying that.

their claim that forms representing87.3 percentof the

total, j.s a good sample to extrapolatefrom -- you'e
simply disagreeingwith that, that'sall you'e doing. Am

I correct? That's in essencewhat you'e claiming?

10
THE WITNESS: The 87 stationssampled?I don'

understand.
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COMMISSIONER COULTER: No, 87 percent. They

claim that. the Form 3 statementsof account furnish 87.3

percentof the royalties.
THE WITNESS: Of the revenue?

COMMISSIONER COULTER: Yes, and they feel that'
adequateto form somethingthat's representational,as a

scheme-- and all you'e really doing, then, is saying

that you disagreewith that? That's all?
THE WITNESS: Yes.

COMMISSIONER COULTER: That's the essenceof what

you'e claiming?

CHAIRPERSON BURG: And you'e representing-- your
23

Forms 2 and 3 represent.99.6, so there'ssome l2 percent
24 difference.
25
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THE WITNESS: In further answer to your question,

Commissioner,there are all the Canadianstationswhich

head up that list, noted by the prefix C, from Forms 3,

which are not included in the MPAA distributional material

from that same area.

10

I have no statementto make concerningvalidity
or non-validity, other than they are included in the NAB

materials, and not included in the MPAA materials.
COMMISSIONER COULTER: I understand,but we'e

only addressingthe Form 2 question.

THE WITNESS: Okay, that. answerwill be up for you
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momentarily.

COMMISSIONER COULTER: I have one last question.
THE WITNESS: Yes, sir.
COMMISSIONER COULTER: You'e deductedthe local

sports from flagship stations. There are, nevertheless,
regional networks carrying sports. Is it correct that. you

did not. take into accountbroadcastof sports over other
than their flagship stations'?

MR. ELDRIDGE: CommissionerCoulter, if I could

rise on that, they would not be a copyright claimant.

Only the originating stationwould. be the copyright claim-

ant.

COMMISSIONER COULTER: But the question is that
the sports are — well, I'l let the sports people answer

Mccuzafe Meporfiay Co., Snab.
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THE WITNESS: In answer to your question, Commis-

sioner Coulter, anything concerningsports, not. on a flag-
ship station, was not. taken into account.

COMMISSIONER COULTER: Well, I would be interested
to know what. our exact coordinatesare.

THE WITNESS: Okay, I'l have them broken out

for you ~
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COMMISSIONER JAMES: Could you go over one more

time for me, very slowly, that bottom line of how you

start with the royalties.
THE WITNESS: Total royalties deposited?

COMMI SSIONER JAMES: Right .

THE WITNESS: The total hours comes from, under-

neath the top line where it says, 1979, and our copyright
statement-- that.'s the last. part. of the sectionon total
hours, so the referenceis the 2,354, a little bit. to the
right under D, pay TV

MR..ZELENKO: What. exhibit. are you on?

CHAIRPERSON BURG: You'e on Exhibit. J?

THE WITNESS: That is correct..

22

23

24

25

Excuse me, Commissioner-- look for the indicator
LOCMI -- L-o-c-m-i -- did you come acrossWKBD?

CHAIRPERSON BURG: 2359?

THE WITNESS: 2354.

cAccuz'ate cAepozfiny Co., inc.
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CHAIRPERSON BURG: I'e got. 2359. The bottom

line on this page, Exhibit J?

THE WITNESS: No, the top line, the very top

line, for WKBD.

CHAIRPERSON BURG: Oh, I'm sorry.

THE WITNESS: Do you see the 2,354 next. to

COMMISSIONER JAMES: Right.

THE WITNESS: Okay, now, that. 2,354, sir, repre-
sents the total non-commercial,non-networkminutes for
that. stations.

10

COMMISSIONER JAMES: Hours.
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THE WITNESS: Hours, yes, sir. If you come down,

it's 2,509 hours for the next station, 2,989 hours for yet.

the next. station, now to the referenceat the bottom line
that you raised in total distant hours -- that's the sub.

Now, if you go to the very far right-hand side of the

line, next to the IY, EY, and IYD, you will note the total
local hours there is l41, blank for the PBS station,
2,989 for the independent.,a total of 3,130.

If you make a percentageout of that. combination,

it's 39.9 percent. In other words, local hours over total
distant, so that. we now multiply the 39.9 times the total
royalties to come up with the local TV, subtractthat

23
from the gross collected, and come up with the remainder

24 for any and all other claimantson this time-basedformula.
25
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COMMISSIONER JAMES: Thank you. That's all I

have.

CHAIRPERSON BURG: Nr. Lloyd?

NR. LLOYD: You all through?

CHAIRPERSON BURG: Yes, we are.

CROSS EXAMINATION

BY MR. LLOYD:
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g. Just. on that. sectionof Exhibit J that Commissioner

James inquired about., it is true, is it not., that of the

revenueclaimed by NAB from that. particular CATV system,

95 percent.of it comes by virtue of the carriageof a Cana-

dian station'?

A. I don'. have an exact. percentage,but. yes, I

understandyour point, the vast. majority is.
g. 2,989 hours out. of a total of 3,130, is that

not correct, sir?
That is correct, sir.
Now, you say, Mr. Wagner, in your direct. testimony,

which we seem to have moved some distance from today, that
you contactedthe CanadianBroadcastingCorporation. When

did you do that?

22

23

24

25

A. What page are you on, sir?

P Ten.

CHAIRPERSON BURG: Did you say 10?

NR. LLOYD: Page 10.

Mccutafe cAePoztiny Co., inc.
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BY MR. LLOYD:

Q. The statementis, "At the direction of NAB, we"

one of the personalpronouns, "also contactedthe

CanadianBroadcastingCorporation."

A. Yes, sir.
Q. When did you do that?
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A. For the purposesof this material, or in its ori-

ginal context?

Q. I want to know when you did it, as you testified
to doing it, on page 10 of your testimony.

A. I would estimate,sir, some time around the

middle of March, give or take. May I say to you, Mr. Lloyd,

the CBC is -- has been, a continuing client of b i Associates,

and there has been some interchangeback and forth between

the two companiesconcerningthis matter. I can't give

you preciselyan exact date.

Q. But it was a consequenceof the contact that you

believe to have occurred in mid-March, and that's in 1980,

I gather?

A. Yes, sir.
Q That CBET-TV was said by the CanadianBroadcasting

Corporation to have broadcasted6,898 minutes of locally

producedprogramming, out of a total of 6,898 minutes,

during some week or another?

A. Yes, sir.

cAccuxate @Reposing Co., inc.
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Q. Okay, and they provided you at that. time with,

in your words, completedocumentationof their locally

originated fixed copyright programs. Now, what documen-

tation was that, sir?
A. The same materialsthat were submittedto the

Copyright Office in this last filing, which I guesswas

March the 23rd. It was supposedto be in the 17th -- we

forwarded it the 23rd.

Q.- Did you ascertainto your satisfaction,Kr.

Wagner, that the 100 percentassignmentof their program

schedulesof local programmingwas. legitimate?

A. In our view, sir, if they made a sworn statement

to the U. S. Copyright Office, I should -- I believe, take

that. at face value.

Q. So what. they gave you was a copy of what. they

gave the Copyright Office?
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A. I retaineda copy of such materials.

Q. Now, on the examplewhich you have provided to

us today, we only see -- Exhibit. J, let's confine ourselves

to that for the moment, becauseI think we'e got quite

enoughpaper in the room right now -- CBET is. the only

Canadianbroadcast.station that shows up, but is it. not

true, sir, that every Canadianstationwhich is a part of your
23

work, as you presentit today, is depictedas though 100
24 percentof its programmingwere local programming?
25
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A. No, sir.
Q. What are the exceptions?

A. Mr. Lloyd, in my immediateview, I think there are

either four or five independentbroadcasterslisted as

commercial, who did not supply specific figures which show

100 percent.of their programming to be local. They are

listed in various other sourcesthat we used to come up

with their total hours.

If we don't have a local figure -- and I'm not

10
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sure that there'sone here. I have other prints that
have them -- if they don't have a .local percentagefigure,
tbe notation that shows on the material, insufficient data,
and no local figure is assignedto NAB or anyone else
so the gross total only is included in total hours.

Q. The record, and I am referring to ProgramSyndica-

tors'xhibit XX-2, reflects that there were 29 Canadian

stationswhich were carried by a CATV system, one or more

CATV systems, filing Form 3 statementsof account, so I

gather from your last answer that approximately25, if that
figure is correct--

A.. I m sorryi sj

r'hat

approximately25 of those are carried--
A. .I can't answeryour question, sir, becauseI'm

not familiar with the documentyou'e talking about.

Q. All right, then, let me go at it. a different way.

&Accurate cAepcmtiny Co., inc
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With the exceptionof the four or five independentCanadian

stationsthat you'e referred to, all others reflected in

your data are reflectedon the basis that 100 percentof

their programming is local programming; is that correct,

sir?
A. Yes, if it was a CBC stationwhich provided us

withthat documentation. Not all stationswithin our data

base are CBC television stations.

10

g. I understand. My initial questionwas„ of the

Canadianstations in your data base,you respondedto that
four or five did not. report 100. percent local program-

12

13

14

ming.

A. They didn'. report anything.

g. I was trying to follow through, if the conclusion

15

17

18
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22

23

of that was that the remainderdid.

A. I receivedno other indications of local program-

ming for Canadianstationsexcept from the CanadianBroad-

castingCorporation.

g. All right. All CanadianBroadcastingCorporation

stationswhich appearin your data appearas though 100

percentof their programmingwas local?

A. Yes, sir.
Q. Thank you, sir.

CHAIRPERSON BURG: Mr. Lloyd„ one second,please.
24

Do you want to turn off that machinebefore it blows a fuse?
25
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BY MR. LLOYD:

98

Q. Now, Station CBET operateson Channel 9 in Windsor,

Ontario, Canada, does it not?

A. I don'. know that, sir.

10

12

13

g. You don't know? Okay, well, I will refrain this
afternoon, in the interestsof time, of making argument.

I will inform the Copyright. Tribunal that I will have

prepared,and marked as an exhibit, the program schedule

during the compositeweek of CBET, which reflects such

locally-producedprogrammingas "I Dream of Jeannie," "My

Three Sons," a large variety of movies, Canadiansports
team hockey, and the like.

A.. Madam Chairman--

And I will

15

16

A. Point of order, Madam Chairman.

MR. ELDRIDGE: That isn't the point. that'sbeing

17

18

19

20

21

22

23

24

25

made. They reportedas their stationswere 100 percent.

local, that is, the CBC, and that's the way they reported
it, and. we took it off the statements.

MR. LLOYD: This individual

MR. ELDRIDGE: He's talking about where an indi-
vidual programmingnewspaperwould show something

else'HAIRPERSON

BURG: One at. a time, please.
MR. LLOYD: There is no questionpending.

CHAIRPERSON BURG: And you'e just notifying us what.

cAccuvafe c&epotfiny Co., inc.
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you'e going to do in the future?

MR. LLOYD: I am not. going to argue with the

witness. He said that. he saw and secured.complete documen-

tation. I'm just telling you that, rather than argue with

the witness, and presenthim with data that he's not. familiar

with, I will have an exhibit marked and prepared.

BY MR. LLOYD:

g. Now, Mr. Wagner, it is true

CHAIRPERSON BURG: Just. a moment.

MR. LLOYD: Qh, pardonme.

CHAIRPERSON BURG: Pleasego on.

12

13

14

15

16

17

18

19

20

21

22

23

24

THE WITNESS: Madam Chairman, Mr. Lloyd has made

a statement,and I do think I should have the right to

comment, since it's part. of the cross-examination,is it. not?

CHAIRPERSON BURG: I would think it is.
THE WITNESS: Okay. Mr. Lloyd, for further

identification purposes,I believe that in the material

supplied to b i Associates,all commercial and syndicated

programs that. they did not lay claim to, were subtracted

from the total hours. What their total broadcastday is, I

don'. know whether it's a 24 hour a day station or what,

that'swhy I was unable to answeryour question.

BY MR. LLOYD:

g. We shall see. But that'swhat you believe?

A.. Yes.
25
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9. What you just volunteeredto the Tribunal was

your belief that the data which they gave you in the docu-

mentation that they provided you, they backed out all of the

kind of programs that. I referred to in my statement.,such

things as "I Dream of Jeannie," "My Three Sons," and the

like?

A. I was told that they were claiming for everything

that. they showed, as the hours of broadcast,as local pro-

gramming.

10

12

13

14

15

16

17

19

20

21

22

g. Yes, sir, and. that is not. responsiveto my

question, sir. Is the statementyou just. made to the

Tribunal, sir, that the documentationthat you got from the

CanadianBroadcastingCorporation, backed out -- did not

reflect. in any way, in the 6,898 minutes, any of the syn-

dicatedprograms or movies, but. was in fact 6,898 minutes

of what. we might call local programming?

k To the best of my knowledge, yes, sir.
g. Fine. Now, Mr. Wagner, this library that you'e

talked about is something that you put togetheron an

entrepreneurialbasis, is it. not.?

Yes, sir.
g. That. is, you were not. retainedby NAB to assemble

the library?

No.

24

25

g. Nor were you retainedby any other claimant or
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group of claimants tq put together the library?
A. I would arguewith that, sir.

You made a judgment. that if you assembledthis
library, you could sell it and make money, correct?

A. No, sir. I made a judgment that., if I provided

material on what I intendedto do, that is, before the6

constructionof the library, as I testified earlier,7

sufficient claimantswould come forth to provide the monies8

to put this -- to provide the funding for this division of9

(I

10

12

13

14

15

16

17

18

19

20

21

22

23

my company.

That. is, I didn't go out. and create the library
first., and then try to sell it.. I sold the idea first,
and then said, come ahead.

Q. You sampledthe market, right?
A. Okay.

Q. Then you made a judgment that this was a worth-

while businessventure for you to undertake?

A. Correct.

Q. So that the library, the two sample pagesof
which are AddendumA to your testimony, was assembled

independentlyof the NAB presentation?

A;. Yes.

Q. On the other hand, AttachmentC, or Addendum C, to
your direct. written testimony, which is the merging of your

24 library data, as you characterizeit, with data extracted
25
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from the FCC programming report, was undertakenpursuant

to your assignmentfrom NAB, was it not?

k Yes, sir.
Okay, and I gather, sir, since you -- you would

10

12

13

15

16

17

18

19

20

21

22

23

24

acknowledge,would you not., that there is nothing from

the presentationwhich you have brought. to us today, and

all the paper that you brought with you today, on the basis

of which the sports claimants could extract the claim

that. your methodologywould assignto them?

R Mr. Lloyd, I'm sorry, I do not. understandthe last.

part.

g. All right.. We can'0 tell from what, you have

submitted to the record, what share the sports claimants

are entitled to, can we?

MR. ELDRIDGE: I'd like to object, becausethat
questionwas askedby me, and he said he would be able to

do it if they would supply him with thedata'R.

LLOYD: Well, he said something

MR. ELDRIDGE: The question is, can he do it.

today as he sits here? He's already said

MR. LLOYD: What you cover on direct. is proper

for cross, and I can formulate my questionsin my own

fashion, Mr. Eldridge.

MR. ELDRIDGE: You go right; ahead.

CHAIRPERSON BURG: Overruled.
25
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BY MR. LLOYD'.

g. We can't tell from what you'e submittedwhat your

methodologywould produce for the sports claimants.

A. Not easily, but yes, it could be.

g, From what you have presentedtoday, from the

materials in the room that are a matter of record?

A. Yes -- excuseme, Mr. Lloyd, I am incorrect

That final submissionof ours has not been yet submitted

it. has not. been submitted in evidence. No, sir, you could

10
not.

12

13

14

15

g. All right, now, I understoodyou to say, and

you may certainly correct me if I'm wrong, at. the end of

your direct presentation,that you could sell to the

sports interestsand the movie intereststhe methodology for

finding out. what. their claims would amount to under your

approach, is that correct?

17

18

19

20

21

22

23

24

25

k Yes, sir.
g. Okay, now, could you sell to the music interests,

the methodology'

k A presentationhas been made to two of the

three music interestshere present. The discussionwound

up on the basis that, if they thought. they neededour

services, they'd call. They didn't -- I don't know what.

to say I would do for them, but whatever, yes.

g. You could sell -- you could do the same thing for

cAccu~ate @Reporting C'o., inc
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PBS, though, I gather, that you could do for sports and

movies?

A. Yes, sir.
g. And do you do the same thing for NCAA and Christian

Broadcasting'

A. Provided I was given the proper data.

g. If you were given the proper data.

A. Yes, sir.

10

12

13

g. And the only thing -- is it. correct, sir, that. if
all of us that I'e mentioned-- sports interests,the

movie interests,PBS, music, Christian Broadcasting,and the

NCAA, all we would know is that. we, combined, could not come

out with more than 79 percentunder your methodology, could

we?

15

16

17

A. Under this methodologyhere?

Q. Yes, sir.
A. That is correct.

g. We would be limited to 79 percent,becauseyou

have alreadyassigned21 percent to the NAB?

20

21

22

23

24

25

A. Correct.

Q Okay, so the NAB method -- the methodologythat
you. have brought to the Tribunal, and on the basis of which

you have made the presentationon behalf of NAB, is a

methodologythat. has universal application to this proceed-

ing, even though you have only shown us a piece of what you
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can do, you can do the whole thing, is that. correct'?

A. Yes, sir.
Q. Okay. Now, I want you to put. before you Exhibit.

J, which you brought into the room today -- this is the

first. time I have seen it., and Addendum C to your direct.

written testimony, which I must say I had, some time to

ponder over

10

CHAIRPERSON BURG: May I ask, what is Addendum C?

MR. LLOYD: Well, it was material I received

from NAB on March 24, I believe, and it looks like before

my mark -- it looks like this. (Indicating.)

tape 7
12

13

14

15

BY MR. LLOYD:

Q. Now, when I received the direct written statement

A. Excuse me, sir, please. The top line, WGTE, so

I know i: f I 'm on the same page you are on the exhibit?

Q. The addendum?

17

18

19

20

21

22

23

25

A. Yes .

Q. Yes .

Okay. Excuse me -- go ahead.

Q. When I receivedyour direct statementback in

March, I was given this Addendum C, and I formed a judgment

at. that, time that this was an example of how you merged

the data from the FCC programming report with your library
to come up with what, at that time, was a conclusionthat
the broadcasterswere entitled to a 23.7 percent.shareof the
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(202) 726-9801



bd 30 106

pool; correct?

Correct..

g. Well, is that. what. that. was in March when I got.

it?
A. At. that time, yes, sir.
g. But. it.'s not that today, is it.'?

No. I have a data processorwho runs on instruc-

10

tions. Those were my instructionsat that. time.

g. So at the time the 23.7 percent.claim was made

to the Tribunal, on March 24, your instructionswere to

processdata in the fashion reflectedon Addendum C?

12

13

15

16

17

k Yes, sir.
g. And when you came into the hearing room today,

your instructionswere as reflectedon what has been called
NAB Exhibit J?

Yes, sir.
g. Okay, now, the two documentsreflect different

instructions, do they not?

19

20

21

22

23

24

A. Yes, sir.
g. For example, in Addendum C, which afforded the

basis of NAB's 23.7 percentclaim, you included an allo-
cation for the programmingof the PBS stations,did you not?

The net total submitted for the March statement

did not include a PBS station total.
g. All right. The 28.6 percentof the revenues

&Accurafe cRepotfiny Co., inc.
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derived, or assigned,by you to local programming, carried
on the Lansing, Michigan CATV system--

A. I'm sorry, sir, I don't have Lansing on this one.

Q. Well, what is your first system? I have a little
trouble with your data.

A. Continental-Cable.

Q. All right. Your arrow pointing to WKBD refers to

10

12

13

a CATV system locatedwhere?

A. Oh, in Lansing„ Michigan -- I beg your pardon.

I'm used to going by names, not addresses.

Q.. Well, I beg your pardon.- Okay„ you come down

with a local programmingshareof the royalties paid by

that system, 28.6, correct?

14

15

A.

28.6 is correct, yes, sir.
And. that. projects out to $4,390.24?

That is correct.

17

18

19

20

21

22

23

24

25

Q. All right. Now, are -- what you'e telling me is,
even though Addendum C was included on March 24 as a part
of your testimony, was describedin your testimony -- that
the numbers„ such as the one I just referred to, were not

used in the end result?
A. In the final total, no, sir.
Q. I see. Then why did we get Ad'dendum C, that. I

puzzledover and ponderedover, to try to figure out. what

relevanceit had in this case?
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.2

A. I am not equippedto answer that question, sir.

Q. Well, it. is your testimony, sir.
A. You'd have to ask counsel.

Q. I see. Then can you tell me, basedon these

instructionsthat you had on March 24, if Addendum C had

anything to do with the 23.7 percent figure?

A. In the main, yes, mainly as an exampleof the

10

kind of processingwe were doing.

Q. Was PBS local programminga part of your instruc-

tions to be encompassedwithin the NAB claim on March 24?

A. You refer to total claims, sir?

12

13

14

15

16

17

18

19

20

21

22

Q. Yes,

A. No.

Q. Okay, so the fact. that the PBS stationscarried.

by the Lansing, Michigan system,were included in, the local

programmingof those stationswas included in the calcu-

lations reflectedon the Addendum C, does not. mean that

they were carried through to the total.
A. That's correct, sir.
Q. Okay, is there anything else that is reflectedon

Addendum C that. didn't flow through to the result. that. you

all were advocatingon March 24?

A. I believe not.

24

25

Q. I see, just the PBS.

By the way, the Copyright Tribunal statementsof
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account.reflect distant. signal carriageof how many tele-
vision signals, how many different television signals?

A. Different stationscarrieddistantly?

A.

That's the question.

It will take me a second,sir.
CHAIRPERSON BURG: Let's recessfor five minutes,

please.

(A short recesswas taken.)

CHAIRPERSON BURG: On the record.

10
MR. LLOYD: There'sa questionpending.

CHAIRPERSON BURG: Pleasecontinue. You might.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

restatethe question.

BY MR. LLOYD:

Q. Tbe question is how many TV stationsshow up as

being carried on a distant signal basis?

A. Mr. Lloyd, the answer is 649 on Forms 3, and I

have not. yet. had a chance to calculatewhat my people have

just completedin answer to CommissionerCoulter'sques-

tion. If you will give me a moment, I will give you the

number on Forms 2 not appearingon Forms 3, which will
then give you tbe full total.

May I have a moment, please?

Q Let's pressahead, and--
A. My estimate,sir, is approximately61.

Q. Let's just operatewith the estimate,becauseyou

cA'ccurate cRepottiny C'o., inc.
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came up with a figure that. is satisfactoryfor my purposes.

A. Very fine, sir.
Q. Time does becomevaluable.

10

I have a recollection, and I can't alter the

record, Mr. Wagner, but during the presentationof the MPAA

case, there were -- someonesaid that there were 502 tele-

vision stations for which programmingdata appearsin the

FCC programming report for 1978.

A. I'l challengethat, sir. I have a document

which lists all of those stations. If I may have reference

to that, I can giv'e you a yes, no, or the number.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

g. Yes, by all means.

A, All right, excuseme. Madam Chairman, may I, in

the meantime, hand CommissionerCoulter the answer to

his question'P

CHAIRPERSON BURG.: I think it was Commissioner

Burg..

THE WITNESS: I beg your pardon. The stations

which are circled. appearin Forms 2 only, not. Forms 3.

BY MR. LLOYD:

g. Well, I 'was correctedduring the brief discussion,

in the testimony, what -- there were 502 stationswho

appearedon the Form 3 filings, as well as who appearedin

the FCC data. But. the question I want to pursue,Mr.

Wagner, is, it, is true, is it, not, that there are stations
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who appearin the Form 3 data, as being carried on a dis-

tant signal basis, for which we don't have programming

data from the FCC in its programmingreport?

A. Yes, sir.
Q. Now, those stations fall into the following cate-

gories, do they not -- Canadianwould be one. There are

no Canadianstations reported in the FCC data, correct?

A. Correct.

Q. Mexican stations,correct?

10
A. Correct.

Q. There are Mexican stationscarried as distant

12

13

14.

15

16

17

18

19

20

21

22

23

24

25

signals?

A. Right.

Q. PBS stationsdon't show up on the FCC data?

A. Yes, they do.

Q. They don't show up on the report you presentedto

us today, do they, as Addendum B to your direct written
statement?

A. I'm lost, Mr. Lloyd. What's Addendum B?

Q. That. is the FCC programmingreport. Yes, that.

document

A. May I have one secondto read it?
Q. Sure.

(The witness examined the document.)

A. Mr. Lloyd, there are people presenthere from the

c&ccutate cAepovtiny Co., inc.
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Public BroadcastService, who I believe will stipulate that

WNYC is in fact. a PBS station.

Q. All right, Mr. Wagner, it's your testimony, then,

that, -- all right, let me ask you this. Is the -- let's go

back to Appendix C of your testimony.

A. Okay.

Q. There are, on the Lansing, Michigan station
that we had referenceto before, two PBS stationscarried

as distant signals, WGVC and WTVS, correct?

10

12

13

A. Yes, sir.
Q. And in the caseof each of those stations,you

reflect that their percentageof local programming to the

total is 14.4 percent?

A. Yes, sir.

15

16

17

18

19

20

21

22

24

25

Q. Where did those figures come from?

A. From the Public BroadcastService.

Q. Not from the FCC data?

A. No, sir.
Q. Were all PBS stationswhich were carried in the

Appendix C-type data that you generated,carried at 14.4

percent?

A. Sir, it.'s a two-way question. Appendix C is the

example. The answer to that. part. is, yes, from material

supplied by PBS. The answer to the secondpart of the ques-

tion -- that. material submittedby NAB on March 23 carried
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10

113

no percentageof local programming for the sum total to

come up with that percentage.

g. I understandthat, but I gatheryou had, in your

well, let me ask you this. On March 24, when you sub-

mitted an example page, this Appendix C, did you not have

data reflected in the same fashion for every CATV station
that had filed a Form 3 or a Form 2 statementof account?

k Did I have all the information, yes, sir.
g. Yeah, and did you not carry the distant signal

educationstationson that. data?

P. I had it on the computer.. It was not used for the

12

13

14

15

16

17

18

20

21

22

23

24

25

NAB gross total filing.
I understandthat. It was used as an example

that we got today. My questionsimply is, sir, was each

PBS station carried in the fashion of that 14.4 percentof

the local programming?

In the data provided by PBS, a -- my guesstimate

is, sitting here -- not my best recollection, about 25 to

30 of the PBS stationshad individual percentagesgiven to

us in the documentsprovided, and the rest of them were

averaged,I believe, at. this 14.4 figure.

g, And the 14.4 was applied against. their total
broadcast. minutes?

Yes, but not for the total filing.
g. And where did you get. the total broadcastminutes?

cAccutaie cRepottiny Co., Snab
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A. The total broadcastminutes

10

13

14

15

Q. For the PBS stations.
Were provided me by PBS.

Q. So you didn't take any of the PBS data from the

FCC programming report, correct?

A. That is correct.

g. Now, let's go back a minute to the Canadian

BroadcastingStations. Did the Canadiansprovide you with

data basedon a compositeweek that correspondedto the

FCC compositeweek?

A. The expressionused to me was, quote, "a repre-
sentativeweek." I can't tell you if it was a -- the same

days as the compositeweek.

Q. How did you account for the programming time

and the like for the Mexicans that are carried on a distant.
signal basis?

17

18

19

20

21

A. I must admit to you, sir, that I am unable to
sustainwritten comment back from the Mexican stations. I

can get. them on the phone, but when I asked them for docu-

mentation in writing, the only I got was no response. So

when you'e talking about total broadcasthours for the
Mexican stations, they simply do not show up in this data

22
base. I don't have any figures — an insufficient. data

23
entry.

24
Q. All right, then, I guessanothercategorywould be,

25

cAccumte cAepottiny Co., inc
(202) 726-380/



bd 39 115

if there is such a thing„ commercial stations for commer-

cial broadcaststations, for which the FCC did not provide

programmingdata, correct? What. did you do about those?

k I had to ignore them as insufficient data. To

the best. of my recollection, that. is XETV in Tijuana,

Mexico only. I am not positive that it -- I can't state
positively, but. it. is my best information that no other

--excuseme, I have a printout on it., as a matter of fact

one second.

10
(The witness examined the documents.)

A. No Mexican television station carriage is reflec-

12

13

14

16

17

18

19

20

21

22

23

24

25

ted in the data provided by NAB at this point.

g. How about the data provided by you and Shostick?

A. Not. included.

g. Well, you have gone through the Copyright Office

and assembleddata which makes up your library from each

Form 3, Form 2 file, correct?

A. That. is correct, sir.
g. So, from this data base, you can identify every

--without getting all the qualificationswhich you'e
alreadyput in, you can identify every CATV system in the

country, in terms of the copyright royalty fee it paid,

and in terms of the distant. signals it. carried?

Yes, sir.
g. Is that correct.? Then you meld that data with
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programmingdata at the requestof the NAB, correct?
116

A. Correct.

Q. Now, is it correct, sir, that you can identify--
not that you have done so here, but that you can identify

the copyright royalty fees that are attributableto each

television station reflected in the Copyright Office, as

having been carried on a distantbasis?

A. Yes.

g, So that, for example, you do have, in the data

base, how much copyright royalty was generatedby WOR-TV
10

in New York, correct?

r 
12

13

14

15

17

18

20

21

22

23

24

25

A. Dependentupon the formulas used to construct.that.

data, the answer is, for any and, all, yes.

Q. And each individually?

A. Yes.

Q. Now, those figures also play a part -- I mean,

they are presentedin a different fashion, albeit, but

the same dollars that you could find ascribableto WOR-TV,

are also in part. among the dollars that NAB is claiming

here, correct'?

A. Yes, sire

Q Tell me how you take account, and perhapsyou do

so simply by ignoring it -- of this thoroughly hypothetical,

but not. remote, situation. You have a TV stationwhich

is reportedas being carried on a distant signal basis on a

accurate cRepmtr'ny Co., inc.
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CATV system. Call it. an independent,for the sake of

discussion. The FCC gives you no programmingdata for

that station, and the NAB gives you no programmingdata for

that. station. Is that. system -- does that station simply

disappear?

A. It shows, but it. shows as insufficient data.

g. So there are no programmingminutes, no local

programmingminutes, no revenues?

Correct.

10
g. It is strictly factored out? Is it. factored out

of the equationaltogether?

12

13

14

16

17

18

20

21

22

23

24

It factors out of the equation, but. appears,yes.

g. And in that situation, if the CATV system

carried. one other distant signal, all of the local revenues

carried -- all of the local programming, copyright royalty
fees for that. CATV system, would be basedupon calculations

respectingthat. one distant signal, is that correct?

A. That is correct, yes, with one proviso. There is
what. is called a flag, meaning an error notation, which

comes up on the printout, to draw attention to the fact that

you have got a station listed, but you don't have any data

for it,. To further amplify that answer, within the body

of the material in the FCC document, there are stations
that are listed -- I can't recall them offhand, sir, but.

there are stations listed here which do show gross total
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hours, and no number -- that. is, not. zero, but just no

number, for local programming.

Q. Yeah.

A. So the gross total hours are included, but. there

is no set-asidefor local in that case. Again, it's an

insufficient. data.

Q. Perhapsthey didn't carry local programming.

A. We believe that the FCC conforms to standard

10

data processingprocedures,which is, if a zero entry was

made by the station, it. would show up as zero -- a no entry

would mean no answer, a blank, in .other words.

12

13

14

15

17

18
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20
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But you'e not. -- when you come in and present,
on the record, a direct. dollar number that you say is
generatedin the entitlementof the local broadcasting,an

actual dollar number, that. is basedon actual calculations

of local programming, generated,by specific TV stations,
and ascribableby you to a particular royalty paid by a

particular CATV system--

A. Yes, sir.
Q.

-- there is no projection of this data whatsoever?

A. No, sir .

Q. Now, actually, I startedthis questionwith

referenceto Addendum C, that you gave us, on March 24, and

Exhibit J, which we got. today. And we have discussedone

of the differenceswhich appeared.betweenthe two, and that.
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10

is that. there is local programming reflected on Addendum

C for PBS stations,but you have dropped that out of your

presentationin Exhibit. J. What is Exhibit. J? Is this
a page that would be a part. of the actual calculation?

k Could be, except. this happensto be a page which

I had hoped would be a better example than Exhibit C,

becausein the Xerox processto get down from there to here,
it's so reduceddown it's very difficult to read, and

I thought by having something that. I grabbedout of the

file, in full size, it would be easier for everybody to

understand.

12

13

14

15

16

17

I'm sure it would, but I don't know what. you mean

by "could be." What. I want to know, is Exhibit J a page

of the merging of the data from your library with the

FCC programmingdata, which is a part. of the calculationof

the 21 percent that NAB is claiming?

k I think it's from data base 3. I don't think it
is.

19

20
page.

Q. The answer is no?

That's correct. No -- that. this is an example

22

23

24

25

Q. An example of something that. has no relevanceto

the case?

It has -- well, relevanceof being what. was done

this particular time, in relationshipto Exhibit C, which

accurate Mepotting Co., inc.
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does not. reflect what was done this time.

10

Q. I'm terribly sorry, sir, and I don't mean to

be argumentative-- and I honestlymean that~ Do you have

a page that is comparableto Exhibit J, and is comparable

to Addendum C, that we can see, and that. we know flows

through to the final calculation?

k I don't wish to be argumentativeeither, Mr.

Lloyd. The answer to your questionis, yes, I have it with

me, but it won't look like both C and J, becausethey are

different, okay--
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13

14

15
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Q. In the format. Is the format similar?

Yeah.

Q. Do you have copies in sufficient. numbers to

provide the Tribunal with, to counsel of the other parties,
so that we may interrogateintelligently and in a fashion

that will be intelligible for the record, over what. it. is
that you have done? I see, for example -- let's finish

this up. We'l take Attachment.J, which you have given.

You'e already told us that Addendum C reflects PBS pro-

gramming which is not. a part. of your calculations'

gatheryou'e also told us that. AttachmentJ doesn'0work

becauseit doesn'.factor out. the local.sports presentations

of the flagship stations, correct?

k You are correct.

Q. All right, and let' see -- in, on the other hand,

accurate Mepottiny Co., inc.
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AttachmentC, you have -- which you say we can't use, you

have reducedthe local programmingof the flagship sta-

tions, that is, at least those of the 39 that you iden-

tified. way back in March, to discount the local programming

by a factor reflectedby the sportsprogramming, did you

not?

A. Yes.

Q. Okay.

A. Mr. Lloyd.--

10
Q. And in Attachment.C, you didn't make an 80 per-

cent adjustmentfor commercial time, did you?

12

13

15

16

17

A. That is correct.

Q. But. you did make that in Exhibit. J?

A. That is correct.

Q. Okay. What I'd like to have, now that we'e got

two examples,neither of which are part of your calcula-

tions, is an example of somethingthat is.
A. All right, sir.

19

20

21

Q It would be helpful to me, sir, if you could find

the page of that calculation that has the Lansing, Michigan

systemon it. Basically, what. we would like .to have, now

that -- we'd like to have the current version of the page
22 that was reflectedon Addendum C.
23

24

A. I understand. I'm hunting for it now, sir.
(The witness examined the documents.)
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A. Mr. Lloyd, I have one copy along with me. I think

if we have it set. up and, Xeroxed and reduced, I can

reduce the document for you.

g. All right, well, do you have the Lansing, Michi-

gan CATV system there?

Yes. Continental-Cable0 is what you are refer-

ring to -- Cable 0, yes.

10

12
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14

16

17

19

20

21

22

23

24

g. All right, now, will that also have -- and I'm

looking at. Addendum C -- will it have that. Dover, New

Hampshire -- the Dover, New Hampshire, the Tiffin, Ohio,

the Finley, Ohio systemson that same page?

A. It.'s on a slightly different page. It. should

be a two-part printout.

g. Yes, so you can pick those up for us?

k Right..

g. I really am reluctant to suggest.this, but. I

think -- I preparedmy interrogationbasedon my understand-

ing of the case that NAB had put, and I don'. think it.'s
counsel'shyperbole to suggestthat the presentationthat
was made today alters a good bit. of what we believe to be

their case.

I would like to drop this particular line of

interrogation. I will take my examinationon the other

points as far as I can, until I can examine the documents

that the witness has referred to. I think that that. is a
25
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fair request.
I'm really sorry to do it, becauseI am just. as

interestedin moving along as anybody.

MR. ELDRIDGE: We have no objection, Madam Chair-

man. As pointed out, the basis for the changes,we thought,

was fairer't served to reduce our time.

CHAIRPERSON 3URG: All right, fine, then why don'.

you continue, Mr. Lloyd?
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MR. LLOYD: Let me make one other observation,so

it will eliminate quite a lengthy line of examination,or

what could have been a lengthy line of examination, and

that. is that in responseto CommissionerCoulter'squestion,
the witness testified. that professionalsports program-

ming carried by stationson regional networks is not. in any

way specially accountedfor, in his calculations.
Counsel for NAB has proffered, as a reasonfor

that., that, we have no -- we, the sports claimants, have no

legitimate copyright. claim to that. That, it. seems to me,

raisesa legal issue which I see no purpose in debating

with the witness.

We are completely at. odds with NAB on this
issue, becausethis is the first. I have heard. that. there
was a suggestionthat. we had no copyright claim in the

network presentationsof the sports stations,but I will
deal with that as a legal matter, and not trouble this witness
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with that~

BY NR. LLOYD:

10
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g. Based on your knowledge of the way thesenumbers

evolved down, would you tell me, the record, and the Tri-

bunal, how the seriesof calculationsworked, so that
when you start with programming, essentially,of a group of

commercial broadcaststationswhich carry 9.3 percent, on

the average,of local programming, which is reportedon

the FCC data that you have presentedto us, you come up

with a claim in excessof 20 percentof that. -- 9.3 percent

local programming?

A. Surely. In looking down Example J, the piece

that you and I have been talking about, the specific figures,
as you will see, next to the indication, local percentage,

vary wildly, even if you exclude the Canadianstations
with 100 percent, and look at. the notations for Continental-

Cable A, which is the secondgrouping, you can see that
they have a low point of 5.1 percent, and a high point

of 28.2 percent.

This is reflective of what. the total of the

FCC percentagesdata base looks like, in keepingwith

the point that. stationsdistributedheavily via cable sys-

tems tend to run heavy to local programming. I don't know

w'hy.

If you take all the stations that are on the air,

cAccuzate Mepottiny Co., inc.
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if you subtract. the PBS stationsat the percentagesstated

by PBS, you come up with a gross number, which has a fre-

quency distribution of high to low numbers. Okay, if you

compare that averagewith the FCC materials,versus the

stationscarried distantly, it appearsto me -- and please

bear in mind, Mr. Lloyd, I don't have the whole data base

memorized, but it. appearsto me that stationswith higher

percentagesof local programmingare more widely distri-
buted than thosewith lower.

10
g. That. completesyour answer?

Yes, sir.
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g. This is a fairly central point, and I certainly
don'. want to cut you off on it. The MPAA, through a

document that's now in the record in kind of a marked-up

form, as ProgramSyndicators'XExhibit 2, reflected its
fee-generatedlist of TV stations. Have you seen that?

If I may see your current copy, so I can compare

it. with what. I have?

g. Yeah, well, I'm not going to dwell on it. with

you. I just. want to make sure that you'e familiar with

what I'm talking about.

k No, sir, I'e just had a casualglance at it.
I'm not. really familiar with it.

g. Okay, well, you are aware, are you not, that the

MPAA approach,with which you earlier reflected a great deal

cAccuz'ate Mego''tiny Co., inc.
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of familiarity, attemptsto ascribe royalties to CATV

systems-- to television stations.

126

A. Yes, sir. 

10

g. Okay, and. that, as a consequenceof that enter-

prise, MPAA could be said to have ranked the television
stations in the country in terms of how much they generated.

in the way of copyright. royalty fees. That is, they re-
flect, for example, that the only station, I guess the

record shows, that. was carried by satellite in 1978, the

Atlanta independent,generatedthe largest amount. of fees.
You are aware of that, aren'.you?
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I am aware that they have prepareda document

which statesfees on a station by station basis, but it
was a part of my direct testimony, Mr. Lloyd, that if I

felt that. the stations included with the total volume of

inaccuratematerials, for want of a betterword, do not.

accuratelyreflect the quotations-- fees generatedwithin
their data base.

g. Okay. Well, I certainly don't want to get bogged

down in argumentwith you today, sir. The fact is, then,

you have testified yourself, sir, that. basedon the way

you assembledyour data

A. Right .

g. -- you could trace fee contribution to television
stations.
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A. Correct.

Q. So that a television stationwhich is carried

on a distant signal basis on 10 large, high-royalty-paying

CATV systems,can be identified by you as being more

widely and significantly carried than a TV station that is
carried distantly by one CATV station, is that correct?

Yes, sir.
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Q. And I believe there was a point in time, sir,
that your companiesprepareda list -- and unfortunatelyI

don'. have record copies -- well, you could., therefore,
I mean, from the data you have, you could rank the tele-
vision stations in terms of how much fees they generated

by CATV carriage, could you not?

A. Regardlessof the format, yes, sir.
Q Sure, regardlessof the format. And if, for

example, here'sa documentthat your company prepared

that was distributed.by the NAB, but. let me just show you

you'e familiar with this„ aren'.you?

A. Yes.

Q. Okay. WTCB in Atlanta was carriedby 261 sta-
tions, CATV systems.

A. Yes.

Q. And. WPIX by 121.

A. Yes.

Q. And WOR by 155.
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A. Yes, sir.

128

Q. And that. all shows up on just. this one page

I have showed you, right?

A. That. is correct.

Q. And there are a number of televisionstations'ignals

that. are reflectedon your data as being picked up

by only one or two CATV systems?

A. Correct..

10

Q. In fact, would you say, scanningthe numbers,

that perhapsthe majority only appearon one or so sys-

tems?
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On that particular page'?

Q. Yes, sir.
(Pause.)

Now, when you testified, sir, that your percep-

tion was that you get from the 9 percent.aggregatelocal
programming reportedby the FCC for all of the nation's
commercial broadcastersto the 2l percent.claim that. you

made for local programmingon behalf of the NAB, it'
becauseof the greatercarriageof high local contented

stations, is that. correct?

A. That' my feeling, yes.

Q. Now, you have reflected in your direct. examination

a great. deal of skepticismabout the validity of the NPAA

approachto things, but does that skepticismcarry over so
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far that you would questionwhether the ranking that would

result from their fee-generatedapproach,that is, the

ranking of TU stations,would differ than your ranking, as

would be reflectedby your fee-generatedapproach?

I mean, WTCB would be number one on both lists,
wouldn't it?

6

A. Meed a better definition, Mr. Lloyd. Do you want

to say local for the station? Do you want to say the total
for the gross numbers?

10
Q Dollars.

A. For the whole station?
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13
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g, Yeah.

A. Yeah. The answer is yes.

g. And WOR would be right up at, the top of both?

A. Okay.

g. WPIX?

A. I would think. I don't know offhand.

g. Yeah, well, you would think that the major market.

independentswould head both lists, wouldn't you?

A. I would think, yes.

g. Well, of course. They'e the ones that are

most widely carried by CATV systems,isn't that. right?
That's what your data shows, isn't it?

A. Yes.,

25

g. And it's that. group at the top that, in your
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judgment, carries a higher percentageof local programming?

A. No, sir. You'e saying that. group at the top,

after mentioning some of tbe leading independentstations

Q Well, tell me bow many you want. to--
MR. ELDRIDGE: Pleaselet him finish, Mr. Lloyd.

BY NR. LLOYD:

g. Tell me how many you want to bring in.
NR. ELDRIDGE: Madam Chairman, I don'. think he

should be interrupting in the middle of an answer.

10
CHAIRPERSON BURG: Nr. Lloyd, pleaseallow the

witnessto finish.
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BY MR. LLOYD:

Forgive me for interrupting.
I'm trying to think of what. the proper answer

should be, Mr. Lloyd, and it would appearto me that the

answer is probably 100.

Well, can we take the first 108? Is that all
right?

A. Yes.

g. Do you have a list ranking tbe TV systemsthat
I can take, and do the work? I'e done the first 30 from the
NPAA list, and I want to expand it so I'l be sure to bring
in as much as you want.

A. A hundred stations?

Q. Yeah, the 100 largeststations.
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(202) 726-9SOI



bd 55

A. By ranking?

l3l

g. Yeah, as you rank them on your fee-generated

basis. Do you have a list there so I can take your list.
and do the work, and prove your point? I want. to prove to

the Tribunal your point.

No, I do not. have such a list, no.

g. I will preparesuch a list for the record from the

MPAA data, becausethey were kind enough to put. their data

in the record.

end 7
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A. The l08 stationssampled?

g. I think that the list includes 658 stations,sir.
And they'e got them all ranked, and one can go to them and

get the rankings, anyway. But if you don'0 have it, that'
all right. I'l make do with somethingelse.

I really must apologize -- I am looking for a

piece of paper, and pleasegive me a moment so I can find

it. I think I'e been through everything five times.
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MR. LLOYD: Here again, rather than engaging in

argument.with tbe witness, I will preparefor the record and

submit. a documentalong the lines that I referred to.

BY MR. LLOYD:
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Q I want, to go to Addendum A and Addendum C. If you

will get. those two piecesof paper before you, so that I can

find out how this thing works.

A Addendum A, being the original library submitted, sir.

Q That,'s the only Addendum A I have.

A Okay.

Q If there'sanotherone floating around, let. me know.

A It's a two-pager.

Q Yes, you are right.
Now, let,'s take a look at Page -- I am trying to tell

which one is Page 1.

A It. is headed"Continental Cablevisionof Ohio," sir.
Q Okay. Now, that, if you drop down halfway to the

page that. presentsdata for a CATV system serving Lansing,

Delta township, Delhigh township, and Lansing township,

Michigan, does it not?

A Yes, sir.
Q And this is data taken from that, CATV system state-

ment of account. file for tbe secondbalf of 1978.

MR. SCHEINER: David, are you referring to A or C

at th3.s p01.nt?
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BY MR. LLOYD:

Q Is that correct?

A I can't answer that off the top of my head, sir,
5 becauseI don't know what the figures are betweenthe two

accountingperiods. I woulcL have to check againstthe file.
Q All right.
A Yes.

Q It is correct, is it not, that the CATV system

reflected for ContinentalCable of Michigan, serving Lansing,

Delta township, and Delhigh township, also is reflectedon
11

'l2 Appendix C? That would be the completeentry beginningwith

WKBD .
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A It would appearso, yes, sir.
Q Well, you can confirm that, can't you? I mean, the

royalty for both pages is the same?

A Yes.

Q Well, look at it. I mean the royalty for both pages

is the same? I want it confirmed. I don', want to engage

A Yes, sir. 5390 appears-- 5350, yes, it would appear

to be the same way.

Q Sir, we deal in words. You say it, would appearto be.

Can't you tell me whether it is or not?

A In a moment, Mr. Lloyd.

(Witness perusesthe document.)
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A I believe it is.
Q Okay. Now, the library data has a figure of 2.8

as a DSE fee, does it not?

A Yes.

Q And that DSE fee is taken directly from the statement.

6 of account?

A No.

Q No? What's it taken fram?

10

A It's roundedoff the statementof account.

Q Oh, I wanted, to ask you how your rounding system

worked.

12 A How does a rounding systemwoxk? Take the lowest,--

the break point is 5 on a number, high ox low.

16
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Q What if 5 is the number?

A It should be high.

Q Goes up?

A Yes.

Q And it handlesall numbers in the same fashion?

A The answer, I guess is yes.

Q For the rounding?

A Yes.

Q What would your — I didn'. want to get boggeddown

in this, but what, did your keypunch operators.or key stroke

operatorsdo, did they punch in 2.8? Did they do the rounding,
24

or did the computerdo the rounding?
25
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A Tbe keypunchperson.

Q Did tbe rounding?

A Yes.

Q So the rounding processis not, done by the computer'?

A No, sir.
Q It's done by operator.

A Ub-huh.

Q So human error could enter into it?
A Could.

10 Q Wby is that? I mean, wby is it. done by human rather

than a computer?

12 A Tbe Notation H, meaningbalf or half round up in a
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computer program applies to calculationsnot. data entry.

Q I see. Thank you. So that would it be correct. also

that -- let me ask you this. Is there any original data

punched in to. generateAppendix C? Mould somebodybe making

a judgment there what the round and which way te round it?
A No other figures anywhereare rounded except. the

notation of the total distant signal equivalent fee, which

the cable systemputs in.

Q Oh, sure, they are. I mean the calculationson

Appendix C of hours?

A I beg your pardon. Looking at. library. Back to C,

sir, what are you talking about'?

Q The calculationsof bours.
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A The rounding is done there entirely by computer.

Q The computerhandlesit, there. Does it. handle it in

3 the same fashion, that is round up at 5 and down?

A I think it's .6. I would not tell you without.

5 consulting an RPG2 man.

Q All right. In any event, the 2.8 is a rounded

figure, but, it is a figure, neverthelesstaken from tbe

statementof account?

A Yes.

10 Q And the DSE has no part whatsoeverin the calculations

that you do for the NAB in this case?

12
A Correct.

13 Q Each distant signal is given tbe samevalue in tbe

NAB approach?

15

16

17

18

A No. Distant. signalscharacterizedas A„..B, or C.

Q Each D distant signal?

A Yes.

Q That is eachdistant signal carried on a full-time

basis?
19

A Yes.
20

21

23

24

Q Now., I believe that you said earlier and we have an

examplepresentedhere, that your program takes accountof

part-time carriage?

A Yes, sir.
Q And if you would -- I don't believe you did in your

direct statement,,but if you would direct yourself to the

cAccueate cAepottiny Co., inc
(202) 726-3801



137

Lansing, Michigan system, your data here reflects that, it
carried WTCG out. of Atlanta on a part-time basis, does it not?

A Right..

Q And you have projected, and you can carry this over

on Appendix C if you like, that it carried WTCG between the

bours of 1 a.m. and 6 a.m., sevendays a week, 35 days a week,

26 weeks during the period, for a total of 910 bours, did you

not?

A Correct.

10

12

Q And you applied tbe four percent. for local programmin

reportedby the FCC to those bours to claim a shareof that fo

the broadcasters.,did. you not'?

13
A Yes.
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Q And where did you get. the information that. WTCG was

carried by that. CATV system for 910 hours during whateverhalf

of tbe year this report. refers to'?

A From the form filed. with tbe Copyright Office.

Q And you don't know whether it was filed for tbe first
half year or the next half year, or the secondbalf year, do

you? Is that. correct?

A I would state, sir, that that appearsto me to be tbe

secondbalf of the year.

Q Yes, it, does to me, too. When does your data

reflect. the carriageof WTCG on a part.-time basis started?

A On September11 of that year.
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Q Of 1978?

A I don'. know the code. I don't have them memorized.

I would estimatethat would be September11, of the year

ending 1977. I'm not sure. Tbe people in the back can answer

tbe question, sir. I don't know if I can referencethem.

Q You can get an. answer from somebodyelse. I don'.
care.

A '78, secondbalf.

10

12

Q Okay. So we have dat.a that. you have taken from tbe

statementof accounts,correct me if I'm wrong, that say WTCG

was carried from 1 a.m. to 6 a.m., everyday, for a 26-week

period. That 26-week period would have begun on July 1, 1978,

13 correct?

14
A Correct.

15

16

17

Q And yet your own data says that carriagedidn't begin

until September11th.

A I understand.
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Q How do you account for that?

A Didn'.

Q You didn'. what?

A Did not. changethe figure back down to a week-by-week

number.

Q Why not?

A Statementsof account filed according to the forms

state that it.'s the condition of the cable systemat. the time
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of tbe filing for--
Q Okay. Excuseme. I interruptedyou. You go ahead.

A No, that's it.
Q The cable system reportedthat it. carried WTCG during

that balf year, somethingbetweenfive and six hundred hours.

Now, why didn'. your people just pick up tbe action, since

you are so meticulousabout these things? I'm looking for an

explanation. You want to see tbe form?

A Yes.

10 Q Okay.

A "Statementof condition at the time of --" I believe

12
is the reference.

13

14

Q You want, to see tbe actual form for this system?

A No, I would like to read from the back of tbe filing

15

16

17

18

19

20

21

22

23

24

25

of a cable system for a form.

Q Well, I will give you the forms for thesesystems.

Naybe you can find what. you are looking for.

(Witness perusesthe documents.)

A No, sir, this does not include tbe book of instruction
There are add.itional pages to this.

Q Okay. Where are the forms that I bandedyou?

A Right there in the corner.

Q Let. me just point out. one thing to you. The second.

balf filing does reflect., does it. not, that. WTCG was carried

560 hours?
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Q Now, you can pick this up later, becausewe got. a

printout. to come back to and all that.. These things that you

want to check out, I will give you plenty of time with.

Let's go down further on your AttachmentA, Addendum

A, I guess it. is, and it looks like the last thing on the

second.page is presentationof the data which you all pulled

from the statement.of accountsfor CATV system in Finlay, Ohio.

A Yes.

10 Q Is that correct?

13

14

15

A Finlay City, Allen township, et cetera,yes.

Q All right. Now, you go to the next. to the last set
of entrieson your Addendum C, and I comparedthe fees and.

the names and the like, and I concluded that you were talking
about the same system in both places.

A No.

17

18

19

20

21

22

23

24

25

Q You are not?

A No, becausethe coding is different, sir. What line
are you on, Continental-CableV?

Q No., I believe it would be S, Continental-CableS,

S-10. Are you looking at the library, sir?
A Yes, I am. I'm sorry. The last full entry, Conti-

nental-CableS, I beg your pardon. Located in Finlay, Ohio.

Q Yes. And what. I'm seeking to determine is if that
data reflects the same CATV systemwhich is reflected in the
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next to the last set. of entrieson Addendum C?

14l

A It would appearso, yes, without checking, yes.

Q Well, check it.
A Yes.

Q Let. me just. generalizeand, I'm sure you can give me

an explanation. There are a number of distant signals

reflected in the library that are carried, on a fee basis.
A Correct.

Q Which don't show up in Addendum C. But I had under-

stood your direct. testimony that your programs took account

11
of this sort. of thing.

A Yes, sir.

13
Q Would you explain?

A I, sitting here, can't tell you. I can tell you after
looking at the file to see if they are all in fact entered.

15

16

17

18

19

20

21

22

23

24

25

Did the cable system file all of the materials?

Q Pardonme?

A Did the cable system file all of thoseC materials?

Q Yes.

A Then I would. have to check. the file.
Q Okay. But you would have thought that the data that

you generatedand. which carried through into the material that

you presentedon behalf of the NAB would, have taken account

of such factors as the C-carried, part.-time carried, A, B, C,

D.

A Yes, sir.
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Q You also mentionedduring the courseof your direct
testimony, Mr. Wagner, that your programming took accountof

substitutedprogramming, I believe you said.

A No, sire

Q It does not?

A Not at. this point, it doesn',no.

10

12

13

Q So that if, for example, a seriesof cable systems

preemptedor vere required to deleteprogramming and substitut
additional distant programming from anothermarket, that
vouldn't. be taken into account,at, all?

A At this point, no. It's within the library, but is
not. accounted.on a program-by-programbasis in thesecalcu-

lations.

14

15

16

17

18

19

20

21

22

23

24

25

Q Each system -- excuseme. Each television station
reported in the statementof accountas being carried on a D,

or a full-time basis, is treated.throughoutthis presentation

as carried full-time, without regard to the fact that. certain
of its program may be blocked on certain systems,becauseof

the non-duplicationrules or becauseof the electionmade by

the CATV operator.

A That is correct.

Q Did I leave any paper up there with you?

A I don'. think so. Peel free to look.

Q When you presentedyour data on March 24 -- your

direct testimony„ you included as Addendum D a list of 39 sport

flagship stations. Do you recall that.'?
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Q Where did you get that. list?
A National Associationof Broadcasters.

Q As of March 24, you had done certain things, I gather,

in the way you presentedthe information to take out of what

would otherwisehave been claimed by NAB local sports presen-

tations of those stations.
A Local entertainment.

10

Q Did you do that for those 39 stations, then; that. is,
on March 24, in the same fashion that you have said you have

done it. now for the 66 stations?

12
A Yes.

13

15

16

17

19

20

21

22

24

25

Q And the way you have done that, for example, is that
the FCC report -- we have an actual examplehere, I believe,

if you vill look at. it, Addendum C again, where that. arrow

points to WKBD, your local programming is reflected there as

2.4 percent, but. if you go to the FCC programmingdata or

indeed if you will look at your Exhibit J, I think you can find

WKBD on there at 4.8 percent..

A The orig ina1 number, yes, sir .

Q Now, basedon the answersto the questions, I would

infer, and. I want to know if my inference is a fair one, is
that somehowor anotheryou have concluded.that 2.4 percentof

the total program of WKBD or 50 percentof the local programmin

of WKBD should be taken out and not. claimed by NAB.
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Q And the way you did that. was to go to the underlying

FCC data and back out. all local programmingwhich, by process

of elimination, would be categorizedas entertainmentor

sports~

A Yes.

Q And you did this for each -- you did this back in

March for each of the 39 flagships that, you could identify?

A Yes.

10

12

13

14

15

16

17

18

19

20

21

22

Q And your testimony today was you have done it for

each of the 66 flagshipswhich the sports claimantshave

identified.

A As the list provided me by NAB., yes, sir. I did. not

see your sportspresentationmaterial. I was given a list by

NAB, and the underlying data from the FCC.

Q Okay. Here again, let. me cut. through this and get

to the heart of the matter, which I should be reminded to do

more often. If I am correct. that you worked from a list of

66, and if that. 66 was a list that we presented,and if it is

the same list that. I have seen, that. list contains, I believe,

four Canadianbroadcaststations,one PBS broadcaststation,

and one Mexican broadcaststation. And, I want to know how

23

24

25

you took accountof that.
A I don'. believe they showed up on the list NAB

provided me with.
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A If you will give me a moment, sir, I have tbe origina

of the list bere.

Q I could be wrong.

A Me, too.

Q Take a look.

(Witness perusesthe documents.)

10

A I was under tbe impressionthat. tbe list was with me.

It may require some more paper shuffling. In other words,

there are two typed lists with the original notationsmade on

them by NAB, which we used for the first 39 stations,and

instructions for the remaining stationson another list. I

di.d not personallydo the calculations,nor input them into
13

14

15

16

17

18

20

21

22

23

24

the computer. I am not preparedto say whether the Canadian

and Mexican stationswere included in the list without having

it in hand.

Q Well, I will st;and corrected,but I do recall it
during the courseof your direct. examination,you very. pointedl

said that. adjustmentshad beenmade for 66 stations to take

accountof it, but perhapsthis substituteor additional page,

in addition to Addendum C and Addendum J, will. shed some light
on 3.t .

Let me ask you one other thing about your Exhibit J.
Do you have it bandy there, Mr. Wagner?

A WKBD?
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Q What. did you say?

A WEBD, on the top?

Q Yes. You have got., on WKBD, as you trace that
across,you come to a point. where you got. the number 6789,

which is tbe second time that'sused. It would be after the

call letters, five entries over.

A Excuseme. Can we go back to the previous question?

I just found the list.

10

12

13

Q Yes, after I get through with this question, sir.
A Okay. I'm sorry.

Q We are on Exhibit.

A 6789. I have it, sir.
Q All right. Tbe second. time 6789 is used, it. is then

multiplied by .80 to producea total.

15

16

17

18

19

20

21

22

23

24

A Right.

Q So, is it. correct. that mathematically .80 times 6789

is 5431?

A Yes, sir. So my calculator says, sir.
Q All right. Would you take 3139 and see what .80

of that, is?

A 3139 times . 80 equals 2511.2.

Q Let. me try one on mine. 3139 times .80 equals

2511.

A Yes, sir.
Q All right. Now, if you drop down to WCSH T.V., and

cAccuzafe cAepotfiny Co., inc.
(202) 726-9801



147

pick up the same entries that correspondto thosewe talked

2 about for WKBD., your .80 of 3139 is 2668, and I just. wondered

3 why that is., why there'sa difference. Do you seewhat, I'm

4 talking. about?

A 1 seewhat you are talking about, but. there'sa

6 network deductionfactor in the middle of that.

Q Nell, but. the 3139

CHAIRPERSON BURG: Would someoneinform the Chair

9 where we are?

10 MR. LLOYD: There'sa guestionpending.

THE WITNESS: I'm sorry. I beg your pardon, sir.

12
BY MR. LLOYD:

Q I am seekingto determinewhy the difference.

A I haven't. the vaguestidea, Mr. Lloyd. I have done

it. three different, ways and can't come up with a eoxxect answex

sitting here. Give me a moment.
16

17
Q How about, the next one.

A Give me a moment, with a copy of the program, and I car.

tell you what is going on.
19

20

21

22

23

Q Well, look, I wish you would check that point, too,

becausein this particular presentationof data, .80, what.

appearsto be .80, as a percentageof anothernumber produces

a different result than the calculationmathematicallywould

produce. And I would like to know why.
24

The other thing I wanted to ask you about, the .80
25
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adjustmentis made to the programming, the qualifying program-

ming base, after you have calculatedthe minutes of local

programm3.ng?

A Correct,.

Q And that is because,I gather, that, local programming

is presentedto the FCC without, the commercial time in it; is
that correct?

A Yes.

10

12

Q Now, do you know whether the figure that you use for

network programmingand which results in your making the net-

work adjustment,to achievequalifying programming, how that,

takes account.of commercials?

13
A .373 is a total reduction of the total gross hours

14
according to material supplied. by NAB.

15

16

17

18

19

20

21

22

23

24

25

Q How does that. take account. of commercials?

A I can'. answer the question,Mr. Lloyd, becauseI

don't know the methodology involved to come up with 373.

Q Let me ask you this. Based on your use of the

numbers, you start out with one number which is the total
broadcast.time, including all commercials. You pull out of

that the local programming, correct? You take whateverper-

centageof local programming the stationsreported to the FCC,

apply that against. the total broadcastingminutes?

A Okay.

Q And subtractthat, all right?
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Q Then, you make a further adjustment.in the caseof

network stations. You make two adjustments. You take 20

percent.off the top.

A Right.

Q To reduce the base of commercial time, correct'?

A Yes.

Q And then you take a further amount. out. which repre-
sentsnetwork programming, correct?

10

12

13

14

15

16

17

A Correct.

Q And roughly, the network programming is 67 percent,.

A Okay.

Q But if the network programming of 67 percent is
calculatedto include commercial time, aren'.you taking it
out twice, basedon the way you have done the calculation?

A I don't believe so.

Q Okay. Would. you explain why not? Is my question

just off the wall, becauseit seemsevident to me that you

19

20

21

22

23

24

25

are.

A Not off the wall. The total number of hours of

programmingreducedby the 37.3 percent -- I beg your pardon

to 37.3 percent., excludesnetwork commercialsand network

programming in its entirety. It is a block of time taken away.

To say, then, that. 80 percentof the remainder is straight.

programming time, since the network time has been already
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removed in a block, I believe is the correct.methodologyto

use.

Q You take the 80 percentagainst.tbe remainderafter
you back out. all tbe network?

A Correct..

Q I got you. I got. you. I understandthat,.

COMMISSIONER JAMES: You have lost me on it.
MR. LLOYD: You try him, then, please.

THE WITNESS: Commissioner, if you will, sir. Let'

10
say that the station'stotal program bours as a network

affiliate are 100, for the sake of argument.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COMMISSIONER JAMES: All right.
THE WITNESS: That roughly two-thirds of that hundred

hours is network feed, including commercialson tbe net.,and

local commercials. That tbe total amount. of time remaining

after taking off tbe 67 percent is roughly 33 hours.

COMMISSIONER JAMES: Right.

THE WITNESS: So you have got. 33 bours left. Of that.

33 hours of time remaining, the NAB further multiplies it. by

.80 or in effect., reducesit, by a fifth, in order to net. down

to about. 27 bours of actual programming time. That.'s what.

tbe claim is laid for.
COMMISSIONER JAMES: As I understoodwhat. Mr. Lloyd

was asking you, and one of the problems I was having, haven'

you thus removed commercialstwice?
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THE WITNESS: Darned if I think so. I don't believe

so. I believe that. we have removed the block of programming

3 that includes the commercialswithin the network as one chunk,

4 it's gone. So that what remains is 37.3 hours. We have not

removed

COMMISSIONER JAMES: All right. All right.
THE WITNESS: Anyone else? I am not. certain that—

BY MR. LLOYD:

Q .Mr. Wagner, over the luncheonrecess,I tried to deal

with those numbers a little bit. Answer this on a bottom line

11
basis. Does the adjustmentthat you made and reportedto us

today to take account,of commercial time alter in any way
12

the allocation that the broadcastersclaim here?
13

14
A Did it alter it? The answer is I can't -- I would say

15

16

18

19

20

21

22

23

24

25

Q In what way? Up or down?

A I would think that since the basehours has been

reducedby 20 percentand the local time has not, that it. would

be an increase.

Q Of what magnitude?

A Two percent,maximum. I beg your pardon, I'm sorry,

the decimal is in the wrong place. I can give you an actual

dollar figure again with a little paper shuffling, as to the

range of changebetween20 and 15 percent. I happento have

those figures.

cAccuvafe cAepoetiny Co., inc.
(202) 726-9801



l52
Q I would rather have the percentagechange, if you can

just approximatethat for me. Here'swhat I want to know.

3 You came in on March 24, and you came up with a calculation

4 that. said 23.7 percent. You came in today with some adjustments

to that figure. One of the adjustmentswas to make this adjust—

6
ment, to take accountof commercial time, all right? If that

7
were the only adjustmentmade--

10

12

13

A What is the net end of that?

Q -- what was the net. effect of that, adjustmentalone?

A Approximately one percent.

Q Now, there was anotheradjustmentthat was made in

the amount, assumedto be non-networkprogrammingon network

affiliated stations; is that not, correct?

A Yes.

15

16

17

18

19

20

22

23

24

25

Q That. adjustmentwas one percentagepoint on a base

of 36 percentagepoints, roughly, was it. not?

A Yes.

Q And given the preponderanceof network affiliates,
even though they are carried on CATV, might not be so wide-

spread. That adjustmenthad a discernableimpact and reduced

the local shares,did it not?

A It would tend to reducerather than raise it, yes.

Q Do you have an approximationof by what factor, if we

made that adjustmentalone?

A No, sir, I do not.
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Q Another adjustmentwhich you made in the 23.7 percent,

2 which was a part of your casewhen it went in on March 24, to

3 the numbersvhich get you down to 21 percenttoday, was to take

4 account,of what you assumedto be the local sportsoriginations

5 of some 27 flagship stationsthat you hadn't accountedfor

before. Can you give me what. the net effect would have been

7 of that ad,justment had that been the only one made?

A No. All of thesequestions,Mr. Lloyd, are answerable

given time and opportunity to work on materialscurrently at
hand here. I have just Sound the supportivedocumentsto give

you an exact answer to your questionof what the changeof

adding the 20 percent. factor did as far as the amount of percen-

tage claimed. May I have a moment,, please.

14

15

16

17

Q Please.

A Nine-tenthsof one percent,actually .99199.

Q You would round that to a percent,would you?

A I did it on my estimate. I have no idea what. the

figures were.

19

20

21

22

23

24

25

Q Fine. But, you don'. know what the net effect of the

others standingalone were?

A By tomorrow morning, Mr. Lloyd, should this cross

examinationcontinue, I would be prepared.to give you that
figure to an exact, number.

Q Well, I think at this point, with the--
A May we go back to your previous question?
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Q Oh, yes, you wanted to pick up on the sportsflagship.

2 Sure. Go ahead.

A I have in hand, but theseare the only copies I have,

4 the original list and. the add. on list of the stationsthat vere.

5 given me by NAB to changethe numbers. There.is no X nor C

prefix station on either list,. In answer to your question.

CHAIRPERSON BURG: "X" being Mexican?

THE WITNESS: "X" being Mexican.

BY MR. LLOYD:

10 Q Well, I had understoodcounsel and the witness to

say that the list that had been given to the witnesswas taken

from our direct presentation;is that correct, Mr. Eldrige?

13 MR. ELDRIGE: I know my understandingwas that, but

did I speakcorrectly what. you said?

15

16
me, sir?

THE WITNESS: You are questioning Mr. Eldrige, not

MR. LLOYD: Yes, he said he gave it to you. I guess

18

19

20

22

23

24

25

I don't have his undivided attention.
MR. ELDRIGE: I don't account for that. I do not. find

a C or an X on the original list.
MR. LLOYD: Well, I understood—

MR. ELDRIGE: That was my understanding.

MR. LLOYD: Excuseme, Carl. Let me just ask my

Question~

MR. ELDRIGE: I thought you askedme a question.
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Go ahead. You said that you bad given tbe

witness a list of tbe flagship stationstaken from our case.

What part. of our direct casedid you take the list from'?

MR. KING: Excuseme. I think what. was said was that

tbe witness bad been provided a list. I'm not personallysure

wbo actually gave him the list, but the identity of tbe statio
caine directly from the Joint Sports direct. case.

70

MR. LLOYD: Good. What part of it?
MR. KING: It's one of tbe exhibits.

MR. ELDRIGE: Bowen B-l.

12 MR. LLOYD: What. you have got. right there bas C's on

73

14 MR. ELDRIGE: I'm aware of that. I'm just responding

15 that to you.

76 MR. LLOYD: So be was given. somethingother than

17 that list from Carroll Bowen.

79

20

21

22

23

24

25

MR. ELDRIGE: He was given an additional list. I

did not do this. So you are asking me to assumesomethingbut

the purposewas to add the missing stationsthat. were not. of

the 39 to reach 66.

MR. LLOYD: Well, there are no C stationson tbe 39,

are there?

MR. ELDRIGE: At a quick reading, I didn't find one.

BY MR. LLOYD:
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Q Mr. Wagner, look at your Addendum D to your

l56

2 testimony, your written testimony, sir. That's tbe original
3 list of f lagship stationsthat. some unnamedpersonprovided

4 you.

A Sir, truth to tell you, I do not have that list at
band. All I have are the two originals that were bandedme.

There'sso much paper up here, Mr. Lloyd. I think we are

both suffering from the same problem.

Q That'sAddendum D to your testimony.

10 MR. LLOYD: The witness has just confirmed that three
different lists that he'sbeen provided, including the lists

12
that were referred to today as lists of the flagship stations

13
taken from our direct case,don't have any Canadianstations
and Mexican stations.

14

BY MR. LLOYD:
15

Q Is that correct?

17

18

19

20

21

A Yes, sir.
MR. ELDRIGE: But how many are there in total?
MR. LLOYD: You want him to count all three lists,

Mr. Eldrige?

MR. ELDRIGE: I 'm trying to account.

MR. LLOYD: Wby don't you ask him when you get, the

23

24

25

witness back, insteadof interrupting my examination.

CHAIRPERSON BURG: Mr. Lloyd

MR. ELDRIGE: I don't think that was called for.
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