
Before the
COPYRIGHT ROYALTY TRIBUNALllll 20th Street, N.W.

Washington, D.C. 20036

In the Matter of

Distribution Proceedings
Concerning Copyright Royalty
Fees for the Period January 1
through December 31, 1978

RESPONSE OF PUBLIC BROADCASTING SERVICE
TO

'REQUEST FOR PRODUCTION 'OF DOCUMENT

This is the response of the Public Broadcasting

Service (PBS) to the "Request for Production of Document"

dated May 7, 1980 filed by the Motion Picture Association
of America, Inc., et a'l. (MPAA) .

PBS is willing to make available to the Tribunal
and the parties be fore the Tribunal relevant underlying
documentation and material regarding its evidence and

proofs. We so stated in our direct case (see PTV Exhibit 3,

Appendix F) and to date we have honored all requests for
the inspection of documents -- voluntarily and without the

pressure of potential subpoena power on the part of the
Tribunal.

The document, which MPAA is now seeking a second

opportunity to inspect, is a case in point. In its evidence

and proofs, PBS employed a sample of twenty public television



stations (listed in Appendix C of PTV Exhibit 3, a copy

of which is attached as Item A for handy reference).
Mrs Rhodes testified that in the selection of this twenty

station sample, he took into account. a number of different
factors, including: (i) the different types of noncommercial

educational licensees (community stations, university
stations, school district stations and state networks),

(ii) stations in large, medium size and small television
networks, (iii) UHP and VHP stations,'iv) maj or program

producing stations and stations that are not major program

producers, (v) stations with large program budgets and

stations with small program budgets, and (vi) stations
that were carried by cable systems on a distant basis to a

significant degree during the year 1978.

With regard to the last named. factor, PBS drew

upon a computer printout obtained. from .bi Associates.
This document was furnished to counsel for MPAA during

the course of the hearing. This printout was obtained

in or about. November 1979, nearly six months prior to the

modifications, up dates and corrections of the bi Associates

data that were reflected. in exhibits submitted in March 1980

and that were the subject of testimony on the part of

Mr. Wagner and Dr. Shosteck in April 1980. This printout
was obviously a rough tool, used solely for the purpose of



generally identifying public television stations that were

carried on a distant basis to a significant degree. It
was adequate for that limited purpose: Although the dollar
figures on this printout for 2 of the 20 stations seemed

inordinately high, counsel for NPAA acknowledged on the

record (following inspection of the printout.) that the

dollar figures for the other l8 of the 20 stations cor-

respond with MPAA's information and intelligence concern-
%/

ing the matter.

If there were any question concerning the method

and basis for selection of the twenty station sample by

PBS that would warrant a second inspection of the computer

printout by MPAA, then such a further inspection would be

assented to voluntarily by PBS. However, no reason has

been stated in the pleading filed by NPAA, nor is any

reason discerned by PBS, why a second production of the

document is needed for this purpose.

"/ Even as to the two stations in question (WPBO and $ G,VT),
the printout was adequate for the limited purpose of generally
identifying stations that were carried to a significant degree.
If distant carriage fee figures are restricted to cable systems
in the home state (plus a nearby neighborhing state) of each
station, as stated on the record by counsel for PBS at
Chairman Burg's request, the dollar figures are still quite
substantial (approximately $ 75,000 in the case of WPBO and
approximately $ 130,000 in the case of WLVT) and in line with
the dollar figures of the other 18 stations.



It should be underscored that the computer

printout in question long antedated -- and was not employed

in — the analysis of PBS arriving at. the conclusion that
approximately 12% or one-eighth of all hours of distant
carriage in 1978 constituted public television programs.

That analysis relates to hours, not dollars, and is suc-

cinctly described in PTV Exhibit 8 (attached for handy

reference as Item B). The work for this analysis (and

related analyses more particularly described in PTV

Exhibit 3, Appendix P, and PTV Exhibit 9) was performed

primarily by PBS research and. legal personnel. To the

limited extent bi Associates was used. in this process

(aggregating total hours of distant carriage), this
occurred nearly six months after the printout, in question

was run, utilizing refined data then in the possession of

bi Associates concerning which Nr. Wagner and Dr. Shosteck

have testified. While there appear to remain some unan-

swered questions about the ultimate work product of bi
Associates, PBS has verified the accuracy of its basic

conclusion that approximately 12% of all hours of distant
carriage in 1978 consisted. of public television programs

by corroboration of the bi Associates data with an analysis



of corresponding NPM data. See testimony of Nr. Rhodes

on May 5, 1980, transcript pp. 86-89, attached as Item C.

Respectfully submitted,

Gene A. Bechtel

Arent, Fox, Kintner, Plotkin 6 Kahn
1815 H Street, N.W.
Washington, D. C. 20006

Counsel for Public Broadcasting Service

Nay 16, 1980



CERTIFICATE OF SERVICE

I hereby certify that, on this 16th day of May,

1980, copies of the foregoing Response of Public Broadcasting

Service to Request for Production of Document were served

upon parties to this proceeding by first class mail, postage

prepaid, addressed to each of the following:

*Arthur Scheiner, Esquire
Wilner & Scheiner
2021 L Street, N.W.
Washington, D.C. 20036

James F. Fitzpatrick, Esquire
Arnold & Porter
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Judith Jurin Semo, Esquire
Squire, Sanders & Dempsey
21 Dupont Circle, N.W.
Washington, D AC. 20036

Philip R. Hochberg, Esquire
Vorys, Sater, Seymour & Pease
1800 M Street, N.W.
Washington, D.C. 20036

Charles T. Duncan, Esquire
Peabody, Rivlin, Lambert & Meyers
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Janice F. Hill, Esquire
National Public Radio
2025 M Street., N.W.
Washington, D.C. 20036

Gordon T. King, Esquire
Coudert. Brothers
200 Park Avenue
New York, New York 10017

Albert F. Ciancimino, .Esquire
SESAC, Incorporated
10 Columbus Circle
New York, New York 10019

Edward W. Chapin, Esquire
Broadcast Music, Inc.
320 West 57th Street
New York, New York 10019

Richard Dannay, Esquire
Schwab, Goldberg, Price & Dannay
1185 Avenue of the Americas
New York, New York 10036

Jeffrey D. Southmayd, Esquire
Fisher, Wayland., Southmayd &

Cooper
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036

James J. Popham, Esquire
National Association of

Broadcasters
1771 N Street, N.W.
Washington, D.C. 20036

* By Hand



Bernard Korean, Esquire
AS CAP
One Lincoln Plaza
New York, New York 10023

Jacqueline Weiss, Esquire
Public Broadcasting Service
475 L'Enfant Plaza West, S.W.
Washington, D.C. 20024

Gene A. Bechtel
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(.'all L! I:ters Licensee

STA'I XONS SURVEYlID
AIID

197!I R()yhfrTIES Ph JD IJ'Y

CATV ' CARRY1NS Tl! EI I DI STA."IT

Locatxv&s

1978 rees
Paid by

Cahl.e System
Carrying Station

KAEr

KcrT

KQL'D

KVIE

WEDW

WJCT

I'IUSF

1V IiTIV

WUBII

KETC

Arizona State University Tempo, AZ

KQED, Inc.

Central California Educational TV

Connecticut Educational Televisio»
Corp.

Cos!m»nity Television, l»c.

University of South Florl.da

San Francisco, CA

Sacramento, Ch

Bridgeport, CT

Jacl!sonvi 1 le y FJ ~

Tampa, FL

Chicago Lducational Television Assn. Chicago, IL

WGBII Educational I"oundation

St. Louis Educational TV Coma!ission

Boston, Nh

St. Louis HO

(.'o!!!s!unity Television &f Southern Cal. Los Angeles, Ch Ilajor Producer

Najor Producer

State Network

Najor Producer

IIajor Producer

57,742.88

163,682. 7 I

172,738.2G

60!900 'O

81,176.28

57,091. 97

51,0G5.07

2G2,531.20

147,720.24

108,322.25

WPDO

WliV'I'DCN

SD Il City 6 Co. of Denver 6 State
of Colo.

The Ohio State University

Lehi!3h Valley Educational TV Corp.

I4etropoli tan Board of E!Iucatio»

Denver., CO

Portsmouth, Oll

Erie, Ph

Nashvi. lie, TN

108,098.05

lg22lr049 F 01

572,G78.30

29,256.51



Call Letters
KEIIA

Lice~&tace

Pub. Comtnunication Foundation for
North Texas

8 I hi loki. SUI!VEYIID
h.lb

) 97II ROYAL'I'IES I'AID BY
Ch'I'V 0 Ch.IIIYIIIS 'I'III".I DISTANT

Loca tion

Dallas, TX

S~ecial Type

major Producer

1978 I"ees
Paid hy

Cable Systems
Carry 1 n~c S t~& t 1 on

25G,949.38

K) oltI4

KUIIT

KUI".D

KCTS

14NVS

Southwest Texas Public Sroadcastinq
Council

Un) versity of Ilouston

University of Utah

University of I4asl&ington

District 9 brea Board of Vocational,
Teclinical and Adult Education

Austin, TX

Ilous ton TX

Salt Lake City, UT

Seattle, I4h

I li lwaukee, MI

tlajor Producer G7,437.49

88g729.71

112,).04.5l

95,147.66

79 r 703 ~ 19
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First Six Months: 19 7 8
Forms 2 and 3 Systems

PTV Portion of
Distant CATV Hours

Step One (Bv PBS):

Tabulated total broadcast hours for
each continental United States PTV
station for February week (260
stations) and November week (265
stations)
Information taken from our "carriage
report" files

Step Two (By bi Associates):

Applied total broadcast hours of
each PTV station to each instance of
distant CATV carriage
Multiply this by 26 to arrive at
aggregate distant PTV hours for six
month period:

2,007,054 hours

Related Step (By bi Associates):
Obtained total broadcast hours from
NAB for commercial stations:

Independents -- full time

Network affiliates — a percentage of
broadcast hours, to delete network
program time

Applied these hours to distant CATV carriage,
and multiplied by 26 to arrive at aggregate
distant hours of commercial stations:

14,048,636 hours



Step 3 (By PBS):

Arithmetic:

PTV Distant Hours
Comm. Distant Hours
Total Distant Hours

2,007,054
14,048,636
16,055,690

PTV share:





year; is that correct?
86

2
I

A That's correct.

Q Then, if you go over to the second page, Step 3, there
4

~ is some arithmetic there that hopefully is explanatory on

its face.

Now, that ' where you get your l2. 5 percent for the first
7 half of the year; is that correct?

That's right.

Q And then if you go over on page 9, you will see for

10 the second half of the year figures that tend to run along the

same lines, same. volume, and it comes out. to l2.2 percent;

is that correct?

13 A Correct.

Q Okay. Now these figures are identified in here as

being for Form 2 and. Form 3 cable systems; is that. correct?

16 A Right.

17 Q. Let's go back to Appendix F, where we have some

information that is only for Form 3 cable systems, and.I am

doing that because some of the claimants here submitted proofs

just based on Form 3. And Appendix F, if the Tribunal and.
20

counsel will leaf through it with me, you have got the divider
21

22

24

sheet that says Appendix F. And then you have got a little
writeup which identifies some attached tables. And then there

is the first accounting period., Forms 2 and 3 systems,. one

page. First. accounting period Forms 2 and 3 systems, a second.
25

crfccuxatc cfPcpotfing C'o.,



87
V

page. That ' where we have our 12. 5 percent. Proceed with

!

me, if you will. Second accounting pe" iod, Forms 2 and. 3

systems, one page, second page. Now, we come to where I want

to get. First accounting period., Form 3 systems, only. And,

you can either look at the bottom of that page where it has =.:

812,308 hours, or you can go over to the second page, and you

can see total public television, 812,000 distant hours, 11.2

percent.

10

Now, Mr. Rhodes, it's my und.erstand.ing that this was

arrived at in the very same way that we got the 2,000,000 hour

for Forms 2 and 3 systems, except Mr. Wagner 's company broke i

12 out for us and only gave us the Form 3 cable systems that carr

13

14

our stations. And so we have a smaller figure of 800,000. Is

that your understand.ing?

15
A That's correct.

16

17

18

Q Now, sir, I am going to ask all concerned here to just

flag that 812, 000 figure, 812,000 distant educational .hours,

Form 3 systems always, and hold that and see if it doesn'

19
hold. up.

20
Mr. Rhodes, you were here last week, were you not,

when there was testimony put in by Mr. Wagner and about his

company and its operations?

23

24

25

A. I was.

Q And you shared wi th the chairman of the Tribunal and

some of the rest of us at lea.st some confusion about exactly

how he came up with this first
cAccuxafe'cporfinp Ca., inc.



Yes.
88

Q Now, have I asked you, sir, to do a computation of

our distant hours for the first. six months of 1978, based upon

MPAA exhibits as a rough cross check of the accuracy of our

lip l2 percent f igure?

Yes.

Now, sir, in so doing, we started out with MPAA Exhib

XXSS, is that correct'?

Correct.

12

14

16

Q And. if i;t please the Tribunal, I only have my marked

up copy, but this is a document which the MPAA put in at some

point along the line that shows instances of distant signal

carriage by Form 3 cable systems throughout the country, all
stations, commercial, non-commercial, and the number of instanc s

of carriage. And I think perhaps before we proceed further,

I will show this to you to refresh your recollections.

Is that the document that I have identified that we

worked with?

A Yes, it is.

20

22

23

24

25

Q Now, sir, in this document you went through, as I

understand it, and counted. &ut the number of instances where

a Form 3 cable system carried as a distant signal one of'ur
stations. Is that correct?

Right.

Q And. you came up with how many instances of such

carriage?

cAccu tafe Mepa~~i ag Cc., inc.


