ORIGINAL

Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C.

In the matter of

Docket No. CRT 79-1
Distribution of
Cable Royalty Fees

Nt e et s N

MOTION FOR A RULING CONCERNING
THE SHARE OF THE ROYALTY POOL
TO WHICH NCAA IS ENTITLED

The Joint Sports Claimants hereby request the Tri-
bunal to rule that the National Collegiate Athletic Associa-
tion ("NCAA") is entitled to no more than $3,382.79 of the
1978 cable royalty pool -- the precise amount which the
NCAA requested in its claims filed in July 1978 and July
1979.

As discussed below, the KCAA has no authority to
claim royalties attributable to all ccllegiate telecasts;
its authority extends to nothing more than the handful of
telecasts in which it and two of the approximately 862
collegiate athletic associations own the copyright. The
Joint Sports Claimants urge that the Tribunal expeditiously
grant this motion so as to avoid any needless expenditure of

time and effort during Phase II comparing the telecasts of



the Joint Sports Claimants with the collegiate telecasts
which were not encompassed within the claims originally
filed by the NCAA.

I. BACKGROUND

In its Phase I decision the Tribunal determined that
the Joint Sports Claimants and NCAA were collectively en-
titled to 12% of the royalty pool. The Tribunal, however,
did not indicate how this 12% was to be divided between the
two groups of claimants. As the Tribunal is aware, the
Joint Sports Claimants have agreed on a distribution among
the four professional sports leagues which they represent
(Major League Baseball, National Basketball Association,
National Hockety League and North American Soccer League),
and each of the leagues has agreed upon a distribution among
its member clubs (some 89 in number). No agreement, how-
ever, has been reached between the Joint Sports Claimants
and the NCAA.

In an effort to avoid a Phase II controversy, the
Joint Sports Claimants offered to settle with the NCAA on
the basis of the data contained in their A.C. Nielsen audience

viewing study -~ a study upon which both groups relied
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during Phase I. The Nielsen study shows that all of the
non-network collegiate sports telecasts had a distant cable
audience which accounted for 3.6% of the total sports
audience; application of this figure to the 12% awarded by
the Tribunal would result in an NCAA share of 0.432% of the
entire pool or more than $60,000. As discussed below, this
share is considerably greater than that to which the NCAA |
can properly claim an entitlement given the de minimis
nature of the interests it is authorized to represent (i.e.,
itself and only two of the approximately 862 collegiate
athletic associations). This share also represents the maxi-
mum of any reasonable award that could be made, utilizing the
criteria announced in the Tribunal's Phase I decision,
for all collegiate telecasts, the wvast bulk of which the
NCAA cannot properly claim.

Nevertheless, the NCAA demanded a share equal to 25%
of the 12% awarded sports, or 3% of the entire royalty pool --

more than 100 times what it originally wvalued its claim to be.

*/ 1Indeed, as the NCAA itself advised the Tribunal, "the
Nielsen Study in evidence is entitled to receive great weight
in the Tribunal's deliberations." "Phase I Post~-Hearing Brief
of the National Collegiate Athletic Association" at p.50.

See also "Proposed Findings of Fact and Conclusions of Law of
the National Collegiate Athletic Association" at pp.15-17.




Tts only purported justification rested upon a time-based

comparison between what it believes to be the total number

of all collegiate sporting events and the sporting events
in which professional clubs represented by the Joint Sports
Claimants had supposedly participated. The NCAA's latest
estimate of the value of its claim, based solely upon a
factor to which the Tribunal has attached only minimal
significance (i.e., time), has necessitated the instant
motion and, unless the motion is granted, further proceedings
during Phase II.
II. ARGUMENT

Throughout the Phase I proceedings the NCAA had
consistently echoed the position advanced by the Joint
Sports Claimants that time alone does not provide an ade-
guate basis for distributing the royalty pool. But now that
the sports royalties must be divided, the NCAA has con-
veniently abandoned this position in favor of one which, it
believes, will garner a greater slice of the pie for it.

The NCAA's "time" figures, which themselves take no

account of actual cable carriage of sports programming, are
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not only wrong as a matter of fact but inconsequential
as well; the Tribunal has already ruled that time is no
more than a secondary consideration. When one looks at
what the Tribunal has determined to be the primary con-
siderations (value and harm), it is quite apparent that the
NCAA has no support whatsoever for its outlandish demand of
25% of the total sports royalties.

Indeed, the Nielsen study demonstrates that the
very conclusions applicable to broadcasters' local pro-
gramming apply to collegiate programming as well, i.e., that
during an average quarter hour, the distant cable audience for
a professional sports event is almost four times greater
than that for a collegiate sports event; and (2) the total
audience for collegiate sports events is less than one-half
of the total time. When these facts are considered in light

of the other proof submitted by the Joint Sports Claimants

*/ The Joint Sports Claimants are prepared to show that,
based upon their Nielsen data, qualifying collegiate sports
telecasts occupied only 7.7% of the total sports time. This
study, of course, unlike the NCAA's bare allegations,

takes account of actual CATV carriage of sports programming.
See also Tr. 4/9 at p.l48 (testimony of MPAA's Mr. Cooper)
(referring to the MPAA's time-based study, Mr. Cooper noted,
in response to a question from NCAA's counsel, that "[v]ery
few entries were made in terms of college sports. Primarily,
in college sports it seemed to be distributed on the part of
network programming.").



(which focused upon professional sports programming) and

the total failure of the NCAA during the proceedings to do

*/

anything more than assimilate the proof of other parties,

the 0.432% of the entire royalty pool suggested by the

Nielsen data represents the maximum award for all collegiate

sports.

The claim actually filed by the NCAA cannot, however,

be distorted so as to reflect an entitlement to this entire

sum. The very narrow scope of the NCAA's claim is best

demonstrated by their own filings before the Tribunal --

In a memorandum filed with the Tribunal on
November 15, 1979, the NCAA indicated that

there are at least 725 four-year colleges and
universities, 71 collegiate conferences and 66
other institutions and organizations involved

in collegiate athletics. The NCAA further noted
that in some cases it is the copyright owner of
collegiate sports telecasts; in other cases, one
of the 862-collegiate athletic associations

is the copyright owner.

In its claim for the first half of 1978,

the NCAA sought royalties only for "NCAA-
copyrighted works." (Exhibit 1) In its claim
for the second half of 1978, the NCAA expanded
its request to include "NCAA-, BCAA- (Boston
College Athletic Association), or University

of Kentucky-copyrighted works." (Exhibit 2)

In the latter filing, the NCAA identified

itself as a claimant "on its own behalf and on
behalf of Boston College Athletic Association and

*/ See Joint Sports Claimants Proposed Findings and Con-
clusions at 53-56, 68.



the University of Kentucky Athletics Associa-
tion."

—-— None of the over 860 other collegiate athletic
associations not encompassed within the NCAA's
claims has ever filed its own claim covering
the first or second half of 1978.

—-— The NCAA valued its first-half 1978 claim to be
precisely $1,953.90 (Exhibit 3) and its second-
half 1978 claim to be $1,428.89 (Exhibit 2). To
arrive at these figures, the NCAA employed a
formula which was based upon the two telecasts it
identified in its first-half 1978 claim, and the
three telecasts identified in its second-half
1978 claim.

In its original filings the NCAA did not so much as
suggest that it had authority to claim for anything other
than the telecasts in which it and (for second-half 1978)
only two of the 862 collegiate athletic associations owned
the copyright. Quite to the contrary, the $3,382.79 value
which the NCAA placed upon its claim and the fact that it
separately identified the two colleges on whose behalf it
was acting (Boston College and the Univeristy of Kentucky)
clearly demonstrate that it understood the de minimis

nature of the claim it was authorized to prosecute.

No one, of course, is suggesting that the NCAA's claim

should be limited because of an inartfully drafted pleading.




The point, rather, is that the NCAA, when it filed its claim,

had authority to act only for itself and (with respect to second-

half 1978) only two collegiate institutions. The NCAA's claims

are limited to the copyrighted programs within that sphere,
and it has no greater right to the unclaimed collegiate
sports telecasts than, for example, the Joint Sports
Claimants.

The fact that the NCAA had counsel in the hearing
room who questioned the witnesses of other parties provides
no basis for allowing the NCAA belatedly to expand its claim.

Equally unavailing are the NCAA's attempts to alter the

scope of its original claim by seeking -- well after this claim
had been filed -- "assignments" of royalty claims from

*/
various colleges. Any such post hoc "assignment" cannot,

for at least two reasons, be relied upon to inflate the NCAA's
royalty award. First, none of these institutions filed

timely claims for 1978 royalties, as required by the Copyright
Act and the rules of the Tribunal, and thus they have nothing
to assign. Second, the authority to represent these insti-
tutions did not exist at the time that the claims were re-

quired to have been filed under the Act and the Tribunal's

*/ 1Indeed, as recently as last month the NCAA was still
soliciting these authorizations. (See Exhibit 4.)



rules. To hold otherwise would mean that any person might

file a claim for all otherwise unclaimed programming and

then attempt to legitimize this claim by receiving belated
*

authorizations.m/

ITT. CONCLUSION

In sum, the NCAA's claim is limited to those 1978
collegiate sports telecasts in which it owns the copyright
and to those second-half 1978 collegiate sports telecasts in
which Boston College and the University of Kentucky are the
copyright owners. The NCAA has valued those telecasts at
$3,382.79, which seems generous indeed in view of the NCAA's
total failure to present any independent evidence in this
proceeding and the fact that only a relative handful of
telecasts are involved. Indeed, if the formula which pro-
duced this $3,382.79 figure were utilized for all of the

over 750 collegiate sporting events alleged by the NCAA to

*/ The Tribunal, of course, recognized the impropriety of
this action when it required that any joint claim "include a
concise statement of the authorization for the filing of the
joint claim." 47 C.F.R. § 302.2. This provision was adopted,
at the request of the professional sports leagues, to prevent
the very conduct in which the NCAA is engaged. See 43 Fed.
Reg. 24528 (June 6, 1978). There is no statement in the NCAA's
claims which indicates that it is authorized to claim for any-
thing more than those works in which it (and for second-half
1978) Boston College and the University of Kentucky actually
own the copyright.



_10_.
have been televised and retransmitted by cable, college
sports along might well be entitled to more than the 12%
share wﬁich the Tribunal awarded all sports.

The Tribunal should therefore rule that the $3,382.79
originally sought by the NCAA sets the outer limit of its
claim. Such a ruling is required as a matter of law, and to
issue the ruling now will greatly simplify the Phase II
hearings and avoid burdening the record with extraneous
material.

Respectfully submitted,

i/

James F. Fltzpatrlc
David H. Lloyd
Robert Alan Garrett
Vicki J. Divoll

ARNOLD & PORTER

1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202) 872-6878

Q&‘@ W Wﬁj%

Of Counsel: Philip R. Hochberg
VORYS, SATER, SEYMOUR & PEASE
Alexander H. Hadden 1828 I, Street, N.W.
Office of the Commis- Washington, D.C. 20036
sioner of Baseball (202) 296-2929

15 West 51st Street

New York, New York 10019 Attorneys for the Joint Sports
Claimants

Dated: August 13, 1980
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JCHN D, CUMMINS
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WASHINGTON, D. C. 20036

TELEPHONE (202} 862-7000
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EXHIBIT 1.

27 JUL iy

CLEVELANO OFFICE:
SQUIRE, SANDERS & DEMPSEY
1800 UNICN CCMMERCE 2UILDING
CLEVELAND, OHIO 4<41IS
(218} 696~-9200

EUROPEAN OFFICE:
AVENUE LOUISE, IS5 E0OX 1S
1050 BRUSSELS, BELGIUM

TELEPHONE 648.17.(7

CF COUNSEL

. ATTORNEY'S OIREGT CIAL
MARIE LCUISE LORICAN

862-7036
July 26, 1978

. i’

Dear Sirs:

Enclosed is an original and one copy of the Claim
to copyright royalty fees for cable system transmissions
during the period January 1 through June 30, 1978, filed
on behalf of The National Collegiate Athletic Association.

We request that the copy be stamped as filed with
the Tribunal and the stamped copy returned to us at the
above address for our files. Please advise us if addi-
tional copies of the Claim are desired for use by the
Tribunal, and we will be happy to provide them.

Sincerely yours,

é&égié:ffzg;gzﬁ;%;ZZa¢¢;«

Ritchie T. Thomas

Copyright Royalty Tribunal
1111 20th Street, N.W.
ashington, D. C. 20036

Enclosures
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BEFORE THE COPYRIGHT ROYALTY TRIBUNAL
WASHINGTON, D. C.

CLAIM TO CABLE ROYALTY FEES FOR SECONDARY TRANSMISSIONS
DURING THE PERIOD JANUARY 1 THROUGH JUNE 30, 1978

: ON BEHALF OF .

" THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

[ U U

w«
Pursuant to Section 111 of the Act for General Revision

of the Copyright'Law‘Ki?-béé § 111), and the Regulations of
the Copyright éoyalty Tribunal (37 CFR Part 302), The National
Collegiate Athletic Assoclation (NCAA) hereby submits the
following claim for cable royalty fees arising from the
secondary transmission to thé public of primary broadcast
transmissions embodying performances or displays of WCAA=
copyrighted works during the period January 1 through June 30,
% 1878, inclusive.

1. PFull lLegal Name of Claimant::

The National Collegiate Athletic Association

i 2. Full Address of Claimant:

U. S. Highway 50 and Nall Avenue
P. 0. Box 1906
Shawnce Mission, Xansas 66222

3. General Statewment of the Hature
of the Copyrighted ¥orks Whose
Secondary Transmission Provides the
Basis of the Claim: )

—

Motion pictures and other audiovisual
works as defined in 17 USC § 101.

ndary Transmission Establishing
s _for the Claim:

Identification of At Least One

.

H

1 Ca itaech 12, 1978, primary transwadssions wewve :wa2de on a
{ aonnetwork Bosls «abodying performancas or displays of the
‘ .

1

following %o RCAA-copycighted works:

e s mem = == - - E . — S m——— e e e - —_
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- 1978 National Collegiate Basketball
i i, Championship -~ Missocuri v. Utah

1978 National Collegiate Basketball
Championship -=- Creighton v. DePaul

These works were produced by the-NCAA and all actions required
by the Copyright Law to be taken in order for the NCAA to

secure copyright in these broadcasts were taken. The primary

.
.
U S

transmissions were made over the following television broadcast

. stations licensed by the Federal Ccmmunications Commission: .
- =

4

; Game R Broadcast Stations

; - %

! Missouri v. KUTV, Salt Lake City, Utah
Utah KOMU, Columbia, Missouri »

KMTC, Springfield, Missouri
XMBC, Kansas City, Missouri
WIBW, Topecka, ¥ansas

Creighton v. ¥MAQ, Chicago, Illinois
. . DePaul . KTV, Omaha, Nebraska

.

The NCAA has determined from official Federal Cowmunica-

PSR S VUL AT AV SV

tions Commission records that the cable systems listed helow
had authority to make secondary transmissions of these
telcecasts beyond the local service arca of the primnary

! ’ tran:mitteré, as those terms are defined in Section 111(£)

of the Copyright Law.

e e

T+ has not been feasible for the NCAA more specifically
to identify each cable system that in fact wmade such secondary
. rransmissions, because those data are not presently available

- : 0 the public and will not be avail ble urtil the August,

1978 f£iling of Statements of Account by cable systems reguired

by rer, -lations of the Register of Copyrights. Certain of
ihe below-listed systems have advisad counsel o the VWCAA

ihat bhey in Fact cacried ihe tolucashs conconand, and Lose

syuienas are identified by ¢stericks. The NCAA balieves that

H

{

g . a substantial nuuber of the other woble. systems listed beleow

<

i wede secondacy bransmissions of the specified primary itcanuaissios
i

we



and, although it is impractical to attempt to verify this

until the Statements of Account are filed, the NCAA intends

each cable system listed as an example of a qualifying
) ) 1 secondary transmission. Accordingly, the NCAA submits the.
following listing in compliance with the requirements of 37

. CFR §302.3(d):

Cable Systems Entitled to Make Secondary Transmissions,
of the Primary Transmissions of Missouri v. Utah
Beyond the Local Service Arcas of the Primary Transmitters

LY
=

American Televisicn and Communications Corp., Chanute, Kansas
American Television and €ommunications Corp., Independence, Kansas
American Television &nd Communications Corp., Neodesha, Kansas
American Television and Communications Corp., Parsons, Kansas .
Cablecom~General Inc., Abilene, Kansas
Cablecom-General Inc. Clay Center, Kansas
Cablecom—~General Inc. Concordia, Kansas
Karlen Communications, Inc., Hoisington, Kansas
Karlun Communications Inc., T.arned, Xansas
Community Antenna Systems Inc., Council Grove, Kansas
PO Warner Cable Corp., Russell, Kansas
g 4 Fort Cablevision Inc., Fort Scott, Kansas
; Ft Riley Cable TV Service Inc., Fort Riley, Kansas

Ft Riley Cable TV Service Inc., Ogden, Kansas

Kays Inc., Hays, Kansas
s . Ransas State Network Inc., Herington, Kansas

p Tola Cable TV Inc., Humboldt, Kansas

Tola Cable TV Inc., Iola, Kansas
Junction City Television Ine., Grandview Plaza, Kansas
: Junction City Television Inc., Juncition City, Xansas
Manhattan Cable TV Service Inc., HManhattan, Kansas
Beatrice Cable TV Co Inc., Marysville, Kansas
Pittsburg Cable TV Inc., Pittsburg, Kansas
Salina Cable TV System Inc., Salina, Xansas
Wamego Ccmmunity Antenna System Inc., Wamego, Xansas
Minneapolis Cable Inc., Minneapolis, Kansas
General Communications Inc., Gas, Kansas
Republican Valley Cable Inc., Clyde, Xanzas
Republican Valley Cable Inc., Clifton, Kansas
Beatrice Cable TV Co Inc., Marshall, Xansas
American Television and Communications Coxp., Boonville, Missouri
H American Television and Communications Corp., Maryville, Missouri
! Cablecom-General of Kirksville Tne., Kirksville, Missouri
: Warner Cable Transmission Corp., El Dorado Springs, Missouri
Warner Cable Corp., Pairfax, Missouri
Warner Cable Corp., Rock Port, Missouri
*Warner Cible Corp., Tarkio, Missouri
WCI Cable vision Inc., Jefferson City, Missouri
PCI ablevision Tne., Moberly, 1lssouri
“levada 4V Cable Co Tne., Navada, Missouri
Cable Y System Inc of Ecthany, Bethany is
Princaiten Cablevision Inc., Princnton, M¥issouri
Grant City Caeblevision Ine., Grant City, Hissouri
American Television and Cowmaunications Coup., Yalls City, Hebraska
Huntsville £V Cable Inc., Hunisville, Arkensas
Twin Takes Television Corp., Berryville, Arkansas

‘
PR
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Twin Lakes Television Corp., Eureka Springs, Arkansas

Texas Community Antennas Inc., Johnson, Arkansas

Texas Community Antennas, Inc., Springdale, Arkansas

*Village CATV Inc., Bella Vista Village, Arkansas
Consolldated Cable TV Inc., Clinton, Arkansas
Ind. Co Cable TV Inc., Evening Shade, Arkansas
Marmac Cable TV Inec., Ash Flat, Arkansas
Carthage Cablevision Inc., Carthage, Missouri

Warner Cable Transmission Corxp., El Dorado Springs, Missouri

Warner Cable Corp., Waynesville, Missouri

*Rolla Cable System Inc., Rolla, Missouri
Cablevision of Missouri Inc., Eldon, Missouri
Rolla Cable System Inc., Northwye, Missouri
Versailles Totalvision Inc., Versailles, Missouri

Midwest Diversified Communications Inc., Lake Ozark,

Midwest Diversified Communications Inc., Camdenton,
Vinita Cablevision Inc., Vinita, Oklahoma

American Television Communications Coxp., Chillicothe, iissouri

Cablecom~General Ine.,-Brookfield, Missouri

Missouri

HMis

souri .

Cablecom~General of Kirksville Inc., KlrkSVlllE, Missouri

Warner Cable Co;p., Warsaw, Missouri

Warner Cable Corp., Windsor, Missocuri

*Knob Noster Cable Inc., Knob Noster, Missouri
Jim Scott & Associates Inc., Lebanon, Missouri
Cablaccm-General Inc., Trenton, Missouri
*Warr nsburg Cable Inc., Warrensburg, Missouril

Missouri Valley Communications Inc., Lexington, Missonri
Missouri Valley Communications Inc., Carrolliton, Missouri
Missouri Valley Communications Inc., Concordia, Missouri

Knob Noster Cable Inc., Whiteman, Missouri
CATV of Higginsville Inc., Higginsville, Missouri

Missouri Valley Communications Inc., Richmond, Missouri

Mid-America CATV Systems Inc., Marceline, Missouri
Mid-America CATV Systems Inc., Carrollion, Missouri

American Television and Communications Corp., Chanute, Kansas
American Television and Communications Corp., Neodesha, Kansas
Zrmerican Television and Communications Corp., Parsons, Kansas

Mickelson Media Inc., Atchison, Kansas
*Belleville Community Antenna System Inc.,
Cablecom -General Inc., Beloit, Kansas
Karlen Communications Inc., Hoisington, Kansas
Karlen Communications Inc., Larncd, Kansas
Coffeyville Cable TV Inc., Coffeyville, Kansas
Warner Cable Corp., Russell, Kansas

Eureka Cable TV Inc., Eurcka, Xancas

Fort Cablevision Ine., Fort Scott, Kansas
Fredonia Cable TV Inc., Fredonia, Xansas

Xays Inc., Hays, KXansas

Iola Cable TV Inc., Bumboldt, Kansas

Iola Cable TV Inc., Iola, Kansas

Xansas City Cable Inc., Kansas City, Kansas
Sa11na Cable TV System Inc., Salina, Kansas

elecable of Cverland Park Inc., Overland Park Kansas

PoL?eYVJWle Cable TV Inc., Cherryvale, Xans
2yville Cahle TV Ine., Caney, Xansas

on, Larcy D et al, Oszawatomie, ¥Xansas

el ity WCT of Xasasas Ine., QC(V\H”O]L., Konaas
Star Cablevisicn of Xantas City Tae.,
Star Cabloevision of Dasota Ina., De Salo, Xang
! Star Cablevision of Gardner Iac., Gordner, Kans
Ce-spunity TCL of Xansas Tnc., Fai,way, Ki-uas

«Q

C

Belleville, Kansas

Lonuas
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Six Star Cablevision of Bonner Springs Inc., Bonner Springs, Kansas
Community TCI of XKansas Inc., Lenexa, Kansas

Telecable of Overland Park Inc., Lenexa, Kansas

Telecable of Overland Park Inc., Lexwood, Kansas

Telecable of Overland Park Inc., Mission, Kansas

Telecable of Overland Park Inc., Roeland Park

Telecable of Overland Park Inc., Fairway, Kansas

Telecable of Overland Park Inc., Shawnee, Kansas

Telecable of Overland Park Inc., Prairie Village, Kansas

Telecable of Overland Park Inc., Merriam, Kansas

Cable TV of Pacla Inc., Paola, Kansas

Minneapolis Cable Inc., Minneapelis, Kansas

General Communications Inc., Gas, Kansas

Cable TV of Pacla Inc., La Cygne, Kansas -

Tri-River Cable Inc., Hillsboro, Kansas o

American Television and Communications Corp., Maryville, Hlssourl
Warner Cable Corp., Fairfax, Missouri

Warner Cable Corp., Rock Port, Missouri

Warner Cable Corp., Tarkio; Missouri

American Telev1slon*and Communlcatlons Corp., Maryville, Missouri
Warner Cable Corp., Fairfax, Missouri - -
Warner Cable Corp., Tarkio, Missouri

American Television and Communications Corp., Falls City, Nebraska
Beatrice Cable TV Company Inc., Beatrice, Nebraska

T-V Transmission Inc., Auburn, Nebraska

T-V Television Inc., Fairbury, Nebraska

T-V Transmission Inc., Humboldt, Nebraska

T-V Transmission Inc., Pawnee City, Nebraska

T-V Transmission Inc., Table Rock, Webraska

T~V Transmission Inc., Tecuniseh, Nebraska

Cable Systems Entitled to Make Secondary Transmissions

of the Primary Transmission of Creighton v. DePaul Beyond

the TLocal Serxrvice Areas of the Transmitters

Warner Cable Transmission Corp., Rochelle, Illinois
Liberty TV Cable Inc., Charleston, Illinois

Kankakee 1V Cable Co Inc., Limestone, Illinois

Sammons Communications of Illinois Inc., Bruce, Illinois
Television Transmission Co Inc., Spring Valley, Illinois
Cable Television Co of Illinois Inc., Chenoa, Illinois
Paxton Community Antenna System Inc., Paston, Illinois
Tel:vision Transmission Co Inc., Bureau, Illinois

Piper City Cable TV Inc., Piper City, Illinois

Vista Cable Inc., Monon, Indiana

Drake, Earl, Benton, Michigan

Four Flags TV Co Inc., Howard, Michigan

Warner Cable Corp., Guthrie Center, Iowa

Werxner Cable Transmission Corp., Sac City, Iowa

“Creston Cablevision Inc., Creston, Iowa

Kiay B L Vision Inc., Storm Lake, Icowa

Pullﬁll Cable Co Inc., Carrxoll, ITowa

Valley Gable vision Inc., Filer, Tdnho
valley Coble Vision Inc., Kimborly, Idzho
Valley Cable Vision Inc., Twin ralls, Idaho
ner Cable Coxp., Hiswaiha, Zeénsas

hrice Cable TV Co Inc., Harysville, Xannas
hington Cable 1V Inc., Washiangion, Xansas



.

Beatrice Cable TV Co Inc., Marshall, Xansas
Mid South Telecasters Inec., Covington, Touisiana
i : Grant City Cablevision Inc., Grant City, Missouri
- : Apcllo Communications Inc., South Sioux City, Nebraska
; T-V Transmission Inc., Fairbury, Nebraska
T~V Transmission, Inc., York, Nebraska

'

:

g i l This listing.is submitted_sclely in response to the
; ' 1 reéuirement for identification of an illustratéve secondary
! ’ 1 transmission establishing a basis for this claim. It is not

! ! intended, and should not be understood, to he a complete or
2 . ’ = -

j o final listing of gqualifying secondary transmissions of NCAA
' ;

: works. : L ar——

i

CERTIFICATE OF DEPOSIT

Pursuant to 37 CFR § 302.8, T hereby certify that the
foregoing claim submitted on behalf of The National Collegiate
Athletic Association was.addressed to the Copyright Royalty

Tribunal, 1111 Twentieth Street, N. W., Washington, D. C«

+

20036 and deposited with the United States Postal Service on
July 264 ., 1978 with sufficient postage as first class mail.
I further certify that this law firm is counsel to the NCAA

and that I am authorized to submit this clainm on that organiza-

tion's behalf.

| (DA i

Ritchie 7. themas
Cox, Langford & Brown

21 pupont Circle, N. W.

, Washington, D. C. 20036

Counsel to The National Collegiate
! Athletic Association

b W -

Dated: (3hz,_:a‘/fvg
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R DT STRICT OF COLUNMBIA) B
_1 Pafore me this day cume Ritchie . “howns, pawvsonally
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EXHIBIT 2.
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BEFORE THE COPYRIGHT ROYALTY TRIBUNAL / Z C,
WASHINGTON, D.C. =

CLAIM TO CABLE ROYALTY FEES
FOR SECONDARY TRANSMISSIONS DURING THE PERIOD
JULY 1 THROUGE DECEMBER 31, 1978

Pursuant to Section 111 of the Act for General Revision of
the Copyright Law (17 U.S.C. § 11l1), and the Regulatioﬁs of the
Copyright Royalty Tribunal (37 C.F.R. Part 302), the Rational
Collegiate Athletic Association (NCAA) hereby subrniits the follzﬁ-
ing claim on beha;f”qﬁ'iﬁﬁélf, the Boston College Athletic
Association, Chéstnut Hill, Massachusetts 02167 (BCAA), and the
Univeréity of Rentucky Athletics Aséociation, Memorial Coliseum,
Lexingtoﬁ, Kentucky 40506, for cable royalty fees arising from
the secondafy transmissions embodying performances or displays

of NCAA-, BCAA~, or University of Kentucky~-copyrighted works

during the period July 1 through December 31, 1978, inclusive.

1l. Full Legal Name of Claimant:

The National Collegiate Athletic Association {eon
its own behalf and on behalf of Boston College Athletic
Association and the University of Kentucky Athletics Association]

2. Full Address of Claimant:

U. S. Highway 50 and Nall Avenue
P. 0. Box 1906
Shawnee Mission, Kansas 66222

3. General Statement of the Nature of the Cocovricghted
Works whcose Seconcdarv Transmission Provides the
Basis of the Claim: ’

Motion pictures and other audiovisual works as
defined in 17 UG.S.C. § 101.

4. Identification of At Least One Secondarv Trans-
mission Establishing a Basis For The Clalim:

On October 14 and December 6, 1978, primary trans-
missions were made on a non-network basis embodying performances

or displays of the following two BCRA-copyvrichted works:
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October 14, 1978 - Footkall Game '
with Tulane University

December 6, 1978 - Basketball Game
with Providence College’

On September 16, 1978 primary transmissions were
made on a non-network basis embodying a perZormance of the
following University of Kentucky copyrighted work: ® 7

September 16, 1978 - Football Game
with the University of South Carolina

Thése works were produced by authority, respective-
ly, of BCAA and the University of Kentucky, and all actions
required by the Copyright Law to be taken tc secure copyright in
these broadcasts were taken. The primary transmissions of the
BCAA copyrighted games were made over WLVI, UHF Channel 56,
Cambridge, Massachusetts. The primary transmission of the
University of RXentucky game was made over WKYT, Lexington,
Kentucky.

NCAA and BCAA have determined from official Federal
Communications Commission records that the cable systems listed
in Attachment A had authority to make secondary transmissions of
the above-~described telecasts of BCAA works beyond the loéal
service area of the primary transmitters, as those terms are
defined in Section 111(f) of the Copyright Law. NCAA and BCAA
have also determined that Warne; Cable Corporation of Beflin,

N.H. has indicated in its Statement of Account filed with the

Register of Copyright that it regularly carries the signal oz

WLVI presumably including these telecasts.

i

.

NCAA and the University of Kentucky have determined

from official Federal Communications Cocrmission records that the
cable systems listed in Attachment B had authority to make
secondary transmissicns of the above-descrited telecast of the

University of Xentucky work beyoné the local service area of the
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primary transmitter, as those terms are defined in Section
111(£f) of the Copyright Law. They have also been advised that
Tower Cablevision Inc. of Ashland, Kentucky regularly carries
the signal of WKYT, presumably including this telecast.

The above statements are submitted solely in
response to the requirement for identification of anrillustrative
sécondary transmission establishing a basis for this claim. THey
are not intended, and should not be understood, to be a complete
o; final listing-ofyaéalifying secondary transmissions of NCAA,

BCAA, or University of Kentucky works.

5. Estimated Compulsorv Licéknse Fees

$§ 200.62 BCAA works
1,228.27 University of Kentucky works

$1,428.89 Total
6. Justification of Estimated License Fees

¢ .

The estimates set forth above were calculated by

first determining, as to each of the telecasts, which, of the
cable systems shown on the most recent FCC TV Station Authori-
zation Report. for the primary transmitter concerned had authofit&
to carry that station's signals on a permissive basis, and then
computing the total number of subscribers listed for thoée
systems ~- 183,498 in the case of WLVI and 51,833 in the case of
WKYT. These potential distant cable audiences for the broadcasts
concerned were the equivalent of 10,031 percent of the WLVI

broadcast market and 24.57 percent of the WKYT market respective-

ly. Accordingly, these percentages were applied to the fees paid'’

for the broadcast rights to the events concerned, yielding
reasonable, market-based cable .license fees. While NCAA, BCAA
and the University of Kentucky believe that this methodology is
the appropriate way to determine the fee in this instance, they
reserve the right to use other methods of ccmputing copyright
royalty fees in other cases, as may appear appropriate in the

circumstances.
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NCAA was authorized to file this claim on behalf of BCaA
by a letter dated April 9, 1979 from Mr. William IJ. Flynn,
Director of Athletics of Boston College, and on behalf.of the
University of Xentucky in a telephone conversation of July 30,

1979 with Mr. Cliff Hagan, its Director of Athletics.

CERTIFICATE OF DELIVERY

w

Pursuant to 37 C.F.R. § 302.8, I hereby certify that the
foregoing- -claim sgbmittédwsh‘behalf of the National.Collegiate
Athletic Association, the Boston College Athletic Association,
and thé University of Kentucky Athletics Association was hand
delivered to the Copyright Royalty Tribunal, 1111 Twentieth
Street, N.W., Washington, D.C. 20036 on July 31, 1979. I further

certify that this law firm is authorized to submit this claim on

Ritchie T. Thomas

SQUIRE, SANDERS & DEMPSEY
21 Dupont Circle, N.W.
Washington, D.C. 20036

those organizations' behalf,

Dated: July 31, 1879

CITY OF WASHINGTON ) .
DISTRICT OF COLUMBIA ) SS3

Before me this day came Ritchie T. Thomas, personally known
to me, who, after being duly sworn, affirmed that the statements
made in the foregoing Certificate of Delivery are true, correct
and complete to the best of his information and belief.

SWORN AND éUBSCRIBED TO before me this 31st day of July,
1979.

. | | 7£¥34f~/ g%- \;LALQJQLA:

naror Harris, sQTaxy pabLic
Tz Coimsiion L.pLes WarTd O3, 1:35
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. ATTACEMENT A
Cable Systems Authorized to Carry WLVI, Cambridge, Massachusetts
: Beyond the Signal Area of Its Transzitter
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BEFORE THE COPYRIGHT ROYALT& TRIBUNAL
WASHINGTON, D.C. -

Supplemental Filing of
The National Collegiate Athletic Association

Pursuant to § 302.5 of the Copyright Royalty Tribunal
Regulations, the National Collegiate Athletic Association (NCAA)
submits this Supplemental Filing to provide additional informa-
tion regarding its Claim to Cable Royalty Fees for Secondaryw -
Transmissions During ;§§~geriod January 1 through June 30, 1978
filed with the Tritunal on July 26, 1978.

1. Estimated Amount of Royalty Fees to which
the NCAA believes it is entitled:

$1,953.50
2. Justification
The estimate set forth above was calculated by first deter-
ming, as to each of the telecasts listed in the Claim filed by
the NCAA with the Tribunal on July 26, 1978, which'of the cable
systems shown on the FCC TV Station Authorization Reports for the
broadcast station concerned had authority to carry that station
on a permissive basis, and then computing the total number of ‘
subscribers listed for those systems. That number was then
expressed as a percentage of the total broadcast markeﬁ for the
station, and this percentage was then applied to the royalty fees
charged by the NCAA to the broadcaster in each case. The estimate
given above is the total of these individual charges. While the
NCAA believes that this methodology is the appropriate way to
determine the fee in this instance, it reserves the right to use
other methods of computing copyright royalty fees in other cases, .

as may appear appropriate in the circumstances.

CERTIFICATE OF DEPOSIT

Pursuant to 37 C.F.R. § 302.8, I hereby certify that the

foregoing claim submitted on behalf of the National Collegiate
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Athletic Association was delivered by hand to the Copyright
Royalty Tribunal, 1111 Twentieth Street, N.W., Washington, D.C.
20036 on July 31, 1979. I further certify that this law firm
is authorized to submit this claim on those organizations'

behalf.

» .

C

o Ritchie T. Thomas
.t SQUIRE, SANDERS & DEMPSEY
' 21 Dupont Circle, N.W.
Washington, D.C. 20036

Dated: July 31, 1979

CITY OF WASHINGTON ) o, :
DISTRICT OF COLUMBIA ) SS° i

Before me this day came Ritchie T. Thomas, personally known
to me, who, after being duly sworn, affirmed that the statements
made in the foregoing Certificate of Deposit are true, correct
and complete to the best of his information and belief.

SWORN AND SUBSCRIBED TO before me this 31lst day of July,

KM%WLLML

Sharon Harris, Notary Public
1y Commssion Lipwes March 14, 1960 i

1979%.




EXHIBIT 4.

SQUIRE, SANDERS & DEMPSEY

21 DUPONT CIRCLE,N. W.

WASHINGTON, D. €. 20036
S5 EASY BFCAD STREET

} TELEPHONE (202) 862-7000
TCLLMEL 2, CHI0 33218 “ - - “
CABLE "COXFIRM” TELEX "CLXB 440003

h STMMIRTES 5. LD N3

F.48D.T- T a2

2 STUTH BISCAYNE BOULEVARD DIRECT DIAL NUMBER
MIAMI, FLCRICA 33131

(202) 862-7384

July 7,_1980

L
¥

1978 and 1979 Copyright Royalty Feed

Re:

for Nonnetwork Telecasts of Univegs
!

. 7
S, |
Dear o K ' . | \!

I.ty

Pursuant to our telephone conversation this afterno

b
enclose the following documents: {;
a. a draft of an authorization letter authorlitqg“ .
us to file a claim on behalf of
T o for 1979 copyright
royalty fees; :
b.

[
a blank form for information concerning 197 9.
nonnetwork telecasts; and ii
L]
c. a sample a551gnment form with respect to 1928
nonnetwork broadcasts.

\
The authorization letter should be retyped on your statlon—
ery, signed and returned to us immediately, along with the' .in-
formation concerning 1979 telecasts. The assignment form does
not need to be retyped. You may 51mply complete the forn,n51gn

and date it. Please return the assignment to us with the ,
authorization letter and 1979 information.

“

3

A

Please call me if you have any questions. §

i

Thank you very much for yqur cooperation and assistanc%.
Slncerely,

I \mwkw&o

Judith Jurin Semo

i

i

i

{

a

: ‘%

Enclosures 3



CERTIFICATE OF SERVICE

I hereby certify that, on this 13th day of August,

1980, copies of the foregoing Motion for a Declaratory

Ruling Concerning Entitlement of NCAA To CATV Royalties,

were served upon parties to this proceeding at the addresses

shown, by first class mail, postage prepaid:

Arthur Scheiner, Esquire
Wilner & Scheiner

1200 New Hampshire Avenue N.W.
Suite 300
Washington, D.C. 20036
Judith Jurin Semo, Esquire *
Squire, Sanders & Dempsey

21 Dupont Circle, N.W.
Washington, D.C. 20036

Charles T. Duncan, Esquire
Peabody, Rivlin, Lambert &
Meyers

1150 Connecticut Avenue N.W.
Washington, D.C. 20036

Gordon T. King, Esquire
Coudert Brothers

200 Park Avenue

New York, New York 10017

Jacqueline Weiss, Esquire
Public Broadcasting Service
475 L'Enfant Plaza West S.W.
Washington, D.C. 20024

* Served by hand.

Albert F. Ciancimino, Esquire
SESAC, Incorporated

10 Columbus Circle

New York, New York 10019

Gene A. Bechtel, Esquire

Arent, Fox, Kintner, Plotkin
& Kahn

1815 H Street, N.W.

Washington, D.C. 20006

Edward W. Chapin, Esquire
Broadcast Music, Inc.
320 West 57th Street
New York, New York 10019

Jeffrey D. Southmayd, Esquire

Fisher, Wayland, Southmayd &
Cooper

1100 Connecticut Avenue N.W.

Washington, D.C. 20036

Bernard Korman, Esquire
ASCAP
One Lincoln Plaza

New York, New York 10023
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Richard Dannay, Esqguire Mr. D.E. Lytle

Schwab, Goldberg, Price & Corporate Program Services
Dannay Canadian Broadcasting Company
1185 Avenue of the Americas Post Office Box 8478

New York, New York 10036 Ottawa, Ontario

CANADA KIG 3J5
James J. Popham, Esquire
National Association of Broad-
casters
1771 N Street N.W.
Washington, D.C. 20036

Janice F. Hill, Esquire
National Public Radio
2025 M Street, N.W.
Washington, D.C. 20036

MQ(W Beotuctl

Heleh/Jean Bushnell




