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PROCEEDI NGS

CHAIRWOMAN BURG: Good morning, we will start

3 the secondday of theseproceedingson the issueof the

standingof sports claimants. You know, the time allocation
!

. schedulewill be not unlike yesterday',although I see that

: some of the representativeshave claimed somewhat,shorter
!

time periods.

We will begin again with the broadcasters,

: 1r. King, representingNAB. He will have 20 minutes; he

1p wi 11 be fo1lowed by Ernest. Sanchezwith f ive minutes. Any

'uestionsfrom the commissionerswill not. be chargedto

your time.

13 Mr. King?

14
!

17

MR. KING: Thank you and good morning. As a

preliminary matter, I would, out of the 20 minutes that I'm

allocated, like to presentMr. Jim Pophamwho is known to
l

you. He's assistant.generalcounselat the NAB.. And we

feel that theremay have been an impressioncreatedin the

19 proceedingsyesterdayas to the amount of roya1ties

2p
c1aimed by the NAB, if they were successfulon al1 points

j

Mr. Pophamhas been through the negotiating
!

I

'rocessand we feel that it would be appropriate,with the
!

23
'ermi ssion of the Tribuna1, to have Mr . po@am address you

'n that point, with the clear understandingthat it's being

'chargedto the time that. I have on this issue.

cA'ccuvate Mepo~tiay Co., Snc.
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COMMISSIONER BRENNAN: I would. like to reservean

5

objection to that, unless it would perhapsmodify to allow

other parties of interest a chance to respondto whatever

Mr. Pophammight say.

MR. KING: That's clear; that's fine. But.

think it's so elemental that, I don'0 think it will be

7 I
necessary,but that's fine with us.

8 I
CHAIRWOMAN BURG. Unless, CommissionerBrennan,

9 I

I

10

there is any other objection, the Chair will allow it.
COMMISSIONER COULTER: I'd like to hear it.
CHAIRWOMAN BURG: Mr. James?

12 COMMISSIONER JAMES: No, go right ahead.

13

15

CHAIRWOMAN BURG.: - All right, fine.
MR. POPHAM: Thank you very much. During the

courseof thesehearings, I think there has been an attempt
to createan impressionthat broadcastershave tried to

~ )launch themselvesinto the role as the major par'ty in

19

20

21

22

23

24

interest, grabbing at,„ perhaps,all of the great part of the
(

I'royalties. I think that's an impressionwhich is false
I and erroneous,and one which should, be corrected.

During the courseof the negotiatingprocess,
broadcastposition is that the final negotiationswas a

figure of 25 percentof the royalties. This 25 percent
figure included the royalties attr'ibutableto broadcasters'rogramming,

to the value of the compilation, to the

cAccuzafe Mepozting Co., inc.
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syndicatedprogrammingwhich broadcasterscould claim

; pursuantto their exclusive rights and the claim for the

3 radio broadcaststations.

It was a percentagefigure which frankly

representeda compromiseof our position. Ultimately, we

feel, we might perhapsrange into the 25 to 35 percentranget

if we were to prevail on all three issues.

Thank you, that's all I have to say.

COMMISSIONER COULTER: I have a question. If,
10 as I think it's clear from some of the questionsI asked

yesterday,is the concept.of the broadcast.day as a work

gives me trouble. If you receive any money for compilation,
I

13

14

would that be interpretedas. recognizinga broadcast,day a

a work? Would that. automaticallycertify that the broadcast

day is a work, if you receive even a penny for compilation.

16 MR. POPHAM: W'e are certainly arguing that the
t

broadcastday is a compilation. And I think that. it's the

18

20

21

I

22
I

t

23

24

equivolent of a working copyright, terms and, yes, I think
that would be the case.

COMMISSIONER COULTER: One more auestion. And

this. I think, comes to the heart of the matter on the issue
of compilation. If you can't sell the broadcastday, which

was recognizedby Mr. King yesterday,due to the contracts
of the work in that compilation, then you have not received

25 the right to compile thoseworks. And therefore, it isn', a

Mccuzate Meporfiag Co., inc
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work. I think it's unavoidable.

KR. POPKR: Nell, I think, first of all,

5

10

12

13

these are matterswhich Nr. King addressedyesterday. He

may wish to respondmore to your question. But we have

certainly spoken already, I think, to the fact that. when

a syndicatorsells a program to a broadcaststation, that
syndicatorknows exactly what use will be made of that.

program. It will be used as part of the broadcasters'roadcast

day.

Now, in terms of additional rights, there is
no doubt that the broadcasterhas the right to use that
program in his broadcast.day, he may not be able to sell it.

beyond. the resale that occurs pursuantto the compulsory

14 license to the cable system. But this is no different than

15

16

17

18

19

20

any other situationwhere someonehas a right to use a

particular copyrightedwork, but. only in certain circumstances.
I )

In other words, any time you have a'opyrighted
work which includes other copyrightedworks, there may be

limitations on the underlying works which effect the right,
of the copyright owner of that work to use it. in. one way or

another.

22 But., again, the syndicatorsare well. aware that

23

24

25

the broadcastprogramming that they provide stations is
erv definitely used as part of the broadcastday and not.

an isolation from other programs.

cAccuzate Mepoitivg Co., Sec
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I I-7

MR. SCHEINER: May I be heardbriefly?

CHAIRWOMAN BURG: Mr. Scheiner, they have an

hour's time really.
MR. SCHEINER: All right..

10

13

COMMISSIONER BRENNAN: Mad'am Chair, I believe

the understandingwas that there was to be an opportunity--

CHAIRWOMAN BURG: All right..

MR. SCHEINER: I'd. really like to note an

objection to the procedureand to reserveany commentswith

respect.to the mattersvolunteeredby Mr. popham at. this
time. I would like to note that the negotiationsbetween

the pax'tieswas never referred, to throughout the extended

discussionyestexday. And,'ny comments„ statementsconcexn-

ing the position of the broadcastersin those negotiations,
I think is quite impropex.

16

17

We did not. advert. to it yesterday,and I

don't think that propexly raisedbefoxe you at this time''.

MR; FITZPATRICK: Might, I echo what Arthur

19

20

21

22

23

24

has said. The negotiationsaren'tpart of this discussion.

Was is part of this discussionis what.'s on the record.,

that. 40 percentof the broadcastersapplying the theories
that. we heardyesterday,apparentlywe heard today, that
claimed over 100 percent.of the pot.. That has been the

claim,. that has been the concern.

What might be some claim or some feeling in

cAccuz'ate Mepoztiny Co., inc.
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II-8

some other forum in a negotiation is irrelevant here. The

facts are that a handful of the broadcastershave claimed

all the money. And you might be well aware of our concern

4 with that fact.
CHAIRWOMAN BURG: Thank you. Would you identify

6 yourself for the record?

MR. FITZPATRICK: Yes. My name is James

Fitzpatrick, representingthe joint sports interests.
CHAIRWOMAN BURG: Mr. King, you still have the

betterpart of an houx if you wish to use it.
MR. KING: Thank you, I don't think I'l use

it. But, frankly, I had thought that, the spixit of

1 3 negotiation, that the negotiating pxocess was a1ways before

the Tribunal. I thought it was one of the main factors

15
that. would influence the courseof action by the Tribunal.

16
I think it's always before the Tribunal.

1

Secondly, I do want to respond.to one matter
17

raisedby Mr. Coulter, and that is the broadcastday. It
19 may we11 be, as you'e saying, Mr . Cou1ter, that broadcast

20
day, becauseof contractualrestrictionson the syndicated

programmingcannotbe sold. But a copyright in that
21

compilation has other aspectsto it. It has affirmative

23
aspectsor defensiveaspects.

We could, for example, sue if the broadcast

day was piratedby anotherperson. We have a compilation.
25

cAccunrte cÃepottiny Ce., Sac.
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a;

And if that. compilation is pirated., however remote

2 possibility seems,by anotherstation, we would be j.~,

3 position to sue for the infringement of that compil@p,~,,

Also, the compilation is a work under t),,

6 Copyright Law, whatevervalue you may chooseto atty~~&

it, whateveryou think it's worth, it is a work unde&
t'i&

Copyright Law. And we are entitled to fix and prese&,

our rights. And so it has that aspectto it as welj..

It's quite true that we cannot sell it &&

1p one would se3.1 a novel, or as a syndicatorwould sej.[
~'i(E$

of its programs. But, the copyright in that compilat[&,1"" ~&~s

values quite apart from that. I just want to raise

13 NR. BAUNGARTEM". Nadam Chair, may I be

heard for a few minutes?

16

CHAIRWOMAN BURG: {Nodding affirmatively&

NR. BAUNGARTEN: We 'are reopeninga who)~

issue that was discussedyesterday;we'e entitled ti&

rebuttal.

19 CHAIRWOMEN BURG: Yes, I'm afraid my cq(~„"'4tl~e

reopenedit. So, I'l have to give you the time..

21 NR. BAUNGARTEN: I do apologize for tag~~,

the Tribunal ' time on this. We are now told that

p3 broadcasterscoul d sue for piracy of a broadcast,day

If you will look at their briefs, thev

that they could not sue for piracy of the broadcast.~,

«Acccrrate MePotfiny CA,, dec.
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1 unless the Tribunal authorizesthem to fix the work, a

2 right which they do not. have by contract. If someonewere

3 to pirate the broadcastday, I could see they could sue.

4 They can sue for. copyright infringementsof their local
5 programs, especially the copyright owners of—and they

6 indeed could sue for copyright infringementof syndicated

programsof which there were exclusive licensesif (a) the

8 piracy was by broadcasterson the cable systemsand the

9 suit were brought under 501(b).

10 If the "piracy" were by a cable system, that.

would have to go under 501(c) . But this is not an infringe-
ment of the broadcastday; it's a super infringementof

13 the constituente1ements .

14 As Mr. Coulter has suggested,and as we responded,

yesterday,we agreewith Mr. Coulter's suggestion,that the
broadcastday as a living thing, as a work, is totally
artificial. It does not exist elsewherein the 'arguments

18 in this room. It cannotbe sold in the distantmarket. And

19 we'e only talking about transmissionsinto a distant

20 market

21 As Mr. Korman pointed out yesterday,and as

the NCAA has pointed out, the whole concept is artificial.
23 Why not a broadcasthour or a broadcasthour or a broadcast

24 year. The broadcastday does not exist, in Mr. Coulter's
words, in any real senseas a word.

&Accurate cAepcreXfng Co., inc.
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I thank you for your patience,and I hope we

can put an end to the issue.

COMMISSIONER JAMES: I have a question for

10

12

iMr. Baumgarten. Mr. Baumgarten,you'e not saying that
nothing is copyrightableunless it's sellable; are you'2

MR. BAUMGARTEN: No, I'm not. There are a

lot of works createdby volunteerorganizationsthat
distribute it free. But remember,what the broadcasters
are trying to do here, is sell the broadcastday. They'e
trying to sell it through the intermediaryof the,Copyright
Royalty Tribunal. And that sale could riot; be made in any
real sensein the real world.

13

15

16

18

19

20

21

22

23

25

In the distantmarket, they could not sell the
broadcastday becausetheir rights in the constituent,
programs are limited. Mr. Pophamsays that's true of any

derivative work. Nonsense. If I get the right. to translation
your novel into a different language, I can sell my transla-
tion or give it away or do whatever I would with it.

When the motion picture companiesget. motion
picture rights of a novel, they can exhibit .the motion
picture for free, they can exhibit it for charge, they can
sell dramatizationrights in the motion picture. It exists;
it's a living thing. The broadcastday is not the same

ategory. But I'm not. saying that the work is not copyright-
ble unless it's sold; no, sir. Thank you.

Mccuvate cAportiny Ca., doc
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CHAIRh'OMAN BURG: Nr. King?

NR. KING: I think -- maybe we shouldn'

start on this--
CHAIRhtONAN BURG: I think, Nr. King, the

issuebefore us this morning is the standingof the sports

claimant. If you would be so kind, I'd appreciateit.
NR. KING: There is, in the reply brief of

the sports interests,a statement.which I think is really
dispositiveof the entire issue. And that statement

10 appearson page 10, and the bottom of that paragraph,the

first full paragraph,which statesthat the broadcaster's

12 authorshipfunction is undertakenin a work-for-hire

1 3 situation, where a11 copyright. ownershiprights are transferre
invested in the club.

15
Now, there are two aspectsto that. Firstly,

it makes it abundantlyclear that the sports interestsare

relying upon contracts. Tf you will recall, from our

initial brief, we had taken the position that their basis

for claims to copyrights could be either as producersor

pursuantto contracts.

21
I think it's very clear from reading all of

22
the briefs submittedby thesesports interests,that they

are, in fact, relying upon contracts. If there is a23

I contractbetweena given station and a ball club, that.

contractwill control. And that is the position the sports25

cAccuzate cJVepozting Co., inc.
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people are taking. And quite frankly, that is the

position that the broadcastersare taking.

The broadcastersdo not. agree that the

station'sauthorshipfunction is made pursuant.to a work-for-

hire situation. Ne are not employees,and the work is not

a commissionedwork within the meaningof the Copyright

Law.

10

Ne disagreeentirely as to the legal import.

of the contracts. But, we recognize that the contracts

are dispositive. Ne think, therefore, that each contract
betweeneach of the bail clubs and each of the stations

12

13

will have to be analyzed. I don't think there'sany way

around it.
It is the position that we have taken; and. it

16

17

18

19

20

21

22

23

24

25

is the position that the sports interestsare taking. It
is clear that if, in fact, there is a contractbetweena

station and a given ball club, that contract is going to

control the rights. And I don't see any way around it.
And I don'0 see any way around having the Tribunal examine

each contract. And we would be frank to admit that where

those contractsthat's copyright in the ball. clubs, we'l
recognize it and. it will no longer be an issue.

But, what I'm saying is that, although there

are a number of claims made, reasonswhy the sports
interestsand perhaps the broadcastsare entitled to

«Hccugdte Mepo~tirg Co., 9nc.
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copyrights. Those argumentsare backedby the fact that
contractsexist between the clubs and the broadcasters,

3 and those contractsare going to control~

I don't know what Mr. Fitzpatrick is going to

say to that, but that. is the position that I am taking

now. And I should like to reserveany other time to

counterwhat he has to say. If there are any questions

now by the commissioners,certainly I would be glad to

answer them.

10
CHAIRWOMAN BURG: I have some questions,and

11
I guess this is as good a time as any. Mr. King, who

12
determinesthe number of games to be televisedor broadcasted?

In terms of radio, generallyall the games are picked up

14
and broadcasted. But. in television there is usually a

specific number. Who makes that determination?
15

16

18

MR. KING: The partiesmake that determination.

CHAIRWOMAN BURG: "Parties" being?.

MR. KING: The station and the ball club.

19
CHAIRWOMAN BURG: Who determinesand approves

the network of stations, if it's a regional network that'
20

set up or statewide network. I 'm not talking about a
21

national net work.
22

23
MR. KING: Becauseit's a matter of contract,

becausethe entire relationship is contract the
24

partieswill agree upon.
25

accurate Meporfirzy Co;, 9i~c.
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CHAIRNONAN BURG: Which rights of approval,

if any, does the sports club exercisewith respect.to play-

by-play announcer--

HR. KING: In most cases,the announcersare

suppliedby the station; and perhaps, in some cases, in

consultationwith the ball clubs.

CHAIRNONAN BURG."Are you saying that the

station employeesand AIRGO(phonetic) pays the play-by-play

announcer?

10 NR. KING: In most cases.

CHAIRWOMAN BURG: And that the clubs have no

12 right of approval over that play-by-play announceror

13 color announcer?

NR. KING: I think that is a matter betweena

17

19

20

21

22

given club and a given station. In a particular contract

there may be a provision over right of approval as to who

the announcerswill be. I supposeit's even conceivable

in any given case, a ball club could pay announcer,and that

announcerwould be an employeeof the club. I think that'

exceptionallyrare.

But, I do think there are certain caseswhere

the announcersgo out with the approval of the ball club.

23 CHAIRWON9N BURG: There was an interesting

24

25

piece in my hometown paper concerningthe voice of the

Brewers just a few days ago, was apparentlyleaving Milwaukee

cAccuzafe cAepozhay Co., dec.
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Brewers'aseballgames on radio and television, a

2 position he's held since 1970 becauseof some conflict with

3 NBC television coverageof the olympics in Moscow, which is
4 is going to cover. He will miss something like 172 games.

5 And the man said that he had been askedby the Brewers and

6 MT', Inc., which originatesradio and televisionbroadcasts

of Brewers'ames,to choosebetweenbaseballand the

8 olympics.

It's interestingthat in both cases,both

]o partiesare involved in that decision, that. he was asked

to buy the ball club and the station.

12 MR. KING: I think that in any contract,

]3 you 're going to have rights and liabilities of each.party

~4 to the contract. And, it may be that in certaincases,
the rights of the broadcastswill be provided. But, in
view of the statementmade by the sports intereststhat
it has undertakenpursuantto a work-for-hire relationship,

&8 then one would expect to find. either of two things: (1) that,
]9 under an examinationof the relationshipbetweenthe

ball club and the station, this station is, in fact, an

employeeof the club. And I just don't think that's the

22 case

23 The other would be that it's a work by

24 commission. And in that case,he may expect. to find in the
contract, a statementby the parties that they agree that the

cAccufnk Mepottiay Co., Sac.
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franchise.

10

12

15

16

And, as I recall, virtually all of the

questionsI asked, the station itself was under rather
substantialrestraintsin terms of what it could do. That'

fine. I thank you for answering those questions.

COMMISSIONER BRENNAN: Mr. King, could you

comment. for a bit on the announcementsmade at the end. of

these telecasts,as to the reservation.of reproduction

rights?

MR. KING: Is there any particular language?

COMMISSIONER BRENNAN: Living in New Jersey,
and watching perhapsmore of the telecastsof the New York

teams, at. the end of the telecast,you would usuall'y find
an announcementto the effect. that. all rights — this
telecastis authorizedunder television rights grantedby

the New York Yankees.

17 MR. KING: Is there languagethat follows?

COMMISSIONER BRENNAN: "Solely for the enter-
tainment of our audience;and any publication, reproduction

20

21

22

or other use of pictures, descriptionsor accountsof this
game, without the expressedconsentof the club, is
prohibited."

23 MR. KING: Yes. I think that that. language

24

25

is intended to protect, I suppose,a number of interests
that the ball club has. I rememberliving in New Jerseyback

Col'l2'Ql Z CJVZPDZtl/2$ 6D. SIZC.
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when the New York football Giants were so very popular and

so very successful,that any number of establishments,

bars, hotels, what have you, would charge special fees to

4 have people come in and watch telecastsof the games. And

I think perhapsit was geeredto prevent that, perhapsto

preventan erosion of the amounts of money the teams can
6

7
charge for television rights.

COMMISSIONER BRENNAN: According to your

previous statements„the individuals making theseannounce-

ments are employeesof the broadcaster;is that correct?

MR. KING". Yes.

12
COMMISSIONER BRENNAN: Is it your position that

13
an announcementof the type-I read would only be authorized

14
by the broadcasterif the broadcasterhad acquired from the

club copyright ownership?
15

MR. KING: No.

18

COMMISSIONER BRENNAN: Why not?

MR. KING: Becauseit could. be to prevent an

erosionof the ball club's gate receipts. I think that was
19

their concernabout. cable. That, if establishmentscan
20

21

22

cause fees, fees in excessof what. they would normally

chargesimply to become movie theatreswhere baseball

games are being broadcast,that would be an erosionof your
23

24

25

television rights, an erosion of your gate receipts,neither
of which would have anything to do with copyright.

«Accurate cAepoxfiny C'o., inc.
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I was handedanother form of this announcement

which can, I suppose,show you the extent to which they can

bear it. "This copyrighted telecastis presentedby the

Houston Astros and Metromedia, Inc., and is intendedsolely

for the private, non-commercialuse of our audience." Then

it. goes on with languagesimilar to that which is quoted.

I would think that in any case, the form of

10

the announcementwould not supercedethe contract.between

the parties. That will speak for itself. And that will

determinecopyright ownership. This will not. This will

not. control.

15

16

18

COISiISSIONER COULTER: In looking at the

briefs of both sides on the sports issue, it occurred to

me that perhapsthere is no disagreementbetweenyou. You'e

both saying that you want to baseeverything on the contracts.

Therefore, aside from your objection to the language

"authorship for hire", what is the area of dispute then, if
both you and the sports interestsagree that the contractual

languageshould prevail?

20

22

23

24

MR. KING: The statementthat the contractual

languagewould prevail is generally true. More specifically

is the narrow focus of the sports interestsas reflected

by this reply brief. The broadcaster'sauthorshipis

undertakenin a work-for-hire situation. So, that narrows

the contractualfocus considerably. And we'e now looking

cAccu~pfe cAepovfiny |"o., dec.
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1 at the contract to determinewhether there is an

2 employmentrelationshipor whether we had a commissioned

3 work within the meaningof the Copyright. Act..

So, I think that is going to be the dispute,

5 whetherwe have a work-for-hire situation. We agree,both

sides agree that we have to look to the contract, to make

that determination. The bone of contentionwill be, having

analyzedthe contracts,can one rationally say that we have

9 a work-for-hire situation. And it is the position of the

broadcastersthat you cannot. But we agree that the

contractswill have to determine.

12 COMMISSIONER COULTER: Just a little clarity

13 for my own sake. There are possibly three categorieshere,

contractswhere the broadcastersare unmistakablygiven

copyright. Is that--

17

MR. KING: That's proceedingon an assumption.

COMMISSIONER COULTER: But are there instances

of that? I think your claim is that. there are.

MR. KING: You said where we are given a

2p copyright

21

22

COMMISSIONER COULTER: Yes.

MR. KING: We would say where we have the

23 copyrjght

24 COMMISSIONER COULTER: To avoid the

difficulty there, where it's written in. the contract that

cAccutate Mepovhny Ca, inc.
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broadcasterhas the copyriqht.

MR. KING: Right.

COMMISSIONER COULTER: There are those

4 categoriesof the contract; is that correct?

MR. KING: Yes.

COMMISSIONER COULTER: Then there is another

categorywhere the contractstatesspecifically that the

8 club has the right. Is that right?

MR. KING: There may be, I don'. know. I don'

10 know. Mr. Fitzpatrick miqht.

COMMISSIONER COULTER: I'l ask him later.
Those two areasof contract. then, therefore, remain

13 undisputed.by both sides?

14 MR. KING: Correct..

15 COMMISSIONER COULTER: Then there'sa third
areawhere presumablythat the word "copyright" doesn'

appear in the contract. And that is the areaof dispute;
is that correct?

19 MR. RING: Yes.

20 COMMISSIONER COULTER: What portion of

the. contractdoes that concernof the total, approximate

figure?

23 MR. KING: I think perhapsmost: of it. And in

24 that category,we would be examining the contractsto see

if we have a work-for-hire situation, where the copyright.

cAcurate c Depositing
C'o., inc
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was transferredwithin a work-for-situation.

COMMISSIONER COULTER: Thank you.

CHAIRWOMAN BURG: Now, Nr. King, you'e

going to reserveyour additional time?

NR. KING: Yes.

CHAIRWOMAN BURG: Mr. Sanchezfrom NPR is
newt..

MR. SANCHEZ: Ns. Burg, membersof the Tribunal,

10

good morning. I found myself agreeingvery strongly with

Nr. King's remarks this morning. And looking at the

briefs that have been, submitted, I think the issueshave

12 been very thoroughly aired. In this circumstance,rather

13 than rehashingargumentsthat you alreadyhave before you,

15

16

20

21

22

23

24

25

I think maybe we could best assistthe Tribuanl on this

i.ssueby relinquishing our time.

CHAIRWOMAN BURG: Thank you, Mr. Sanchez.

Now, Nr. Fitzpatrick?

NR. FITZPATRICK: Members of the Tribunal,

my name is JamesFitzpatrick from Arnold & Porter, and

we representthe Commissionerof Baseball. With me here

today are my colleagues,David Lloyd and Bob Garrett. Also

bere is Bill Hochberg, who is representingthe NBA, the

National Hockey League and Soccer; and Richie Thomas, who

is representingthe NCAA.

I'm going to make an initial presentation. And

c8ccuzate cAejruztirzy Co., inc.
(202) 726-980/



IE-24

the other gentlemenare here to answerspecific questions,
if they get into detail, in terms of their own practices

3 that I woul dn ' fee1 corn fortabl e in answering

I must say that, there'snothing -- there'sa

5 never-endingseriesof surprisesin the broadcasters'osition

here. Ne thought we had a major issue. The broad-6

7
castersquestionedwhethermusic should be here at all.
That was a "now you see it; now you don'" proposition;
that's gone now — withdrawn.9

10
The broadcastershave statedin their pleadings,

in their opening brief, it. says that, they axe the owners of11

the sports copyright. and should be entitled to compensation.12

Here today, after all of the briefing, we find, that the13

14
issue is supposedlyrevolving back to the questionof
contract.

15

I am somewhatsorrowful that. Mr. King apparently
Qidn't read our briefs, becauseour briefs, I thought, set.17

forth, in some greatdetail, our view that the legislative18

intention of the Congresswas to respondto our pleas, our19

=oncerns for the protectionof our property rights. And I20

21

22

will refer in a few minutes to that legislative history.
Furthermore,we discussedin some detail the

=.act that the federal recognitionof our copyright was a23

:ontinuati.onof a decadelong judicial recognition, that we24

:&ad common law property rights in the play-by-play accounts25

cAc'cutafe Mepotfiny Co., 9ac
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of our game, property rights which, in the common law,

might have been cut off by the passageof the federal

3 legislation, a right that had been recognizedrepeatedly.

Furthermore, in our papers,we pointed to
the horse of commercial dealing between the broadcasters

and us, which, in every instance,we believe., reflected
the fact that we were the owners initially of the property
rights in our games. And. that, the broadcasterscame into
our stadia to televiseour game in a limited area and with

a very, very limited grant of rights.
I'd like, at the outset, to talk about. -- speak

to some of the questionsthat, had arisen in connection

with Mr. King's short appearance. First, in terms of

Mr. Coulter'sdiscussionabout. the categoryof contracts,
he first said: axe there.instanceswhere the broadcasters
were given the copyxight.. Yes, indeed. Oux bx'ief very

clearly spelled that. out.

18 Ted Turner'sAtlanta Hawk — this is the only

'l9 instancewe have found, — Ted Turner-'sAtlanta Hawks gave

20
to Ted Turner's superstationthe expressedcopyrights by

contract. Xt's the only instancethat we hive ever seen21

where there is an expressedgrant of right. The claim22

23
nmSer 207 before this Tribunal filed by Ted Turner'

24
superstationsays that Ted Turner's team is the appropriate

25
claimant in theseproceedinas. So, that's the only instance

Mccuzafe cJVep'ettings Ca,
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of where there was expressedgrant of copyright to the

client.
In terms of the secondcategory, our briefs

4 haVe set. forth. in some great detail the instanceswhere

clubs have, for the rights, the traditional rights of

clubs over their property has been explicitly confirmed.

And I will speak to some of those instancesin a few minutes.

In all the remaining contractswhich, again,

we detailed in our brief, the arrangementof the rights

10 makes it absolutely clear, clear beyond any doubts, as we

see it, that you'e startingwith the propositionof the

sports club granting very, very limited rights, opportunities

and obligations for a broadcasterto createa game and

televise it in a given market, with a reservationof all
additional rights to the club, the rights. that. would be

created, the:-rights that. would be attributed to the copy-

right owner,hadthe broadcasterbeen the copyright owner,

are directly inconsistentwith the terms of the contract.

19
If the broadcasterwere the copyright owner,

he would have the right to make copies and sell copies
20

or sell the game in other markets, he clearly doesn'thave
21

that right. He would. have the riqht to sell it in other
22

media. He clearly doesn'thave that right. He would have
23

the right, to reproduceit under Section 106.
24

25
The clubs grant the riqht to a broadcasterto

cAccutate cAepottiny Co., Snc.
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reproducefor news clips for the highliqhts show. But

the broadcasterdoes not. have the riqht to take our game,

10

12

13

14

17

18

20

21

22

23

our property and qo out. and hock it.
Now, you start then, with these three

categories,where in every instance, in our view., the

contractualdealing is completely consistentvith a decade-

long attempt on the part of sports to get protection for their
live programming, and a decade-longacknowledgementby the

broadcastersin thosehear'ingsthat sportswas the copyright

owner of sports programming.

In terms of Ns. Burg's question, her four points,
the number of games, that is initially a matter for the

club to determine. Generally, we knov that most of-. our

television patterns involve televising away games rather

than home games.

There are some stations, such as Nr. Polinger's

Picks (ph) has a different pattern, where the. club and

the broadcasterhave arrangedthat many home games as

away gameswill be televised. But, there should be no

doubt that the club could be forced to televise games

againstits consent,becauseit basically has a right to

those games, and the property right. in terms of determining

who vill have the opportunity to telecast,or in any other

vay, to cable cast those games.

25
Second, in terms of the team network, as we'l

Mccuvat~ Mepa~tlag Co., one.
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develop in a few minutes, that ultimately is a question

for clubs to decide, becauseteam networks have historically

3 been put together in a way that maximize, in a geographic

4 area, the attractivenessof a particular.club in a particular

region.

In Minnesota, the MinnesotaTwins will have a

7 team network that wi 11 be in Minnesota, go down in Nebraska--

in that, geographicarea. The Cleveland Indians will have

9 a team network that will go down into Ohio and. maybe over

1p into my home in northeasternIndiana, or maybe cut into

11 some parts of Pennsylvania~

12 But, the arrangementof the team network is

13 an essentialpart of baseball ' hiStory in terms of

14 marketing its product. And it. has been developedin a way

to attempt to reinforce whole fan loyalty. And indeed, it
was the very emergenceof cable as, again, we will develop

1 7 in a few minutes, that knocked that traditional pat.tern of

telecastingour games,'andthat'swhy we spent, a decade

attempting to get copyright protection for our live

sports programming.

21
In terms -of play-by-play, I know of no instance

where the club doesn'thave the right to approve the

announcer. And in those instanceswhere the club doesn'

24 employ the announcerhimself -- in the FCC, there'sa

regulation that says if the club employs the announcer,there
I

Mccutate cAepo.tiny Co., Sac.
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has to be a disclaimer, apparentlyis a truth in sporI's

castingprovisions.

Finally, in. terms of sponsors,there clearly

is a right to veto particular sponsors. There are

manufacturerswho might be engagedin gambling or sore&

the sale of hard liquor, not to say that ball players

not known to nip, but. nevertheless,in terms of the p&"~l~c

presentationof their program, they might not want th4

10

sponsors--certainkinds of sponsors

with the game.

to connect it fin -.--c-'all'"

As far as the disclaimer that Nr. Brenna,-

13

14

15

17

18

20

21

22

23

24

25

raised, I think that that disclaimer, again, has a hi- -&ry

which was initially--which goes back many, manyyears'nd
indeed goes back before the emergenceof cable,

was a public announcementto confirm and reinforce th---e

common law property rights that. have existed in the

club and in their broadcastsfor many, many years.

So, with those preliminaries,letme turn-

what we see are the issueshere. And I must say, we

feel, that after all this storm and lightning, and tK~

broadcastersraising this issue, claiming, as they hv.i'e~

that they are the copyright. owners. That, this is se~tn-'ng

that we start all over again.

We think that. the record is clear. We

that they have brought this issue up, with the claim

cAccuzate cAepoztirty Co., Sic.
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12

they are the owner and. that they get our money. And we

think there is a set. of judgements,decisions that are

quite appropriatefor the Tribunal to make in response.

Now, first, there has been no doubt at any

time in theseproceedings,prior to the negotiationsor

in theseproceedingsthat broadcasterhave a right. to

claim for their local news and public affairs program, there

is absolutelyno doubt about that.

They don't get very much out of the pool

becausethere ain'. much of it. And what's there isn'

particularly popular in the distant cable marketswhere

it's being heard.

Chicago local news that might be carried

19

20

21

22

23

in Albuquerque is not a gripper, that is not the kind of

programming that cable systemsand cable subscribersare

anxious to hear. And we will have proof on that once we

get to the evidentiarystage.

But, there'sno doubt that. the broadcasters

have certain limited rights in terms of programming that

they have created,a new shell--when they bring Martin

Agronsky into the studio and collect some newscasters,

commentators,they clearly have created.that show.

But that has not been enough for the broad-

casters. They had a four-prong effort to try to claim

significantly exaggeratedamounts from the Tribunal. First

cAccuzafe cRepoztiny Co., inc.
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as I pointed out, music has no place here. Well, let'
go on now. Second, yesterday,we had two theoriesadvanced,

one that a broadcastday was a compilation; and the second,

that there is a right under syndicatedexclusivity, they

have a right to get paid becausethey don't exercisethe

right that they have under the FCC rules.

Now, those, by our lights, were essentially

intended to createsomethingout of nothing. And they

are before the Tribunal. And we are supporting the compi-

lation claim.

12

15

17

But. the sports issue is quite different

indeed, becauseno one doubts that. what we'e talking about

3.n terms of ollr programm3.ng3,s programming that is ..

rightly entitled to compensation. There can't be any doubt.

that the sports programming is entitled to a share, and we

will do our best. to demonstrateto the Tribunal, the value

of the sports programming, in terms of its audienceand

its promotional value. And that, though, is for anotherday.

But, this issue is one in which the question

20

21

is whether or not. we, our colleaguesand our

standing to make the claim on behalf of this
clubs, have

sports

22

23

24

25

programming. Now, we think that there are four elements

here that, quite clearly confirm that. right.. And they are

spelledout in our brief. And I'm only going to summarize

them today.
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First, it's quite clear by our lights, that

Congresscreateda copyright and live sports programming

3 . in responseto the extendedpleas on behalf of sports that,

cable was disrupting the traditional patternsof broadcasting,

and. that they had lost control over that programming, and

it was harming sports. And that, we neededcopyright

protection.

Second, that federal copyright protection

was the continuationof a well-recognizedcommon law

doctrine that confirmed our rights in our rights in our

programming

12 Third, that not only over the courseof a

13 decade did we aff irmatively make our 'case for protection

.14 but. that the broadcasters,men of insight and great.

responsibility in terms of representingtheir industry,

on the record, acknowledqethat the sports interestswere

the proprietors, the entrepreneursand the owners. As

John Sommers, a man of great probity said to Chairman

19 Castenmeyer (ph), in responseto who owns the copyright

he thought the club or the league is the copyright. owner.

21
Now, the final element is that the entire

courseof commercial dealing betweenus and broadcasters

23
confi rms what the Congress intendedand what the common law

had recognized, that there are extraordinarily tight limita-

tions on the broadcastersin terms of what they can do as

c&ccuvate cAe12ovtiny Co., inc.
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part. of televising the creation, involvement of broadcasting

one of our games, and. that those limitations are on their
face directly contrary to any assertionthat the broadcasters

are the proper claimantshere.

They are licensed to televisea game in a

limited geographicarea. There are no rights to sell
products to other people; therea-e no rights to reproduce.

There are no rights to createderivative work. Indeed,

as Nr. Brennanpointed out, we think that the entire
relationshipis exemplified in the announcementsthat have

recognizedour rights.
Before turning to the details of thesearguments,

it seems to me, worthwhile to sketch in very, very preliminary

14 and brief fashion, the setting for this entire confrontation.

15

19

20

21

22

23

24

For decades,baseballand all the other sports have

developedregional television and radio networks for
carriageof their game. And they have dealt with flagship
stationswhich create those games.

And, as we said earlier, the placement, the

carriageof those games have been a part of our attempt,

sports'ttemptto create in a region, an enthusiastic
following for that. particular club. And we have consciously

thought that that was a good policy on behalf of the develop-

ment of baseball.

25 You would have, for example, in the southeast,

«%scutate cAepvrting Co., Sac.
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the Atlanta team has in the past had a regional television

network of 30 stationsall through the south. The

Red Sox has a similar arrangement.in tne northeast--an

attemptby each club to createa broadcastpattern that

reinforces the interest in the area for their clubs.

10

12

13

15

16

19

20

21

22

23

25

Now, cable came along and knocked that

effort in total into a contact, becausecable had the

technologicalability to take those--pickup that signal

from Plymouth, New Hampshire and take it to Clevelandor

take it to Pittsburgh,or take it to some other areawhere

we had, in the first. instance,decided that we would

prefer that. the Pirateswere going to be featured. Cable

had that right. And the emergenceof cable on us created

very, very seriouseconomic ramifications.

We joined in that concernwith the movie

and syndicatedpeople, becausetheir cables had also

createdsignificant problems for them in terms of their

marketing strategy.

Finally, cable createda very seriousproblem

for the broadcasters. All at once you had the creationof

a new communicationsmedia, a competing communications

medium that could get its programmingon the cheap for

free. They did that.
The broadcasterspaid very signficant amounts

of money to us and to the movie people for the rights to

cAccucate cAepqz'tiny Co., inc.
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our programming; cable got. it for free. And that unfair

competition is a problem for the broadcasters. If the

competitorswere getting money for free, was much more

greatly exaggerated,emphasizedwhen the two copyright cases

came down for the (unintelligible) Teleprompterthat.

confirmed under the 99 Law that there was no obligation for

cable to pay.

So, both program suppliers,movies and we

worred about what had happenedto our marketing practices,

10

12

and the broadcastersbasicallyworry about the emergence

of a competitor that, had no costs, turned to the regulatory

agenciesand, to the court, and to the Congressfor relief.

13 The broadcasters,over the 'courseof many,

14

15

16

17

18

19

20

21

22

23

25

many years have preceded,at the PCC in an attemptedto

control the expansionof cable, and to hem it in, in terms

of the programming that it. can carry. And in many instances,

sports and others have been there with them, concernedwith

a profligate policy at the FCC that would permit cable

to pick up the same programming, and essentially, it, will.
And there had been certain standardsemerged,

communicationstandardsas to what cable systemscan carry.

Concurrently, we also went to the Hill. And there,the

vehicle had to be the Copyright Revision Bill which was

first consideredformally in 1965. And we went, there. The

program suppliersasking for further protection; the

cA'ccu~ate Mepozfing Co., dec.
(202) 726-980/



II-36

10

13

broadcastersconcernedabout the obligation that cable

had to pay money for its programming.

Now, with that background, turning to the

first of the four elementsthat I think is quite significant
in the considerationof the legal issuehere today. That

is, Congress'ecognitionof the statutorycopyright in

live sports programming. We, at. the very first set of

hearings in the House in 1965--andthese referencesare in

our pleadings--cameto the Congressand said that cable

was reeking significant damage to our traditional pattern
of broadcasting,and that: it was our programming, and there

should be some kind of protection for us against:cable's

use of our
programming'ndeed,

as we pointecL out. on page 10 of our

brief, one of the earlier statementsbefore the commissioner

17

18

20

was, we produce theseprograms at great, expenseto ourselves,

and total strangersto our league and to its interestsdo

with them as they will. We must have copyright protection

if we are to reestablishour right:s to sell„ to broadcast,

our programs in accordancewith our proper ownership rights.

21 We, as major producersof sports programs,

22

23

24

need and want the same protection against:unlicenseduse of

programs as do the producersof any other type of television

entertainment.

25 At the very outset, we were there in the Congress,
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saying there had to be copyright protection for live sports

programming. Now, that created, theologically, a problem

3 in terms of the Copyright. Law, becausehistorically copyright—

historically, when one looked at. a work, you had. something,

a movie that was in the can, that was fixed; and one could

determineits fixness before it was about to be used.

With sports programming, you had a quite
different sitatuation,becauseit was createdand. simulta-

neouslybroadcast.and in the natureof a sports program;

]p though it is extraordinarilyvaluable the f irst time around,

it loses its value very, very significantly thereafter,
though some sports programs are attractive the next day

and the following day, and a World Series film might be

attractive in the next year, your run-of-the-mill game,

15 your run-of-the-mill hockey game this week does not have a

significant commercial attraction two weeks hence. But, it.

certainly does when it is broadcast,at the time it is
telecast.

19 So, the Congresshad to adjust the concept

of fixation which is a constitutionalconcept, and for the

first time in the law, while the bill was before the House,

they altered the bill, and the copyright papers indicate

23
that the suggestionon this amendmentto f ixation was at
the sponsorshipof the sports interests,as we pointed out.

in our brief, and it altered the definition of fixation.
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So, a work could be fixed if the recordationvote is

2 being made simultaneouslywith its transmission. So, one

3 had. the situationwhere our fixation for our lives sports

4 programmingwas simultaneouswith the telecast.

And that, was in the Congress'iew,and l

6 think in the views statedbroadly, meets the constitutional

7. requirementfor fixation. lt happensthat on the part of

8 tnis changewould also benefit the Walter Cronkite Show or

9 the Jim Vance Show, which would also gain its copyright

1o pxotectionbecauseit was fixed, concurrentlywith the

recordation.

12 So, from the very outset, set one, at the

13 very outset, the copyright in spoxts programming

was the product of our urging on the basis of our claims of

harm, what. cable had done to our pattexnsof broadcasting.

This is spelledout in more detail in our brief.

17 The secondstageof the congressionalrecogni-

18 tion of sports and. our intex'ests in oux programr«ingcame in

19 the Senatein a pexiod from 1969 to 1974. As the bill

emerged,matured in the middle 1960's, for the first time,

as I recall, it was at that. point that compulsory license

was added to the bill.

23 At the very outset, there was an exquisitely

24 complicatedsystemof black and gray and white regions for

cable carriage. That was changedto a compulsory licensing
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system. And as it was pointed out yesterdayby Arthur

2 and John, the compulsory license systembasically says the

3 user has a right to get the owners property.

Compulsory licensewas composedin the bill.
6 The sports interestscame to the SenateSubcommitteewith

6 plea that the sports entrepreneursaid that our programming,

7 becauseof the specialproblems we had, should be

8 excluded from the compulsory license system. And, for

9 a number of years, while the bill was before the Senate

1p Subcommittee,that was the judgementof the subcommittee.

And the subcommitteehad reflecteda view that unrestricted

secondarytransmissionby CATV of professionalsporting

eventscould seriously injure .the property rights of'4
professionalsporting leads in televising their live sports

broadcast.

16 Now, ultimately, we lost that battle. And

there are many here who remavaerthat, occasion,becausethe

18 Congress,the Senaterejectedour plea that we be excluded
'

19 from the compulsory licensesystem. And the import of that

2p would have been that cable systemswould have had to deal

directly with us and not get programming through compulsory

22 license.

23 Ne lost that fight and we were returnedto the

24 compulsory license system. But it's quite clear, that as

that debatewent forward on the floor, and as it reflected
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when the bill went to the CommerceCommittee--andthe

2 citations are set forth in our brief—that the Congresswas

3 wel 1 aware that the interestsat i ssue were sports and CATV

And we quoted in our briefs SenatorScott who

was the supporterof the sportsprogram in excluding them

from the compulsory license; and the statementof
6

7
SenatorHuruska who is the major opponent,most squarely

8
recognizing that the sports interestswere what, was at

issue in their programming.

10
Now, the ultimate dispositionwas to leave

this — to put us back under the compulsory license and
11

leave specialprotection for us at the FCC as a matter of
12

communicationpolicy. But not somethingwe wanted; but
13

somethingwe had to accept.
14

Xt is not irrelevant to note that when the

issuewent to the FCC and very limited protectionwas given
16

to sports, the formulation at the FCC in terms of blacking
17

out cable games that came in and upset,our home game was
'l8

statedin these terms: deletion of sportsprogrammingby
19

effectedcable systemswill be contingentupon notice
20

being given by the holder of the broadcastrights, that, is
21

22

23

24

the team, promoter, leagueor other agent.

So, it's quite clear that., once again,

the FCC is following the same pattern that when we had a

concern, we advancedit in opposition to the rights of
25
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Now, this affirmative showing--andI will not

10

12

13

14

15

17

18

20

21

22

23

I

I

I

I

detail it in full--this affirmative showing of our claim

of rights and the colloquy, in terms of the recognition of

our rights and decisionsof the Congressin terms of our

rights, ve think is quite dispositive. And we think that

the broadcastersthroughout this entire period. recognized

that quite clearly.

And, again in our brief, ve pointed to four

instances--inthe briefs, we pointed out there are four

instanceswhere that was quite clear. At one point,

Mr. Castenmeyer,as I noted earlier, askedJohn Sommers,

one of my questionsis vho in fact. is the copyright holder,

who is the creator, author of this work. In the case for

professionalbaseballgames, transmittedover, let's say,

a network instantaneously,Mr. Sommer says', "Nell, I guess

the club or the league is the copyright. holder, but the

stationhas purchasedthe right to broadcastthat game,.

usually at. a very large sum of money."

Now, that responsereflects the two interests

at issue; indeed., we are the copyright owner and have the

copyright claim. The broadcasterhas paid a bundle of

money for our programmingand didn't want cable to get off

scot free, in terms of not having to pay for its programmi=--..

Second, Mr. Wasilewski wrote to Pete Rodino,
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and this is reflected in the NAB Reply Brief, in which he

talked about the fact that there would be a compulsory

license, in return cable systemswill pay token fees, which

will be paid to the Registerof Copyright for ultimate

distribution to copyright owners.

The fees, for the most part, will not be

10

12

13

15

16

paid to broadcasters,but principally to the big Hollywood

studios and to sports clubs. It's auite clear that he

knew who the appropriateclaimants are..

At anotherpoint, Mr. Wasilewski, in 1975 said:

The broadcastersare not per se in that proposed

legislation asking for paymentsto them for the use of

their signals per se; they are asking for payment to the

copyright proprietor for th'-useof that programming

material by the CATV, to the copyright proprietor, a

motion picture produceror special sports interestor what

have you.

And finally, Bernie Genesse(ph}, an experienced

20

21

22

23

24

25

and respectedlawyer. for the major.television..interests

said at the very outsetof the hearing, describedat the

very outset.of thesehearings in 1965 what it was that the

broadcasterswere concernedwith. And he describedthe

television stationsprogram in a number of categories.

And the first two are critical.
First, locally createdprogramsowned by the

cAccutate cAgpozfiny Co., inc.
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stations, for example, local documentaries;and second,

locally createdprogramsowned by others and producedby

3 'the station on televisionunder exclusive territorial
license, for example, sports telecasts,programsowned by

others, producedby the television station.
This entire record, we think, is complete

and comprehensiveand unambiguous. And it is attempted

to be put off by what is, in fact, an astonishingtheory

9 of statutoryconstruction. That, the only thing that one

10 can look at are statementsby subcommitteemembers in

floor debateand committee reports.

12 Now, I must, confess"that if one of my law

13 studentsin a legislation course at GeorgetownLaw School
answereda question that askedhim, at the conclusionof

the course,what materials the federal courts look to in

terms of leaning congressionalintent, and he answered

that, he'd take the courseagain, becausehe wasn'. listening
or he wasn't reading.

19 That is so far afield from the accepted

2O
norm of statutory interpretation,as Nr . Scheinerpointed

out in spadesyesterday,that it is simply staggering.

Indeed, it's worth looking at the Betamax Case that
CommissionerBrennan referred to yesterday,as one tiny
examplewhere JudgeFergusonsaid: Home use recordings from

radio and television broadcastswas discussedin committee

cAccazatz cAeporting Co., inc.
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hearings, floor debateand reports from the Office of

2 Copyrights. Statementsfrom all three sourcesare

3 relevant to a determinationof legislative intent;

The proper rule clearly is that the court is
5 free, or the Tribunal is free to look to various reflections

6 of congressionalpurpose. And there are, of course,

7 reflections that are given . varying weight. But, the issue

8 is the questionof whether a report is more definitive
g than a colloquy or where a colloquy is more definitive

10 than testimony.

But, it. is simply an archaic and obsolete

rule to think that one cannot look to relevant legislative
materials. And there'snot a person in this room that

~4 does not know the legislativeprocessand the fact that
positions emerge in colloquy, emerge in statementsof

official governmentagencies,as well as in committee

reports

Mow, to suggestthat we must discount

~g Nr. Wasilewski'sadmissionsin this part, becausehe is

2O a paid lobbyist, I think, is quite surprising. The

peoplewho made the statements,that concededthat we are

the owners of the sports copyright are some of the most,

23 competent,experiencedWashingtonhands around. They are

24 peoplewho are skilled at representingtheir: industries,

they are peoplewho are experienced,and they are people
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all deeply immersed in this copyright— in the development

2 of the Copyright Law. One simply can't brush it off that

3 easily.
So, it's quite clear, we believe, that going

5 no further, that the legislative intent, that the legislative

purposewas to have us sitting at, this table, assertingthe

value of sportsprogramming.

Madam Chairman, could I get a time check?

MS. CARLISLE: Nell, your hour is up at 11:30.

]0 So, you have about 15 more minutes.

12

MR. FITZPATRICK: Thank you very much.

CHAIRNQMAN BURG: Mr. Fitzpatrick, while

you'e drinking your watery let me--. In your brief at

some point, you said that, broadcasterslicensedto present

sports telecastvere contractuallyforbidden from recording

those games or those sportsbroadcasts. Nell, I'm

confused,becauseobviously, it has been statedthat those

recordingsare done; secondly, it seemsto me, that at

~g some point, I have seendelayedbroadcastsof games. I'm

20 not sure now—

21
MR. FITZPATRICK: You'e certa"nly getting

delayedbroadcastsof games. The Notre Dame games, for

23

example

e, are p1ayed here on Sundays. And there is an

24 audiencefor that. Obviously, the contractualarrangement

betweenNotre Dame, when they so18 the rights to their gare,
I

cAccu~ate cAePottiny C'o., dna.
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10

they authorizedthe broadcasters,authorizedsomeone

to rebroadcastthe market. at a subsequenttime.

CHAIRWOMM BURG: Well then,.what',.indeed, is

contractually forbidden?

NR. FXTZPATRICK: Nell, a typical provision

is pointed out, in our brief on page 30, that the Tiger

BaseballClub says that WNJ shall not rebroadcast,reenact,

dramatizeor use any copy in any manner, the broadcast

made pursuantto the.rights granted to adhereunder without

the consentof the baseballclub. The Cubs, in a contract.

with ÃGN says that they can—WGN can record " —selected

portions of the club's telecast. These recordingscan

only be used for the limited purposeof broadcastingover

15

17

19

20

22

23

24

WGN news highlights."

There is no—we know of no patternor

expectationthat the broadcastersare going to record for any

future use, except. if they are requestedto do so by the

club. Now, we earlier filed with this Tribunal a detailed

descriptionof how we fiz our--how we have undertakenthe

responsibilityof fixing eachof thesetelecasts. And we

have an elaboratesystemof making sure that every fee that

goes to the play-by-play announcersis recordedand is sent

into the baseballcentral office and examined for purpose

of highlights, that entire process is recordedand logged.

25 Now, it is conceivablethat pursuantto that
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processin which we have undertakenour responsibil»''l.i es

to ensure the fixation of our work that the broadca«'"

have performed some physical task in connectionwitIt l pat

recordation.

CHARNOMAN BURG: Excuseme. Fixation

part of my question. But it's on the other side. +Me

broadcastersare contractually forbidden, then, you
i apsIt seems to me I askedMr. Feinbergyesterday,or p~~.

Mr. King, if they, indeed, recordedgames. And as

recall, the answerwas in the affirmative.

12

14

15

MR. FITZPATRICK: It's conceivabletha1:

are recording in the sensethat that audio-visual I«'& "

f tgoes off every couple minutes and takes a shot. I

know, or maybe they'e recording their entire conte~'
,--ness,know of no practicewhere there is a consciouswill~ "=

encouragementto broadcastersto tape or record, to
16

exerciserights under the Copyright Law to resell.
17

18

19

20

21

22

23

Now', it, is conceivablethat the broadc&""

can come forward.with a contract that would. demonstv'

that. That is quite alien to my understandingof

rights, though it. is—though, I must say, our view ~~ the

limited rights given, and the fact that we are not.

quest=~=to them a right to claim here, does not. turn on tha"

of whether, for one reasonor another, we might hav~
24

authorizedthem to reproduce.
25

cAccuzafe Mepotfing Co., Sac.
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CHAIRWOMAN BURG: But, they state that,

in terms of compilation, a necessaryrequirementfor

compilation is fixation.

MR. FITZPATRICK: That's right. I think that
6 there is somethingof a dilemma. They'egot. to say that

6 they'e recording our programs. And I don'trow how they'e
7 doing it. Nhen the questionwas askedof Mr. King yesterday,

8 there was such a .(unintelligible) from the audienceto

9 that. question. And I am in the dark as to what that

10 practice involves.

I must say that recordationwhich has as its
12 purposean attempt to exercisea copyright:, the ri.ght to

13 resell that tape or to market. it. to a competingclub,

station, or to do something.else with it would be directly
contrary to the entire courseof contractualrelationship.

16 CHAIRNOMAN BURG: Okay, thank you. Now,

resumewith your time.

18 MR. FITZPATRICK.: Nell, let me say, I'e
1g spokenbriefly about the legislative history, which we

feel is, itself, dispositiveof the issueof our standing.

And we have suggestedin the relief sectionof our brief,
that the appropriateresolutionof this matter is for the

23 Tribunal to declarewhat we think this entire courseof

24 history in our brief unequivocallydemonstratesthat Congress

intended that we are the appropriateclaimant here.
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If, however, at the hearing, the broadcasters

2 could come forward with a contract that. says that. they

3 have the copyright, that we have given to them some of our

4 property rights to come here, then I think one has to have

5 that form available to you.

But, we are not saying that everything is up

for grabs. What we are saying is that this consistent

courseof dealing between them and us and the congressional

9 recognitionof it and the congressionalconcern for our

1p problemswith cable, presumptivelyestablishesour rights

to be here.

12 We know of only one contract, which. is the

13 Ted Turner Aberration, in which there is the grant of a

right to the broadcasters.And that station told this

Tribunal that we'e the right claimants.

16 Now,, I must, say, that there are in some instances,

as a matter of contract, given all of this protectionand

the limited right that some of the money that comes to us

might. be sharedwith the broadcasters. That, is not a

2p questionof who is the c1aimant here. That is a question

of contract; that is a question that I presumewill be

fully accommodatedin the courts, if anybody welsheson that.

23 But, that is c1early an arrangementthat does not contro1

24 who is the copyright owner. The monies come to us. And in

some instances,there have beenbargainswith broadcasters

@Accusable Mepozfiny Ca, inc.
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12

that they get a shareof that. money. But that. does not

interferewith the basic proposition, that in the first
instance,as a matter of Copyright Law, we are the

copyright owners.

COMMISSIONER JAMES: Excuseme. Are you

saying that absenceof any provision in the contract that

the sports interestsis inherently the copyright. owner'2

MR. FITZPATRICK: Am I saying, without the

expressedrecogniztion,yes—yes, I am. Let. me explain

to you, if I could, why. This problem, as I must say,

never existeduntil the very recentpast. It was absolutely

clear historically, that the broadcaster—that we were

getting limited rights to the broadcaster.

The contractsare in some instances,now in

15

17

18

19

20

21

23

24

25

the processof negotiation. And, with the exceptionof

the Turner Matter, there is, in every instance,a

recognitionof property rights are in the club. Now, we are

in a dynamic situation in which the contractsare now being

redrafted. Pell, .they simply expire, they simply expire.

COMMISSIONER JAMES: Nell, now, if you'e
always had an inherent right in the absenceof any contract,

and your contractsover the years, as you have announced

in your brief, very vague, very ambiguousabout what the

rights of the--werebeing reserved. And now, on all your

new contracts,you'e specifically, according to your brief
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at 34, you'e saying things about FederalCopyright Law,

and there'seven one contract that I think you even quote

3 the revision of the Act of (unintelligible) by '76, tell

4 where it's published., and, say that you'e entitled to the

royalty distribution pursuantto Section 111.

MR. FITZPATRICK: Right.

COMMISSIONER JAMES.: Well, if you had this

8
inherent right, why are now your contractstaking on a little
different. tone?

10
MR. FITZPATRICK: Our contractsare taking on

a different tone becausewe are faced with the claim of the
11

broadcastersthat they get the money. And that we didn'--
12

13
COMMISSIONER JAMES: --the copyright owner,

what differencedoes it make, if you are the inherent
14

copyright; owner'?
15

MR. FITZPATRICK: It makes the difference
16

that. my clients don't have to spend the time writing a
17

brief, and you don't have to spend the time listening to a
18

non-issue. When we talk about—

20

21

22

23

25

COMMISSIONER JAMES: The contractsdo play a

very important part.
MR. FITZPATRICK: The contractscould play

an important part in terms of affirmatively reflecting

their ownership. That is our view. If one looks at. the

contractsand one sees the extraordinarily limited grant of
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1 rights, which is totally inconsistentwith the ights

contemplatedunder Section 106. If you want to call it
3 inherent, we would call it quite explicit, that there was

4 a recognition that we are the owner of the right.
One also should rememberthat the Copyright

Law assumesthat when a work is commissioned,the person

who is doing the commission is the owner. And it is clear,
we believe, without. any question, that we are the ones who

are commissioningthis work.

10 The broadcastershave no right to come into our

stadium and televiseour game without our asking them to.

So, they can't be any doubt in my mind that the creation

of this work is one that we had commissioned. And as such,

14 under the law, we are the owners of that right.

15 I must say that we are in something,of the

same situationwhere we are trying to adjust an established

patternof dealing to a new statutoryarrangement,where

rights will be much more explicitly spelled out. in years to

come, simply becauseyou have the Copyright Royalty

20
Tribunal, and we will all attempt to make theseproceedings

much more simple in years to come. But that does not, in
21

our view, undercut. the basic proposition that Congresswas
22

23
intending, that. we be the property owner and that we be the

24
appropriateclaimant.

25
COMMISSIONER COULTER: You said the broadcast

eAccuzate cAepozting Lo., inc.
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stationspay the team. Are there any instanceswhere the

2 team pays the station?

MR. FITZPATRICK: I think that there are. I

4 think there have been instancesas a matter of promotion.

6 I think here in Washington, theremight have been times in

which clubs--

COMMISSIONER COULTER: Is it a lot or a little?
MR. FITZPATRICK: I don't think it's a qreat

9 significant amount. We know that there are examples,

10 instanceswhere the televising of the radio reporting— I

know this has happenedin radio. I don', know that, it has

happenedin television.

13 COMMISSIONER COULTER: But the practice is for

the broadcasterto pay the team?

MR. FITZPATRICK: Yes. The almost invariable

practice is that the property right. of the communication,

the transmissionof the play-by-play, verbally or visually,

the game is a quite valuablepiece of property, and. it'
sold, say, 90 percent,of the time. I think even in a much

higher percent. I think it's only a sport when one finds

a situation that the team is paying the telecasterto

22 arry the game

23 COMMISSIONER COULTER: That's a very small

fraction?

25 MR. FITZPATRICK: Yes, indeed, my understanding.
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COMMISSIONER J2QKS: Are there any instances

where a sports team would do the whole shabana?

'MR. FITZPATRICK: Oh, yes.

COMMISSIONER JAMES: And then they just buy

time from the station, and the whole production is theirs.

MR. FITZPATRICK: Yes, yes.

COMMISSIONER JAMES: They appoint the camera

8 man, the announcer,et cetera?

MR. FITZPATRICK: Yes, there are instances

10 where we have the responsibility for the entire production,

whether it's contractedout. In some instances,the broad-

casterhas that responsibilityof any those--

13 COMMISSIONER JAMES: Excuseme. You say where

14 the broadcasterhas responsibility. I'm not--

15 MR. FITZPATRICK: Revere it's the broadcaster's

16 cameraman—

17 COMMISSIONER JAMES: He's got a contractwith

18 you-

19 MR. FITZPATRICK: Goes clearly under contract

with us; yes, indeed.

21 COMMISSIONER JAMES: So that you have the

total responsibility for producing that. sports show.

23 MR. FITZPATRICK: Right. The Knicks and the

24 Rangersare exampleswhere they buy time and handle the

entire production.
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COMMISSIONER JAMES: They buy time from the--

MR. FITZPATRICK: They buy time from the

3 station and handle the entire production. But every one of

4 these instances—

COMMISSIONER JAMES: Excuseme. You'e

jumping too far aheadof where I want to take you. There is
no dispute about that type of production; is there?

MR. FITZPATRICK: I don'i. think so. I think

9 that--

10
COMMISSIONER JAMES: That's one categorywe

11
don'0 really have io be concernedwith, is where a sports

entity has producedand literally bought. time from the

station. Does the station do it or you do it, does the

enii'ty do it?
MR. FITZPATRICK: I don'i. know the answer

io thai.. I would presumethat since the team has the

total responsibility for the production, and. indeed, the
l

team would be making the copyright, claim, that it would be

9
their u 1i imate responsibility to ensurethat there was

fixation. What I don't know is whether, in fact, as part
20

of the productionprocess,it is a team employed cameraman
21

to make sure that the recordationis made, or whether ai.
22

some other point in the process,the team ensuresthat the
23

record is made of the game and fixed; and therefore,creating
24

25
the copyright..
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But, the practical aspectsof that, I know

2 that there is the fixation.under the -- which is the

3 responsibilityof the teams of they are creating the program.

4 There would have to be a demonstrationof fixation, ulti-
5 mately, we will all be coming before you in terms of

fixation and proof of fixation.
COMMISSIONER JAMES: Hopefully not.

CHAIRNOMAN BURG: How much more time does

9 Nr. Fitzpatrick have?

10 MS. CARLISLE: About lo minutes.

MR. FITZPATRICK: Ten minutes doesn'tseem to

be going away.

13

14

MR. FXTZPATRICK: Okay, let me wind up.

CHAIRWOMAN BURG: You can just stop where you

1g want

NR. FITZPATRICK: If I knew I was ahead, I'd
s'topo

(General laughter.)

.CHAXRNGNAN BURG: At any rate, let's have a

five-minute recess—not six, five.

21

22

(A short. recesswas taken.)

CHAIRWOMAN BURG: Nr. Fitzpatrick, you may

23 continue with your. interminable lO minutes.

NR. FITZPATRICK: All right. I'l be auite
brief and terminate the interminable--. I think, in summary I
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we think that the legislative hi;1 tory zeg

commercial relations clearly demonstrate oi'it(-;~~~w
I

principles, that we possessthe rights I

g4V~w.

away only quite limited rights is
84&~gz

recognizedhere.

And that, a strong qf:firmat""ve
~~~~M4m~

be put on the broadcastersto demonstrat ~tlag
received in this grant of rights

cast our game; that, they have received

10 say, we know of one instancethat has been

12

13

It might be that, they could co&;&~i,z - p-.».

somethingelse. But. we think that the case

that we were intended to be the owner. The

14

16

to them. Ne think that. that, pattern is cle„..-.

have fixed our works and we have t.alked

about it.
17 Ne further know that ve have zile "-.

20

Ne're the one group here, in term: of ou-.- rc.:

has filed. claims for all of its pez~r~=~g.

the broadcastershave been q'uite

21

22

claiming for, in fact, for sports pro&r —tlat.l I

Almost 30 percentof ~he

k: V

li,

23 among baseball,basketball,hockey

file in this proceeding. Our coun:"

25 24 flagships, six of NBA' 23 fix.;s'~ips,

chic'cuxafe Mega'ti;~q C~& .
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flagships and eight. of soccer's24 flagships didn't even

filch

Now, that, obviously, is not. dispositiveof

4 this matter. But it certainly is a reflection in terms of

who feels that there is a copyright statehere and who is

6
the appropriateclaimant. Without—as we talked about

yesterday„ there has to be a specific claim for specific

programmlnge

One doesn'tclaim categories;one doesn'

10 claim broad concepts~ One claims for programming. We are

here before you, having fulfilled. all the requirements.

Under the Copyright. Law, we are the copyright. owner, and we

are here claiming for our works.

14 The broadcastersare not in that position.

20

21

We believe you should rule that. the showing that we have

made indicates that the sports club axe the appropriate

claimants,have standing, and that. the role of the broad-

castersis to bring forward any contractual languagethat
would indicate that we had given away our rights to be here.

I'l reservethe balanceof that 10 minutes.

CHAIRWOMAN BURG: Thank you.

MR. HOCHBERG: Chairman Burg, my name is
Philip Hochberg. And I would like to take 90 secondsof

23

24
Mr. Fitzpatrick' balanceto state the comments, if you will

of the National BasketballAssociation, the National Hockey
25
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League and the North American SoccerLeague-
Bro ther

I would concur in everything

3 Fitzpatrick has said. I would merely try I=~
'~emphasize

absolutely
4 to the Tribunal that. the legislative histor'V

~ „,~ ~restswithout equivocation,clear that the sports

sought and obtained the right to copyright
6

I would further urge upon you
7

programs

Lh.ought that

&ur arenas,
8

no broadcastingstation.could come into an~j 'ithoUt
any of our ballparks, televise any part of

anthe expressedpermissionof the team. Ther'-'0

that
underlying property right. which must be rec."&'&f'1

exists in the various sports franchise.
12

you &
is

That, the burden, I would. sugar~:~"'3
some

on the broadcasterto prove that he has sod~~
14

claim to any part of those compulsory lice'~
15

fees~

16

17

Thank you.

CHAIRWOMAN BURG: Thank you. strikes me&

'/+u+
Mr. King, that you would want to take more

originally allocatedtime.
19

MR. KING: I'm not, sure.
20

21

23

24

yowl gxshl
CHAIRWOMAN BURG: Pleasedo sd~

,~ pfcn
MR. KING: Ne might.all agree

22 ~~~rjrc] j.1 i ~

crew could not suddenlywalk in here and st.'-""
~,s)~( g3

the proceedings,absentsome type of permis'~"'
~-, g.iY & "g

not dispositiveof the ownershipof copyric'
25

Mcm~ate Mepe tiara Co., E~i'".
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this purely in responseto the remarks just made by

Mr. Hochberg.

It's absolutelycorrect, that at common law,

4 certain sports events, therewas a common law right in

them, there was a recognitionof the right of the people

that own the team and own the arena. And they can control

who came in to photographand to record the baseball

games, football games, hockey games, what have you.

That. has absolutelynothing to do with the

~o ownershipof copyright. The ownershipof copyright—and this
is a question in response.to a questionby CommissionerJames:

absenta contract, who owns the copyright.

And Mr. Fitzpatrick claimed that he did. But,

he does, it is crystal clear from his papers,on the basis

of employee-for-hire. There is no other basis for it.
If you have a contract, ownershipof copyright is going to

be regulatedby that contract.

So, what he's talking about in a situation
where there is no contract, that the broadcaststation is
an employee for hire. Now, I don't have absoluteknowledge

20

of all of the contractsthat are enteredbetweenbroadcasting
21

stationsand ball clubs.
22

23
It has been representedto me that the provision

which I am about. to read is standard. I accept. it to be
24

25
standard,but I do not. know it to be the caseof my own

aA'ccuiate Mepottipy C'a, dec.
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12

14

15

16

knowledge.

It is understoodthat this is an agreement

between independentcontractors. And that, neither party

is in any way an agent, employeeor representativeof the

other party.

Now, that clearly dispels any notion of

employmentrelationship. Now, hov about the Commission's

work, which is the other route that Mr. Fitzpatrick takes.

Under the new act, if it's a commissionedwork, and if
the so-calledcommissioningparty is to claim a copyright,

there must be a vritten acknowledgementby the party that the

work is to be treatedas one for hire. It is not claimed

by Mr. Fitzpatrick, and I do not suspectit vill be claimed,

that in any agreement,covering broadcast.during %he relevant

period, there was any such provision in any contract.

betweena ball club and a broadcastingstation.

17 The point of it is, and it goes back to a

19

20

statementI had made when I stood up ta speak this morning,

that in most cases,the resolutionof the problem before

us is going to be according to the specific contracts.

21

22

There vas anotherstatementmade by

Mr. Fitzpatrick— again, ve're getting into the details

23

25

of contract— that, it is, if not. uniform, certainly generally

the rule that the ball club controls the schedulein which

games would be telecast. I think, if my recollection is
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correct, he said that is uniform, without exception.

That is not the case. We have contractshere

3 today, at 1eastone in which the broadcaststationhas the

4 right to determinewhat gameswill be broadcast,will be

telecast.
I'm simply saying that it is pointless to

speakabout contractsabstractly;where rights are to be

determinedby contracts, I think the specific contracts
have to be examined,have to be analyzed.

10 But, the point is that, absenta contract--and

11
that was the questionraisedby CommissionerJames:how does

12
the ball club, how do the sport interestsclaim copyright.

13
And it's right in their brief. They claim copyright by

employee for hire.

15
Now, I have read you a provision which has

representedto be to be representative,and there is no16

17
employeerelationship. There is no commissionedwork

18
under the new act. And I suggest.that if theserights were

19
to be determinedunder the old act, there would be no

commissionedwork either. There would be no commissioned
20

work becausethe commissioningparty is not paying. That is
21

a major consideration.
22

23
It is the so-calledcommissionedparty that

is paying in this case; the broadcaststation pays. The so-
24

called commissioningparty exercisesvery little supervision25

Mccuxaje'epo~tiny C'o., dna.
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over how the work is produced. All of that is rb'Ae I,

2 the broadcasters. So, I don't see how, under anY cia

3 stances,the ball club can represent.itself to b+ I:I~,

4 owner of thesecopyrights, absent.contractualprovi~I .

5 preciselyconveying those rights.
The burden is not ours. If there'0 a liI«,,

it's joint in the interestof getting this thincI gol Ii;,

But, clearly in those caseswhere there is no coOt«)& t.

9 the burden is going to be on the ball club to ju@tii,

]0 Employee for Eire Doctrine. And we don' think F-he",

1't

During the recess,and this has to ~-"o &4Ii

)3 expressedc1aims to copyright. ownership, it was f- ePt

&4 to me that, the CBC does claim copyright in their Pr~& &.,

They have it right up front on the telecast,on

monitor. So, therewould be an examplewhere th+ bI ..&

cast. station clearly claims its copyright right &n IIi..

monitor.

Now, there are a couple of things

20
Nr. Fitzpatrick said thatverealso interesting. Oll&,

connectionwith certain hockey telecast,'heteX'e~=Iei-

has no value once the event is over. And yet, MP„'&I

23
is claimed in the event. It sort of touchesupton

24
we were talking about yesterday— the value of a i»'~II-I;

25
valuable, as Nr. Fitzpatrick said, only as of th=~'Ii .

cAccutafe cAepotting Co., inc.
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being broadcast. Ne have the same argumenton. compilation.

The other thing, on page nine of their reply

brief, Mr. Fitzpatrick statesit is their position that

under 11(d)4 of the Copyright Act, the Tribunal is

authorizedto distribute CAT royalties only to copyright

owners. Ne agreeentirely. And. this sort of gets back to

somethingwe were talking about. yesterday.

Now, Mr. Fitzpatrick has spent a fair amount

of time on legislative history. And our views on that

subjectwere expressedyesterdayand will not be here

repeated. Ne disagreeentirely with his analysisof what

relevant considerationsare.

13

14

15

16

The basis for that was our presentation

yesterdayand in our briefs.
COMMISSIONER COULTER: May I just interrupt

you on that issue?

MR. KING: Yes.

COMMISSIONER COULTER: Nhen Mr. Wasilewski

19

20

21

22

23

24

25

or Mr. Sommers, or whatever it is, spoke, he knew he was

speakingon the record; is that correct? Ee would have

known he was speaking for the record,.

MR. KING: On the record?

COMMISSIONER COULTER: Yes.

MR. KING: Sure.

COMMISSIONER COULTER: I mean, he did. And

ccurafe Mepogfiay Co., Sac.
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presumably,his conversationwas made in that reference.

And it. becomespart of a public record. I would ask you,

would you promise to never to refer to the record here

again?

MR. KING: No. But. that's not. the. point.
COMMISSIONER COULTER: But the point is, it

10

14

15

16

17

19

20

21

22

23

was a public stat:ementmade for a record someplace. And

the question is whether it's totally inappropriateto even

pay any attention to that at all.
MR. KING: I think statementsof that. t.ype,

as we said yesterday,are recordedno weight. in

determining legislative intention. And you simply cannot

say that that. statementplayed a role or what role in the

legislative process. So, what you look at is the act itself.
And then you get into the interpretation,as expressed.in
the committee reports and in the presentationof the bill
on the floor. And. you look at. that to determinewhat the

Legislature intendedby certain provisions.

And I think that the fallacy of relying upon

statementssuch as are suggestedby the NPAA and the sports
int.crests is the casualnature in which they cari be uttered.
Mr. Nasilewski, for example, on this quote was being asked

questionsabout the record industry, the complexitiesof

24
it, the intricaciesof it. To illustrate a point, he

25
refers to sports or program syndicators,without even thinking,

cAccuzafe cRepaztirzy Co., dec.
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obviously.

And, even if one looks at the statementit..~ ~ .

that the plain languageof the statementis not inconsi.'~,

with the position we'e taking here. And representedby

Nr. Popham, that we are not the major claimant, 25 pere&;&

if everythingwe'e saying is true.
The other thing, the NAB cannot speak for..

stations. Therearea number of broadcastingstations

that were not representedby the NAB. That would be

another reason for tending to discountNasilewski'sstat,.
ment.

But, the statementmade by Nr. Sommers, "I

13 guess", how much credibility can you attach to that?

15

17

18

19

20

21

22

23

25

guess they own it.",Is that an acknowledgementthat we h,;.

no interest in it? Absolutely not. And yet, it's being

urged. And it was urged yesterday.

There is no acknowledgementthat is inconsi&;„,

with the position we'e been taking throughout these

proceedings. If you want to look at the languageitself„
and not accept. the opposingclaimants'haracterizations
it. Thank you.

CONMISSIONER COULTER: I have anotherquests,.
In my first questionsto you, I tried to get a handle on

just what the natureof the problem was betweencontract.-.;.

gave specifiedcopyright. with the broadcaster,those

cA'ccusaic cAzportiny Co., inc,
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presumablyspecifying it with the team, then this large

contested.role in between.

Your assertionis that it belongs to you

first; and the teams'ssertionis the contrary. So, it
appearsto me, at. least, that there needs to be some way of

determiningsort of the flow of authority there. Would you

agree?

MR. KING: I'm sorry.

10

COMMISSIONER COULTER: A flow of authority.

There has to be some way to identify in which direction

authority is transmitted. If we have this contested

middle world, where

MR. KING: I think that that would be a

considerationin interpreting the contract.

15 COMMISSIONER COULTER: Yes. And my next

17

question is would the most tangible way to try to determine

that. be the payment, you know, who pays whom?

MR. KING: Ve pay them.

19

20

21

22

23

25

COMMISSIONER COULTER: I'm just—

MR. KING: If that would follow„ then the

burden would be theirs. I think it's theirs on the basis

of their papers. They are, again, relying, to startvith,
on the Work for Eire Doctrine. And I think they should

prove it, if that's the basis.

I think anotherway of doing it, frankly, the

cAccuz'ate Me/rattirip Co., inc.
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easiestway, is just that the parties can agreeon what

2 the contractsare, and just proceedon that basis. As long

3 as we can stipulateas to what the contractsare, so that
4 there is no dispute about that, the authenticityof the

6 agreementin eachcase.

I think it may be a large number of cases

where therewill be no dispute. I don't know. We'd have

to look at eachcontract. But. I think that that would be the

9 way of proceeding, frankly, without worrying about how

10 authority flows.

I mean, if there is a dispute, it's necessary
to interpret it, and that becomesa relevant factor, then
we can get into it.

15

CHAIRWOMAN BURG: All right.
MR. FEINBERG: Excuseme, Madam Chairman. I

ask Mr. King if I could just have a minute. I'd just like
to respondto somethingthat Mr. Fitzpatrick said this
morning. He has invoked the name of Ted Turner several

19 times and cal1ed the contractof the Hawks an aberration.
And I think I would like to clarify his remarks in the

respectthat ÃTBS„ in submitting its filing this past July,
indicated that the leagueswould be filing for the royalties

23 for the sports casts~

24 This, in no way, is meant to suggestthat the

leagueshad any legal rights one way or the other. As

cAccuzafe MejfrMfiny 6o., inc.
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Nr. Fitzpatrick correctly pointed out, the particular

contractbetweenWTBS and, the Hawks grants the rights in the

telecaststo WTBS. Now through a private arrangementbetween

Super Station, Inc. and the leagues,WTBS has relinquished

its claim to royalties of the Hawks games for the 1978

season. And. I think that's even stated in the brief of

10

12

13

14

15

16

17

the leagues.

So, I just thought I'd like to say that that

should play no part in your considerationof any of these

issues, the fact. that WTBS has relinquishedits right to

claim royalties for the past year.

COMMISSIONER JAMES: One further point, they

relinquishedit by contract; didn'. they?

MR. FEINBERG: No, they did not relinquish it.

by contract. The presentcontractbetween the Hawks and

WTBS, grants WTBS the rights to the royalties. The contrast

is that. the contractgrants them the rights to the copyright;

and hence, the royalties.

19
Now, in this particular case, WTBS is owned

20

21

22

23

25

by Super Station, Inc., and Super Station, Inc., is owned

by Ted Turner. And Ted Turner also owns the Hawks. Through

an informal arrangement,WTBS has agreed.to seed the rights

of the royalties for the 1978 accountingperiod to the teams.

And. the teams have correctly representedthey are claiming

rights to these royalties.

c&ccurate, cHepozfirzy Co., Sac.
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That is a priv-—.--

and the station. reementbetween

COMMISSIONER ZB
\

relinquish it by this privai-.=

contract; wasn'. it?

I'm saying that
-angementthrough

MR. FEINBHRG:
6

was verbally agreedupon. ~ - ~ - ere'sno contrac'Ne a

7

informal arrangement. Ther@.:- an arrangement,

COMMIS S IONER JA-*-'- contract, no.

10
MR. FEINBERG: An informal arran@~„

There is no contract. And ..~~
11

league'sright to claim the
12

contestsfor 1978. That wo~-*:
13

decisionof this Tribunal o-.—
14

proceedings.
15

And by that, Z

-ormal, verbal arr
not contestedthe

-ies for the Hawks'

no'earingon anv

utuxe distribution

17
would not continue this ar&----

here. But I just wanted ta
18

was all.
19

CHAIRWOMAN BUBC=
20

into rebuttal time.
21

MR. FITZPATRIC:-:"
22

First, the record should be.-,=-—
23

statementwas that Mz. Turn.==
24

not Mr. Turner was an aber=:-.
25

wean to say that tlt,
That s not a qua„

y the .record, and th,

right. We w'ow

.-e are three "=-'ef pci~

'=ely clear eh== our

—.tract was an =-wrraL~

cAeeuzate

.q Co., One.
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(General laughter.}

MR. F1TZPATRICK: I think he's an enterprising

sports and communicationsentrepreneur. It was an

aberrationin the sensethat that was the only contract

that we know of where this flow of authority has resulted

in expressedrecognition that. the team, that the broadcaster

has the rights to claim here.

In terms of the flow of authority, I think

10

that the common law, the legislative history and the reality

that it. is our property rights, that we are in a limited

fashion permitting the broadcastersto exercise,defines

12

13

16

19

20

that flow of authority and establishesthe burden of

going forward in the evidentiaryhearing.

We believe that what. we have demonstrated

imposes that burden, and we think we will be fully prepared

to respondto any claims that the broadcastersmight have

that indicate that in our limited grant of rights to them,

to telecastour games,we'e granted to them the authority,

we contemplatedgranting to them the authority under

Section 106 of the 'Act.

21

22

23

24

25

Finally, I was interested.to hear that the

NAB is not here representingall the broadcasters.We'e

still not certain which of the broadcastersthey are. We

are not. certain which of our flagship stationsare the

stations,on our team network are being representedby them.

cAccuzate Mepozting Co., dnc.
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ther~'eare still not. certain as to. where, in fa~'t&

a controversyin terms of particular program &'"a i'Il~=/

r z llllll I llsaid: we have claimed, in terms of all sport'"l

c/ g j(/&~
30 percentof the flagsh'p stations,haven'.; rIle

br& I ll~at. all, but that, made up quite nicely, than)'-

a,1j„&i I40 percentof the broadcastersthat did file

10

12

more than 100 percentof the pot.
l:llNe think that the record is cl&-'1&'I

ov f rjMAburden is on the broadcastersat this point
ryi 1 s-hearing to come forward with a demonstration

d th„l; r-b=ygrant of our property rights, we have acknow'~'~ge

are the appropriateclaimantshere..In the ence &~"

or
13 that, Members of the Tribuna1, we fee1 that

gv jqinterestsare the appropriateclaimants,an'6
p() ( t.PP-standinghere to assertthe best claim that, r/~

) )~)1 1..&bl@largestpart. of the pot, that might. be prop-=~"'l

to our sports programming.

I vill concludeunless there a~-

19 quest3.ons

20

21

22

23

24

25

(No verbal response.)

MR. FITZPATRICK: Thank you sc

CHAIRWOMAN BURG: Mr. King?

MR. KING: Just a few last. cou~-.'=.
~ (lr f lr "r-~ /~ ~W

I may. I certainly never said or indicatec~
r"r~

remarks that the NAB was not authorizedto

c&ccuzate cÃepozting Co., Si=r"

(202) 726-3801



II-73

1 the claimant stations. That certainly was not the import

of what. I said. And I just wanted to clarify that.

Secondly, Nr. Fitzpatrick continuesto make

4 referenceto common law rights. We are now talking about

5 copyright, ownershipof copyright. We'e not talking about

common law rights. Common law preemptedto the extent that
it's inconsistentwith copyright.

That's all; thank you very much.

CHAIRWOMAN BURG: All right. This will conclude

thi,s portion of theseproceedings.

The Tribunal will meet. again this afternoon

at l:3Q to hear the graphic, pictorial and sculptureargu-

ments.

(Whereupon, a luncheon recesswas taken.)

15

16

20

22

23

24

25
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AFTERNOON SESSION

MR. SCHEINER: Madam Chairman, may I raise

5

a preliminary matter?
I

CHAIRWOMAN BURG: Yes, sir.
MR. SCHEINER: Thi.s morning, when Mr. Popham

was granted leave to addressthe Tribunal, I noted an
6

I

7
~

objection and also requestedan opportunity to reservesome
I

time to addressany such commentsas he might make.
8

j

I would like to take some very few minutes, three
9

I
I

! to four at the most.
10 !

CHAIRNOMAN BURG: You were on the record in

'aking that, request. Pleasego ahead.
12

13
I

MR. SCHEINER: The reasonfor my requestwas

I

; that Mr. Pophamhad come up with a number, a number of some
14

I
I

, 25 percent,which purportedly representsthe claims, not
15

I

:,clear, either NAB and/or broadcasters.
16

17
I think it. appropriateto make several

I

18
. commentswith 'respectto the statementshe made. First,

19
: very briefly, I repeatour basic position which we'e main-
I

;
tained since the inception of theseproceedings.

20

Broadcaststationsage entitled to share in

cable royalties. And, their entitlementis to their local

programs,which are predominantlynews and public affairs
programs.

24

25
In the courseof a day and a half of argument,

cAcutate eRepotfiny Co„inc
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I also note that NAB has: rather backed away from the

2
position which it took in its briefs. First, as previously

noted, they backedaway from their position on music.

Second, this morning, they backedavay on

any legal argumentthat it advancedwith. respectto its
copyright in sports interests„ but rather predicatedits
argumententirely on some. contractualclaims.

Third, yesterday,we heard some numbers,

9
different numbers. You will recall that yesterday,in

10
i responseto questionsfrom the Tribunal, you were—

COMMISSIONER JAMES: Madam Chairman—excuseme

12

13

14

just a minute. Can we have a recess?

CHAIRWOMAN BURG: - Does it apply to what's going

on now?

15

16

17

18
l
I

19

COMMISSIONER JAMES: Yes.

CHAIRWOMAN BURG: Excuseus for a fev moments

please,Mr. Scheiner.

(A short recessw'as taken.)

CHAIRWOMAN BURG: Mr. Scheiner,my council.

,informs me that summationis not. in order now. But you are
20

I'entirely free to respondto Mr. Popham'sremarks of this
21

',morning.
22

I

23
MR. SCHEINER: Very well.

The number given to you this morning was 25

25
:percent. The number given to you yesterdaywas 10 percent.

cAccuzate MePoztin/j Ce., inc.
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13

14

15

16

17

I

18

19

20

II-76

The number yesterdaywas a number addressed,to compilation

and exclusivity. The number today is 25 percent, as I

understandit, it's compilation, exclusivity in sports.
The fact of the matter is that this claim is

contrary to the claims of the personswhom they purport to

represent,vhere 40 percent.of the potential claimants

are claiming over 1QQ percentof the pot.

And, I submit to you, that this is an abandon-

ment. of the positions taken by the. cia'imantsvho may

purport to represent;and I submit. to you that this kind of

negotiatingbefore the Tribunal is tantamountto an abuse

of your process. Thank you.

CHAIRWOMAN BURG: Thank you.

With regard to the issueof pictorial, graphic
and sculptural claimants,Mr. Richard. Dannay will speakon

behalf of the claimant. Mr. Dannay, it, has been our

procedurehere to grant each side one hour to presentyour

arguments,which. you'ay take all of or any portion thereof.
The other side will then have its hour. And

then we'l come back for 10 minutes of rebuttal for each

21

22

'3 de.

MR. DANNAY: Thank you very, good afternoon.

23

24

25

'My name is Richard .Dannay from Schwab, Goldberg, Price and

Dannay of New York City. With me is Harriet Yaski (ph), from

'Hensen (ph) Associates,Muppets, Inc., the claimants. And

accurate cf2epozting Co., dnc.
(g02) 726-380/



2

do representthe, so-called.character',claimants, that.
I
t

the owners of copyrights in certain pictorial, graphic

3
and sculpturial works which consistof very celebrated,

4
I

I

I

well-known visual characterssuch as the puppet Show

characters,the Sesame.Streetcharactersand a. variety of

other very well known characters,Supe'rman,Batman and so

forth, as indicated in our brief.
I'd like to just begin by not repeatingwhat

9
we do have in the brief, but just stating in very general

terms what our basic position is. And then, turn to the
10

objections that were raised. to that position in the opposing
11

briefs.
12

Essentially, and very simply, our position is

14
that we, the characterclaimants, have met and satisfied
all of the criteria of the statutoryprovision. in Section 111

15

of the Act..
16

We are copyright owners, we are copyright

18
owners of works, as that term is used in that section, and

19
the works have been included, as that word is used, in the

qualifying secondarytransmissionswhi.'ch give rise to the
20

cable royalty payment.
21

22
I

23

And. becausewe have satisfiedeach of the

statutorycriteria, it follows that..thecharacterclaimants

discussionto an appropriateshareof the royalty fund that'

'are entitled we believe, as a matter of law, in our further
24

Mccuzafe Meporfiny Co., Size
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2

3

1

4

5

6

1D

createdunder Section 111.

And, ve submit that there really is no

discretiononce ve have met the statutorycriteria for

denial of any payment to the characterclaimants. The only

question that. remains,.once it's determinedthat they are

copyright owners, works included in the relevantsecondary

transmissions,the only question is how much they'e
entitled to, not. really whether they'eentitled. to it.

Nov, as I understandthe argumentsthat have

been raised'.in opposition to this position, for example,

12

those raisedby NPAA and ASCAP, both of vhom oppose the

claims, they boil down, as we see it, essentiallyto tvo

13
objections.

14

15

16

17

18

I

19 !

I

I

I

2D

21

22

P3

24

25

One objection could be called, under the

appropriatelabel, the ProgramObjection; and the other

one could be called the Licensing Objection. I'd like to

deal with those in that order.

The program objection, according to the

opponentsof our position, they say that Section 111(d)4

applies only to vorks which are programs, and only..to

copyright owners who. are program copyright owners, owners

of the programs themselves.

Nore specifically, if one looks: at. the reply

brief of NPAA, particularly page 24, they say that Section 111

is intendedsolely--and I quote: " —solely to provide

CACCu "afe c&ePOct&Zg CO., Slee.
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royalties to the creatorsand distributors of programs--"

2 which they underline and. emphasize. " —solely to provide .

3 I oya1ties to the creatorsand distributorsof programs

4 and to no other entity."
And then, they go on to say that this provision

cannot apply to owners of characterswhich may appearas

7
part. of those programs. So, that only copyright owners of

programs, they say, come within the classof copyright

owners that would be entitled to receivecable royalties

0 I under Section 111 ~
10

Another way of putting it, anotherway I

think they do put it is to say that the only programs
12

that qualify as works under Section 111, only programs13

qualify as works under Section 111. And becausethe
14

characters,not being programs, the characterscannot.
15

qualify as works under that section.
15

17
Very briefly, before I comment on what I have

18
called the ProgramObjection-, let me just mention what the

Licensing Objection is. Essentiallythey say that the

characterclaimantshave licensedaway to the program
20

I

.'producer, television program producers,the right to use the
21

!charactersin the programs.
22 j

23
Now', it is our position that neither of those

:.objectionshas any merit at all; neither of those objections
24

can serve to defeat the claims of the characterclaimants.
25

cAccurate Meportiny Co., inc.
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Let me start with the program objection, as

called it. I think, very simply, when one looks at the

face of the statute,.that. this objection is precludedby

4 the very plain meaningof the section, to be expressedin

unambiguouslanguagethat. appearsin Section ill(d) 4.

Under that section, the right to receive

cable royalties is not. 1'imited in any way to owners of

"programs" or to works which are "programs". Quite to the

contrary, Section 111 says. that payment is to be made

10 to— and I again quote: "--any such owner— ", of course,
that. means copyright owner. "--any such. owner whose work

was concluded. in a secondary.transmissionmade by a cable

systemof a non-network television program." And then it.
goes on to clarify what. thosesignalswould, consist.of.

15 In other words, payment under this provision
is to be made to the copyright owners of works which are
included in programs. It doesn'tsay, as I think NPAA

I

18

t

19

and perhapsotherswould seem to be arguing, that payment,

is to be made to copyright, owners of programs, as distinguished

20

21

from works, which have been included in secondarytransmissions
1 think this is very important, becauseI

'think the languageis so clear and so precise, that. it leaves
o room for any reasonabledebate. That., Congressintended

25

hat this kind of narrow interpretationof this provision
I

:which NPAA is arguing for, namel'y limiting. the provision to

Mccuzafe cRepozfiny Co., inc.
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programsonly and to program copyright owners only, it would

have been simple to say so. But, quite to the contrary,

3 Congressdid not .' t chose its words careful 1y . I t used

4 all of the words that are at. issuehere: copyright owner,

works, program and so forth. But they.'ve put them in a
I

certain sequence,a. certainposition and with a certain
meaning that really is inescapable.

And to reach the result that'sadvocatedby

MPAA and others, you have to alter tho'se words. You have

~ 0 to substitutenew woxds and changethe sequencein order to,
as we maintain, distort the meaning to make it limited,11

12
very narrowly to a closedclub of program ownex's.

In fact, in one sense,I.think I agreewi.th

MPAA in a comment. which they made on page 17 of their main

bxief, in connectionwith an issue, I should point out, on15

16
which we expressno opinion. But. I do infer. to the basic
approachwhich they advocate,namely that you have to look

ta the plain meaning of the statute. And where the meaning

is plain, we don't have to go back into legislative history.
Let me just read from that briefly. NPAA says,

The plain meaning of the sectionprecludessuch

20

'and I quote: "Program syndicatorssubmit that the Tribunal21
I

;need not go beyond the languageof section ill (d) 4(a} to22

ldisposeof any NAB's claim to royalties—" et cetera.23
I

!
I

I

24
I

25
;royalties. The statute, itself, leavesno ambiguity; and

cAccurate Megortiny Co., inc.
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therefore,nothing to construe. The Tribunal, no less

than the courts, must assumethat the legislative purpose

3 i s expressedby the ordinary meaning of the words used in

4 the statut . Nell, I couldn't agreemore.

And I think that when one reads the section

and makes the appropriatedistinction betweenworks, on the

one hand, and programswhich include those works, you can

see that there is validity to the claim of the character

claimants, and that. MPAA's position is very narrowly

1p restricted and would seek to forec1ose copyright owners

of works and keep the club of peoplewho are allegedly

entitled to the cable royalties, very narrow, very small.

COMMISSIONER BRENNAN: Mi. Dannay, during the
j

14 long tenancyof the Copyright. Bill before the Congress,

did. the claimant that. you representsubmit any recommendations

to the Congressas to the cable fee schedule?

17 NR. DANNAY: .To my knowledge,. they did not

participatedirectly in thoseproceedings. However—

19 COMMISSIONER BRENNAN: If they contemplated

~

receiving cable royalties, isn't it rather unusual they
I

:had no interest in the amount of the royalt'ies established21

22
'bv the Congress?
I

NR. DANNAY: I would say that they had no

interest in the subjectmatter. I would say .that not being
I

25
j
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one of quite practical about it, not being one of the

major claimants, and certainly on the face of the claims

3 that, is still so. They did not, certainly didn ' carry

4 the laboring, nor did they participateas heavily as one

5 might expect.

But, I think the crucial thing is not whether

the characterclaimantssought to bring themselvesactively

within the legislativeprocessat that time. I think it'
9

. important what, the statutesays and does the statute

confer a benefit. I know of no principle of law or other-

wise that says that tile statuteclearly confers a benefit

on the class of claimants that they are precludedfrom

13 participating in the benefits so provided simply because

14 they were not actively involved in the legislativeprocess.

And, I think that.'s exactly what happenedhere.

16 I don't think that the legislativehistory is

helpful particularly one way or the other in the sensethat

it. doesn'tgrapple, doesn'.deal explicitly with the very

issue that is being presented. But of significance is the

fact that it does not. preclude the claim being assertedhere.

I think that is the critical point.

22 There is nothing in the legislativehistory

23 that 1 'm aware of that has been cal1ed to my attention that

24 would preclude it. And it seems to me that the plain meaning

of the statutewhich I'e just indicatedencompassesthe

Mccutafe cJVepotfiny Ca, inc.
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kind of claim, the characterclaimants are making that

removes all objection.

In fact, if you'd take the NPAA claim and

bring it to its logical conclusion, you can see that it
cannotbe a sound objection on their part, becauseif the

programobjection,'sI call it, nor to put a concise

label on it., if that. vere upheld, I think the logical and

the unavoidableconclusionwould be that no payment, no pay-

ment at all could be made to the performing rights societies.

Now, vhy do I say that? I think if you

considerthe music analogy, which was raisedvery briefly
in the memorandumthat we submitted, you can see that. the

performing rights societies,who I think are pretty generally

concededto be entitled. to some payment under the provision,

they own rights in music, or the music copyright owners

who they representown rights in music.

That music is not a program. That music, just
18 as in the caseof, the characters,is merely an element

20

21

22

23

24

25

that is included in programs. But it does not, in and of

itself, constitutea program.

And so, if you were to take this position,

the Tribunal vere to take the position .that only programs

or copyright owners of programsvere entitled to payments

under Section ill, it would, seem to me to lead inevitably

to the result that. the performing rights societieswould

cAccumte Me/roriing C'o., Size.
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barred on that. ground alone from participating.
They answer that a little bit, or attempt to,

3 in their brief, by turning to the 1icensingobj ection,

4 which I'm going to get. to very shortly. But, I submit to

you, that. the licensing.objection has nothing to do

with the question,whether the copyright of music is an

elementof a program, included in a program or a program,

in and of itself.
And if, as a threshholdmatter, in order to

1 p qua1if y as a work, you wou1d have to have a program, then I
think the performing rights societieswould lose. I'm not.

advocatingthat, quite obviously. I think that would be an
I

13 absurdconc1usion that one..wou1d have to reach in order to

14 defeat the characterclaimants— that we'e making here today.

15 And I think that. becauseof the similarity
of the. position on this point, I cannot. see any reason in
fairnesswhere under the statute,or any other reason,why

the characterclaimantsshould receive any different,
treatmentor be put into any different position than the

performing rights societies.
2

I

I

I I want to go now to the questionof the2'1

licensing objection, as I termed it. I think that once22

23
rebuttal of the program objection has beenmade, it inevitably

24 I

~leads to a dismissalof any considerationof the so-called

25
licensing objection as well. And for this reason— in our
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1 view,andour basic position is that the contractsor licenses

2 which have been referred to in some of the objecting

3 parties'ries, those licenseshad no bearing at all on

4 the questionof the standingof the character"laimants

5 under section ill: to receive royalties, no matter what the

5 contractsaid.

And, I should add, as an aside, recognizing

8 that I'm saying that. the contractshave no relevanceon

9 this issue, I do want to add that they are not uniformed

10 contracts. I'm not personally familiar with them. But I
know that they are not uniformed contracts. They don't all
say the same thing. They present.a variety of situations.

13 They'e been characterized,I 'm afraid, in the opposing

briefs as if there is one standardfoam.

15 But, no matter what the contractssay, the

characterclaimants remain the copyright owners, as that
17 word is used in section l l 1 ~ They remain copyright owners

18 of their own works, namely the characters.

19 There may be, of course, severalcopyrights

20 in the program, in the programmaterial~

21 COMMISSIONER JAMES: Are you saying that it.

cannotbe—that that right cannot be transferred,by a

23 contract

24

25

MR. DANNAY: What I am saying is that the—

COMMISSIONER JAMES: Whether it has or has not,
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you'e not saying that it cannot be transferredto a

program producerby contract; are you?

MR. DANNAY: What I am saying is that the

contracts,no matter how interpreted,unless each and every

copyright interestof all kind were renouncedor abandoned

by the characterowners and no one makes that claim, and of

course, that's not true.

COMMISSIONER JAMES: No, I'm just--. Let me

10

put it in, my positive form. Can the ownershipof a

copyright be transferredby contract?

MR. DANNAY: Incidents of ownership can be.

13

15

17

19

20

21

22

23

But what. I'm saying is the statusof the copyright claimants

as copyright owners is in -no .way lost or diminished by

anything that the contract could possibly say. And for that

reason,as I will elaborateon in a moment, I don't think

it's even necessaryto get. into the question,neither

necessarynor appropriateto get into the questionof what

the contract says.

And. I would suggestthat in addition to the

fact. that it is immaterial what the contractsays, the

burden of going over hundredsand hundredsof contractsof

different kinds, I don't think that. was contemplatedin

this kind of a proceeding.

But., be that as it may, the important point I

want to stressis that the characterclaimants remain as

cAccuzate Mepozting C'o., inc.
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copyright owners of their works. We don't take the

position that the program producersare not copyright owners,

perhaps,of their programs as a program.

But, again, I want to focus back on what, the

statutesaid. The statutedirects that paymentsbe made

to copyright owners of works included in programs. It does

not. say copyright paymentsshould"be made to copyright

owners of programs. And for that reason,and for the

additional reasonthat the characterclaimants remain

copyright owners of their works, which. have been included

in theseprograms.

The characterclaimantsmeet the test of

being copyright owners, in the sensethat. that term. is
usedunder section ill. And I don't think anything that.

could appear in the license agreementswould in any way

diminish or eliminate this statusas copyright owners, having

sufficient interest. in their works; their characters,as

they may be included in programs.

Now, there is anotherway to approachthis,
a very practical way, in addition to concentratingon the

specific languageof the statute. Suppose,hypothetically,
that a cable system transmitteda television program, the

Nuppet Show, for example. Let's assume, further, that the

cable systemwas not exempt from copyright infringement

liability, and for one reasonfor another, or for various
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reasons,perhapsa failure to report or whatever, they had

lost the benefit of the compulsory license, so that they could.

not take advantageof its benefits. There would be no

questionthat that secondarytransmission,made by a

cable systemunder those circumstances,would be actionable

as an infringement.under ChapterFive of the Copyright Law,

Section 501, et cetera.

Indeed, Section 111, in severalplaces says

10

12

13

15

17

18

19

20

21

22

23

24

just exactly that. Now, what is the significanceof that.'?

If, in fact, the characterclaimantswould have standing to

sue the cable systemwhich had lost, it was unable to take

advantageof the compulsory licensebenefit to insulate

itself from an infringement suit., then, indeed, it would.

be anomalous,I suggest,to exclude'characterclaimants

from standingon this Section 111 of the Act, to receive

cable royalties which are, in reality, nothing more than

the equivolent of damagesthat would otherwisebe paid for

an infringement, as a compulsory license fee.

So, since the characterc3aimantscould. sue

a cable system that could not. avail itself of a compulsory

license, I cannot see how, under the statute,.as it'
written or under any common sensefairness that the charac-

ter claimants should have any. lessercopyright interests

for purposesof receiving paymentsunder ill for those

very cable royalties which are nothing more than the

cAccuzate ~epoztiny Co., inc.
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substitive for what. would otherwisebe damages,in an

infringement suit.
Therefore, I say again, with that reasoning

4 in mind, I think it. is quite clear that the licensing

10

12

13

15

16

17

18

19

20

21

provisions are not relevant. And I repeat, in responseto

youx earlier question, I don'. think anyonehas suggested

that 'the characterowners had forfeited or 'abandonedor

conveyedeach and every conceivablecopyright interest, such

that there is nothing left to their original statusas a

copyright owner.

In short, we believe the licensing arrangements

have absolutelyno relevance. I should say really, in

passing,an additional point which I think is worth is

considering, that the display right under Section 106,

SubdivisionFive, which, of course, is the right that applies

to pictorial, graphic and sculpturalworks, which these

charactersare, this right. was newly createdunder the

1976 Copyright Act, which, of course, went into effect

January1, 1978.

After the licensesraisedby the objecting

parties, we negotiated.and signed. In other words, this

22 riqht didn'0 even exist at the time. I don'. see how the

23 characterowners could be deemedto have granteda way or

24 right that was never in existenceat the time that the

licenseswere signed and went into effect. So, for this

Mccuzate Mepozting Co., dnc.
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reason, in addition to the reasonsI'e mentionedbefore,
don'. think that the Tribunal need place itself in the

burden of the position of having to sit through weighing,

review and analyzehundredsand hundredsof agreementswith

different nuancesin different industry practices in order

10

14

16

17

19

20

21

22

to decide this issue, becauseI think the issue is really
a smoke screen, trying to keep, again, the club of payees

under the provision very small.

The program producers,obviously, do not own

any rights in the copyrightedcharactersas such. Nbatever

rights they have are in their programs;"paymentunder ill
does not relate to ownershipof the program, as distinguished
from ownershipof rights in the works, which are included

3.n those
programs'here

is another important factor bere, too,
and this has been raisedsomewhat in the briefs. Nhere a

work bas become so emerged.or so blendedwith other

program so that, it is indistinguishablefrom tbe program

material, as might I supposebe the case in instancesof

certain copyrighted themes or logs, yes, under those

circumstancesit might be difficulty in segregatingthe

program from the programmaterial it included.

23 But, we don't reach that question, because,

24

25

as I mentionedbefore, the character,just like the copyrighte

music, stand in a very different footage. They never lose
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1 their identity. The characters,like .the music, are always

2 recognizablein just the same form that it existedbefore

3 it was ever included in the program. Nobody has any

4 problem recognizing it.
COMMISSIONER BRENNAN: In your brief, you

distinguish the charactersfrom plays. If we had an author

of a play which securescopyright, retainscopyright

8 ownership, permits a broadcasterto perform the play,

g the play is performedexactly as written, complete text,
&0 and then, this transmissionis picked up by a cable operator

and imported as a distant signal. If we were to accept

your argument,,would the playwrightbe entitled to file a

)3 c1aim before this body?

i4 MR. DANNAY: Fortunately, I'm not, in a position
vhere I would have to decide that. But I think that, yes,
if they can be analogizedto the position of the character

claimants in the natureof their vork and the ownership

issuesand they can be analogizedappropriatelyto the

~g music position, I can see an argumentbeing made.

20 Actually, in the real world, however, I think

that most other elementsthat. I can think of, other than,

as a practical matter, charactersin music, we made some

p3 sma11 other exceptions,.;whichvould be only incidental part.

of any program. I don'. think that's really what happens.

I think where we know that, as a practical matter, most

cAcruvate cRepoxtiry Ca., Sec.
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themes, block themes, story lines tend to be changed

so drastically, then maybe they are no longer recognizable

as they appear in the program. And in that sense, I

supposethe conceptof what is included in a television

program, for purposesof determiningone of the criteria
triggering entitlement to royalty payments. In that sense,

I suppose,the characterclaimants, like music, copyrighted

music, really, as a practical matter, in most situations,

at. least on those facts, will be different than on the

10 programmaterial.

COMMISSIONER BRENNAN: Some years ago, the

12 copyright owners in the film, "Gone With the Wind" authorized

13

14

15

16

17

the first television performanceof that film. And this,
of course, was a major event in television. Could possibly,

if we were in existenceat that. time, the estateof

MargaretMitchell come before us and file a claim because

of the distinct contribution and natureof that underlying

18 work?

19

20

22

23

MR. DANNAY: Of course, one of the problems

when one talks about a printed work, which is adapted

really into a derivativework, there is a transformation.

There'sa transformationin the very definition of a

derivative work.

25

But., I don't think that anything that, occurs

to the characters,as they are drawn into and included in
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programsmakes them a derivativework. Those characters

retain the same visual identity, and they retain, indeed,

3 the same personality identity, if you will, that they had

4 before they ever were drawn into and included in the

5 program+

So, there really is a difference in the

natureof that kind of work.

COMMISSIONER BRENNAN: The charactersin

9 "Gone with the Mind" were tranferredby Clark Gable and

10 others, and so therefore—

MR. DANNAY: The actors add a dimension,

certainly. I think that has always been the case. In the

13 caseof the Muppets for example, or the other characters

14 that I mentionedbefore, they appearprecisely in the form

that they were originatedand created.by the character

claimants themselves,without any changewhatsoever. They

are immediately recognizable.

And, indeed, before that, in terms of equity,

those characters,and the charactersalone, in almost all

20 circumstances,are rea1ly the dominant drawing power, the

21
dominant elementof the programs in which. they appear—often

very much different, therefore, from other elements,other

23 copyrightab1e e1ementswhich may appear in other kinds of

programswhere the actorswho play the parts createdby

the literary charactersadd a dimensionwhich may very well

cAcduiate cAepottiny Co., doe.
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change them from the one they read in the book.

COMMISSIONER COULTER: Mr. Dannay, what

you'e saying, then is not —..— the crucial element is not

the copyright which the playwright would. obtain just as,

presumably, the author of his charactersvere, but the

nature of the copyright of the material, that's the basis

of your claim?

10

1.2

MR. DANNAY: Well, I think the basis of the

claim are the three elementsof the statute. And I think

eachhas to be satisfied. PerhapsI misunderstoodthe

question.

COMMISSIONER COULTER: The questionvas is a

playwright retaining, obviously, his copyright. in a play,

14
if that play is — after he has obviously contractedit

15

16

17

18

19

with a television company to produce, that play is carried
on a secondarytransmission,becausethat playwright

obviously still possessesthe copyright in one sense,would

be analogousto your circumstance,except the natureof

the copyrightedmaterial. That's the only distinction

20
you'e making.

21

22

23

24

25

MR. DANNAY: In the situationyou'e described,

assumingthat, there is copyright ownership, and with

knowledge that they are vorks rather than programs,which

is the test, the questionvould. then be whether they are

the kind of work that is included in the program that is
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being secondarilytransmitted. And, there are differences

betweencharacters„on the one hand that'svindicatedand

the kinds of elementswhich have been describedin the

4 very sensethey mentioned. The charactersundergono

change.

COMMISSIONER COULTER: But, what you'e
asking us to do, though, is make a distinction between the

8 natureof the copyrightedmaterial.

NR. DANNAY: Nell, frankly, I'm not asking you

10 to make that distinction. Ne are merely saying that what-

11 ever the entitlementor lack of entitlementof other

12 elementswho may or may not. have f iled claims, it is clear

13 that the characterclaimant's'satisfy eachof the criteria
14 set. forth in the statute.

15 ghat the implications of that, will be for other

15 copyrightableelements,I simply don't have enough informa-

17 tion to trace it, out to its logical conclusion. But. what is
18 important is that a benefit was conferredon claimants

19 in the position of the characterowners. They meet all the

20 tests. I don't see how in fairnessor under the statute

21 i they can be excluded from the benefits conferredby this
statute,simply becauseit may, in the process,raise some

23 additional difficult questionswith regard to other

24 material that may also be included in the programs.

25
l

But, I'm suggestingto you that there is a
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basis for a distinction, yes, betweencharacters,'on the

one hand—charactersin music, say, on the one hand, to

claims that are presentedhere, and the other kinds of

copyrightedmaterial which could be included in the program,

in that the other material almost. invariably'ndergoesa
very serious transformation,causing its identity, in a

sense,perhapsto be lost, or to at least be blendedwith

or mergedwith so much additional material of value and

importance, that one could say that the characteristics
of the original work had somehowbeen lost. That is not

the casewith the characters.

14

18

20

21

22

23

24

COMMISSIONER COULTER: But you'e dismissed,

what. seemsto be a fairly substantial.aspect. In other

words, the relationshipbetween thesecharactersand the

people responsiblefor programming them. In other words,

the licensing argument, that. contractualrelationship
strikesme as fairly crucial.

NR. DANNAY: Nell, with all due respect„ as

I indicatedbefore, I don'. think it's crucial within the

context of determiningentitlement to the cable royalty

paymentsunder Section 111.

COMMISSIONER COULTER: You implied, however,

though, that it was possibly crucial in the caseof a

playwright.

NR. DANNAY: No, I thought we were focusing
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1 there on the natureof the work, which was being either

2 enacted.in one caseor simply included in anothercase

3 in the ultimate .program.

And, as I said. at the outsetof my remarks

5 in connectionwith the objections that were raised. N'e'e

not taking the position that the program producersdon'

have the copyright in their program as a program. We

assumethat.'.theyhave filed in assertingargumentson

behalf of those claims.

10 But, that doesn'tpreclude the additional

claim on behalf of characterclaimantswho, becauseof the

way the statute is clearly and plainly worded, are

13 copyright owners of works:which have been included in

14 secondarytransmissionfor thoseprograms.

15 QTe are not trying to argue, quite frankly,

that any other party is or is not entitled to receive

1 7 payment. We'e mere1y making the argumentthat the character

claimants,becausethey meet each of the criteria in the

statute,are, in fact, entitled to payment. And while. it
may perhapscome as a surpriseto certain parties,because

21
of the lack of participationby the characterclaimants

in the legislativeprocessthat led to the developmentof
22

23
the act, becausethis benefit is clearly conferred, I don'

24
see how it can be precluded.in the caseof the character

claimant.
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In addition, too, there has been sort. of a

10

12

13

suggestion,1 think, in some of the briefs, one has to

read a little bit betweenthe lines I suppose,that somehow

charactersreally aren'tworks after all under the meaning

of the Copyright Law.

Of course, that's clearly not. true. Characters

such as those owned by the characterclaimantsare clearly
pictorial, graphic and sculpturalworks under Section 102.

There is no questionabout that. And. one can only consider

very briefly the long history of consistent.recognitionby

courts to the copyright statusof charactersand the

protectionof characters,particularly those characters

in the visual form, exemplified by the characterswhich

are owned, by the cia'imantshere.

15
Ne've cited severalcasesin our brief.

16

17

19

20

21

22
I

23

25

I'm sure that you are familiar with them, characterssuch

as Superman,Batman, Robin and. so forth have all been

protected. And even in a case that. was not cited, in our

brief, the Walt Disney charactersin the Disney versus

Air Pirates (ph) Case, Mickey i%ouse, his brethren..were

protectedagainst. inf ringement.

So, there is, in fact, a long and consistent
recognitionof the rights of charactersunder the Copyright

Law, as detectableworks, the rights which. can be enforced

againstothers. And therefore, I don't think that, on that
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ground alone there can be any denial of the. claim.

I think I'e touchedenoughupon the question,

the remaining criteria. I'e talked about the meeting the

test of being a copyright owner. I'e talked about the

test of meeting the definition of works, as that term is

used in Section 111. And I have dwelled. on the included

tests sufficiently to see and to summarizethat, indeed,

the characterclaimantshad met eachof the testsset.

forth in the act.

10 And, I think once that. is established,then'he
burden lies very heavily on the other parties to show

why any payment. should, be denied, to the characterclaimants.

Thank you e I d 13.ke to reserveany addit3.onal

t1me I may have for rebuttal comments

16

CHAIRNONAN BURG: Thank you, Nr. Dannay.

The opposing side will begin. And I'ight.
add that the schedule, the order of appearancewas designated

19

20

21

to us, we did not, assign it,. Nr. Scheinermill begin, with

15 minutes, followed by Nr. Koenigsbergwith 15 minutes,

either Nr. Chapin or Mr. Duncan with 15 minutes,

Nr. Ciancimino with five minutes and Gordon King, five

22

23 .

minutes.

NR. KOENIGSBERG: Madam Chairman, with your

24
permission,Mr. Scheinerand I would like to switch places.

And, if it's alright with the Tribunal, I'l lead off and
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Mr. Scheinercould follow.

My name is Fred Koenigsberg, I'm counsel to

ASCAP. ASCAP's General Counsel, Bernard. Korman, was here

10

12

16

18

20

21

22

23

25

yesterday. He expresseshis regretsof not, being able to

be here today. '.Ne talked about sports this morning: I

guessyou can think of me as a designatedhitter.
I might initially say that I'm kind of sorry

that broadcasterswithdrew their claim that the performing

rights societiescouldn't be here at all, becauseI love,

as designatedhitter, to get. those nice, fat pitches that

I know I can hit. out of the ballpark. Since they did

withdraw it, we won that game by forfeit, I guess. I suppose

we have to deal with the curve balls like the cartoon

charactershave now thrown at. us.

All the theory that. has been expressedon

this. cartooncharacterpoint, interesting, fascinating.

Hut it is presentedto you, I submit, in a vacuum. And

you can't discussthe Copyright Law, you can't discussthe

cable compulsory license, you can't discusswhat. the

Tribunal is supposedto do in theseproceedings..ina vacuum

You'e got to look at the way the real world

works, the way the world works as Congressunderstoodit.
You'e got to look at what Congressintended in the law.

And, I think when you look at the Copyright Law in that

context, the claims of the cartooncharactersreally fall by

cAccuzafe cAepoztlrzy Co., Sac.
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wayside.

I would suggest.to you, with all respect,

10

12

that. the questionwhich the Tribunal should alvays consider

in determining, not. only this question, but. all the

issuesthat have been put. before you in the past. day and,

a half, is that. what would happen in a vorld where no

compulsory license existed. What. would the licensing

arrangementsbe? Who would licensewhom? How would the

world work? Because,as has beenmentioned to you before,

what the compulsory licensedoes is replacea voluntary

licensing arrangementin a world where cable systemshad

liability for performances,had to pay copyright owners

13 for performances.

14 And when you look at what happensin the

15 real world, l think you come to some conclusionsthat are

just directly opposite to vhat my good, friend, Richard

17

20

22

Dannay has suggested,.

Nr. Dannay suggeststhat, you should not., in

any way, examine the licensing arrangementsthat have

occurred, that are statedin the cartoon characters'rief.
Well, that'skind of an Alice in Wonderlandapproach. We

can refer to some other cartoon.

23 How can you ignore the conveyanceof rights?

24

25

How can you ignore the vay the world works, as Commissioner

Jamespointed out. Of course, copyrights can be transferred.

cAccuzak cJVegortiry C'o., inc.
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1 Of course, rights and copyrights can be transferred. And

they always are. And that, I think, is a question that

3 you have'o look at when you examine this claim.

The result, if you"buy the argumentthat you

don't look at the licensing arrangements,if you buy'he

argumentthat as "any -copyright owner is entitled to claim",

becomes ludicrous, becausethat result would, as the

questioning, I think, indicated., would get you to the

strange,wonderousworld where peoplewho wrote screenplays

would be able to come in and make a claim before the

Tribunal, people who wrote novels ..which .were adaptedinto

programswould be able to come and. make a claim before

] 3 the Tribunal . I supposesomebodywho wrote a treatment of an

idea would be able to come in and make a claim. And that.

is not at all what. Congressintended.

16 Congressknew very well, I think, what. the

licensing arrangementsin the real world were. And they

knew that, for the most part, program producersgot. the

rights that they neededto make a program, put. it on

20
broadcastingstations,have it retransmittedby cable systems.

21
Now, therehas also beenmuch talk about

22
analogiesto music and to the claims of the performing

23 rights socie

ties .And

I would suggest.to you that those

analogiesthat have been suggestedmust fall by the wayside
24

preciselybecauseof the way the real world works, precisely

cAccuzai'e MePozting Co., Sac
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becauseof the way the licensing arrangementsin the real

world are structured.

Music is, as the SupremeCourt. and, other

courts mentionedin the recent CBS Case that. involved. ASCAP

and, BMI, music is unique. It.'.operatesunder its own

terms.

10

13

14

15

16

17

1S

20

21

22

23

24

25

The licensing arrangementsin the world of

music are very different from any other licensing arrangements

that are made. And they are different becausethe copyright

owners of the musical compositionsare not askedby the

program producersfor the performing rights in their

musical compositions.

The performing.rights are, therefore,expressly

withheld by every contract. that the copyright. owner of the

musical compositionhas with the program producer. And

those are performing rights for every possiblemeansof

performanceto which the programscan be put: broadcast,

performances,cable television performancesand anything

else, I suppose.

That. is a long standing fact of life. It is
a long standinghistory of the way licensing occurs in the

world. And that, I would submit. to you, is the real

differencehere, and one that cannot be overlooked. And

that difference is recognized, I think, by Congress. It.

has been mentionedno where throughout the long history of

c8ccurate c/ePozfify C'0., inc;
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revision, was Congressapproachedby .cartooncharacter

2 claimantsor really anybody else like screenwriters or

3 novelists or anybody of that, sort, with the claim that:
4 we will be entii;led to royalties if you pass this law.

That, of course, is not the caseas far as

5 music is concernedbecausethe performing rights organizations

7 were always.before Congress,making their positionsknown,

8 and Congressknew full veil about how performing rights
9 in music vere licensed in the vorld.

10 The fact that they didn't appear, I think, is
very s igni f i cant. Ne'e not talking about a si tuation

where we'ehundredsof years in the future. Ne're talking

13 about legislativehistory- that occurredvirtually yesterdayf
1976 and.1975.and1973.

15 All the peoplewho participatedin that
legislativehistory are here now. Having gone away, it'
not a questionof—gee, well Congressdidn't know about it,

19 Congressdidn't intend it. Congressknew full well what it
19 was doing. The draf tsman of the bil 1 knew ful 1 vel1 .

20 And, the recognitionof the differenceof

music comparedto cartoon characters,I think, I think

runs throughout. the history of this bill. Indeed, if you

23 look at, the discussionof performing rights in the Senate

and the House reports, you find that it is music that is
taken to be the paradigmof the separatelicensing of

cAccuzate cAepoztiny Co., Sac.
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performing rights. Languageof the reports say: the

singersperforming, wheneverhe or she performs a song and

the broadcastingnetwork is performing, when it carries

that performanceof the song in a local station and .in

the cable system. But, that's not the casewith. cartoon

characters,becausethe rights are conveyed.

I think I'e taken enoughof the Tribunal's

time on this point. I don't want to beat it into the ground.

10

The details of the arrangementscertainly are known to the

program producers. I imagine I'l get, comment on it.
Unless the Tribunal has. any questionsto

askp I would x'csex've the rema'.nderof my 'time ~

CHAIRWOMAN BURG: Thank you. Who will
speak next.. Mr. Duncan?

MR. DUNCAN: Yes.

19

CHAIRWOMAN BURG: Would you identify yourself?

MR. DUNCAN: Yes, my name is Charles T. Duncan.

I am local counsel fox BroadcastMusic, Inc. chairmanBuxg

and Members of the Commission, I will try not. to duplicate

20

21

22

24

25

what Mr. Koenigsberghas said. I will indicate that we think
that the licensing arrangementsbetweenthe cartoon

charactercreators,on the one hand, and the program

supplierson the other, are, in fact, decisive.

And, for purposesof the formula that
Mr. Dannay has worked out, to De extent of the performance

cAcc'utate cf2eporting Co., inc.
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1 rights on television for cable distribution purposes,

2 the cartooncharactercreatorceasedto be the copyright

3 owners for the simple reasonthat they have, by contract,

given that right to the program suppliers.

So, that the first. of his four steps falls
there. I also adopt what. Mr. Koenigsbergsaid with

respect,to the distinction between the cartooncharacters
and their licensing arrangements,on the one hand, and the

9 music interests,on the other.

10 BMI, like ASCAP, directly gives performing

rights to the television station, not to the programmer.

So that music is very, very different from the arrangements

13 enteredinto by the cartoon characters.

There are two other points that. I would want14

to make that I think .indicate the speciousnessof the argument

which has been propoundedto you. In order to prevail,
the cartooncharacterproponentshave to show that, they are
the owners of works included in certain transmissions.

19 We'e already commentedon the questionof

20 ownership. They'e not owners, becausefor this purpose

they, by contract, transferredthat right away. Hr. Dannay

suggeststhat there is no questionbut, that the cartoon

23 charactersare works~

24 And, I submit to the Tribunal that there is a

questionas to that proposition, at leastas to some of the

c&eu~ate cAepottiny C'o„Sm;
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cartooncharacters. And this is an issuewhich I think

the Tribunal vill have to decide. I would like to quote

from the Law of Copyright, Section 2.12.
4

Kith a preamble,he says that "It is appropriate

to consider the copyright ability of the characterapart

6 from the original work in which the characterappeared.

Although the courts are in conflict on this issue, the

caseswhich accord copyright protection to characters,per

se-.-", and he cites a number of caseswhich accord.protection.
10 And thosewhich deny such protection—he cites more cases

11 which deny protection--- are generallymore reconcilable

12 than the .languagein some of the opinions would seem to

13 indicate.
It's interesting in support.of that point,

that the proponentonly cited three circuit. cases,the

16 most recentof which is 1940, and threedistrict court

17 cases~ But, a questiondoes exist, as the quotation from

18 Nimmer and the casesthere cited will suggestas to whether

19 or not the cartooncharacters,or..all of them are works

20 within the meaning of the Copyright Law.

21 There is still a third fallacy to the argument

vhich has been laid,. In the brief, in the first. brief

23 which was presented,much was made of the fact that the

24 cartooncharactershave an independentpersonality, that

2g they are so unique and distinct, they have a persona. And,

Mccutate MePOvtiny Co., inc.
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becauseof this persona, they do not. merge into the

underlying program.

I thought a good deal about the effect of

the merger argument, and I cannot see from an analytical

point of view, where it advancestheir causeat all. And 1

suspectthat they make'themerger argumentsimply to either
preservetheir argumentthat. they are within the word

"included" as used in Section 111; or, to forestall the

otherwiseobvious, absurdresult which would follow from

10

12

13

14

15

18

19

20

22

23

24

25

that argument, namely that they have to argue that they

are not. merged in order to avoid having all of the other

personswho contribute to a television program, being able

to claim exactly as they do.

But, the merger argument, in and of itself,
does not. transform them into .proper claimantsbefore this
Tribunal. So, for the reasonsadvancedby Mr. Koenigsberg,

as well as the additional ones which I have suggested,

we urge that the cartooncharactersare not proper claimants

for cable royalty distribution.
I would like to reservetwo minutes of my

rebuttal time to Nr. Chapin, who would. like to make a

statementwhich I think is relevant to the issuehere.

CHAIRWOMAN BURG: Thank you, Nr. Duncan.

Nr. Scheiner?

NR. SCHEINER: Ny name is Arthur Scheiner,and

cAccuzate cJVepaziing Co., inc.
(202) 726-380/



II-110

I appearon behalf of the Notion Picture Associationof

America, it's member companiesin other programs, producers

and syndicators.

I trust the Tribunal will be relieved to hear

10

14

15

16

that I have generallyvery little to say. I would like

merely to underscore,possibly italicize a couple of the

comments that were made by the gentlemanwho precededme.

I think Mr. Dannay has properly stated,the

issuesthat are before you with respectto the'laimsof

the cartoon characters,namely, as he put. it, the work

questionand secondly, the licensequestion.

I think with respectto the work, I note. that
Mr. Dannay, of necessity,'hadto speak in terms of the

elementsof the work, because,obviously, a cartoon character
is one of the elementsof a work. And, as othex counsel

have indicated, the question is whether thesevarious

elementswere comprehendedwithin the intent of the Congress.

18 And. once again, I respectfully invite your

19

20

21

22

attention to the extensivelegislative history over the

courseof more than a decade,where no such claim on behalf

of such an elementwas argued to be comprehendedwithin the

work.

Second, on the license argument, please the

24

25

recognizethe nature of the argument that is being advanced

to you. Nr. Dannay and the cartoon characterssay, that, as

cAccusafe cRepotfing C'c., dec.
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a matter of law, and without regard to any of the provisions

of the contract, pursuantto which they have licensed the

use of their cartoon character,you are required to hold

that they retain the royalty rights.

Now, I would remind you that yesterday,in a

very different context, in responseto CommissionerJames,

I volunteeredthat a copyright owner, of course, owns

everythingwithin the copyright; he can transfer any part of

it and all of it.
10 And, I submit to you, that to argue that on

12

13

16

that assumption.which. you'e required to make, becausethe

point is made, without. regard to the'ontract,on that

assumptionthat the copyright owner of the cartoon character

has assignedeverythi'ng to his licensee,he, nevertheless,

has retainedsome right, I submit to you, is, on its face,

an invalid argument,.one whi:ch cannot.be sustainedas a

matter of law.

18

19

20

21

That concludesmy remarks.

CHAIRNOMN BURG: Thank you, Mr. Scheiner.

Mr. Ciancimino?

MR. CI'ANCIMINO: Madam Chairman, Members of

22 the Tribunal, my name is Albert P. Ciancimino. I am Vice

23

24

President.and Counsel of SESAC, Inc. in New York. And I

will not repeatthe commentsmade by the previous three

speakers.

c8ccutate cAepottiny Co., inc.
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SESAC adopts those comments. I will, however,

just make one or two comments. Number one, I disagree

3 with Nr . Dannay in his interpretationof the Copyright

Statute,by saying that his clients would have standing

to sue in the event.that cable did. pick up programs'that

containedhis cartooncharacters.

I don't believe that under the current

Copyright. Law that that, would be so. I believe the proper

9 plaintiff in that situationwould be the owner of the

program that was being infringed, and not the owner of the

cartoon character,which may be one component.in that
particularprogram.

13
Secondly, although it's not dispositiveon

any of the issuesbefore this Tribunal, it's interesting

15
to me, and may be of interestto the Tribunal, to consider

an argumentmade by Ãr. Dannay where he .attemptsto

17
distinguishthe. charactersin a novel such as "Gone With

the Wind", in reply: to a questionraisedby Commissioner

Brennan, with the cartooncharacters,saying that, with a

20
characterin a novel, when it's conveyed,when it'
transferredor when it's adopted into a television script

21

or a movie or television, that that particular.character
22

loses— I think, to quote him "loses identity" or loses
23

.personality;whereas,his c1ients'haractersdo not.
24

25
Well, it's interestingagain, and I don't know

cAccuzatg MepeH1ng Cp., one,
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whether it was dispositiveon the issue, but I think

2 severalweeks ago, when I happenedto be watching my cable
3 television channel, and therewas a picture on it called
4 "Love at First Bite", where GeorgeHamilton portrayed

5 Dracula.

I have never seenBellelugosi (ph). perform

7 at. any disco before. But, there was George Hamilton as

8 Dracula doing a wicked disco in a club and portraying a

9 ratherhumerous interpretationof the Dracula that we all
10 once knew and. loved.

12

(General laughter.)

CHAIRWOMAN BURG: Speak for yourself.
(General laughter.)

MR. CIANCIMINO: I would. submit to this
Tribunal that if this wasn't a caseof a lost identity, I
don't know what is. And basedon that. issue, I would like
to concludemy remarks; and, again, simply reiterateSESAC's

support of the 'commentsof the prior three speakers.

19

20

21

22

Thank you.

CHAIRWOMAN BURG: Thank you.

Mr. King?

MR. KING: We are taking no position on this

23 issue

24 I

25

CHAIRWOMAN BURG: Fine. Thank you.

Mr. Dannay please?

cAccutnfe cRepexfirzy Co., inc.
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MR. DANNAY: We have a few comments that we

2 would like to add. I'm intrigued with the Dracula Citation,
3 while the characteris ancient, and our literary history I

4 one. must. recall that it's a literary characterin its
6 original form. And I think it proves the point that we'e

talking about. The originator of.;the characterwould be

quite shocked to learn that. it was a visual characterin
its original embodiment,which, of course, it was not.

It'.'a..li:.terarycharactersand the difficulties
]0 that were cited in retaining its identity, when a

literary characteris transformedinto some visual form,

whether in terms of a human actor or some other form, are

)3 notably in supportof the comments I think I had answered

&4 earlier.

15 I would like to comment briefly, too, on the
citation from Nimmer. lt would have beenhelpful, I think,
to read some of the balanceof what ProfessorNimmer said,.

And I'l just read one short, statement. ProfessorNimmer

says and I quote—this is Section 2.12.

20
"A characteris most readily protectable

! where both the original work and the copied work consistof
cartoonsor other graphic representationsrather than word

23 port rai ts
And ProfessorLatman would add to that, the

"opyright Law, how is the Copyright. Law revised in the 1976

cAccucate ~ePavtiny Ca, one.
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1 Act as published in 1979. For the record, that would

2 be at pages 39 to 41. And I quote as to pictorial

3 characters,notably "those in cartoon form, there is no

4 questionas to their potential copyright.ability."

I don't want to burdenyour record. But I

would like to just say in addition from the Walt. Disney

ProductionversusAir PiratesCase, which was decided

recently--thecitation is 581, F-751, Ninth Circuit

g Decision.

10 And there, and I quote again, the Appellate

Court, "In upholding a copyright. violation of Mickey Mouse

and other Disney characters--",made the point in meeting

$3 a claim that such charactersare not copyrightab1e, which

&4 it rejectedand said—and I quote— "Flys in the face of a

seriesof casesdating back to 1914, held comic strip
charactersprotectableunder the old Copyright Act."

17 I don't think anymore really needs to be

said on that point, the notion that characters,in visual

form, which 're the only kinds of characterssubject

to the characterclaimants'laimshere, are certainly

copyrightable. And they have a long, a consistent

history of recognitionunder Copyright Law in the old act.

And I am sure that will continueunder the new law.

24
And I would like to believe, I hope, that we

will continuewith respectto the clear analogy to be drawn

cAc'curate cAePotfing Co., inc.
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in interpreting Section 111.

COMMISSIONER JAMES: Excuseme for interrupting.

Unless I missed somethinghere all day in all the briefs,
no one has ever said that the characterswere not copyright-

able; have they?

MR. DANNAY: I thought. that one of the comments--

at the moment., I forget which of the personswho stood

up mentionedit, in opposition to our claim, that there was

a questionwhether charactersof this sort that we are

representingare copyrightable.

did not understandthe comment to say, flat
out,that those characterswere not copyrightable. But. there

13

16

17

19

20

21

22

23

24

25

was kind of a suggestionthat maybe the issuewasn't so

clear cut. And I was respondingto that, and suggesting,

basedon quotes that I just read, although there are many

more that could be partial, if the questionreally were

raised that, no doubt, about it, that visual characters

have always been copyrightable.

I'd like to just respondbriefly to

Mr. Koenigsberg'scomments. I would agree that Fred

Koenigsbergis a designatedhitter. But, in view of the

failure on his part. to rebut the clear analogy that we cited,
I would suggestthat maybe he's a switch-hitter after all.

Mr. Koenigsbergaddressedhimself, not to the

analogy that we cited, which was on the program objection

c8ccuzate cAepozfing Co., Snc.
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point, namely that music, like characters,are parts of

2 programs, are included in programs. And so that, leaving
3 aside licensing for the moment, that objection, that merely

4 becausethe charactersare not in programs,merely because

5 the characterclaimantsare not program owners, the claim

of the characterowners must fail, that has to fail, unless
this Tribunal is prepared,for the same reason, to dismiss

8 the claims of the performing rights societies,which we are

9 not. urging by any means.

10 But, clearly, users, in and of itself, is not
a program. It's included in a program, albeit, it isn'
completely recognizablefor what it is once included in that.

program. I suggestto you that the Muppets, Supermanand

~4 Batman, et cetera,have the same attributesand characteris-
tics, as they are included in programs. They are included
as copyrightedworks, just as music is. And becauseof that,

) 7 there is no reasonwhy payment. shou1d be denied to the
characterowners, simply becauseit is not a program.

Most importantly, without going over that
ground again, the statutedoesn'trequire, and indeed, the

statutemandatesthat paymentbe made to copyright owners of

works, not copyright. owners of programs. And,. indeed, all
23 the personsin this room and otherswho were so active

through thesemany years in the legislative process,and who

25 I would suggest,submitted tons and tons of papersbefore

cAcuratz cAeportiny CA, inc.
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Congress, in helping to work out the precise terms of

Section 111, as it now appears. If they had any doubt as

to the wording of that statute, I'm sure they would have

been heard, and would have changedthat wording, or helped

to assistCongressin changing that wording, if our claims

were, indeed, not valid.

I would like to say, too, that the argument that
was advanced,that all the rights of the characterclaimants

have been transferredto the program producershas no

evidencewhatsoeverin support, of it. Number one, clearly
that, can't be true if one looks out. into the real world;

number two, it's irrelevant. It's irrelevant for the

13

14

reasonsI mentioned, in saying that the licensing objection
simply was not material to the question, becausethe

15

18

19

20

21

22

23

issue on the 111 is not whether the characterowners or any

claimantshad enteredinto some agreements. Obviously,

they have.

The issue is whether those characterclaimants

are copyright owners. That's all the statutesays. Are

they copyright owners--notnecessarilywhether they had,

enteredinto agreementand perhapstransferredcertain
incidents of their copyrights for certain purposesunder

certain conditions.

24

25

The statutesays if you'e a copyright owner,

you'e entitled to be paid. And so, it's kind of a smoke

cAccuzote cAepoz~iay C'o., Size.
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screen, it's kind of a red herring to say that simply

becausecontractsare in existence,you lose your status

3 as a copyright owner. That is just plain wrong.

One only has to look to the expressedterms,

and indeed, the legislativehistory behind Section 501, to

know that it is absolutelyclear that, the characterclaimants,

as owners of copyrights in their characterscould obviously

sue cable systems,which had lost the benefit of Section ill,
9 and. were unable to take advantageof the compulsory license.

10 Maybe program producerscould too; I'm not suggestingthat

they couldn'.

12 But, the owners of the copyrights and. the

13 characterscould clearly sue a cable systemas a copyright

14 owner under Section 501, and had the benefit of the remedies

under the remaining provisions of ChapterFive. And my

authority for that is the explicit languagethat appearsin

Section 111, which is the subjectof our concern.

18 And, it seems to me, quite obvious, that if the

19 characterc1aimants are copyright owners under ChapterFive

zp have suff icient copyright intereststo assertan infringe-

ment claim under the new Copyright Law, indeed, they must

have the attributesof copyright ownership for purposes

23 of Section 111 . I t would make no senseto permit them to

sue a cable system for infringement and deny them the right,

to participate in the royalty fees under ill, which are

cAccumafe cRepotfiny Co., inc.
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nothing more than the analogue,a substitute,equivolent

of damagesthat would be awardedunder the infringement

sul.t.

10

20

21

22

23

'5

I do want to touch, too, upon the kind of

tactic that, if you recognizewhat we argue are the valid

claims of the characterclaimants, you will somehowbe

opening the doors to all kinds of planeswhich are just.

merely suggested.to you as being ones not worth of: your

consideration.

Two points on that, I touchedbriefly on them

earlier, but I'd like to just reiteratethem as part. of

the rebuttal. Number one, those claims are not before you.

And I don'. think that a claim such as the characterclaimants

claims can be denied becauseof some hypotheticalsituation

which should have been confrontedwith, not when the

characterclaimantshad, indeed, satisfied.each of the

criteria under the act.

And. secondly, did suggestto you that there was

a basis, not necessarilyurging its acceptance,but there

was clearly an important distinction betweencharacters

of music on the one hand, and certainother copyrightable

elements,on another. It's gone into extensively in our

brief. 'The essenceof it being that the otner elements,

by and large, are adapted--whenthey'e adapted,are trans-

formed so significantly, that their identity, or at least

cAccuzafe Mepozting Co., inc.
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1 part. of their identify, if not lost it, perhapssubmerged

2 with other important elementsthat are blended in with it
3 to createsomethingdifferent. Maybe those are no longer

4 works, in the sensethat Section ill is referring to it. I

5 don't know.

But, clearly, the charactersundergono

such transformation;and therefore,are clearly the very

sameworks which were originatedby characterowners.

I believe that takes care of my,comments. Thank

10 you very much.

COMM1SSIONER COULTER: I'd like you to answer,

if you would, Mr. Koenigsberg'selaboration,that fundamental

13 dif ferencebetweenthe work you'e representingand music

is that, music performing rights are never transferred.
Whereas, in the caseof cartooncharacters,I assume,for
a program performancerights are transferred.

17 MR. DANNAY: Yes, if I understandthe point
that Mr. Koenigsbergwas mentioning again, I want to make

a clear distinction between the two objections. The

20 program objection—

21 COMMISSIONER COULTER: No, I'm not talking
about that.

23 MR. DANNAY: Leaving that aside, just the

24 licensing objection?

25 COMMISSIONER COULTER: No, you were saying that
1

t
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Number one, they'enot.

COMMISSIONER COULTER: They'e not?

MR. DANNAY: As I indicatedbefore by example

of the display right, a display right which came into

existencein 1978 when the Copyright Law went into effect,

I don't see how such a right, which is the right that

relates to pictorial, graphic and sculpturalworks, I don'

see how such a right. could have been conveyedbefore it
was ever--

10 COMMISSIONER COULTER: No, X understandthat.
MR. DANNAY: Okay. So, I would think that.

12

13

14

15

16

18

19

20

21

22

23

24

25

the characterowners, if it was going to go that route,

would have retained that right. But more importantly, our

point, the point on behalf of the characterclaimants is
that. the licensesare .irrelevant, becausethe statute,

Sectionill doesn' talk about license. This doesn' say

that. a claimant is barred from receiving royalties because

it has enteredinto licensing agreements.

What, it says is "are you a copyright owner",

and if you'e a copyright owner, and if you'e a copyright

owner of a work that has been included in secondarytransmis-

sions of programs,you'e entitled to receive payment. That'

all the statutesays.

COMMISSIONER COULTER: Basically what you'e
saying is that the distinction that Mr. Koenigsbergraised

cAccuzate cAepczoning
C'o., inc.
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doesn'tmake any difference?

MR. DANNAY: It makes no di f ference; I don '

3 have to meet it head on, which would require backing up

4 into this room, truck loads of contracts, I suppose,from

all sides, I don't think in view of the cartonsI'e
seen that anyonewould entertainthat.

But, the point is, it's a smoke screen. It'
an attempt to keep'losedthe number of claimantswho are

seeking royalties under ill. The contractsare irrelevant

1p becausethey do not, in any way, diminish the statusof

the characterclaimantsas copyright owners. They will

remain copyright owners, notwithstandingany licensing

arrangementsthey may have made with program producersor

others.

15
And becausethey are copyright owners, and

becausethey are copyright owners incidentally, as I'e
mentionedbefore, who can sue in a court to vindicate their

copyright. interests,they must be copyright owners for

purposesof Section 111, unlesswe'e going to make a

distinction that is absolutelyarbitrary and find no
20

basis in the statute, in the languageof the statute, the
21

provision in Section 111.
22

23
So, our position is that, the contractsare

irrelevant, this Tribunal doesn'thave to call for them,
24

25
doesn'tneed to review and analyzeall of the contracts. It

cAccutate cAePorfing Co., Sac.
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only has to answer the legal question:whether or not

the characterclaimantsare copyright owners.

II-125
I

And, if I understoodthe commentsof the

4 personswho made the objections, I don't think that they

were really challenging the fact that the characterclaimants

are copyright owners. They were pointing to the license

agreementsthat really didn't bear on the issue.

COMMISSIONER COULTER: One other issuewe sort

of went around about it before, is it your—your basic

claim is that, the creatorsof the cartoon charactersare

copyright owners period, and that de facto establishes

the claim, that'syour—

13 NR. DANNAY: Let me just elaborateevery

14 briefly. It is that the characterclaimantsare copyright

owners of "works", included in secondarytransmissionsof

the programs,yes.

17
CQNNISSIONER COULTER: It's based.upon their

being the copyright owners. Without, dealing with the issue

that there is no reasonthat your argumentshould, be

20
excludedsimply becauseother possibleclaimantshaven'

21
filed, without consideringthat aspectat all, nevertheless,

22
you seem to, when we bring up the subjectof the potential

playwright. and novelists, you seem to back away from the
23

24
fact that that person is, de facto, the copyright owner,

and then enter into the degreeof the formation of the work,

cAccutnfe cRepmfiny Co., inc.
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which becomesa pretty subjectivearea. And then—and I

2 return, which gets around to the natureof the work

3 copyrighted, being perhapsthe elementhere, rather than

4 simple copyright ownership.

And, you'e asking us to, I feel, to enter
into that domain.

MR. DANNAY: Let me clarify what I was trying
to suggestin terms of distinguishingcharactersof music

9 on the one hand, and playwrights being the story lines and

1O so forth, on the other hand.

I wasn't suggestingthat the playwright or
the novelist was not a copyright owner. What I was

13 suggesting—not urging, I was simply putting the discussion
on the table, if you will, that. in connectionwith

interpreting the word "works" or the word "included", but
not copyright owner, that the natureof the characters.and

the music, on the one hand, was very different. in its presen-
tation in the program, from the works of novelists.

19 I wasn't relating that argumentat. all to the

2p copyright owner aspect,but to the other, what i s a work

and is it included. And I was suggestingthat it could

22

23

24

be argued, I'm not taking a position on it, it could be

argued, I suppose,that the novelists'hemesand the

playwrights'hemesbecome so transformed,as to be virtually
unrecognizable,or x.f not that, at least blendedwith so muchI
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other material, that one could take the position that for

2 those kinds of works, they can't be consideredincluded

3 in the programs, so they can't be consideredworks.

But, that argumentclearly does not apply to

6 charactersin music, which undergoreally no changewhatso-

6 ever. Thank you.

CHAIRWOMAN BURG: Thank you.

Mr. Koenigsberg?

MR. KOENZGSBERG: Thank you, Madam Chairman.

10 Just a couple of brief points so as not to belabor this to

death. Mr. Dannay says that, in talking about the

distinction betweenmusic and cartoon characters,we talk
about it in the licensinq argument.and not'in .the, program

14 argument. But he makes it for the program argument,not

the licensing argument.

16 If you would read ASCAP's brief, you won'

find a program argument,be it a "licensing argument" either,

because,to our thinking, that distinction is artificial.
19 The question is would the cartoon characterslicense

2p cable systemsin a world where no compulsory licenseexists.

21 And. the answer to that question is no. And the

reasonwhy the answer to that question is no is because

the rights have been transferredto the program producer.

24 If Mr. Dannay'sargument is correct and notwithstanding

the transferof the rights, the "copyright owner" still has
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the right to make a claim, then the copyright owner,

cartoon characterowner, if he is a copyright. owner, could

theoreticallyalso make the claim against.the broadcasters

who are transmitting those very programs right now.

But, they don't do so, becausethey have

conveyed the performing rights or the display rights, if
you will, of the cartoon charactersto the program producers.

Now, what. Nr. Dannay is saying, in essence,is that,
disprovemy negative. He says: show me that. we'e not

entitled to claims.

I would submit to you that the proper question

to him is: show me that you are entitled to claims. And I

don't think that showing has been made.

And, to take this one step further, he cites

15

16

18

all sorts of things, including, that he says: we would

have standing to sue if o'ur works were used in an unauthorized

way; and therefore, that, gives us a right to make a

claim for cable royalties.

19 Nell, that. meansno such thing. Copyright,

20
as we all know, is a bundle of severablerights, the right

21

22

to sue for copyright infringement is a right that. can be

separatedout, just as any other right could be separated

23 out.

24.

25

If I own a copyright, I could give to any

member of this Tribunal, the right to sue and collect
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