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Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C. 20036

In the matter of

Distribution of Cable
Royalty Fees

STATEMENT OF ROBERT SCHULTZ,
PRESIDENT, VIDEOPROBEINDEX

1. I am Robert Schultz, President,VideoProbe-

Index ("VPI"). In 1977, VPI was commissionedby the

National Cable Television Association ("NCTA") to per-

form a survey of cable and noncablesubscriberviewing

habits for use in the FederalCommunicationsCommission's

Inquiry into the Economic RelationshipbetweenTelevision

and Cable Television. In a 1978 follow-up to the NCTA

study, VPI conductedan attitudinal survey to determine,

among other things, basic cable subscribers'easonsfor

subscribingto cable television. The resultsof this
research,discussedin detail below, show that the desire

to view distant signal sports eventsmotivated twice as

many householdsto subscribeto cable as the desire to

view distant signal movies. Moreover, since a statistically



insignificant number of respondenthouseholdslisted local

programming as a reasonfor subscribingto basic cable, it
is impossible to compare those subscribingfor that reason

to those subscribingfor accessto sports.

I. BACKGROUND

2. I formed VideoProbeIndex,Inc. in 1972 for the

specific purposesof measuringcable program audiencesand

ascertainingthe needsand interestsof both cable and

noncablesubscribers. VPI was the first such cable research

company. Our clients vary from large multiple systemopera-

tors to small independents. All three networks and many

leading advertisingagencieshave usedVPI for various types

of researchrelating to cable. VPI is presentlyengagedin a

joint venturewith ARBITRON to produce the "ARBITRON/VPI

Study of New Electronic Media." Like the survey VPI con-

ducted for NCTA and the follow-up, this study will measure

the habits.and. attitudesof cable and noncablesubscribers.

Although it is somewhatmore extensive (e.g. , larger sample,

longer questionnaire),the ARBITRON/VPI researchuses the

same basic survey design used by VPI in the two earlier

surveys.



II. SURVEY METHODOLOGY

3. The major purposeof the researchconducted

by VPI for NCTA's submissionto the FCC ("NCTA survey")

was to determinewhether and to what extent audiencedi-

version occurs becauseof cable. The sample of 2,522
4/

respondenthouseholds included basic cable subscribers,

pay-cablesubscribers,and individuals who did not sub-

scribe to cable. Each of these respondenthouseholdswas

asked, to keep a diary listing those programsviewed. during

a specifiedone-weekpexiod.

4. VPI conductedthe VPI Viewer/ConsumerProbe

("VPI Survey") as a follow-up to the NCTA survey. The

VPI sux'vey used the same base sample of respondent,house-

holds that had been selected.for the NCTA survey. It was

designedpximaxily to compare the attitudestowaxd cable

of the three groups — basic cable, pay cable and noncable

households. The VPI survey yielded data that are particu-

larly relevant to the issues involved in this proceeding:

the reasonspeople subscribeto basic cable.

"/ The original sample included 4,485 households. The
number of householdsthat actually participatedin the
study was. 2,522. See AttachmentA.



5. The sample used in both the NCTA and VPI surveys

was selectedfrom the communitiesof New London,

Connecticut; Wilmington, Delaware; Mobile, Alabama;

Rock Island, Illinois; and Stockton, California. These

communitieswere chosenbecausethey representa range

in terms of geographylocation, size, mix of cable

carriageof signals, degreeof basic cable penetration,
A/

and degreeof pay-cablepenetration. See Attachment B.

6. The segmentof the sample consistingof basic

cable household,swas.randomlyselectedfrom a list sup-

plied by the computer service bureausof the cable systems
% */

in four of thesecommunities. Since VPI did not have

accessto a computerizedlist of cable subscribersin New

London, the sample from that. community was randomly selected

from the telephonedirectory in accordancewith accepted

sampling methods.

"/ These were suggestedby the FederalCommunications
Commission, to whom the resultsof the NCTA survey were
submitted, as important factors in selectingcommunities
for survey research.

"*/ Each of the cable systemshas its subscriberscom-
puterizedby a service bureau. VPI, with the cable
systems'ermission,requestedthe servicebureausto
program their computersto randomly select lists of sub-
scribers from the master lists. VPI then randomly selected
the survey sample from these lists.



7. The total number of basic cable subscriberhouse-

holds in the sample was 1,640,.ofwhich 893 cooperatedin

the NCTA survey. These 893 basic cable householdswere sent

a four-pageVPI survey questionnairein Februaryand. March

of 1978. See Attachment C. The questionnairewas returnable

by a self-addressed,postage-prepaidenvelope. A follow-up

postcardwas mailed. to the respondentsto encouragetheir

participation.
8. The questionnairewas designedprimarily to yield

information regarding the respondents'ttitudestoward

cable television. lt included, both closed- and open-ended

questions. Question 2, designedto elicit the respondents'easons

for subscribingto cable, permittedopen-ended

responsesand had been pre-tested.in severalprevious VPI

surveys. indeed, becauseof the extensive, successful

experienceVPI has had with this question, it was included

in the VPI/ARBITRON survey questionnairewith a closed-ended

response.

9. Well over half (63%) of the 893 basic cable sub-

scriber householdsreturnedusablequestionnaires. The

tabulationof the responsesto question2 regarding



reasonsfor subscribingto cable is set forth in

Attachment D.

10. The standardstatisticalerror for the VPI

survey is set forth in AttachmentE.

III. VPI SURVEY RESULTS
BAS1C CABLE

11. Although there were a variety of reasons

given for subscribingto cable, certain answersfocused

squarelyon programming. Twice as many basic cable house-

holds gave sports as a reasonfor subscribingthan the

number that gave movies.

12. An estimated10.& percent.of the basic cable

householdrespondentscited. distant signal sports as a

reasonfor subscribing. See AttachmentD. By giving

responsessuch as "sports" or "more sports," the respondents

expressedthe desire for sportsnot availableover the air--
i.e., distant signal sporting events imported. by cable. In

contrast,only 5.3 percent.of the respondentsexpresseda

desire to view distant signal movies as a reasonfor their
4/

decision to subscribeto basic cable. No comparison

"/ As noted above, the researchalso yielded data on
the attributesof pay-cablesubscribers. However, because

(Footnotecontinued.on following page.)



can be made of sports to local programming since a statis-
tically insignificant. number of respondentslisted local

programming {e.g., newscasts,local public affairs, religious

programs) as a reasonfor subscribing.

{Footnote continued from precedingpage.)
of the design of the survey and the questionasked, it is
impossible to determine.the number of pay-cablehouse-
holds that subscribedin order to obtain distant signal
movies as opposedto pay-cablemovies. Nevertheless,
even combining the basic cable subscriberswith the {ob-
viously more film-oriented) pay-cablesubscribers,11.2-'esiredsports and only 7.2-: sought. movies.



ATTACHMENT A

Sample Sizes

Market
Households

Receiving Diaries
Returned
Usable:In-Tab

Cooperation

New London
'on-Cable

Basic Cable
310
310

179
201

Non-Cable
Basic Cable
Pay Cable (HBO)

310
310
310

196
179
185

6 3-o

58
60

Mobile
Non-Cable
Basic Cable
Pay-Cable(HBO)

310
310
310

160
156
162

52%
50
52

Rock island.
— Non-Cable

Basic Cable
Pay-Cable(HBO)

310
310
310

213
197
178

Stockton
Non-Cable
Basic Cable
Pay-Cable

Basic Cable
Pay-Cable

Combined*
Basic Cable
Pay-Cable

310
310
310

Januar 5-11, 1978

400
365

56
28

160
150

61'4

39

62%
51-

4 0-o

41

*Comparison of resultsbetween ihe Week I-Week II Sample and full
Neck I-Week II-Week IiI SAMPLE shows no significant e feet.



Market

New London, CT—1/

Ãilmington, DE—2/

Mobile, AL—2/

Region

New England

Mid-Atlantic

South

Stockton, CA-/ Pacific
Rock Island, IL — Central2/

Homes Passed

22,000

75,000

41,300

17,800

49,300

12,000

40,389

11,250

8,000

13 277

54%

27%

45%.

27%

none

11,243 15%

3,400 . 8%

3,000 17%

2,373 5%

Cable Subs HP% Pay Subs HP%

12,000 55%

29,146

7,850

5,000

10,904

39%

19%

28%

22%

Cable Only HPt

1/ Data from TV Factbook 546

2/ Data from Kagan Pay Cable NewsletterCensus,December31, 1977



ATTACHMENT C

CABLE
SUBSCRIBER POLL

!

Viewex'reference

~1.About how long have
1 to 2 YEARS ( )-3

1 2.What were your main

1

0

POll - PART TWO Pleasecheck (4 answers

VERY
GOOD

( )

( )

~ ~ o ~ ( )

~ ( )

4 0 ~ ~ ~ ( )

GOOD

( )

( )

( )

( )

( )

3.8ow would you rate your cable service far:
A.Usual picture quality or reception.
B.Number af channelsavailable
C.Programsa information on local cable channels.
D.Value for money paid........~ - ~ - ~ - ~ ~ ~

E.Likelihood of continuing with cable service....

FAIR POOR{)()
() ()
() ()
() ()
() () 12

you been.oncable-TV:UNDER 6 months ( ) 5-1 6 MONTHS to YEAR { )-2
2 to 3 YEARS ( )-4 3 or MORE YEARS ( )-5 No longer on cable{ )-6

reasonsfar subscribingta cable-TV: 6

4.Have you heardor read about HOME BOX OFFICE - a specialextra fee channel that provides
currentmovies(without commercials,interruptionsor editing), sports, entertainnment
specials.nightclub acts,etc.:. ~ YKS-Now a subscriber ! )t 13-1

YES-Used to subscribe ( }-2
YKS-Never subscribed ( )-3

NO ( }-4
If "YES",how did HONE BOX OFFICE originally come to yo~attention:

HOME SALES CALL { ) 14-1 - TELEPHONE SALES CALL ( ) -2 SALES LETTER ( ) -3
BILLBOARD or POSTER ( )-4 TV AD ( )-5 RADIO AD ( )-6
NEWSPAPER AD ( ) -7 BROADCAST,NEWSPAPER,MAGAZINE NEWS COVERAGE ( ) -8
GENERAL WORD-of-MOUTH ( )-9 (CHECK 80M TEAN ONE AlfSVER XF NEEDED)

Zf -"YKS -- andnot naw a. subscriber..canyou tell us your main reasonswhy .

..~u arenot now a subscriber-to HONE BOX OFFICE:. 3$
16
17

5. Do you know anyonewho subscribesto HONK BOX OFFICE:

Zf "YKS"......as far as you know.....hawdo they
feel about, their HONE BOX OFFICE SERVICE

YES ( ) 18-1
VERY
GOOD GOOD

() &)

NO { )2
DON'

FAIR POOR KNOW

() () () 19

6. Basedon what. you now know about.HOME BOX OFFICE
how would you rate its chancesaf adding to your
viewing pleasureand convenience

(): () () () 20

7. How would you rate the value of:
A.Being able to watch cu ent movies.withaut,

commercials,interruptionsar editingI.
~ ~ ~ ~ ~ --( )

B.Being able to watch all movies oL. TV uninterrupted...( )

C.Being able to see repeatedshowingsof a current. film( )

D.Being able to see film you missedseeing in theatre..( )

E.Being able to see film at home insteadof theatre....()

F.Being able to see films never shown on TV....... . ..&( )

G.Being able to watch sportseventsnot now on TV......( )

H.Being able to see hhildrens shows without commercials ( )

I.Being ahle to see camelete stage,concert&nightclub,etc.
- attractionsnot usually shown an TV ~ ( )

-"-Some movies af acceotedartist'c quality are considered
too violent or specific far young viewers,andare given
"R" a ings. How would yau rate the idea af such filns if:
A. Shown wi thout restri ctions (

3B.Shown only after 9:00 PM. (

C.Shown only after 11:00 PM ..( )

D.Shown only if Tv set had lock & key attachment.......()
- .Neve shown at. all under any conditions..............{ )

( )

( )

( )

( )

( )
( )

( )
( )

() &)
( ) (

() (}
( ) (

() ()
(-) ()
( ) (() ()

21

() () () 29

a3 I3() () ()() () ()
() () () 34



9.Have any family members in these listed age
groups attendeda movie theatre:

during the past 3 months.....................YES
NO

Zf "YES",how often (fill in).

AGE

17-24
( )-1
( )-2

36

of FAMILY MEMBER

25-34 35aOver
( )-3 ( )-5
( )"4 ( )-6

37 38

35

between 3 to 6 months ago YES ( )-1 ( )-3 ( )-5 39

10.Try to recall you and your family's movie-going
habits of the past year......comparedto,let'
say....threeyears ago. Though it's hard to
rememberexactly, do you have the feeling that
your family!s movie-going can be describedass

A. Going to movie theatresmore...
B. Going to movie theatresabout the same........
C. Going to movie theatre less.
D. Stoppedgoing altogetherin past three yea=s..
E. Stoppedgoing altogethermore than three years

( )

( )

( )

( )

( )

( )

( )

( )

( )

( )

40

44

11.Have any family members in these listed age
groups attendeda sports event:

during the past 3 months..

Zf "YES",how often (fill in)

YES ( )-1
NO { )-2

46

( )-3
( )-4

47

( )-5
( )-6

48

45

between 3 to 6 months ago YES ( )-1 .( )-3 ( )-5
NO ()2 ()4 ()6 49

12.Have any family. members in these listed age
groups attendeda live entertainmentsuch as
concerts,stageshows,night clubs,etc.

during the past 3 months

Zf,"YES",how often (fill in)....
YES
NO

( )-1
( )-2

51

( )-3
( ) "4

52

( )-5
( )-6

53

50

between 3 and 6 months ago ...YES ( )-1 ( )-3 ( )-5
NO ( )-2 ( )-4 ( )-6

54

13.How many different magazinesdoes your family subscribeto
or buy often: ONE ( )55-1 TWO ( )-2 THREE ( )-3 FOUR or MORE ( )-4

14.Have you seenor heardof VIDEO CASSETTE RECORDERS(suchas Sony Betamax,JVCVidstar,
RCA Selectric,etc.)that can be used in the home to tape record TV programsoff-the-air
for later play-backon yourown TV set....ata time of your own choosing:
(With pre-settimer no one has to.be home) YES ( ) 56-1

NO ( )-2
(NOTE:The video cassetteused to tape a show costs about $15.

Figure on $30 for a longer movie.Zt can be erased=nd

used again,just like audio tape. You will soon be able
tobuy or. rent movies,other entertainmentprograms and
instructionalprogramsat various prices.
Video CassetteRecordersnow sell for about $995)

15.Do you own a VIDEO CASSETTE RECORDER: YES { )57-1
NO ( )-2

PLAN TO BUY SOON ( )-3

Cable



1G.If you don't have a VIDEO CASSETTE RECORD)". and

do not plan to buy one soon,would a lower price
interestyou in buying one: YES ( ) 58-1

NO ( )-2

If "YES",at what price would you be likely to buy:
(fill in)

17.Supposeyou did have a VIDEO CASSETTE RECORDER

someday (or alreadyhave one)....howwould you VERY

its value to your family's entertainmentfor: GOOD

A.Recording a show when no one is home or watching TV...( )

B.Recordingone show while viewing anothershow.........()

C.Recordingthe show you'e viewing for. repeatviewing..( )

D.Buying or renting pre-tappedmovie..~. .( )

E.Buying or renting pre-tapedspecials ( )

F.Buying or renting pre-tapedsportsevents.............() .

G.Recording feature films off-the-air..... ~ ( )

H.Recordingmade-for-TV films off-the-air ( )

I.Recordingentertainmentspecialsoff-the-air..........()

J.Recordingsituationcomediesoff the air..............()

K.Recording spor'ts eventsoff-the-air ( )

L.Subscribingto HOME BOX OFFICE...;....totape its she@ )

59

GOOD

( )

( )

( )

( )
( )

( )

( )

( )

( )
( )

( )

( )

FAIR POOR

() ()
() ()
() ()
( ) (

() ()
() ()(). ()
() ()
() ()
() ()
() ()
() ()

60

71

18.Have you seenor heard of electronicvideo games that can be played on your TV set:
YES ( ) 72-1
NO { )-2

19.Do you own any electronicvideo.games:
YES ( )73-1
NO ( )-2

PLAN TO BUY SOON( } 3

20.About how often does the family eat dinner out. eachmonth:

ONCE ( )74-1 2 TIMES ( )-2 3 TIMES ( )-3 4 TIMES ( )-4 5 or MORE TIMES ( )-5

21.Do.you live in: OWN HOME ( ) 75-1 RENTED HOUSE ( )-2 MOBILE HOME ( ) -3

RENTAL APARTMENT ( ) 4 CO-OP or CONDOMINIUM APARTMENT ( ) 5

22.How long have you lived at. your presentlocation:
UNDER ONE YEAR ( ) 76-1 1tm2 YEARS ( )-2 2 to 3 YEARS ( )-3 3 to 5 YEARS ( )-4

MORE THAN 5 YEARS ( ) 5

23.Pleasefill in
MEN

18-24 (5)
-25-34 '6)

35-49 (7)
50-64 (8)
65+ (9)

the number
WOMEN

(10)
(11)
(12)
{13)
(14)

80 (1)

of personsin your householdin the age groups listed below:

TEENS CHILDREN

12-17 . (15) 2-11 (16)
L

HEAD of HOUSEHOLD

MALE age FEMALE

(Pleasecheck (A age)

18-34 ( ) 17-1
35-49 ( )-2
50+ ( )-3

18-34
35-49
50+

( )18-1
( )-2
( )-3

Cable

-pleasecompleteon next page-



Ne ask the final. two questionsfoz statisticalbackgroundso that we can propezlg

representyour family and area in an accuratecross-section.It's in strict
confidence.....justlike the zest of this Viewer PreferencePoll.

24.What categorybest describesyour last school attendance

A.Attended grade school.........
B.Completedgrade school........
C.Attendedhigh school
D.Completedhigh school.........
E.Attendedcollege.
F.Completedcollege.............

IDLE HEAD

OF HOUSE

..;.. ( ) 19-1
~ ~ ~ ~ ( ) 2

.( )-3
.. ~ ..( )-4

~ ( )-5
~ ~ ~ ~ ~ ( ) 6

FEMALE HEAD

OF HOUSE

( ) 20-1
( )-2
( )-3
( )-4
( )-5
( )-6

25.What categorybest describesyour family's total yearly income:

Under $7,000 ( ) 21-1
$7-$11,999 ( ) -2
$12-$14,999 ( )-3

$15-$19,999 ( )-4
$20-. $24,999 ( )-5
$25,000sOver()-6

26.Does the female head of householdwork: FULL TIME ( )22-1
PART TIME ( )-2

(less than .30 hours per week)

NOT WORKING ( )-3
80 (2)

THANK YOU VERY MUCH FOR YOUR VALUABLE COOPERATZON ZN GZVZNG US THZS ZNFORMATZON TO ADD

TO THE VZEVZNG DZARY YOU RI'CENTLY KEPT FOR US. VE CAN ASSURE YOU THAT YOUR ANSWERS NZLL

HAVE A MAJOR ZMPACT ON THE FUTURE DZRECTZON OF HOME ENTEPTAZNMENT.

Pleasereturn this questionnairein the envelopeprovided by us. It's already

stampedand addressedfor your convenience. Justdrop it in the mail box at

your earliestconvenience. Thank you again.

Cable

Robert Schultz
PRESIDENT



ATTACHMENT D

REASONS WHY PEOPLE SUBSCRIBE TO CABLE-TV

More Channels/ProgramVariety/Viewing Hours 59.0%

Better Reception

Sports (Distant Signal)
PBS Stations
Others

Movies (Distant Signals)
Roof AntennaUnavailable/Unwanted

40.1

10.8

8.0

6.4

5.3

1/ Totals more than 100%, since more than,one answer could
be given.



ATTACHMENT E

Basedon Cable Sample of 564 householdscooperatingin

the attitudinal questionaire:

LEVEL OF RESPONSE

at
95% CONFIDENCE LEVEL
Two StandardErrors

5 or 95

10 or 90

20 or 80

30 or 70

40 or 60

50

+l. 9

+2.5

+3. 4

+3.9

+4.1

+4.2

STANDARD ERROR CALCULATION FORMULA

2 S.E. PQ
n

P=ResponseLevel
Q='1.00 minus ResponseLevel
n=564

The chancesare 95 in 100 that the sampling error is not larger
than the figure shown, basedon a probability sample of 564.



Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C. 20036

In the Matter of

Distribution of Cable
Television Royalty Fees

BEQUEST POR THE TRIBUNAL TO TAKE
OFFICIAL NOTICE OF MATERIAL CONTAINED

IN THE FILES OF THE FEDERAL
COMMUNICATIONS COMMISSION

Cable systemshave repeatedlydemonstratedthe

high value they place on non-networkdistant. signal sports

programmingthxough their participation in various pro-

ceedingsbefoxe the FederalCommunicationsCommission

("PCC"). Attached hereto axe true and complete copies of:

(1) statementssubmittedby cable operatorsand subscribers

during the FCC's rulemaking proceedingin Docket No. 19417

dealing with cable importation of distant signal sports

programming; and (2) petitions by cable operatorsrequesting

authority to carry distant signal sportsprogrammingotherwise

prohibited by FCC rules, and documentsrelated to these

petitions.. The Joint Sports Claimantshereby requestthat



the Copyright Royalty Tribunal take official notice of

this material. For the convenienceof the Tribunal, the

Joint Sports Claimants have also summarizedthis material

in the attachedmemorandum.

Respectfullysubmitted,

Ja e.glV pitzpatrzck Q
D i H. Lloyd
R b t Alan Garrett
V c i J. Divoll

ARNOLD 6 PORTER
1229 NineteenthStreet, N.W.
Washington, D.C. 20036

— and—

Philip K Hochberg /
VORYS g SATERg SEYMOUR
PEASE
1800 M Street, N.W.
Suite 800 South
Washington, D.C. 20036

Attorneys for the Joint
Sports Claimants

Of Counsel:

Alexander H. Hadden
Office of the Commissioner
of Baseball

15 West 51st Street
New York, New York 10019

Date: March 24, 1980



SUMMARY OF FCC MATERIAL FOR WHICH
OFFICIAL NOTICE HAS BEEN REQUESTED

SPORTS BLACKOUT RULEMAKING PROCEEDING

In 1972 and again in 1974 the FCC requestedcomment

from interestedpartieson proposalsto limit the carriage

of distant signal sportsprogrammingby cable television

systems. See Notice of ProposedRulemaking in Docket. No.

19417, 36 F.C.C.2d 641 (1972); Further Notice of Proposed

Rulemaking in Docket Mo. 19417, 50 F.C.C.2d 48 (1974). At-

tachedas Exhibits 1 through 16 are copies of representative

comments submittedby cable operatorsand subscribersin

Docket. No. 19417, from which the following statementshave

been excerpted:

"The proposedblackout rule would
pare away the most attractivedistant.
signal offerings leaving cable on the
verge of financial disaster." Comments
of TeleprompterCorporationat 27, dated
April 22, 1975 (Exhibit No. 1).

"Heritage'sexperiencein the market
indicates that one in every 4 subscribers
will pay for cable service only because
it. brings sportsprogrammingon independent
signalsnot availableoff-the-air. If a
significant amount of sportsprogramming
is prohibited, this will have a direct. and.
serious impact on the ability of cable
service to survive in this market." Comments
of Heritage Communications,Inc. at 6, dated
January31, 1975 (Exhibit Mo. 2).



"Recent surveys indicate that. up to 25:
of our subscribersinitially became sub-
scribersbecauseof the attractivesports'ackage." Letter from Cablevisionof Knox
County (Maine) to SenatorMuskie at. 1,
datedApril 4, 1975 (Exhibit No. 3) .

"Without, the importation of distant signals,
especiallysports programming, most of the
major market cable systems in this country
will ceaseto be viable businesses." Letter
from PasadenaCablevision (Texas) to Rep.
Jack Brooks, datedMarch 17, 1975 (Exhibit
No. 4).

Since the public wants more and more sports
programmingand a greaterdiversity thereof,
the sports black-out rule would not only
causea loss of subscribersalready on Cable
TV service but. would, also, deter many
potential customersfrom subscribing."Letter
from Televents (California) at 1, dated
February 19, 1975 (Exhibit No. 5).

"Denial of sports programmingwill halt
growth of one of the few rapidly expanding
industriesand employers [cable television]
in Arizona . . . ." Letter from Mohave Cable
Company (Arizona) to Rep. Morris Udall,
dated February 25, 1975 (Exhibit No. 6).

"Most importantly pleaserealize that many
local people become subscribersbecauseof
the additional sports programmingwhich I can
provide to them. Taking this feature away
from my systemwould mean . . . that our system
will most. assuredlybe subject to a decline in
the rate of new subscribersand certainly to
an increasein the number of subscribercan-
cellations." Letter from TeleprompterCable TV
(New York) at 1, dated May 1, 1975 (Exhibit
No. 7) .



"Should the FCC approve the sports black-
out provision as it is presentlystated,
then I invite each commissionerto
personallyanswer the phone calls and
letters from our subscriberswhen we remove
the sports programming they are currently
receiving." Letter from United Cable Tele-
vision Corporationof Connecticutat 2,
datedMarch 3, 1975 (Exhibit No. 8).

"Professionalsporting eventsare a major
attraction for Cable Television subscribers
in Arizona, and such eventsattract a sub-
stantial portion of the viewing audienceof
Cable Television systems. . . ." Commentsof
Arizona Cable Television Assn. (Resolution,
p. 1), dated January30, 1975 (Exhibit. No. 9).

RVS submits that CATV systems in the major
marketsmust have accessto sports programming
to have any chanceof successfor survival."
Commentsof RVS CablevisionCorp. at 7, filed
March 3, 1975 (Exhibit No. 10).

"A significant factor in [the] . . . devel-
opment. [of cable television] is the ability of
a cable television system to bring to its sub-
scribersmajor sporting eventsof professional
baseball,basketball, football, and hockey."
Comments of New JerseyCable Television Assn. at
2, dated January31, 1975 (Exhibit No. 11).

"[The proposedrule] is infuriating!
If it. becomesnecessaryfor TelePrompterCable
TV to shut off any of the New York City channels
it presents. . . I would find Cable TV useless.
I would probably have it removed from my home."
Letter from subscriberin Horseheads,New York,
dated June 5, 1972 (Exhibit No. 12).

"I pay $7.25 a month for cable T.V. and would
never have had it. installed if it were not



for being able to enjoy the Cubs and White
Sox games during the baseballseason." Letter
from subscriberin Galesburg,Illinois, dated
March 7, 1975 (Exhibit No. 13).

"[We] strongly urge you not to support the
sportsblackout rule on cable systems. Sports
programsare the main reasonfor which we watch
television. . . ." Letter from subscribersin
Lafayette, California, datedMarch 5, 1975
(Exhibit No. 14).

"[Sports on cable] is one of the highlights
in our lives. You are not serving the public
interest if you should, rule on a blackout. In
fact, I would cancel cable in all probability."
Letter from subscriberin PleasantHill, Cali-
fornia, datedMarch 12, 1975 (Exhibit No. 15).

"[P]rofessionalsporting eventsare a major
attraction for Cable Television subscribersin
Arizona and such eventsattract the substantial
portion of the viewing audienceof Cable Tele-
vision Systems . . ." Resolutionof the City
of Douglas, Arizona at. 1, filed. March 24, 1975
(Exhibit Mo. 16).

SPECIAL RELIEF PROCEEDINGS

A. Importation of Chicago White Sox Telecasts
on WSNS-TV

In 1973„ WSMS-TV (Chicago, Illinois) acquired the

right, previously held by WFLD-TV, to broadcastthe White

Sox baseballgames. In responseto this change,over a

dozen cable systemsin Iowa, Indiana and Illinois requested



emergencyrelief from the FCC to permit. carriageof the

WSNS-TV telecastsof White Sox games.

For example, in Dubuque TV-FM Cable Co., 40 F.C.C.2d

393 (1973) (Exhibit No. 17), a cable operatorserving

Dubuque, Iowa and East Dubuque, Illinois requested.authority
to delete the WFLD-TV signal and to substitutethe WSNS-TV

4/
signal. The FCC granted the waiver, stressingthat the

public interestwould be best servedby permitting the

substitutionso that cable subscriberscould continue to

receive programmingwhich the system "has been at such pains

to provide." Id. at 394.

In Dixon Cable TV, Inc., 42 F.C.C.2d 333 (1973)

(Exhibit No. 19) and Video Service Co., 40 F.C.C.2d 480

(1973)(Exhibit No. 20), several Illinois and Indiana cable

systemssought special temporaryauthority to carry the

WSNS-TV signal only during the broadcastof White Sox games.

"/ Only four years earlier, after the Chicago stationit had been carrying discontinutedbroadcastingthe White
Sox, this same cable operatorsought and obtainedwaiver
of the FCC's former "leap-frogging" prohibition so thatit could import the White Sox telecastson WFLD-TV.
Dubuque TV-FM Cable Co., 18 F.C.C.2d 25 (1969)(Exhibit
No. 18) .



In a letter to the FCC, the presidentof the Cable Television

Company of Illinois statedthat: "The White Sox's games have,

without. question, become the single most popular programming

carried. on our system." Letter from Mr. Roy E. Bliss to Mr.

Ben F. Waple, Secretaryof the PCC, dated January22, 1973

(Exhibit No. 21).

Recognizingthe "uniquely valuable appeal" of White

Sox games to the cable subscribers,Dixon Cable, 42 F.C.C.2d

at 334, the PCC permitted the cable systemsto "cherry pick"

the distant signal during White Sox broadcastsfor one

baseballseason,pending the filing and determinationof

applicationsfor full signal carriagesubstitutionof WSNS-

TV. Eleven cable systemswere subsequentlygrantedpermis-

sion to substitutethe WSNS-TV signal on a full-time basis.

LogansportTV Cable Co., 46 F.C.C.2d 126 (1974)(Exhibit No.

22). In justifying its certification of the change in

carriage, the PCC again noted the "public interest impor-

tance of the continuedcarriageof Chicago White Sox games."

Id. at 128.. Accord, Preeport.Cablevision, 47 F.C.C.2d 58

(1974) (Exhibit No. 23) .



B. Importation of PittsburghPiratesTelecastson
KDKA-TV

In PotomacValley Television Company, Inc., FCC File
No. CSR-1243 T, a cable system serving 16 communities in

Maryland, West Virginia and Pennsylvania,sought, and re-

ceived, special temporaryauthority to carry KDKA-TV (Pitts-
burgh, Pennsylvania)only while that station was telecasting
the away gamesof the Piratesbaseballteam. Letter from

Chief, Cable Television Bureau, datedApril 7, 1978 (Exhibit

No. 24). Although the cable system simultaneouslyfiled an

application for permanent,part-time carriageof KDKA-TV

during telecastsof Pirates'ames,emergencytemporary

authority was urged so that. the system'ssubscriberswould

not miss "the next away game." Application for Special

TemporaryAuthorization at.2, dated March 25, 1978 (Exhibit

No. 25).

C. Importation of Boston Red Sox and Bruins Telecasts
on WSBK-TV

In Maine Cable Television, Inc., 34 R.R.2d. 1452

(1975) (Exhibit No. 26), a cable system serving Bangor,

Maine, requestedthe FCC to waive its rules to permit

importation of WSBK-TV's (Boston, Massachusetts)telecasts
of Bruins and Red Sox games. In support of its request, the



cable systemexplained that. it. and two other cable systems

had spent over $250,000 to construct.a microwave link for

"the primary purposeof bringing Boston professionalsports

events to the Bangor area." 34 R.R.2d at. 1455.

Similarly, in American CablevisionCo., 46 F.C.C.2d

78 (1974) (Exhibit No. 27), a cable systemserving communi-

ties in New Hampshire sought. authority to substitutethe

distant signal of WSBK-TV for that. of WKBG-TV (Cambridge,

Massachusetts).Alternatively, it requestedauthority to

carry WSBK only during WSBK's telecastsof the Bruins hockey

games. In its petition the cable systemexplained that
"there is a high degreeof interest in the games of the

Boston Bruins among [its subscribers]";and that the Bruins'elecasts

have "a uniquely valuable appealand interest. to

[its subscribers]." Request.for Special TemporaryAuthoriza-

tion at 2, 3, dated September14, 1973, FCC File No. CAC-3076

(NH001) (Exhibit No. 28). In its opposition to the petition
Station WRLP noted:

"It is obvious that TPT's [American Cablevision]
requestto carry WSBK-TV is an attempt to bring
in programswhich it believeswill attractmore
subscribersto its system, thereby increasingits
revenuesand profits. Yet, TPT wishes to give up



nothing in return for this substantialeconomic
benefit. It wants not. only thesenew, more attrac-
tive programsbut continuedcarriageof two inde-
pendentsignals." Opposition to Application at 6,
dated October 15, 1973 (Exhibit No. 29).

D. Importation of PhiladelphiaPhillies and Flyers
Telecastson WPHL-TV and WTAF-TV

In Micro-Cable CommunicationsCorp., FCC File No.

CSR-1321, cable systemsserving over 30 communities in New

Jerseyand New York petitioned the FCC for special relief
to permit, carriageof one Philadelphiastation, WTAF-TV,

only during the Flyers hockey season,and anotherPhiladelphia

Station, WPHL-TV, only during the Phillies baseballseason.

In their Petition for Special Relief at. 2, dated July 19, 1978

(Exhibit No. 30), the cable systemsstressedthat it would be

"highly desirable" for them to be able to alternatecarriageon

a seasonalbasis so that, they could presentdistant signal

sportsprogrammingyear-round.

E. Importation of Kentucky Colonels Telecasts
on WHAS-TV

In Owensboroon the Air, Inc., 50 F.C.C.2d 816 (1975)

(Exhibit No. 31), a cable systemserving Owensboro,Kentucky,

petitioned the FCC for authorizationto import the signal of

Station WHAS-TV (Louisville, Kentucky) only during the
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broadcastsof 14 Kentucky Colonels basketballgames. In its
decision, the FCC noted that one of the local stations

carried by the cable systemopposedthe petition by arguing

that. if the FCC were to permit the importation of the signal,

the "great popular appeal" of the sports programmingwould

causesubstantialaudiencefragmentationin the local market.

50 F.C.C. 2d at 817.

F. Importation of Cincinnati Reds Telecasts
on WLEX-TV

In Husco CablevisionCorp., 40 R.R. 2d 1422 (1977)

(Exhibit No. 32), a cable system serving severalcommunities

in West Virginia sought. authority to import station WLEX-TV

(Lexington, Kentucky) only while WLEX-TV was carrying certain

of the baseballtelecastsof the Cincinnati Reds.

G. Importation of KansasCity Royals Telecasts
on WDAF-TV

Recently Columbia Cablevision (Columbia, Missouri)

petitioned the FCC for authority to import Station WDAF-TV

(KansasCity, Missouri) only when that. station was broad-

casting the games of the KansasCity Royals baseballteam.

Petition for Special Relief, dated January28, 1980, FCC

File No. CSR-1693 (Exhibit No. 33). In its petition, Columbia



Cablevisionexplained that it had been importing the tele-
castsof the Royals over Station KBNA-TV (KansasCity,

Missouri); however, commencingwith the l980 season,KBNA-TV

lost its Royals'elecastingrights to WDAF-TV. Columbia

Cablevision further noted that
"one of the principal reasonsfor KBMA-TV's appeal
to Columbia residentshas been the Station's
telecastsduring past. years of numerousKansas
City Royals baseballgames . . . . [T]hese
telecastsare an essentialelementof Cable-
vision's service to present,and potential sub-
scribers." Petition at 2-3.

Columbia urged the FCC to grant its petition so that. it,

would not. "lose well-establishedand attractivesportspro-

gramming." Petition at. 6.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In the Mat.ter of Amendment
of Part 76 of the Co~i 'ssion's
Rules and RegulationsRelative
to Cable Television Systemsand
the Carriageo Sports Programs
on Cable Television Systems

Docket 'No. 19417

CO%ANTS OF TELEPROMPTER CORPORATION

TeleprompterCorporation (hereinafter"Tele-

prompter") respectfully submits its comments in response

to the above cap ioned Notice of ProposedRule Making released

by the Commissionon February 3, 1972, FCC 72-109, 36 F.C.C.2d

641 (1972) and. the Further Notice of ProposedRule Making,

releasedDecember23, 1974, FCC 74-1416,

(1974) ..
F.C.C.2d

I INTRODUCTION

In its original February 3, 1972 Not'ce of Proposed

R'le Making the Commissionproposeda.rule which would preclude

the carriageof a distant television signal embodying the per-

formanceof a professionalbaseball,basketball.- football or

hockey game on a cable systemlocatedwithin the predicted
Grade B contour of a televis-'onstation loca+ed in the home



city of a professionalbaseball,basketball,football or hockey
team when a professionalteam "in the same sport" is playing at
home. Carriageof such distant signalswould be allowed only
(1) if the sport telecastis being broadcastby a television
station which is within 35 miles of the "referencepoint" of
the cable systemcommunity; (2) if the television station is
significantly viewed; or (3) if the home team and its league
give consentto importation.

In its December23, 1974 Further Notice of Proposed
Rule Making the Commissionapparentlydecidednot to withdraw
or substantiallymodify its oxiginal proposalbased.on the
extensivecomments filed heretoforeand/or oral argument.before
the Commission in July, 1972. The Commissionrequestedadditional
comments,particularly basedon the enactmentof P.L. 93-107
limiting the scope of telecastblack-outsand. on- the deletion
of Section111(c)(2)(C) (the sports carriageprovision) of the
Copyright, Revision Bill. The specific questionsraisedby the
Commission in its December23, 1974 Notice are discussedthrough- .

out.
The proposed'black-out of sports programmingwould

fundamentallyimpair the economicvalidity of cable systems.
It would deprive cable subscribersof accessto the most
attractiveprogrammingavailableon distant.signals and imperil



the penetrationof cable in major markets upon which the

developmentof new cable services is so dependent.

Teleprompteris, therefore, gravely concerned.by the Commission'

continuedconsiderationof a regulationso clearly beyond its
authority, so repugnantto the constitutionallyprotected
rights of viewers and cable operators,and so detrimental to

the integrity of the Commission'sregulatory scheme for cable.

Therefore, thesecomments primarily addressthemselvesto

the fundamentallegal deficiencesof the.proposedrules
which should lead the Commission,we submit, to a summary

dismissalof this proceeding'-- rather than to any incremental

revision of what is so clearly an unnecessary,unlawful, and

unacceptableregulatoryproposal.

IZ. SUMMARY OF POSITION

Nhile the proposedblack-out rule purports to

regulatesignal carriageby cable systems,in its practical
eff ect it operatesto deny televisionviewers accessto

sports programming. By its very terms, the rule operatesfor
the benefit not of viewers, but. of professionalsports teams

and leagues.
Consent.to carry the signalswhich would be blacked

out. under the proposedrule may be grantednot by local broad-

castersbut jointly by the home team and. league. The rule does



not protect against impairment of audiencesor advertising
revenuesof local broadcasters;insteadit purports to protect
the gate receiptsof professionalsports teams wh,o are not

subject to regulatory oversightby the Commission.

The proposedregulation is a classicexample of

the attemptedabuseof the regulatoryprocessf or the pro-

tection of special interests. At a time when there is
increasingpublic pressureto eliminate unnecessary,wasteful,
anticompetitive,anticonsumer-or"'ntedregulation, the

Commissionshould be sunuTla ily refusing even to consider such

a heavy handedextensionof its regulatorypowers.

The Commission clearly does not possessthe

authority to adopt rules to protect professionalsports teams

for reasonsoutlined in Part III hereof (pp. 6-10) . It has

no mandatefrom the Congressto act as a National Sports
Commissionassessingthe viability of professionalsports
teams and assuringthat interestsof thosewho own and manage

professionalteams "survive or t hrive." Notice of Proposed

Rule Raking, 36 F ..C.C. 2d at 641 (19 72) .

The Commissionhas never construedits mandate

under the CommunicationsAct to allow it to restrict broad-

casters'elecaststo preserve"localism" in sports and, for

example, to protect minor leagueba eball from any impact of

maj or league game-of-the-week coverage. Certainly broadcasters



would not have stood still for Commissionregulation
restricting their right to carry telecastsof major league

baseballgames.. Nor would they have toleratedfor a moment,

any restrictionon their carriageof feature films to protect
theatreowners from the spateof movies recently carried, on

network television.
Any such regulatory restrictionsupon broadcasters'arriage

of sports or feature films would be stridently de-

nouncedas beyond the authority of the Commissionand as an

unconstitutionalrestrainton the editorial discretionof

broadcasters. Broadcastersseem, however, to operateunder

a double standardas far as regulationof programing content.

is concerned. A regulationwhich would. be consideredunconsti-
tutional and beyond the Commission'sauthority when applied
to broadcastersis somehow in the public interestwhen applied
to cable operators. Broadcasterscannot continue to have it
both ways invoking the First Amendment,only when it serves
their own economic interests. For, today'srestrictionson

program carriageby cable systemsmay become the precedent
for tomorrow's restrainton broadcasters'ightsunder the
First Amendment.

The proposedregulation is unquestionablyan

unlawful restrainton the constitutionallyprotectedrights
of televis"'on viewers to have accessto televisionprogramming.



The proposedrule subordinatesthe paramountinterestsof
viewers in the receptionof televisionprogrammingto the
economic interestsof sportsentrepreneurs. (See Part IV

hereof, pp. 18-25).

At the very least the Commissionmust, find com-

pelling or cogent public interestconsiderations— and not
merely the need to protect the economic interestsof sports
entrepreneurs— to justify so substantiala restrainton

the accessof viewers to programming. Yet the record in this
proceedingto date will not sustainany public interest
finding in supportof the proposedrestrictions. On the
contrary, it, is evident that. the proposedrule will irre-
parably damage.the Commission'sregulatory scheme for cable
and other important regulatory objectives. {See. Part V

hereof, pp. 25-28 ) .

Nhere the cumulative burden of a protectionistregu-
lation will be so detrimental to viewers, cable operators,
independentstations,and. the regulatory schemegenerally
and where there is no evidenceof actual demonstrable
harm to the public interest from unrestrictedimportation of
sports programming, the Commissionshould flatly refuse to
adopt the proposedrule. At most it should seek a less
restrictivealternativethan a sweepingacross-the-boardpro-
hibition, directed at prospectiveinjury, that far exceedsthe



scope of Congressionallymandatedprotectionof telecast
black-outs. (See, particularly, the discussionin Part. IV

hereof, pp. 12-13).

Such a less restrictive alternative is clearly avail-
able. The Commissionmay grant special relief from the signal
carriagerules adopted in its February 3, 1972 Report and Order,

36 F.C.C.2d 41, 43, 186-187 (1972) where the interestsof any

person are adverselyaffected. The advocatesof any scheme

of prior restraintson the public's accessto sportspro-

gramming must clearly and convincingly demonstratethat
special relief proceduresare an inad quate means of

achieving the objectivesof the proposedrule even assuming

that protectionof sports interestsis within the authority
of the Commission — an assumptionwhich Teleprompterfirmly
disputes.

III. THE COMMISSION IS NITHOUT AUTHORITY TO
ADOPT THE PROPOSED "13LACZ-OUT " RZGULAT ION

A.. The CommunicationsAct of 1934, as Amended,
Confers No Authority to Adopt the Proposed
Rule

No provision of the CommunicationsAct of 1934, as

amended, 47 U.S.C. $151 et seq., vests the Commissionwith

authority to act as a FederalSports Commissionoverseeing

. and protecting the economicviability of those engagedin
the businessof producing professionalsports events.



It is a fundamentalprincipal of administrativelaw

that a federal regulatoryagencymay exerciseonly such powers

as have been delegatedto it by the Congress. Regentsv.
Carroll, 338 U.S. 586 (1950); United StatesV. Radio Corp.

of America, 358 U.S. 334 (1959).

After the Commission finally assertedauthority to
require prior consentto the carriageof broadcastsignals
in the SecondReport and Order 2 P.C.C.2d725 (1966), the
SupremeCourt held the Commission'sauthority to regulate
cable "is restrictedto that reasonablyancillary to the
effective performanceof the Commission'svarious responsi-
bilities for the regulationof televisionbroadcasting."
United Statesv. SouthwesternCable Co., 392 U.S. 157, 178

(1968). Subsequentlyin United Statesv. Midwest Video Corp.,
406 U.S. 649 (1972), the plurality opinion of a closely divided
Court held that in regulatingcable television the Commission

was not, limited to protectingover-the-airbroadcastingbut
could act affirmatively to further its statutoryobjectives
with respectto broadcasting. Id. at, 664-665. In his con-

curring opinion, JusticeBurger noted that, in requiring
cable operatorsto engagein the origination of programming,
the Commissionstrained"the outer limits of even the open-ended
and pervasivejurisdiction that has envolvedby decisionsof
the Commissionand. the courts." Id. at 676.



Clearly, the intendedpurposeof any regulationof
cable activity must be within the limits of the Congressionally
mandatedobjectivesof the CommunicationsAct. The proposed

regulation is manifestly outside thosepurposessince it is
protectivenot of communicationscompanieswithin the
jurisdiction of the Commissionbut of the gate receiptsof pro-.

l/
fessionalsports teams.

In GTE Service Corp. v. FCC, 474 F.2d 724 (2nd Cir.
l973), the SecondCircuit. nullified a comparableattemptby

the Commission to overstepits authority and regulatea market

beyond its jurisdiction. In GTE, the petitioners, telephone
common carriers, challengedregulationsadoptedin the
Commission'sinquiry into the interdependenceof computer

and communications,which precludedself-dealingbetweena

common carrier and a data processingsubsidiary, The Commission

contendedthat the regulationsin questionwere supported.by

1/ That the proposedsports black-out rule is intended
only for the benefit of professionalsports interestsis
obvious. The black-out of signal carriageby cable
operatorscan be lifted only through the consentof
home teams and sports leaguesand not by local broadcasters.
The provisions of the proposedrule do not even purport, to
protect, sports programminggenerally. Instead, they apply
only to a limited number of professionalsports. Without
any question, the intendedbeneficiariesof the proposed
rule are interestsin a market outside the ambit of the
Commission'sjurisdiction.



the policies of the antitrust laws and were necessaryto pro-
tect the data processingindustry againstanticompetitive
practicesof common carriers engagedin this businessactivity.
The Court, however, found the regulationsvoid, as "ultra vires"
becausethe Commissionhad never assertedits jurisdiction over
data processingcompanies. Id. at 734. The potential abuses,
the Court determined,were not "in a market in which the

2/
Commissionhas jurisdiction." Id.

2/ At least in adopting its computer inquiry rules the Com-
mission found data processingcompaniesto be engagedinactivities heavily interwinedwith the use of communications,if not in the outright provision of communicationsservicefor hire traditionally subject. to regulatory over sight.
However, the Commission determined.to forbear the exercise
of regulatory jurisdiction. See Computer Use of CommunicationsFacilities, 28 F.C.C.2d, 267, 268, 298 (1971) . By cont ast,there is unquestionablyno basis for any direct exercisebythe Commissionof regulatory authority over professionalsports teams.

In fact, the Commissionhas not assertedthat therationale for its proposedrule is to protect the revenues
of broadcaststationsor even to protect the continuedaccess
of broadcastersto a categoryof programming. No such justi-
fication has been advancedbecausenone ezistsnor could it
be contrived.

Even assumingthat there was evidence in the record
to demonstratethat unrestrictedimportation of distant signals
presentlyauthorizedunder the cable rules reducesthe gate

jFootnote continuedg
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It is clearly beyond the purview of the Commission

to be concernedwith whether the NFL can survive competition
from imported telecastsof its own games or thoseof the NFL.

Nor has the Commissionany mandateto be concernedwith the
survival of a hockey franchise in Nashington,D.C.

The Congresshas vestedthe sevenCommissionersof

the FCC with authority to regulate the communicationsindustry
but with no responsibility to undertakethe task of being

3/
self-appointedcommissionersof professionalsports.

[Footnote continuedj

receiptsof a home team — or imperils the viability of a
league -- it does not follow that broadcasters'rofitswould
therebybe impaired or that television coverageof sportswould
in any mannerbe diminished. Indeed, cable carriage increases
the audiencesof many broadcaststations,particularly inde-
pendentUHF stations. As the commentsof many independent
stations in this proceedingindicate, the additional cable
ownership is the often critical differencebetweenprofitable
and unprofitableoperation.
3/ Ironically, in consideringthe impact of the prime time
accessrules, the Commissionnoted. the rule's impact on
Hollywood and the television productionbusinesswas "outside
of the normal ambit of the Commission'sexpertise" and involved
questions"which are basically beyond our jurisdiction to
decide." Prime Time Access Rule, 44 F.C.C. 2d 1081, 1141 (1974).
Somehow the Commissionhas thrown caution to the winds and
decided that, while it cannotprotect the interests.of television
and. film producers,it can act as a guardianof professional
sports interests.
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B. No Jurisdiction is ConferredUpon the
Commissionby P.L. 87-331

Absent jurisdiction directly conferredby the
CommunicationsAct of 1934, as amended,the Commissionhas
no authority to act. Th Congresshas not delegatedauthority
to the Commission to enforce P.L. 87-331, 15 U.S.C. 551291-1293

(1961). The statutemakes no referenceto the Commissionand
can hardly be construedas delegatingauthority to it to en-
force or effectuateits objec ives.

While unquestionablythe Commissionmay take guid-
ance from national policies embodied in legislationother than
the CommunicationsAct in de+eaniningwhere the public interest
lies, it does not follow that the Commission is vestedwith
authority to take action to enforce such other statutory
schemes. The teachingof GTE Service Corp. v. FCC, supra,
is directly in point. The SecondCircuit found rrelevant
that the self-dealing regulationsin questionwere supported
by the policies inherent in the antitrust laws in circumstances
where the intendedbeneficiariesof the proposedregulation
were beyond the ambit of the Commission'sauthority. It is
similarly irrelevant that the proposedrule may or may not.

assistthe implementationof the provisions of Section 2 of
P.L. 87-331, 15 U.S.C. 5 1292, if the CommunicationsAct, has
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conferredno authority to regulateor protect the activities
4/

of professionalsports teams.

C. The CommissionHas Misconstruedand Far
OversteppedAny CongressionalMandate
Conferredby P.L. 87-331

Far from even consideringwhether any authority to
enforce P.L. 87-331 has been delegatedto it, the Commission

4/ There is, of course, the questionof the relevanceofrecent Congressionalactions limiting the applicability ofthe black-out through P.L. 93-107 ar..d deleting referencetosports carriage in the Copyright Revision Bill. For reasonsdiscussedabove, since P.L. 87-331 confers no authority onthe Commission, obviously neither does P.L. 93-107. To theextent the new limits on black-outsare revealingof Con-
gressionalpolicy, it is apparentthat the Congresshas
intended to accord high priority to the rights of viewers.
and to limit sharply the scope of telecastrestrictions.
Yet such policy guidance is irrelevant in circumstanceswhere,
as here, there is no authority to adopt the proposedrule in thefirst place.

Secondly,with respect,to the deletionof Section
111(c)(2)(C) of the Copyright Revision Act — it is utterlyfatuous to suggest,as has the NBA in its recent comments inthis proceeding,that such action is dispositveof the question
of whether the Commissionhas authority to act. The decision
of one branch of the Congressnot to act on sports carriagerules in new copyright, regulation is entirely irrelevant toadministrativeor judicial interpretationof the jurisdictional
scopeof an entirely different statute. Any attempt to "find
meaning" in the Senate'sdecisionwould be tantamountto sub-stituting a crude form of entrail reading for legal analysis.
Xf the deletion of Section 111(c)(2)(C) has any meaning, itis that sports black-outsare not favorites of the Congress.



has taken the statuteas a carte blanche to formulate a pro-
posed rule which far exceedsthe scope of the statute. The

Commission disregardsthe clear intention of Congressto assure
that Section 2 limited the scope of the exemption from the
antitrust laws which permitted the pooling of television rights
by prof ssional football, baseball,basketballand. hockey

5/
teams through Section 1 of P.L. 87-331.

Thus P.L. 57-331 was clearly intendedto be per-
missive in character,i.e. to allow professionalsports teams

to exercisetheir discretion.on a carefully limited basis to
b lack out sports events lt did not mandatesports teams

or even the Commission — to impose across-the-boardrestrictions
on viewers'ccessto programming.

Notwithstandingthe fact that in gran ing an anti-
trust exemption the Congressacknowledgedprior judicial deter-
minations proscribing as an antitrustviolation manipulationof
media coverageof sports events, the Commissionhas blithly

5/ See H. R. Rep. No. 1178, 87th Cong., ls t Sess. (1961);
S. Rep. No. 1087, 87th Cong., 1st Sess. (1961) . Indeed,
Section 2 was insertedsolely for the purposeof limiting
the scope of the antitrustexemptionby stating that, the
exemptionwould not be available if restraintswere placed ontelevision broadcastsof professionalga.':;es -- unless the re-
straint was the only one recognizedas reasonableby
Judge Grim in United Statesv. National Football League,
116 F. Supp. 319 (Z.D. Pa. 1953) .
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proceededto encourageblack-outseven where there may be

no pooling of rights. Moreover, it has drafted its proposed

rule to cover games "in the same sport" and not merely games

in the same league.
Beyond this, in its zeal to. act as a FederalSports

Commission, the Commissionwould convert. local telecast
black-outs into a local receptionb"ack-out thereby depriving
viewers of accessto programmingotherwiseavailableoff-air
or within the range of home antennae. Since P.L. 87-331 blacks
out telecastsand not reception, the effective areaof the
black-out is substantialyless than the Grade B contour of a

station in the home city of a sports team and may in fact. be

as little as a ten-mile distancefrom such a city.
Thus, the Commissionhas completely subvertedthe

intent, of Congressin adoptingP.L. 87-331 to strike a

delicatebalancebetween the minimal necessaryand reasonable
protectionof sports interestsand paramountnationalpolicies
favoring competition and accessto programing. What was

obviously drafted by the Congressas a narrow antitrust
exemptionhas been expandedby regulatory zealotry into a

6/
special relief act for sports interests.

Q6 In this regard the Commissionshould be mindful that. its
overriding responsibility is not, to extendprotectionof special

jFootnote continued]
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D. Policies Underlying the Commission's
Cable Regulatory Schemeand Sections
303(g) and 326 of the Communications
Act Neigh Heavily Against the Adoption
of the ProposedRule

Far graver than its grasp for powers which were

not vestedby Congress,is the Commission'sdisregardfor
the potentially destructiveimpact. of its proposedrule on

the regulatoryobjectivesand the exerciseof regulatory
powers which were conferredby the Congress. Not only does the
proposedrule not purport to protect broadcasters;it does not
affirmatively urther the statutorypolicies of the Communic-

ations Act. By fettering cable with unnecessaryand restric-
tive regulations,it preclud s cable'scapacity to (1) act as

a sourceof locally producedprogrammingsupplementingbroad-
cast television and (2) strengthenthe viability and extend
the coverageof independentUHF stations.

jFootnote continued]

interestsbut to preservethe integrity of the competitive
operationof the marketplace. The Commission'sobligation is
to assessthe proposedregulationwhich is so obviously contrary
to the operationof the competitive system, in the light of
fundamentalnational policies favoring competition. In Gulf
StatesUtil. Co. v. FPC, 411 U.S. 747, 760 (1973), the Suprem
Court held that "[c]onsiderationof antitrust and anticom-
petitive issuesby the Commission,moreover, serves the
important function of establishinga first line of defense
againstthose competitive practicesthat might later be the
subject of antitrustproceedings."



Zf there are any relevantstatutoryprovisions
relating to the Commission'sauthority to adopt the proposed
rule, provisions such as Section 303(g) and 326 of the Act do

not empower--butinsteadprohib't--theadoptionof the pro-
posed rule. Section 303(g) mandatesthe Commission to encourage
the "larger and more effective use of radio in the public

7/ 8/interest"; Section 326 prohibits censorshipof any type.
Both statutoryprovisions are founded on a strong

Congressionalmandateto encouragefreedom and diversity of
expression. The effect of a. black-out provision is the
exact opposite. A regulation that limits the dissemination
and free flow of programs.ngwill lead the Commissiondown

a perilous path precludedby the First. Amendment to the
United StatesConstitution.

7/ Section 303(g) of the CommunicationsAct, 47 U.S.C. $ 303(g)statesin pertinent that. the Commissionshall "... generally
encouragethe larger and more effective use of radio in the
public interest."
8/ Section 326 provides as follows: Nothing in this Chaptershall be understoodor construedto give the Commission the
power of censorshipover the radio communicationsor signalstransmittedby any radio station., and. no regulationor conditionshall be promulgatedor fixed, by the Commissionwhich shallinterfere with the right of free speechby means of radio
communication."



IV. THE PROPOSED RULE IS REPUGNANT TO THE CONSTITUTIONALLY
PROTECTED RIGHTS OF VIZWZRS TO RECEIVE PROGRAY24ING AND
OF CABLE OPERATORS TO ACT AS PURVEYORS OF PROGRAMING
AND INFOEQ5ATION

The proposedsports 'black-out rule is contrary to
rights of vievers and cable operatorsprotectedunder the
First Amendmentof the Constitution. The Commissionby

regulationmay not impose a prior restraintupon the right.
of the public to receive availableprogramming. Near v.
Stateof Iiinnesota, 283 U.S. 697 (1931); Freedmanv. State
of ltaryland, 380 U.S. 51 (1958); Bantam Books, Inc. v. Sullivan,
372 U.S. 58 (1963) ~

A. The ProposedRule Infringes Upon Viewers'onstitutionallyProtectedRights of Accessto Sports Programming

From a constitutionalstandpoint.,there is a crucial
distinction betweena telecastblack-out and reception
black-out.. In the caseof a telecast,black-out., P.L. 87-331
operatesmerely to immunize sports interestsfrom antitrust
liability for refusing to make programmingavailable for broad-
cast. in a local market. No constitutionallyprotectedrights
of the public or broadcastersare infringed by a Congressionally
authorizedtelecastblack-out since the First Amendmentpro-
tects only the disseminationof information and programming
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as well as the reciprocalrights of the public to receive the
same. It does not require any personto engagein activities
protectedunder the First. Amendment.

By contrast, the proposedrule applies to programming
which is in the processof disseminationby virtue of its .being
aired on a broadcaststation. It would interferewith what, the
SupremeCourt, has recognizedin TeleprompterCorp. v. Columbia
BroadcastingSystem, 415 U.S. 394 (1974) to be an act, of
receptionby the public.

The proposedrule is an unprecedentedinfringement
of such protectedrights. Other Commissionrules restricting
or regulatingprogxammingactivities of broadcastersor cable
operatorssuch as the fairnessdoctrine, the prime time access
rules or the network exclusivity rules have been repeatedly
challengedon First Amendmentgroundsbut, nevertheless,have
been upheld only becausethey have been deemedto have un-
touchedor to have promoted—and not impaired--theobjectives
of the First Amendment in encouragingthe wider dissemination
of information. The proposedblack-out rule servesno such
purpose. It deprives the public of programming in order to
preservethe economicwell-being of sports interests.

Consequently,all the decisionsupholding previous
Commission forays into regulatingprogramcontentcan be
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distinguishedfrom the proposedCommissionaction. In all
such casesthe paramount.objective and effect of the
Commission'sregulationwas to widen and enhance--andnot

+9to limit —the public's accessto programming.

In Red Lion BroadcastingCo. v. FCC, 395 U.S.
367 (1959), the Court upheld the fairnessdoctrine because
its result.;;-asto "enhancerather than abridge, the freedoms
of speechand pressprotectedby the First Amendment." Id.
at 375. The SupremeCourt justified the restrictions imposed
on licenseesby the viewer's paramountinterest. in accessto
diverse sourcesof prog-amming.

the people as a whole retain theirinterest. in free speechby radio andtheir collective right to have the
medium function consistentlywith the
ends and purposesof the First Amendment.It is the right of vie~;.ers and listeners„not the right of the broadcasters,whichis paramount. [Id. at 390]

Lil:ewise in Ãt. Mansfield Television, Inc. v. FCC,

442 F.2d 470 (2nd Cir. 1971) the SecondCircuit found the

9/ For example, in National BroadcastingCo. v. United States,
319 U.S. 190 (1943), the SupremeCourt upheld restrictionsonbroadcastlicensee'soption time becauseit recognized"unre-strictec. freedom ~~* resultedin a detriment to the public'sability to receive diverse programming." Id. at 226-227.
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prime time accessrule to "be a reasonablestep toward ful-
fillment of the [First Amendment's] fundamentalprecepts"

10/becauseits purposewas to encouragediversity of programming.

By contrastwith the network exclusivity rules,
moreover, tl:e proposedsportsblack-out rule would deprive
the public altogetherof sourcesof programmingand would

10/ The Court. rejectedthe networks'ndlicensees'ontentions
that their "protected interests" in. selectingprogramswereviolated for the reasonthat the court found "the public'sright of access"to be paramount:

To argue that the freedom or" networks to dis-
tribute and licenseesto select,programmingis limited by the prim time accessrule, andthat the First Amendment is thereby violated,is to reversethe r:.anda ed priorities.which
suborDinatethese intereststo ""'e public's
right. of access. 442 F.2d at 478.

In the prese.ntcase the interestsservedby the proposedregulation, the economicviability of professionalspor.s
teams, must yield when balancedagainstthe viewer's interests
in diverse sourcesof programming. Moreover, the interests
of professionalsports team= relatenot, as they did in prime
time access,. to the arguably protectededitorial discretion
of broadcastersbut to the protectionof balancesheetsofsports entrepreneurswhich are certainly not, entitled to
protectionunder the First Amendment. It is a fundamental
principle underlying the Fir t. Amendment that, "the widest
possibleQisseminationof information from diverse and
antagonisticsourcesis essentialto the welfare of the
public ..." AssociatedPressv. United States,326 U.S. lp
20 (1945). Equally basic to this doctrine is that "the
First Amendment,does not sanctionrepressionof that freeQom
by private interests." XQ. at 20.
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foreclosean alternativesourceof programmingavailable to

They have noted.

viewers. Zn the many judicial challengesto the exclusivityll/
rules, the courts have not. rejected.the applicability

12/
of. First Amendment considerations.
significantly that "fs]ubscriberswould not be deprived of

the opportunity of seeinga particularprogram, but only of

the choice of seeingthat program at different hours, or twice

on the same day." Great Falls Community TV Cable Co. v. FCC,

416 F.2d, 238, 242 (9th Cir. 1969}.

indeed, all the judicial decisionsrelating to the
Commi sion' authority to regulateprogramming activity
acknowledgethe relevanceof First Amendmentconsideraticns
but, weigh them againstcountervailingconcernsabout the
impact of unrestricted.activity on other First. Amendmentcon-

cerns. As the SupremeCourt concluded in. Martin v, Struthers,
319 U. S. 141, 144 (1943):

ll/ litusville Cable TV, Inc. v. United States,404 F. 2d 1187
(3rd Ci.-. 1968); Black Frills Video Cor~. v. FCC 399 P.2d.
65 (8th Cir. 1968}; Conley ElectronicsCorp. v, FCC, 394
F.2d 620 (10th C'r. 1968) .

12/ Instead, by applying the decis"'onsdiscussedherein, they
have weighed whether the result of restrict'nson cable'

carriageof signalswould enhanceor restrict the availability o
programming to the public., ln all thes decisions the courts
have relied heavily on the findings of the Commission that
without network exclusivity protec ion stationswould be forced.off-the-air by unrestrictedcable operation.
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In consideringleglislation which thus
limits the disseminationof knowledge,
we must "be astute to examine the effect,
of the challengedlegislation" and must
"weigh the circumstancesand, . appraise
the substantialityof the reasonsadvanced
in support.of the regulation."

The interestswhich can legitimately be veighedas a counter-
13/vailing factor have been variou."ly describedas compelling,

14/ 15/
substantia1, paramount and other similarly st ringent

L6/criteria. Protectionof the businessinterestsof sports
teams hardly warrants a subordinationof the protected
rights of viewers.

B. The ProposedRule Uiolates "First Amendment
Due Process"St-ndardsSince (1) There is aless RestrictiveAlternative to the ProposedAcross-the-BoardProhibition of Sports
Carriage and {2) Regulationby Rule Rather
than by Special Relief ProceduresDoes Not
Adeguate3.ySafeguardConstitutionallyPro-
tected InterestsInfringed Upon by the
ProposedPule

In the processof balancingcompeting interests
the Commissionmust demonstratethat. there is no less

13/ NAACP v. Button, 371 U.S. 415, 438 (1963) .

14/ Id. at 444; NAACP v. Alabama ex rel. Patterson,357 U.S.
449, 464 (1958).

15/ Thomas v. Collins, 323 U. S. 516, 530 (1945) .

16/ See, generally, United Statesv. O'rien, 391 U.S. 367,
376-77 (1968).
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restrictive alternativethan the proposedacross-the-board

,prohibition of signal carriage. Schneiderv. State, 308 U.S.

147 (1939); Nartin v. Struthers,supra.
Clearly there are less restrictive alternatives

available. Under Section 76.7 of the Rules, the Commission

may always entertaina petition for special relief by any person

aggrievedby the rules. By proceedingin this mariner, the
adverseeffects of the rule can be limited to thosemarkets

where a broadcastercan demonstratean adverseimpact from

sports signal carriage. The showing can be basedon a

specific factual record and on evidenceof actual harm—not
mere speculationabout future injury.

Judicial concern abou.. the proceduresthrough

which First Amendment interestsmay be imperiled is now

well-establishedin constitutional jurisprudence. Xn fact,
one commentatorhas noted an emergingdoctrine of First
Amendment,due process. Nonaghan,First Amendment 'Due Process',
83 Harv. L. Rev., 518, 522-524 (1970).

This constitutionaldoctrine requires that. the pro-
ceduresutilized in adjudicatingFirst Amendment. interestsbe

properly sensitive to the specialnature of activities within
the penumbraof the First Amendment. See Speiserv, Randall,

357 U.S. 513 (1958); Freedmanv. Naryland, 380 U.S. 51 (1965);

SoutheasternPromotions,Ltd. v. Conrad U.S. (1975) .



Telepromptersubmits that any relianceby the
Commissionupon rulemaking to protect againstprospectiveas

opposedto actual demonstrableharm would constitutea direct.
infringementof such First Amendmentdue processrights.

For the reasonsoutlined above, Teleprompter
submits that the proposedregulation is fatally defective under
substantiveand proceduralstandardsinhe ent in the First
Amendment. The FCC can no more adopt a rule inconsistent
with such standardsthan the Congresscould legislate such a

proscription. As the SupremeCourt of California noted. in its
opinion striking down a state legislative initiative barring
pay cable "the very purposeof a Bill of Rights was to withdraw
certain subjects from the vicissitudesof political contro-
versy. ..." Weaver v. Jordan, 411 P.2d 289, 293 (S. Ct. Cal.
1966); see also West Virginia Staie Board of Educationv.
Barnette, 319 U.S. 624 (1943).

V. THE PPQPOSEDRULE IS DETRI1'1ENTAL TO THE CORGSSIO"O'
REGULATORY SCHE"l~" FOR CABLE 2Z'D TO THE PUBLIC IIx~TEREST

In consideringthe proposed.rule the Commissionhas a

paramountduty to ascertainwhere the public interestlies.
The Commissionmay not, act merely as a guardianof those special
interestswho urge the Commission to act to protect their economic

well-being. FCC v. Pottsville BroadcastingCo., 309 U.S. 134,

138 (1940) .
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The Commissioncannot act as a mediator of contending

interests,attempting to relieve political pressuresfrom one

quarteror another, and then arrive at a barteredsolution
which gloss s over the more fundamentalpublic interest. WBZN,

Inc. v. Uni+ed States,396 F.2d 601, 618 (2nd C'r.) cert.
denied, 393 U.S. 914 (1968) . In commentingon the role of

another federal regulatory agency, the SecondCircuit stated.
in Scenic Hudson PreservationConferencev. FPC, 354 F.2d 608,

620 (2nd Cix. 1965) cert. denied, 384 U.S. 941 (1966):

[The Act] does not permit |the Commission|
to act as an umpire blandly calling balls
and strikes for adversariesaopearingbefore
itg the right 0 the public mus i. x'ecelve
active and affirmative protection at. the
hands of the Commiss3on

The Commission cannot allow the pxotectionist,
pressuresfrom sports intereststo impair its ovexall regulatory
scheme for cable. Unquestionablythe proposedrale will do

ixreparable.harm to the existing operationsof cable systems.
The commentsof the National Cable Television Association,

fully delineatethe broad outlines of the advers impact of

the proposedrule on the entire industry. As a major

multi-systemoperator, the adverseconsequencesfor Tele-

prompter are equally severe.
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In adopting its overall regulatory scheme for cable,
the Commission sought. to offer cable systemscarriagerights
substantialenough to allow cable to grow in major markets.
The proposedblack-out rule would pare away the most attractive
distant signal offerings leaving cable on the verge of financial
disaster.

The promise of a wired nation and a carefully cali-
brated integrationof cable into the national television system
will evaporatewith the imposition of one regulatory restric-
tion after another. As the commentsof some UHP independent
stationshave acknowledged,there is an increasinglysymbiotic
and mutually supportiverelationshipbetween the expansionof
independentUHP television servicesand the growth of cable.
The viability and growth of independenttelevision stations,
very often competitive with establishedtelevision network
affi liates, will be j opardizedalong with the future of cable.

If the patternof protectionistregulationcontinues,
the Commi..sion ul imately will nullify its regulatorydeter-
mination in February, 1972 opening the promise of a new segment
of the communicationsindustry. Television viewers will be
the real victims if this promise is extinguishedas a result
of the effects of excessiveand anticompetitiverestraints.
The Commi s'on's failure to refuse flatly to adopt, the proposed
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- z,ill be definitive evidencethat it has failed to

"he expressed,concernsin the Administration and.

;ress about: unnecessary,excessive,protectionistand

ful regulation. The adoption of the proposedrule

fundamentallycompromisethe interestsof the American

in aceo-s to more diverseprogram offerings in order

..-ovide an unnecessaryinsurancepolicy againstcompetitive

for professionalsports interests.
Respectfullysubmitted,

TZLZPROXX rZR CORP.,-;NTXO~-,~

..l&r-
Ricks

gg
Gary 'L. Christensen

~RobertR. Bruce

Its Attorneys

22, 1975

Hogan 6 Hartson
815 ConnecticutAvenue, M.N.
Nashington,D. C. 20006



EXHIBIT 2



GRrGgAg&

FiLg

Before the
FEDERAL COi~QIUNICATIONS COMMISSION

Nashington, D. C. 20554 JP.i');, j. |)75

In the Natter of
)
)
)

)
)
)

CO1QKNTS OF
HERITAGE COMMUNICATIONS, 1NC.

Amendmentof Part 76 of theCommission'sRules and RegulationsRelative to Cable Television Systemsand the Carriageof Sports Programson Cable Television Systems
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HeritageCommunications,Inc. {Heritage) submits
thesecomments in responseto the Commission'sFurther
Notice of ProposedRule Making {FCC 74-1416) in this pro-
ceeding in which the Commissionproposedthe adoption of
a regulationwhich could prohibit cable television carri-
age of the television broadcastof certainmajor league
sports eventswhen a minor league team is playing "at. home"
in the cable system'scommunity. Heritagebelieves that.
any such prohibition upon the carriageof major league
sports eventsby a. cable television system in a comm'unity
which does not have major league sports teamswould be
clearly contrary to the public interest, convenienceard
necessity~and that the Commission lacks the statutoryau-
thority to adopt such a regulation. In support, of this
position, Heritage sets forth the following:



l. Heritage owns and operates27 cable televi-

sion systemslocated in four states. Its cable systems
I

representan investment,of almost:$10 million and are the

company'sonly business. All of the Heritagecable systems

are locatedeither in the "second 50" major televisionmar-

kets, smaller televisionmarkets, or outsideof any tele-

vision market.. .Hone of the 27 communitiesservedby

Heritage cable television systemshas a major leaguesports

franchise, althoughmany of the communitiesdo have minor

leagueand semi-professionalsports teams.

2. Heritage s major cable television investment

is its systemserving the City of Des Moines, Iowa, and

its five systemsserving the surroundingDes Moines metro-

politan area. This area is servedby three local network

affiliated televisionbroadcaststations. Becauseof the

generally flat terrain, television receptionoff-the-air

is good. Subscribersare attractedto cable service,

therefore,by the availability on the cable of independent.

television stationsKBNA, KansasCity, and WTCN, Minneapolis.

The Commission'spresentregulationsprohibit the carriage

of any additional television signals.
3. The Des Moines areahas no professionalmajor

leaguebaseball,basketball, football or hockey teams; it
does have a minor leaguebaseballteam and a minor league

hockey team. The regulationproposedby the Commission



would have the effect of prohibiting Heritage'sDes Moines

areacable television systems from carrying professional
baseball,basketball, football, or hockey sports events

on the signalsof stationsKBNA and WTCN when a Des Moines

professionalteam is playing in Des Moines. Zn the pre-

sently proposedform, the regulationmakes no distinction
betweenminor league and major league teams. Consequently,

cable television subscribersin the Des Moines metropolitan

areawould be barred from professionalbaseballor hockey

sportsprogramswhenevera Des Moines minor league team

is playing at home. This restriction is unnecessary,will
destroy the marketability of cable service, and is beyond

the Commission'sauthority.
4. As the Commissionobserved,in its Further

Notice, a great number of Comments have been submitted

and many hundredsof pagesof testimony have been given

during the courseof the Commission'sconsiderationof re-
strictions on cable carriageof sports programming. Heritage

does not believe, however, that anywherewithin thosepages

has any party been able to present.factual proof that
allowing Des Moines area residentsto view major league

sports eventson distant television signalswould be likely
to have any effect whatsoeveron the financial successor

failure of minor leagueDes Moines teams. Claims of ad-

verse effects upon attendanceor of limitations upon the



ability of such teams to sell rights to their games to broad-
cast stationsare purely and simply speculative. They do
not require the restrictive regulationproposed.

5. The games of the Des Moines minor leaguebase-
ball team (the Iowa Oaks) have an averageattendanceof hot
more than 1,600 persons,or less than one-half of one percent
of the 300,000 pexsonmetropolitanareapopulation. During
recentyears, attendancehas declined,. In 1973, the team's
total attendancewas 138,000persons,while,in 1974, before
Heritagebegancarriageof spoxts eventson distant.signals,
attendancefell to 118,000 persons. The gamesof the Des
Moines areaminoz leaguehockey team {the Des Moines Capitals)
have an only slightly hi,gher averageattendanceof about 1,800
persons. Undex thesecircumstances,there can be no justifica-
tion for prohibiting the entire Des Moines metropolitanaxea
from having accessto majox leaguespoxts events in deference
to low-attendanceminor leagueevents.

6. The games of the Des Moines baseballteam
and the Des Moines hockey team neverhave beenbroadcast,
by local televisionstations.* The local television
stations, in fact, always have carriedmajor leaguesports
events from other cities, often at the same time a Des
Moines minor league team is "at home", as part of national
ox'egionalnetwork broadcasts. It would be arbitrary

 Heritage'scable systemshave carried the minor league9 g~«s on their origination channels,providing the teamswith their only television exposure.

0'



and. unreasonablefor the Commission to determinethat this

television carriageof "distant" sports events is accept—

able but cable carriageof "distant" signalswith sports

events is not.
'7. In the Cable Television Report and Order, 36

F.C.C. 2d 143 (1972), the Commissionenunciatedthe "mini-

mum service" concept, in which eachmajor market, community

would receive through cable at, least two independent,tele-
vision signals. The conceptwas intendedto insure the

availability of diversenews and entertainment. The Com-

mission also recognized,that, the importation of distant

signalswas necessaryto insure the economic survival of

cable television. Professionalsports eventsare a very

major part, of the two independenttelevision signalsallow-

ed in Des Moines. StationsKBMA and. WTCN eachcarry approx-

imately 75 baseballor hockey gameseachyear, a greatmany

of which occur on days the Des Moines minor league teams

are "at home". If thesegamesmust be "blacked-out", a

large portion of the independent,signalswill be lost.
Des Moines once again will have only three network signals,

and the conceptof diversity and allowing cable television

to grow will have been abandoned.

8. Cable television service in Des Moines of a

natureconsistentwith the Commission'srules is not econ-

omically possibleunlessa subscribersaturationof at
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least 55% can be reached. Heritage's'x'ncein the
I,''

market. indicatesthat one in every 4 subscriberswill

pay for cable serviceonly becauseit brings sportspro-

gramming on independentsignalsnot availableoff-the-air.
If a significant amount of sportsprogramming is prohibited,

this will have a direct and serious impact on the ahili;ty

of cable service.to survive in this market. The Commission's

proposedrule, therefore,seriously jeopardizesthe very

existenceof cable television in Des Moines while offering

no counterbalancingbenefit .to the community.

9. The proposedrestriction on. the carriageog

sports programming is justified by the Commission in ..its

original Notice and in its Further Notice as an application

of the congressionalintent expressedin Public Law 87-331

to cable television. That statute,however, simply provides

an antitrustexemption for professionalfootball, basket-

ball, and hockey in the sale of pooled television rights,
allows the televisionblack-outof a game, but only when a team

of the same leagueis playing at hame, andpreventscompetitionbetween

collegiate football and professionalfootball. The statute
has nothing whatsoeverto cfo with minor leagueteens in a

community such as Des Moines which has no residentprofes-

sional major league teams. It does not addresssuch a situ-
ation and gives the Commissionno authority to adopt regu-

lations that would prohibit carriageof major leaguesports
to "protect" minor league teams.



10. The basis for the Commission'sregulatory

authority over cable television is the Commission'sclear

responsibility for the growth of local television. United

Statesv. SouthwesternCable Co., 392 U.S. 157 (1968). But

.the Commissionhas no statutoryresponsibility for profes-

sional sports. Public Law 87-331 neither statesnor im-

plies Congress'ntentthat the FCC assumebroad regulation

of cable carriageof broadcastsports eventsany more than

i.t vests the Civil AeronauticsBoard, for example, with

autho'rity to mandatethat professionalteams fly free. In
I.fact, more recent,Congressionalaction in the adoption of.

Public Law 93-107 — the "anti-blackout" law — evidences

Congress'ontraryintent not to delegateregulationof

sportsbroadcastactivities and to retain this area for

legislative rather than administrativeregulation.
11. In GTE Service Corp. v. FCC, 474 F.2d 724

(2d Cir. 1973), the Commissionhad attemptedto regulate
the manner in which data processingsubsidiariesof regu-

lated common carriersdid business. On appeal, the Com-

mission'sregulati'onswere held invalid as beyond the

Commission'sstatutoryauthority.
the Commission is concerned

about . . . the data processingmar-
ket. Its concernhere thereforeis
not. for the communicationsmarket
which Congressentrustedto its care,
but for data processingwhich is be-
yond its charge . . . ." 474 F.2d at
733.



An attempt.by the Commission to regulatecable television
in order to affect the sports industry would suffer from

precisely the same infirmity.
In light of the foregoing, Heritageurges the

Commission to adopt no regulationwhich would prohibit
cable carriageof major leaguesportseventson "distant"

television signalswhen local minor league teams are play-

ing "at home".

Respectfullysubmitted,

HERITAGE COMMUNICATIONS, INC.

ames M. Hoak, Jr.
President

Of Counsel:

Lee M. Mitchell
Sidley & Austin
1730 PennsylvaniaAvenue, N.N.
Mashington, D. C. 20006

January31, 1975
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CABLEVISIQN QFKNQX CQUNTY
19 WEST EI hl STREET ~ GREENWICH,CONNECTICUT06830 ~ (203) 661-1166

a~A~EFI INN'RI

~~~PARTNER

April 4, 1975

HonorableEdmund S. Muskie
United StatesSenate
Washi,ngton, D. C. 20510

Re: ProposedSports Blackout Rulemakingby the
FederalCommunicationsCommission

Deax'enatorMuskie:

Cablevisionof Knox County operatesthe cable t.ele-
vision systemserving the City of Rockland, Maine. We
currently sexve ovex 1,600 subscribersin the community.

One of the majox'erviceswe provide fox'ur subscri-
bers is the distribution of sporting events from distant
televisionmarkets. These sports include baseball,basket-
ball, football, hockey, golf and tennis both on the pro-
fessionaland amateurlevels. Recentsurveys indicate
that. up to 25% of our subscribex'sinitially becamesubscri-
bexs becauseof the attractivesports'ackage.Due to the
limited technologyof off-the-air television x'eception, the
majority of this sportsprogramming is not, receivedby non-
subscribersin the communitieswe serve.

The FederalCommunicationsCommission (the "FCC") is
planning rule making proceedingsagainst the carriageof
sports programming, by CATV systems, from distant television
markets. This is quite contrary to the Office of Telecom-
municationsPolicy's (the "OTP") report that called for the
"de-regulationof the cable television industry in order to
promote-theorderly developmentof this important communi-
cations technology". FCC Chairman Richard Wiley has stated,
in recentspeechesdirected to CATV operators,that cable
regulation relief is long overdue. The schedulingof
sportsblackout rulemakingby the FCC is in direct. contra-
diction to the OTP's recommendationsand ChairmanWiley's
remarks. This is just anotherexample of how the FCC fun-
ctions as an agent, not regulator, of the broadcastindustry'
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proposedSports Blackout
page Two

The effect of a sports blackout on our operation is obvious.
Due to the decreasein our programmingpackage (causedby the
elimination of distantmarket sports programming), a large per-
centageo'f our subscriberswill disconnect. This decreasein
the subscriptionrate will result in a rather significant loss
of revenue. For our Company to maintain the same level of ser-
vice, we will have to seek relief in the form of higher rates.
The resultanthigher rate structurewill causemore disconnects
and further loss of revenue. This is a vicious spiral that can
only lead to the bankruptcyof the firm. Is the function of the
FCC regulation, or suffocation, of the CATV industrp?

It is thereforeof paramountimportance for our. representa-
tives in Congress to voi.ce their.opposition to the proposed
sportsblackout rulemaking proceedings. In the House of Be-
presentativee,CongressmanJohn J. i&cFall has introduced legis-
lation (H, R.VZ48) that expressesCongress'esire that the FCC
should haTt anal actions involving any cable sports blackout rule-
makxng.

~
j'.~ 5 g I/j~~

Ne feel the FCC is not acting in the public's, or CATV's,
best intereston this matter A.gain, we urge you to supportou.r
position on this issue by supportingCongressmanNcFall ' legis-
lation and by contacting the FCC directly.

Thank you very much for any considerationson our behalf.
Very truly yours,

sy (y~CV.Q-'uC.IECs

Lawrence F linn,, Jr .
President

LF:mc
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ftr. Jac!&'rooks
-2449 Rsitbupo House OfA'oe Bui:Idiog ':
';!ashington, D. C. 20515

Dear Nr. Brooks: ..::.'- --'- ':."...'. ': -,'-.-: .----:--': ---:-'-:-'-:.'--: '"-'"-':-"-'As

a:. Cable Televisior; sy'temoperator'in'Pasadena,Texas, with. app-',':
- -. licat ons pend:fng for a tempoi"ary.3.icenseto import television signals

+'~™-. is—:-.i.~cnt;. .;=s, and a permanent1:.censeto carry to Gal'fas,.Texas',
television signals,' am r.".ost concerned,nay, even ter, "',fied. at the pro- ".-::-'pectsOT.the ne»r "sports black-out" ruling pendingbefore.the Federal. -.- ...'...'..
Commurllca'tlorls CoiTimlsslorl~

V

.:..If the cable business.is to 'contirIue to .grow, and be a viab'fe indus- --,..

a t
t. try in this couintry,'he '!Sports b'tack-out"..rulingmust not,-:I repeat,''- '.-'-='-'ust.

not Le put.into effect..-.;Thi~- rul.ing,-in case'you.are-notfamiliar,.'
would precludeany major market systemfrom carrying any sporting event -::
"i f a similar event was taking place near their- systemon. the sameda.".

. In our case,.flere in Pasadena,it viould rr'ean-that if the Houston Oilers --'-
-:

';.-::.-'ereplaying at, the As .rodome, and the Da'fleas .Cowboys v;ere playing in
Dallas, I could" not -import: the D"- 1'fas. s"g'n'al:to-';my.6,000.subscribersthat

'-::-..'.sameday, ~ven if the Ast",.Odome vrere sold -,out.':,':And p'leaseremember,.this
ruling v!ould apply to every major ov'. minor leaguesport.

This 'sports..blacuk-out".is'-;so -c;iticsaT'hat,-itscould:sound-the death ..
'..- nell to a lledgling.industryalready racked 'on -the: horns of bure'aucratic.

regu ation.;-Pleasesir,- ln,the name of:fairness,.:use-yourinfluencewith
membersof the Federa'f Communications.Commission to see that the.F,C.C..'s..

..'..-':. "sports bla:k-out" rul.ing-does-not become..la;r. ',,
:- Mithou",:.the'mpoiCation.'of distant"signals,.especial'fysports program-

ing, most o'herrajor market cable systemsin this country v.'ill ceaseto
b viable bIsinesses.

Tnank you very mucfl for 3iour time and assistance

S y/

Barrorl
C ",'r" 1 liana)r
Pas,denaCablivision

P.~Box 't 9 ~G 0 Pasadena,Te,as77gog."Q AC 713/473-5563'.
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February19, 1975

Richard E. Wiley
Chairman.

FederalCommunicationsCommission
1919 M StreetN.W., Hm 81$
Washington D.C. 20554,.

CommissionerWiley:

This letter is to requestthat, in ihe interest of
your constituentsand all other televisionviewer's, as
well as the Cable Television industry, you lend your
unwavering opposition to the PCC efx,ort io black out
~sorts pro;,.ramming on GATV systems~

Such: proposal {FCC Docket 19lg17) is in my opinion,
so asinine and. ridiculous as to be almost; unbelievable.
h rule such as this black-out of sports is unquestionably
the worst example of t'e PCC cateri&ng io the interest of
the sports owners at the expenseof millions of people
who can only afford to enjoy sports via television.

In addition o depriving the viewing public of sport;s
.px ogramming, this crazy rule would. have severeand. adverse
effects on the Cable Television indusiry. Since ihe
public wants more and move sports programming and. a greater
diversity thereof, ihe sports black-out; rule would. not
only causea loss of subscribersalready on Cable TV
service but ~rould, also, deter many potential customers
from subscribing.

I think a good. example of the idiotic effects of
such a rule might have been observedhere in ihe Bay Crea
last year. h San Josehigh school football team in a game

. with 2 Pen'QsulaCaiholic high school caus d a local
black-out of an away-from-homegame of the OaklandRaiders.
(Can you imagine the chagrin of many t;housand.so Oakland
Raider fans throughout ihe Bay Area 's.nine counties to have
such a st'upid rule imposed. on a Sunday -:.arne??)

Cable TV should be encouraged- (Ifot discouraged).. It
servesmany, many thousandsof peoplewith all kinds of
programming teat they cannot possibly enjoy otherwise.



February19~ 1975 Page 2

Thexe are so many of us that simply cannot afford toatt;end local gamesvith our families, at the exhox'bitantprices charged f ox admission. There are thousandsofsick and disabledthat enjoy spoxts on TV.
Ve have been writing to our Congxessmenand. Senators,and t'o the FCC, expressingour opposition to t'his proposalfor more than tvo years nov.
Pleasedon't allow the PCC to impose any furtheroppressiverules on the peoplevho must'njoy the sport'son TV -- or not at all.

Thank y ou,

Lou Elkins
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February25, 1975

The HonorableMorris Udall
c/o Roger Lewis, Admin, Asst.
119 CannonHouseOffice Bldg.
Washington, D. C. 20515

Dear CongressmanMiorris Udall:

We are writing.to reauestthat the FCC amend its proposedCATV Sports Blackout
Rule contained;nDocket ~19417. We would suggestas an alternativeadopfing fhe
practiceas to broadcasfersunder the CongressionalBlackout Law (Public Law 87-331),
by prohibifing CATV Systemsfrom imporfing a team'shome gamesback into ifs own terri-
tory {35 miles as in fhe FCC markef deFinition).

The sportsblackout provision is entirely contrary to the public interestbecausethe
public wants more and greaterdiversity of sportsprogramming,and cable television is
serving the public need. Mohave Cable Companyprovides ifs subscribersin Arizona
major sportsprogrammingfhey now enjoy; such as, the California Angels, Los Angeles
Dodgers, Los Angeles Kings, Los Angeles Lakers, and many others. Many of our residents
in MohaveCountyare from California andwant the opportunity to follow their favorite
teams.

Denial of sportsprogrammingwill'halt growth of one.of the few rapidly expanding
Industriesand employersin Arizona at a time when new jobs are badly needed.

lt would be unreosotmbleandvery unjust to deny our subscribersthesesportspro-
g«mswhich they enjoy and hove enjoyed in the post. We ask for your consideration
andamendmentto Docket t:19417.

S incerely,
g'.)~—.

Donald J. Schil ler
GeneralMb'nager
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4 1130So. Main St. ~ P.O. Box 207

Horseheads,N.Y. 14845
(607) 739-7901 Nay 1, 1975

R ~Ci- JVED
E~ert E. Lee
Coranissioner
FederalCamunicationsCcmmission
1919 N. Street,N.N., Boam 832
Nashington, D. C. 20554

r gQQt,o.(AT Ko

Dear CommissionerLee:

I understandthat certainproposalsor legislationrequiring thedeletionof sportsprogrammingon our cable television systemiscurrentlybeing consideredfor passageor adoptionby your bodies.
Because1 am the system~gerfor the cable televisionsystemservingChemungCounty, New York, 1 feel a responsibilityto pointout certainconsideratiorrsI have in revie7ing suchproposals.
R&st ~rtantlypleaserealize that many local peoplebeccxnesubscribersbecauseof the additional sportsprograzzning18&chI can provide to them. Taking this featureaway from my system
would rPean„ in addition to depriving our subscribersa pleasure
which they are cuL—ently enjoying, that our sp'stemwill most
assuredlyhe subjectto a decline in the rate of new subscribers
and certain.y to an increasein the numberof subscribercancel-'lations. In addition, the incentivewhich my systemmay have inimporting evenmore televisionstationsto increasethe selectionof prograrzi1ingavailableto our subscriberswill be considerablylessened.

Becauser0y systemcurrently serves24,000 subscribers,and employs
30 persons,it shouldbe quite evident tt~t the decisionyou make
when you castyour vote for or agentthe SportsBlack~out pro-posals~rilI, greatly affect the profitability and, viability of mysystemand the entire cable television industry. Should such
proposalsbe adoptedmy systemmay rot cor mnu to ernest. Thegrv;M of the cable television industrywith its limitless prtial will be irreparablyd—

imaged. The e feet of A.s d@-.ragwill also multiply i-.to other areassuch as un ~loyr.mat lackof investmmtcapi~1 to stimulatethe economy, etc.



Paae2

I realize that you must understandvour decisionsin this matter
~&ill e feet severalmillion cable televisionsubscr~~s. 1':y

purposeherein is to point out stof th. additionaleffects
vour decisionsmav have'ontl:e actualoperationsof my cable
televisionsystemand the cable television industry.

I sincerelyhope ~2at you seriouslyconsiderthe points I
1+ve raisedand the public interests~~hen you mal-.e your decision.

Very truly yours&

TZLEPBCM~i (~ WT

I

/
r John T. moorecoral1'v~~~er

JlT".:bjs

a O 8 d
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3, 1975

Vincent J. Mullins, Secretary
FederalCommunicationsCommission
Washington, D.C. 20554

RE: Docket 7P19417

Dear Nr. Mullins:

It appearsonce again that the interestsof the broadcastingindustry
are being servedat the expenseof the generalpublic, as well as a new
growth potential industry, known as Cable Television. I must strongly 'pro-
test the proposedrule before the FCC concerning the Sports Blackout provi-
sion. As a. cable television systemoperator, it is vitally important to the
future of our industry, as well as true service for the public good, that
this proposedrule be defeated.

It is important that the FCC recognize the significanceof the proposed
rule as it relates to our industry. The cable televisionbusinessis one of
high risk, and extremelyhigh capital investment. To attract the necessary
investmentcapital to provide the much neededservices to the people of this
country, it is imperative that we be free from oppressiveregulationswhich
only serve to benefit a specific interestgroup in the broadcastingindustry.
I can tell you from my own personalexperience,that our subscribersnot only
totally enjoy our carriageof distant sporting events, but they are also en-
titled to receive this programming.

It is significant to note that the United StatesSenatepasseda Copy-
right Revision Bill (S.1361), which eliminated the sports blackout proposal.
I firmly believe that this action by the United StatesSenatewas made in the
Public interestof the televisionviewers in our country. It distressesme
to learn that the FCC is now consideringreinjecting this stifling regulation
into our industry.

As public servants,I feel that the FCC should seriously considerits'ctionsconcerningthis sports blackout issue. We must avoid the situation»«e a small segmentof our society can influence what is fair and just for
Public consumption. The commissionersof the 'FCC must ask themselvesthis
simPle ouestion: ."Can I, in all good conscience,say that the sportsblackoutis 'truly in the best interestsof the generalpublic'" Keeping in mindth« the cable television industry servesapproximately ten million homes in

t 4
I

a un@edcabertclevhhncorporathnzyaem



this country, you must take a long and hard look at what the effects of this
regulationcould be.

Should the FCC approve the sports blackout provision as it is presently
stated, then I invite each commissionerto personallyanswer the phone calls
and letters from our subscriberswhen we remove the sports programming they...,
are currently receiving. I am sure that you will agree that this is not a
pleasanttask, nor is it necessary. As responsiblegovernmentadministrators~

p&gI sincerelyhope that you will consider the damage that this provision can~
to our infant industry. I call on you to eliminate the sports blackout pro-'"6/q~"g
vision in the above mentioneddocket, and give our industry some room to grow.

Sincerely,

ED CABLE TE VISION CORP. OF CONN.

ames E. Dovey,
Vice-Presidenta General Manager

JED:sr
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1812 WEST MONROE SUITE 212 PHOENIX, ARIZONA 85007 (602)

257-9338'RESIOENT

BRUCE VERRILL

Aa.eri.anCableTelevision.Inc.
P. O. Box 13741
Pboenix.Arizona 85002
I6021 252-7731

VICE.PRESIOENT
CLAY BLANCO

Valley TelecastingCo.
1289 SecondAvenue.P.O. Box 511
Yama, Arizona 85364
r602) 782-2501

SECRETARY.TREASURER
NORRIS WRIGHT, JR.

CableCom General,Inc.
P 0 Box 427
Sattord.Arizona 85546
16021428-1850

EXECUTIVE SECRETARY
IVAN O. JOHNSON

1812 W. Nonroe
'"lte 212~enix, Arizona 85007

~ io2 I 257-5338

COUNSEL
OON CORBITT

Snelt0 Witmer
Srnte3100 VaHey Center
I'boenix,Arizona 85073
I602r 257-7211

Before the
Gr trdlb'l;g

Op(FEDERAL C05IMUNICATIONS COMMISSION

EB g ty~ Washington, D. C. 2055l+

In the Matter of
Amendment of Part 76 of the )
Commission'sRules and Regulations )
Relative to Cable Television Systems)
and the Carriageof SportsPrograms )
on Cable Television Systems )

To: The Commission

DOCKET NO. 19/17

A7

P6+plf
COMMENTS OF

ARIZONA CABLE TELEVISION ASSOCIATION

By Public Notice dated December23 197LI., the
Commissionhas invited interestedpartiesto comment upon
ProposedRule Making on Docket No. 19417 relating to the
carriageof Sports Programson Cable Television systems
as an amendmentof Part 76 of the Commission' Rules and
Regulationsrelative to Cable Television systems.

The Arizona Cable Television Association urges
the Commissionto amend Section 76 of the Rules and Regu-lations as follows.

In support and explanationwhereof, the attached
resolution is submitted:

Respectfullysubmitted,
ARIZONA CABLE TELEVISION ASSOCIATION

January30, 1975

By u4
Ivan D.

Johnsda.'xecutive Secretary

~Note — The Arizona Cable Television Associationrepre-
sents29 Cable Television systemsserving 50 communities
and over 2$0,000 citizens throughout the stateof Arizona.
ACTA members comprise 80 percentof all cable systems
operating in Arizona and serve over 95 percentof all
Arizona cable subscribers.



RESOLUTION

Qf The Arizona Cable Television Association
Qn FCC Docket $19417-SportsBlackout

A resolutionof the membersof the Arizona Cable Television
Associationopposing the proposedSportsBlackout Rule con-
tained in the FederalCommunicationsCommission (FCC) Docket
$19417 which would prohibit CATV systemsfrom importing anyprofessionalgame of the same sport on a day that a local
professionalteam is playing at home (unles the imported
game is alreadyon 'a local TV station). This would apply toall CATV systemsw'ithin the Grade B contour of a TV station
in the professionalteam'shometown.

Whereas

Professionalsporting events are a major attraction for
Cable Television subscribersin Arizona, and such eventsattract
a substantialportion of the viewing audienceof Cable Tele-
vision systems; and

Whereas

Entensivecapital expenditureshave and are being committed
to bring major sportseventsto Cable Television subscribers,
and such subscribershave, in good fath, relied on the assur-
ance that transmissionof such sporting eventswould continue
and in fact increase;and

Whereas

Docket f194.17, now'eforethe FCC, would require a substan-tial portion of Cable Television sportsprogramsto be blacked
out q and

Whereas

Under the CongressionalBlackout Law (Public Law 87-331),broadcastersare only prohibited from importing a team'shome
gamesback into it's own territory (35 miles as in the FCC
market definition); and

Whereas

The proposedCATV SportsBlackout Rule gives the sports
leaguemore than they need, goes contrary to existing CATV
practices,disrupts establishedviewing patterns, and cuts
anothervital segmentout of the major market distancesignal
importation which is alreadymarginal; and



Whereas

The adoptionof the SportsBlackout Rule containedin
Docket $19/1'7 would cause Cable Television subscribersthrough-
out Arizona to lose much of the major sportsprogramsthey
not enjoy such as the California Angels, Los Angeles Dodgers,
San FranciscoGiants, OaklandAthletics, Los Angeles Kings,
Golden StateWarriors, Los AngelesLakers, Oakland Raiders,
San Francisco49er', Phoenix Giants, Tucson Toros, Phoenix
Suns, and the PhoenixRoadrunners;and

Whereas

The loss of these and other sporting eventsto Cable Tele-
vision subscriberswill effect most of the existing 240,000
cable subscribersin Arizona and causesubstantialhardships,
inconvenience,and loss of investment; and

Whereas

The proposedrule would disenfranchiseand severelylimit
Cable Television subscribersin future cable systemsin the
metropolitanPhoenix and Tucson areasand other metropolitan
areasof the United States; and

Whereas

Eliminating the transmissionof major sporting events
over Cable Televisionwill: result in a severeadverseimpact
upon the economyof Arizona causingextensivereductionsin
employment and a loss of income from idle facilities; now,
therefore
Be It Resolved

That the membersof the Arizona Cable Television Associa-
tion requestthe FCC to amend it's proposedCATV SportsB3;8,ck-
out Rule containedin Docket (19&1'7. Following instead, the
practice as to broadcastersunder the CongressionalBlackout
Law (Public Law 87-331), by prohibiting CATV systemsfrom
importing a team'shome gamesback into it's own territory
(35 miles as in the FCC market definition); and

Be It FurtherResolved

That a copy of this requestbe forwardedto all persons
in authority for their considerationand/or action.
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In the Matter of )
.)

Amendmentof Part. 76 of the )
CommissionRules and Regulations )Relative to Cable Television )
Systemsand the Carriage.of )Sports Programson Cable )Television Systems )

To: The Commission

FederalCommunicationsCommis''on
WASHl?AGTON, D.c.

c7

orlop
S~

Docket No. l9412
/

'-/~

COMMENTS ON FURTHER NOTICE OF
PROPOSED RULE I'%AKING

RVS CablevisionCorporation ("RVS") respectfullysubmits
its Comments on the "Further Notice of ProposedRule Making"
(FCC 74-1416, releasedDecember23, 1974) . In supportwhereof,
the following is respectfully submitted:

RVS holds a franchise to serve Waukesha,Wisconsin, and
holds a franchiseand Certificate of Compliance to serve
Wauwatosa,Wisconsin. Additionally, RVS has applied for
numerouscable television franchisesin the Milwaukee, Wisconsin.
area, all of which are within the specified zone of Milwaukee,
Wisconsin. Milwaukee is ranked as the 23rd market for Cable
Television Rules'urposes,and there are three full network
stations licensedthereto. The RVS communitiesreferred to
above all receivepredicted.Grade B signal service from the
three full network stations licensedto Madison, Wisconsin, the
93rd rankedmarket. Additionally, the predictedGrade B

signals of Chicago, Illinois, ranked 3rd, fall just short of
thesese RVS communities, as do the signals of Green Bay., Wisconsin,



ranked 62nd, and Rockford-Freeport,Illinois, ranked 97th/

and. there is significant off-air viewing of thesevarious

non-Nilwaukeesignals.
RVS feels that the overriding concern in this matter is

the issue raisedby the Commission in Question 8 of the Further

Notice regardingthe impact of the proposedadoption of a sports
blackout rule on cable systems. This impact; taken alone and/or

when consideredin connectionwith the balanceof the Commission's

restrictiveexclusivity rules (both as to network and syndicated

programming),would effectively curb the developmentof systems

in the metropolitanareasof the top 25 markets. By way of back-

ground to the Comments submittedherein, the Commission should

consider the following other operativerules and policies:
Under the Commission'sCATV signal carriageprovisions

(Section 76.61), RVS is entitled. to carry on a regular, full-
time basis, only thosenetwork stations licensedto Milwaukee,

Nisconsin, even though televisionviewers may with relative
easereceive the off-air signals from the above other four

markets. RVS must also afford extendedexclusivity when these

local stationsdelay the scheduledreleaseof network programming
1/

(currently over 100 hours per month). Nhile RVS may carry two

distant independentstations (which will be NGN-TV and. NFLD-TV,

Chicago, Illinois) the Commission'spresentrules and. policies

1/ Pursuantto the Commission'srationale in Metro Cable Co.,
FCC 74-1083, 31 RR 2d 1018 (releasedOctober 18, 1974); and
HendersonAll-Channel Cablevision, Inc., FCC 74-1143, 31 RR 2d 1283
(releasedNovember 1, 1974) . RVS filed Comments in RN-2498, on
January31, 1975 and Reply Comments on February24, 1975, pointing
out the significant amount of programmingwhich will be unavailable
on a simultaneousbasis to CATV subscribersthrough operationof the
Commission'stwo decisionsreferenced.above.



pz'ecludea system in a top 50 market from deriving practical1y

any programmingbenefit from distant stations'carriage.
4t seemsto us that the Commissiondid. not realize in 1972

when it adoptedwhat it. thought, was a relaxationof the major
market rules, the devastatingeffect that. the syndicatedprogram
exclusivity regulationswould have in the top 50 markets. The

net effect of theseregulationsis to make the permittedcarriage
of ~an distant independentstationsvirtually meaningless. Simple

logic dictatesthat programdistributors sell theiz products
in eachof the majoz markets,making independentstationsnearly
cazboncopies of stations in other maxkets in overall syndicated
programming. Additionally, group owned stationscan collectively
contract fox film packagesand featuresovez a long pexiod of
time, therebyprecludingCATV systemaccessto almost all distant.
station program fare. Indeed, when the Commission'soverly
stringentexclusivity regulationsaxe applied in the top 25

markets, it strips the distant independent.stationof everything
except: (1) distantcity local news and discussionpxogxams;

(2) black and white off-network seriesprograms from the 1950's
being shown for the 100th time; and (3) sportsprograms. To

take away the few remainingviewable programs involving sports
would make a mockery of the "bonus" stationcarriageprovisions.
It will even further retard the growth of cable television in
the top 50 and perhapssecond50 marketsalso.

To illustrate the effect of the Commission'snetwork and

pxogram exclusivity regulationsin the top 25 markets, we have



carefully analyzeda typical broadcastweek of the two Chicago
I

(ranked 3rd) independentstationsRVS will carry on cable in

the Milwaukee suburbanmarket. Attached,Exhibit A lists
programswhich WGN-TV (Channel 9) and WFLD-TV (Channel 32)

1

telecastduring the week of Saturday,January18, 1975

through Friday, January24, 1975.

AttachedExhibit B is the resulting scheduleof programs

which could be carried in accordancewith Commissionrules.
This is basedon the programs for which Milwaukee television
stationshave already requestedprogram exclusivity protection

or which they have verbally stated,that they will requestsuch

protectionafter RVS's systemsbecomeoperational. One syn-

dicatedexclusivity notice which RVS recently receivedcon-

tained some 70 pxogram packagetitles alone, with exclusivity

being requesteduntil 1980 in some instancesand until 1985

in one instance! Programson the two Chicago stationswould

even be fuxther xestrictedby operationof Section76.151(a),

covering fixst year protectionof syndicatedprograms..Such a

request.by local stationsfor first year protectionwould render

the two Chicago independentstationsdevoid of any usable

programmingwhich RVS could import and carry.
The following is a tabulationof the result's for the

analyzedweek of January18-24, 1975:

Both StationsCombined (TAN and WFLD, both Chicago, Illinois)
No. of BroadcastHours 2/
No. of Hours Lost Through Exclusivity Protection
No. of Hours Unaffected.by Exclusivity Protection

240.5 hours
146.0 hours 60
95.5 hours40'/

Of the 146 programs lost through exclusivity protection& 84
are simultaneous;thus for nearly 60 percentof the time when P«g«~"
hours are lost through exclusivity protection, both stationsa«
simultaneously 'blackedout'.

g+p J/g P.



WGN (VHF)

No. of BroadcastHours '2/ 3.42.0 hours
No. of Hours Lost Through Exclusivity Protection 88.5 hours 62%
No. of-Hours unaffectedby Exclusivity Protection 54.5 hours 38:

WFLD (VHF )

No. of Broadcast.Hours 2/
No. of Hours Lost Through Exclusivity Protection
No. of Hours Unaffectedby Exclusivity Protection

98.5 hours
57.5 hours 58%3/
41.0 hours 42%

Mtached Exhibit C analyzesthe month of. September,1974

(the start of the network's new fall program season),and the
relatively short month of February, 1975. The totals in Exhibit C

show high numbersof hours of programming lost just through
network exclusivity protection.

During the January, 1975, analyzedweek, television station
WGN carried two professionalhockey gameswhich were not carried
by the local Milwaukee stations. Under the sports 'blackout'roposed

in Docket. 19417, both eventswould have to be blacked
out. in order to 'protect'hetwo Milwaukee minor leaguepro-
fessionalhockey teams.

Both the WGN hockey gameswere aired during the 6:30 pm—

10 pm prime time programmingperiod, and constituted5-1/2 hours

2/ See footnote 2 on precedingpage

3/ While it could be that some additional programmingcould be
found to plug the holes causedby exclusivity through the 'wild card'ption,there is no body of experienceto date to indicate whether'wild carding.'sa viable option. The problems of finding programs
of. the precise lengthsneeded,of clearing the programs for exclu-
sivity, of informing viewers of programsbeing 'wild carded'n
advanceof showing, not to mention the added and substantialcosts
to microwave in such programs,would undoubtedlygreatly negate
any realistic possibility of the 'wild card'ption.



or program time. During the entire analyzedweek, only
9 hours of the 7 day — 24.5 hours of prime time were not
lost through exclusivity protection.

A 'blackout'f the sports telecastswhen added to the now
mandatorysyndicatedexclusivity 'blackouts'ouldreduce the
number of prime time hours on WGN available to cable subscribers
from 9 hours to only 3.5 hours for the entire analyzedweek.

If the week analyzedfell in the baseballseason (some
6 months of the year), on nearly every one of the 80+ home game
datesof the Milwaukee Brewers, either or both the Chicago Cubs
and White Sox games televisedby WGM and WPLD, would be blacked
out, through operationof the extensionto the proposedsports
blackout rule.

In examining then the actual content,of the programming
- remaining on the two Chicago independentsignalschannelsafter
exclusivity has taken its toll of other programming, there would
be virtually nothing left. The channelswould not be worth
the trouble it takes to carry them or expenseof the microwave
equipmentnecessaryto insure consistentlygood reception.
Hence, the ability to carry sports eventsassumesgreater
significancesince it is about all that, is left after the
Commission'scarriageand other exclusivity rules have elimina-
ted most other "bonus" signals'rogrammingfare.

RVS feels that the adoptionof any proposedCATV sports
blackout rule would be very harmful to the developmentof
cable television systemsin at least the top 25 markets, if
not all top 100 markets,while there would be little or no



effect on sports interestsand/or television stations in these
markets. Indeed, while this proposedprotectionof'he sports
industry is being considered,it should be pointed out that all
'local Milwaukee professionalsports teams are enjoying record
levels of ticket salesand attendance. For verification of this
see the attachedEzhibit D article from the Milwaukee Sentinel
of January18, 1975.

Finally, on this point, it is very hard for the general
public to comprehendwhy the Commissionwould restrict the
carriageof any programson cable television from numerous
stationswhich they can receiveoff-air with a simple antenna.

With the above backgroundbefore the Commission, RVS submits
that CATV systems in the major marketsmust, have accessto sports
programming to have any chanceof successfor survival.

RVS's comments on the other questionsand issuesraised
by the Commission in its Further Notice follow:

1. The intent. of Public Law 93-107 (which amendedSection
331 of the CommunicationsAct), requires,at a minimum, that, if
a local home team cannot keep a local market, television station
from broadcastinga particular game, then certainly a local
CATV systemmay carry the game. Since the local CATV system
must ~carr the local station'sprogramming in full (Section 76.55
et, seq.), then it only standsto reasonthat a systemmust carry
(and would want. to carry) the game being aired by the "must carry"
station.



Further, if a local station for some reasonchoosesnot to
air game(s) which it could otherwisepursuantto Public Law 93-107,
then a local CATV systemshould be free to securethat game(s)
from any source, since Public Law 93-107's intent and thrust is
to allow the public to view otherwisesold-out games, which may

be readily available to the system from other sources.
2. Public Law 93-107 eliminatesthe necessityfor a

sportsblackout rule, at leastwhere a team'shome game is sold
out three days or more in advanceof the scheduledgame. Further,
it shows a clear Congressionalintent to limit the extent to
which a sports team and leaguecan arbitrarily deny reasonable

I

viewing accessto the public. One may even argue that because
Congressdid not include CATV systemswithin the amendedlaw,

.nor in the definitions therein, nor in the Copyright Revision
Bill (S.1361), Congressclearly intendedto exempt CATV systems
from ~an blackout or sportscopyright regulation. This
interpretationwould squarewith the SupremeCourt's two

decisionswhere CATV was found not to have copyright liability
(Fortnightly v. United Artists Television Corp., 392 U.S. 390,
88 S.Ct. 2084 (1968)g and TelePrompTerv. CBS, U.S. , 94

S.Ct. 1129 (1974) . Public Law 93-107 was enactedafter the
Fortnightly decision,'ndS.1361 was passedafter the TelePrompTer
decision. Obviously, since Congresshad, thesecourt decisionsbefore
it when it, respectivelyenactedthe above two laws and yet
excludedCATV systemsfrom any mention, the intent of Congress



may fairly be read as to exempt CATV systemsfrom any restrictions
imposed on carrying sports events. Hence, the Commissionshouldnot adopt the rule proposedin 1972. and set forth in its Further
Notice; rather, the Commission should allow CATV systemsto
carry any sports eventsaired by any stations.

3. See answer to Question 2 above. RVS feels that the
Congressionalintent, is clear; i.e., not to. include CATV within
the ambit of any sports copyright legislation, nor within anysportsblackout provisions.

4. Assuming that the Commissiondoes adopt some CATV
sports ru1.e, even though one would not be appropriate,there
should be no expansionof the four sports categorieslisted.
Congresslimited the scopeof Public Law 87-331 to allow onlyso much exclusivity as the Courts had previously found wasnot anticompetitive (seeNotice of ProposedRule Making in Docket19417, 36 FCC 2d 641 (1972), at para. 8, for a discussionofCongressionalintent and the limited natureof the antitrustI

exemptiongrantedprofessionalsports teams in four sportsvis-a-vis sportsblackouts.)
5. In view of the limited exemptiongrantedto teams byCongressand its clear intent not to allow wholesaleblackouts(see 4 above), there should be no enlargementof any sportsblackout provisions.
If such expansionto include minor leagueteamswas adopted,the situation in many major marketswould become intolerable.In the Milwaukee area, there are severalminor league
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and semi-professionalteams. Teams such as the West Allis
Spartans (football), Milwaukee Admirals (hockey), Milwaukee Wings
(hockey), and otherswhich play in facilities with very limited
seatingcapacitycould keep all sports entertainmentfrom thousands
of cable viewers, if the rules were expandedto include semi-
professionaland/or minor league teams. This would be especially
unfair to cable viewers since theseteams could be playing
their games in locations in anotherportion of a metropolitan
area (e.g., as far as 50 miles from Milwaukee) . In no way could all
subscribersbe consideredas being in the drawing area of the
teams. In addition, such protectionwould be highly discriminatory
unless regular television stationswere similarly treated. Further,
no Congressionalintent can be found to extend the limited sports
blackout provisions to these teams.

6. If any CATV blackout rules are adopted, they should
apply only to systemslocatedwithin the city of licenseof the
stationwhich has to black out. the sports event, since the home
team looks primarily to the large central city of license for
its gate receipt protection.

7. Any prohibitory CATV blackout rule adoptedshould
be limited in accordancewith the clear Congressionalintent
(discussedin 2 and 4 above) to limit the antitrust exemption for
restrictiveblackout provisions. Thus, at most, only the same
game should be prohibited from being carriedby a local CATV
system, rather than any and all games in the same leagueor
in the same sport.

8. (Answered above).
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Conclusion
Firmly establishedindustries like televisionbroadcasting

an4 amateurand professionalsports do not need additional
protection in the form of.more restrictive CATV carriageand
exclusivity rules. If the Commissioncontinuesthis policy of
protectingexisting.broadcastand sports interests,it, seemsto
us that it would be just as logical to also ban the off-air
receptionby the public of anything other than "local market"
television stations.

Ne also believe that cable systemsin the top markets
should .have the same competitive freedom enjoyed by the bx'oadcast
industry, including the right to contxactwith sports interests
fax the carriageof spoxting events. This right, would include
joining a distant city or regional sportsnetwork for the
independent,cax'xiageof games or a seriesof gamesof a sports
team, regaxdlessof local television caxriageor non-carriage
of particulax'vents.

Respectfullysubmitted,
RVS CABLEVISIQN CORPORATION
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IS'ILLIAM R. HOLZAPFEL
FRANCIS R. PERKINS
JOHN J.JANASIE
THOMAS C. KELLY

HoLzAPI'EL 8 PER.KINs
A PROFESSIONALCORPORATION

ATTORNEYS AT LAW
108 NORTH UNION AVENUE R O. BOX 685

CRANFORD,N. J. 07016

201 276-9474

RE'&.-»(.-g „
I)it q~,

January31, 197l5lI.Q g Ig

THOMAS J. McCLUSKEY
OF COVNSEL

FederalCommunicationsCommission
Washington, D. C. 20554

Re: In the Matter of Amendment
of Part, 76 of the Commission's
Rules and RegulationsRelative
to Cable Television Systems
in the Carriageof Sports
Programson Cable Televisio
Systems,Docket No. 19417

To the Commission:

Ne are attorneysrepresentingthe New Jerse Cable Television
Association, an industry group of cable television operators
operatingsystemsin New Jersey. This commentaryis made in
responseto FurtherNotice of Proposed,Rule-Making in the
above-notedmatter, and on behalf of the New JerseyCable

TelevisionAssociation.

New Jerseyis in a unique position with regard to the provision
of television service to its citizens. It is one of only two

sta+eswhich does not have a VHF commercial television station.
There is no need to recite here the concernof officials of
the Stateof New Jerseywith inadequatetelevision broadcast,
coverageregardingmattersof state-videand, local interest
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to the citizens of New Jersey. Such concern is well-known

to the Commission.

Significant complimentarycoverageof issuesof state-vide
and local concern to New Jerseycitizens may well be

providedwith the developmentof Cable Television and its
local origination activities. A significant factor in

such developmentis the ability of a cable television system

to bring to its subscribersmajor sporting eventsof pro-

fessionalbaseball,basketball,football, and hockey.

The situation in New Jerseyis further complicatedby the fact.

that it lies betweenthe first and fourth major television
markets in the country and that for all practicalpurposes,

the Grade B contour of either a New York or Philidelphia
televisionbroadcaststation covers virtually all of the

populationof the State. Coupling this with the number of

professionalteamsof the sportswhich are the subjectof the

proposedrule-makingwhich play in New York and. Philadelphia,

it. is almost a certainty that one of them will be playing at
home on any given day of the year. This is particularly so

concerningnorthernNew Jerseyand, the professionalteams in

New York City. With the New York Yankees and the New York Mets

both using SheaStadium, for example, therewill be a home
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baseballgame on just about every single day that baseballis

played during the season. The same is true for the New York

Giants and the New York Jets football games, the Knicks and

the Nets in basketball,and the Rangersand the Islandersin

hockey. Thus, a cable operatorwould be virtually foreclosed

from importing any sporting event in those sports throughout

the applicableseasonsunless it were available on local broad-

cast television. This appearsto be the caseeven where

broadcast.televisionwould be permitted to broadcasta given

sporting event, but for some reasondecidesnot to carry

that event.

Under the circumstanceswhich would prevail under the rule,

the cable television operatorwould be unable to offer, at

least concerningprofessionalbaseball,basketball,football,

or hockey, even as much as the televisionbroadcasterin the

New York market. Such a situationwill undoubedtlysignifi-

cantly contribute to the difficulty of developmentof this

infant and promising industry in a geogx'aphicalarea in which

it can perform a neededand vital public service.

Therefore, the New JerseyCable TelevisionAssociation is un-

alterably opposedto the promulgationof the regulationas

it is worded., and indeedany regulationwhich would place

more stx'ingentrestrictionsupon the cable television operator
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than upon televisionbroadcastersregardingprofessional

sports carriage. At the very minimum, the cable television

industry should be accordedthe same opportunity to carry

sporting events as are televisionbroadcastersin a given

televisionmarket.

Ne are at a loss to understandwhy the cable television industry

should be discriminatedagainstvis-a-vis the broadcasting

industry with regard to the carriageof professionalsporting

events. Puxther, we do not. understandwhy the professional

spoxts designatedin the proposedrule-makingare to be

affoxded specialprotectionagainstcable television carriage,

especiallywhen the need and the public interest, in such

px'otection is highly questionableand when such can only have

a detrimentaleffect upon the developmentof the cable

television industry.

The New JerseyCable TelevisionAssociationhas a vital interest

in this issueand would welcome the opportunity to presentoral

testimony through its membersand attorneysin any further

p'roceedingson this issue. Therefore, this is to request,
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that notice be given to the Association through the under-

signed as its attorneysregardingany further proceedingsin
this matter.

Respectfullysubmitted,

HOLZAPFEL 6 PERKINS,
A ProfessionalCorporation

By Francis R. Perkins
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F.c. c
ENGINEER IN CHARGE

MAR 10 1975

CHICAGO, ILL

644 E. Grove Street,
Galesburg,Ill. 61401

March 7, 1975.

FederalQommnicationsCommission~
1872 U. S. Court House,
210 So. DearbornSt,
Qhicago, Illinois 606CA.

Dear Sirs:

I am very hach concerneda'oout a F.C,C proposalto prohi'oit cable

televisionstationsfrom showing a telecastof professionalsport if another

athletic team is playing the same sport during that time within 75 miles of

a ci tyo

I am a seniorcitizen and baseballis np favorite sport. I pap y7 25

a month for cable T.V. and. would. never have had, it installed. if it were not

for being able to enjoy the Cubs and ",fhite So." gamesduring the base'oall

season. How the F.C.C. wants to prohibit the games if minor league teamsare

playing in either Burlington, Peoriaor the Quad-cities.

X respectfullyask that you abandonthis proposal,which I thirR is

grosslyun air to the vast majority of baseballlovers in this area

Sincerely,

C~rF8
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1900 Zlinora Drive
PleasantHill., Ca. 94523
March 12, 1975

FederalCommunicationsCommission
k,ttention ChairmanWiley
Room 814

GRIGNL

1919 M Street,N. V.
Washington,D. C. a ill"7
Centlemen:

I am definitely ;.opposedto the sportsblac~..am.cable.
system. For many of us thereare few: pleasures,and that
is one of the highlights in our lives. You are not. serving
the public interest if you should rule on a blackout. In fact.,
X would cancelcable in all. probability. .Wl' ~~ 4 .

Sincerely,

M E. Stephenson

l

V
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CARLR
TV Rgt~tBA+

,"'jg RESOLUTION NO. A 4

5 iI

I

A RESOLUTION OF THE CITY OF
DOUGLAS ~ COCHISE COUNTY~
ARIZONA WITH REFERENCE TO i
FCC DOCKET hHPiCBEPi'1941~
RELATING TO SPORTS BLACKOUTS

Rrc JV g
""&~2 ~ taiS
~ A Sl»gggFi„ye~'i~i»iT

WHEREAS, prafessionalsporting eventsare a majoz

atfraction for Cable Television subscribersin Arizona and

such eventsattractthe substantialportion of the viewing": ".ti'„ i

audienceof Cable Television systems, and
ip%

WHEREAS, the City is informed that extensivecapital
"iI

expenditureshave and aze being committed to bring major sports
events to Cable Television subscribers,and such subscribers

13 have, in good faith, relied on the assurancethat transmission
of such sporting eventswould continue and in fact increase,
and whereas,Docket No. 1941Z, naw before the FederalCommuni-

16

17

cationsCommission, would require a substantialportion of Cable

Television sportsprograms to be blacked out, and

WHEREAS, the proposedCATV SportsBlackout Rule gives
the spozts leaguemore than reasonableappearsnecessary,is
contrary to existing CATV practices,disrupts established

0 ~

t ~
~ 4

~ ~

4

l n
23 S

4 24 i

: 25;';

CQ
.'I
&I

27,!

viewing patterns,and invadesa vital segmentout of the major
market distancesignal importation which is alreadymarginal,
and

WHEREAS the adaptionof the Sports Blackout Rule

would causeCATV subscribersthroughoutArizona to lasi many af
the major sportsprograms they now enjoy, and

WEE%AS, the loss o theseand otner sport»ngevents
~ ~

to Cable Television subscriberswould arrect most of th existing



240,000cable subscribersin Arizona,

NOW; THEREFORE, BE IT- RESOLVED by the Mayor and. Common

3 Council of- the City of. Douglas, Arizona that, they be placed on

beard-aa opposing the proposedCATV Sports Blackout.Rule and

ia presently.contained in. Docket, i~to,. I.9417 of. the Ze+eral

~unicationsCommission,

BE- ZTt PURTHER RESOLVED that. the City, of Douglas urges

an!d requeststhe federal CommunicationsCommistsion to amend its
pzo~sedCATV Sports Blackout Rule and tg, follow instead, the

pzecticieas, to broadcastersunder t:he CongressionalBlackout

Law (P!lbtit- Law 87.23}) by: prohibiting. CATV. systems from

12 imperting a team.'s.home gamesback into it's own territory.
BS PT. PURTHER RESOLVED that a copy. of, this Resolution

'e fozwardedto. ale personsin authority, f&r their consideration

pa@'ezaction.

pSSBB. b~. the Douglas City, CcunCil and ABORTED b~

/he Rayoix this lOth day, of- March, 19Z5.

A'ATTEST:

=PRE. HDBER''

22

l(

23 !'

E
I

le

E~MR zBAYt Y, D'EEEEY, citv/clerk
APPROVEB AS FOHi&i.:

LAW OFFICES OF ALVAREZ & LERi~iA, P.C.

!

Ll I
~ j

RA"0'I R m VAR- Y

Douglas Crty Attorney
~ ~ e 0 e



EXHIBIT 17



DubuqueZT -PAI Cable Oompin~g

F.C.C.78-857

FEDERAL COMMUNICATIONS COMMISSION

WAsHINOTON,D.C. 90554

In Re
DvsvQUETV-FM CAB@+ Co.,DvsvQvE,IowA,

AND EASTDUBUQUE) ILI.
For Certificatesof Compliance

CAC-1598(IA.011),
CAC-1599
(IL004)

MEMOEANDUM OPINION AND Ol&EE

(AdoptedMarch99,1978;ReleasedApril 4, 1978)
BY THE COMMISSION: COM&XISSIONER REID ABSENT.

1. DubuqueTV—FM CableCompany,a division of TelePrompTer
CableCorporation,operatescabletelevisionsystemsatDubuque,Iowa
and.EastDubuque,Illinois, communitieslocated.within asmallertele-
visionmarket.Thefollowing signalsarenowcarried.:

WICS-TV (CBS) Madison,Wisconsin
WHA—TV (Educ.)Madison,Wisconsin
WMT-TV (CBS) CedarRapids,Iowa
KCRG-TV (ABC) CedarRapids,Iowa
WOC-TV (NBC} Davenport,Iowa
KWWI~TV (NBC) Waterloo,Iowa
KIIN-TV (Educ.) IowaCity, Iowa
KDUB—TV (ABC) Dubuque,Iowa
WQA'D-TV (ABC) Moline, Illinois
WREX—TV (ABC) Rockford,Hlinois
WHBI&'-TV (CB8) RockIsland,Illinois
WGN-TV (Ind.) Chicago,Illinois
WFLD-TV (Ind.} Chica~~,Illinois

Theapplicantproposesto substitutethesignalof WSNS-TV (Ind.),
Chicago,IllinoIs, for thatof WFLD-TV, and, theseapplicationsare
unopposerl.

9. Thischangeis proposedbecause,with the1978baseballseason,the
gamesof the cagoWhiteSoxwill becarried.on.WSNS-TV;in the
pastfew years,WELD—TV broadcast,thesegames.We authorizedthe
carriageof WFLD-TV severalyearsago to "make availableto the
(system's)subscribersthe full scheduleof ChicagoWhite Soxgames
which were received.on its systemvia thesignalof WGN-TV before  
that stationceased.carrying them." Dubuque2'F-F35Cable Co., 18
FCCQd 95 (1969).Unlessthesignalof WSNS-TVreplacesWFLD-
TV, theapplicantaversthattheviewinghabitsand.preferencesof its
subscribers,particularlyWhite Sox fans,will be unfairly disrupted,
not to saydisappointed.

4o it.c.c. M
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3. Cabletelevisionsystemslocated,in smallertelevisionmarketsare
now limited to thecarriageof oneindependentsignalt However,this
limitation isnotappliedto thosesystems,suchastheapplicant's,which
wereauthorizedto carrymorethanoneindependentsignalbeforethe
adoptionof our new cabletelevisionrules.'ndeletingWFLD-TV
the applicantcan no longercarry two independentsas a mattero)
right, butno waiverof oursignalcarriagerulesis requestedto author-
ize thecontinued.provisionof two independentsignals.Despitethis,we
believethepublic interestwill be servedif, gtt(3 spomte,we waive the

~

~

~

~

rovisiousof SectionV6.59 andpermitthereplacementof WFLD-TV
y WAS-TV. Our earlierdecisionin Dtlbt4gaeTF-EN'ubleOo.,

eupfu, authorizingthecarriageof WFLD-TV, waived the leapfrog-
ging prohibitionsof formerproposedSectionV4.1107(e) becausethe
cabIe systemhad establishedthat thereexistedgood. causeto waive
that rule.'swe statedthen, the continuedavailability of Chicago
White Soxgamesfor Dubuquecabletelevisionsubscriberswasanim-
portantfactor in our determinationthat goodcauseexisted.We be-
lieve the sameconsiderationscompela waIverof our smallermarket
signal carriagerules; certainlyno useful purposewill be servedif
theapplicant'ssubscribersaredeniedprograirImtttgwhich thesystem
hasbeenat suchpainsto provide. Moreover,noneof the local tele-
vision stationshaveindicatedtheslightestdiscomfiturewith thispro-
posal.

Accordingly,IT XS ORDERED,Thattheapplicationsfor Certifi-
catesof Compliance(CA.C-1598snd CAC-1599),filed by Dubuque
TV-FM CableCompany,ARE 6RARZED.

Fzt)ERdrCoMMUNIo~rroNSCoMMISSIoN,
BPJ7F.WjtJm,Seoyetury.

s 'SeeSection76.69(b)of theRules.
& Paragraph107, 36 PCC 2d 141 at lsg (1972); SectionEBB of the Rules.
& Pro oscdSection74.1107(e} providedthat:

e) Carriageof distantsignalsin areasoutsideanyspeclsedsone.—
1) No CdTV systemoperatingoutsidethe specidedsonesof an televisionbroad-

cast.stationsshall extend the signal of any television broadcaststation beyond thestationspredictedgradeB contourunlessthe system is carrying the signals of all
television broadcaststations in the sameclass that are operating tn communities
located closer to the system.The classesof television broadcaststations to whichthis subparagraphls applicablearethe fonowing:

i) Stationsthatarefutt networkstationsof thesamenetwork.
tt) Stationsthat are partial network stationsof the samenetwork or networks.
iii) Independentstations.
iv) Noncommercialeducationalstations.
2) The Commission may waive the provisions ot. subparagraph(1) of this

aragraphfor good causeshown tn a petttton Sled pursuantto section 74.1109 of
his chapter,suchas a showing that (i) the community of the more distantstation

is locatedln the samestateor (u} thesystem'ssubscribershavea greatercommunity
of interestwith the region servedby the more distantstation.

Dubuque, Iowa and East Dubudue,Ininols were then tocatedoutside of all television
marlrets.

40 RC.C. 2C
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DttbttgeeTV-1&'11 OabLe 00.

BEFORETHE
F.C.C. 69-594

. FEDERAL COMMUNICATIONS COMMISSION
I

WhsaiNQTON,D.C. 90554

Ixl re
DvsUqUE TV-FM CAEIE Co., DxvxsxoN ob F l g C t TV

100-849H.k B CobxMUNICATIONS Coxtp., DUEUqUE,

Petitionfor Waiverof SectionV4.110V
I

Ml~oxtANDUBK OPINIoN AND OltDER

(Adopted May 98, 1969)

BT TIIE CoblmissxoN: CommissoNERBhxtTLLY'EsENTl CoMblissioN-
Exts RoEERT E. LEE AND Cox DIssENTINGj Cobxmiss10NERWADs-
WOXtTH CONOUERXNQIN THFi RESULT.'.
The Commissionhasunderconsideratiolia requestfor authority

'pursuantto interlxn proceduresset forth in docketNo. 1889V to add
new distaxxt signals,Bedby DixbuqueTV-FM Cs,ble Co. (Dubuque
Cable),on December1'f, 1968; a supplementto this requestfiled by
DubuqueCableon J'anua~xp16, 1969; oppositionsto the requestfxled
by WMT-TV, Inc.,DubuqueCoxixmuIxicationCorp.anil CedarRapids.
TelevisionCo. (CedarRapids),on J'anuaxy'l6 and1V, 1969; areply'o

theoppositionsflled by DubuqueCableonFebnxiliy:"i, 1969;opposx-
tions to Dubuqlle Ca'ble'ssuppIementfiled by WM'1'-TV tuid Cedar
Rapids on February IV, 1969; axid a suppenlental reply filed by
DubuqueCableon k~ebxmtryK,'1969.

9. DubuqueCable seeksa waiver of section 'N.1107 in order to.
carry the distantsignalsof. ChicagostationsWTl5V (L&'TV) and.
Wk LD (Ind.), on its CATV systenxin Dubuque,Iowa, pursuantto.
the interim procemingpmcedumssetforth in theComrni~ssion'snotice
of proposedrulemakmgand. notice of inquix~ in docket No. 18%V.
15 KC.C. Qd 417.t Dubuqueis locatedpartially within thepredictect.
o'radeA contour of statxonsin Cedar'apidsaxid Waterloo, Iowa
|ranked|4th),but is moretliaxx 35 miles from themainpostoffice in
any conununitywith an olIerating televisionstation.While initially
assertingthatno,leapfroggxngis involved,DubuqileCablein its sup-
plementalrequeststatesthat„Milwaukee'with two operatingETV
stationsand 'one'independent),'andFond. du Lac, Wis..(wxth one
independentstation),air s1ightly closer'than Chicago.However, it
claims tllat the public in Dubuque'asa 'reeter coxxununity
of interestwith ChicagoGian with Milwaukeeor. Fonddu Lac, and
that 'good. causeexists for a waiver as contemplatedby pmposed

s A 'prevlonspetition le Debatefor waiver of section 74.7XOL Sled oa Apr. 26. Xflgs,
was peniling'efore the Commission when the notice in iloeket No. 18:tpV was lssoed,
togetherwith varioim oppositionpleadingsthereto.

IS F.C.C. 2'
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section74.1107(e)(2). DubuqueCablefurtherassertsthat,Milwaukee
station WVTV carries 16&/d hours of ABC network programing
weekly, out ot a total of 85 broadcasthours, and should therefore
be classified as a partial network station.

3. WiMT-TV, licenseeof a televisionstationon channel9 in Cedar
Rapids and of translatorstation IC74BD in Dubuque,and Cedar
Rapids,licenseeof station IECRG-TV in CedarRapids,urge that
the proposedserviceis inconsistentwith proposedsection74.1107(e)
(1) anl that good causehasnot beenshown within the meaningof
proposed. section 74.1107(e)(9). Cedar Rapids also asserts that
Dubuqueshould.be considereda smallertelevisionmarketwithin the
meaningof pr'oposedsection74.1107(d), sincethereis an outstanding
ronstructionpermitfor channel40 in Dubuque.DubuqueCable'sorigi-
nal requestfor waiver was opposedby Chicago indepenclentstation
WFLD, and also by the StateEducationalRadio and Television
Facility~ Board of Iowa, which claimed Chat permanentcarriageof
WTT%V would be inimic~al to developmentof a statewideeducational
televisionsystem.Dubuque'Cormnunicfltion Corp. (thenewpermittee
for station I%DUB—TV on channel40 in Dubuque),hasopposedthe
presentrequeston the groundthat the additionof thosetwo signals
would doom any chanceit hasof survival.

4.,SinceDubuqueis approximately161 air miles from Chicago,as
couiparedto 145 from Milwaukee andslightly farther from I&'ond du
Lac, DubuqueCable'sproposalinvolves leapfroggingwhich cannotbe
dismissedas de minimis. Contrary to the contentionof WMT-TV
«»d Cedar Rapids, the interim processingprocedurescontemplate
flexibility for goocl causeshownwithin the meaningof proposedsec-
tion 74.1107(e)(2). Seeparagraphs57—58 of the notice. Insofar as
DubuqueCableassertsa greatercommunityof interestwith Chicago
becauseof moreconvenienttransportationaccessandthecomparative
amountof out-of-townshoppingdonethereby a portion of the Du-
buquepublic, we do not considerthesecircumstancesas sufhcient in
themselvesto constitutegoodcause.Thepublic interestin thecarriage
of closer independentstationsin priority over thosein the biggest
citieslike New York, LosAngeles,andChicagois not lightly to bedis-
regarded.However, Dubuque Cable also assertsthat carriage of
WFLD would againmakeavailableto its subscribersthefull schedule
of ChicagoWhite Soxgameswhich werereceivedon its systemvia the
signal of %6N-TV beforethat station.ceaselcarryingthem.More-
over, we note that the Milwaukee station does carry a substantial
amountof ABC programing,which is alreadyreceivedby subscribers
on thesystems While thecaseis a closeone,we think thattheseaddi-
tional factorstip thebalancein favorof a fmdingof goodcause,when
coupledwith the circumstancethat the difierencein distancebetween
Dubuqueandthecitiesinvolvedisnotverygreat.

5. Uponactivationof theoutstandingconstructionpermitfor chan-
nel 40, Dubuquewould becomea smallertelevisionmarketwithin the
meaningoi theproposuirules,sinceit is not a designategcommunity'We

fin it unnecessary,however, to passon the question of whether the Milwaukee
station should thereforebe classifledas a partial nretwork stationwithin the meaningof
theproposedrules.

18 F.C,C. 2d'
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in the CedarRapids-Waterloomarket.While this aspectof the pro-posedrules (i.e., protectedzone for stationswith constructionper-mits), has been revised to provide 86-mile zones for stationswithconstructionpermits (seeMay 16, 1969, further notice of proposedrulemakingin docketNo. 18397,F.C.C. 69-516),this revision is gen-erally prospectiveonly (seefootnote2a). This caseis no exceptiontotliat generalpolicy since,in this instance,it doesnot appeartliat theadditionof one more distant,independentsignalwill makemuch clif-ferenceto the likelihood of successfuliirauguiationof serviceon chan-iiel 40, in view of the signals already carried by Dubuque Cablepursuantto thecarriagerulesandapreviouswaiverof section74.1107.
DubuqueTF—F31'ableC'ompanic,6 F.C.C.2d 564.Dubuquepresentlycarriesfour local signals:WMT-TV (CBS) andKCRG-TV (ABC)Cedar Rapids-Waterloo;WISC-TV (CBS), Madison, Wis., andWOC-TV (NBC),Davenport,Iowa. It alsocarriessix distantsignals:WGN-TV (Ind.), Chicago; WHA—TV (Ed.), Madison, Wis.,~VL-TV (NBC), Waterloo-CedarRapids;WHBF—TV (CBS),Rock Island,Ill., WQA.D-TV (ABC), Moline, Ill., andWREX-TV(ABCfCBS), Rockford,Ill. In view of thepresentsituationandthemattersset forth above,we concludethat carriageof WELD wouldnot, in itself, adverselya6'ectthe public interest.Nor doesit appearthat carriage of this one independentsignal would be any moreprejudicial than carriageof two independentsfrom Milwaukee and.FondduLac,eitherin substitutionfor or in addition,to,WFLD.

6. Though servedwith DubuqueGable'srequest,for authority tocarryWTTW pursuantto the interimprocessin~~procedures,theIowaStateEducationalRadio and TelevisionFacility Board hasnot re-newedits earlieroppositionto permanentcarriageof thatstation.Inthatplearling,theBoardstatedthat it harlno ob]ection to carriageofWTTW until the educationalstation on channel 12 in Iowa City(BPET—M8) is activated.DubuqueCable assertsthat educatorsinDubuquehavehad difHculty in obtainingcurriculummaterialsfromthe Wisconsineducationalstationnow carriedon the cable (WHA.—TV, Madison),which is gearedto the Wisconsinschoolsystem,andthatthis would beeasierin the caseof WTTW which is supportedbypublic contributions.In thecircumstances,we concludethat thepub-lic interestwould be servedby grantinga waiver for WTTW uponconditionthatDubuqueCablesubstitutesthesignalof anyeducationalstationthatsubsequentlycommencesoperationon channel19 in IowaCity.
7. Accordingly, It u ordered,That the requestfor authority pur-suantto interim proceduresset forth in docketNo. 18397to addnewdistantsignals,filed. by DubuqueTV-FM CableCo. on December171968, 'as supplemented,Ie granted,section74.1107(a)Ie waived,ancfDubuqueGableEe autkoneecl,to commencecarrying the signalsofstationsWFLD and. WTTW, upon condition that the sisal ofWTTW is replacedby thesign~alof anyeducationalstationtIiat sub-sequentlycommencesoperationon channel19 in Iowa City, Iowa.

FEOERAL COMMUNICATIONS CO3XMISSIONyBm'. ALE, Secretary.
1S O'.C.O. 2$
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F.C.C. 78-898
BE&FORE THE

FEDERAL COMMUNICA.TIONS COMMISSION

W~sarNGTON,D.C. 90554

In ReRequestby
DZKON C~LETV INO, DIXONy IT% ILpyyForSpecialTemporaryAuthorization J

MEEXORA.NDUM OPINION~ORDER

(A.doptedAugust9, 1978;Released.August9,1978)

Bx THE COMM1sszoN:COMMzssroNERsJOHNsoN~ND WzrET GoNOURRIN6
rN THE RRsvr.T; COMMlsszoNmsEI. REx LEE m&D Rzm snsENT.

1. Dixon CableTV, Ine.operatesa cabletelevisionsystematDixon,
Illinois, a community locatedwithin theRoekford-Freeport,Illinois
televisionmarket(rankedasthe97thinajormarket).OnMay 17, 1978,
Dixon Cablefiled anapplicationfor Certificateof Compliance(CAC-
N56) anda "Requestfor SpecialTemporalAuthorization" (CSR-
861) to obtain the Commission'sauthorizat1onto replacethe signal
of ChicagoIllinois stationWFLD-TV with thatof anotherChicago
station,WSNS-TV.The reasongiven for this intendedchangeis the
shift of the carriageof Chica'hiteSox baseballgamesfrom
WFLD-TV to WSNS-TV. A SpecialTemporaryAuthorization ta
carryWSNS-TVin lieu of WFLD-TV is requestedwhile final action
on the applicationfor celtification is pending.Dixon Cable asserts.
thatboth the public interestand recentCommissionprecedentargue
for favorableactionon its resquests.

L Thefollowing signalsarenowcarriedonthissystem:
WCEE-TV (CBS,Ch.98),Freeport,Illinois
WTA"0 (NBC, Ch. 17), Roekford,Illinois
WRE C-TV (ABC, Ch.18),Rockford,Illinois
WH.SF-TV (CBS,Ch.4),RockIsland,Illinois
WQAD-TV (A.BC Ch. 8), Moline, Illinois
WAC-TV (NBC,CIl. 6),Davenport,Iowa
%HE-TV (Educ.,Ch.Ql),Madison,Wisconsin
KIIN-TV (Educ.,Ch. 19), Iowa City, Iowa
WON-TV (Ind.,Ch.9) . Chicago,Illinois
WFLD-TV (Ind.,Ch.89),ChicagoIllinois

SupplantingWÃ1 D-TV with WSNS-IVwould not contravenethe
majormarketsignalcarriagerules'sthe systemwould continueto
provideitssubsciiberswith two independentstations.And, asnoaddi-
tional distantsignalswill be carried,thesystemwould not incur any
obligationsunderournon-broadcastaccessrules.s

sSection V6.86 oi'he Rules governssignal carriage ln the "second-Sfty"ma)or tele-
vision marhets.I seeSectionV6.261(c) of the Rules. The systemhasoperatedwith thesesignalssince
10VO, and ls not obligatedto comply with SectionV8.261 until 16VV.

42 KC.C. 24
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8. We believethepublic interestwill beservedif a SpecialTempo-
raryAutholizationis grantedto carrythegamesof theChicagoWhite
Sox as broadcastby WSNS-TV during the 1978 season,w&ile dis-
positionof theapphcationfor certificationis pending.Otherwise,pro-
grammingof. a uniquelyvaluableappealwould be withdrawn from
subscribiiigmembersof thepublic.'Iowever,we declineto authorize
the systemto substitutethe entire programscheduleof WSNS-TV
for thatof W~~TV. Ratherwe preferinsteadtheapproachtaken
m T~iileo ServioeOmnpayly,F5C 78-876,40 FCC Qd 480, which re-
servesfor laterconsiderationthoseissueswhich may be presentedby
Dixon Cable'sapplicationfor certificationwhenthatmatteris prop-
erlvbeforeus.

In view of the fol cgoing,theCommissionfinds thatthe issuanceof
a specialtemporaryauthorizationto theextentindicatedabovewould
servethepublic interest.

A.r cordlngly, IT IS ORDERED,That the "Requestfor Special
TemporarvAllthorization" filed by~ Dixon Cable TV, Inc., Dixon,
Illinois, IS GRA.NTED to theextentindicatedin Paragraph8, and
otherwiseDENIED.

FznzmzCoMMDhlioaTINsCommissxom,
VxhiamrrJ.Mm,xxNs,AotimgSecretary.

s We are advisedby counselthat 8424 subscribersare servedby Dixon C'able.
42 KC.C. I
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F.C.C. 78-87$
BEFORETHE

FEDERAL COMMUNICATIONS COMMISSION

WA8IIINQTCN& D.C. 20554

In theAilatter of aJointRequestby
VIDEo SERvicE Co.& A i&fIBC~ANECUS

ii'Ili CRowiivO'obIMON CARRIER
LOOANSPORTTV CABLE Co., LOOANSPORT& IND.

(IN099)
GREATER LAFAYETTE TV CABIiE Co.& LArAT-

rTrE, IND. (XN099)
i&LiRION CABul TV, INc., MARION, INn.

(IN089)," GAS CITY, IND. (IN080); JONE8-
Boao, IND. (IN081); GRANT CCUNTY& IND. CSE-815

TI:I.Ec.inr,m oE IKCKoxro& INc., KoKomo, IND.
(IN045)

'I bxisiihiI TEI.LCABLE& WABAsa, IND., (IN004);
PERU INn. (IN008); GRIssomAFB& IN'D.
(ISO 0) AND

In theMatterof au Informal Requestby
CABLE TELEvisICN (, obD',ANY 01'I,IXNois&

GIBsoN CITY) ILL. (IL154)
I "&&I Declaiotoiy Ruling

MEhIORANDUbI OPINION ANn ORDER

(AdoptedApril 4, 1978;ReleasedApril 10,1978)

IEY TIIE Cohrbx18810N:CCMMIssICNERRCBERTE. LEE ABsENT'obIbIIS-
8IONERS JOHNSON& H. REX LEE, EEID AND HOOKS CONCURRINO IN
THE RESULT.

1. On J'am1ary96, 1978,ten.of theabove-captionedcabletelevision
systemsaudVideo ServiceCompany,amiscellaneousmicrowaveeom-
n1on carrier that delivers television signalsto thesesystems,filed a
"Joint Requestfor DeclaratoryRuling," aslangfor a deteITnination
that the cablesystemsmay continuecarriageol ChicagoWhite Sox
baseballgameswhenthebroadcastrights for thosegamesshift from
StationWFLD-TV (Ind., Channel89) to Station%'SNS-TV (Ind.,
Channel44), both Chicago,Illinois. IndianaBroadcastingCorpora-
tion. licenseeof Stations&VISH-TV, Indianapolis,andWANE-TV,
Ft.V~ayne,Indiana,McGraw-Xlill BroadcastingCompany,licenseeof
Television BroadcastStation WETV, Indianapolis, Indiana, and
Video 44, licenseeof WSNS-TV,havefiled oppositions,and.thejoint
petitionershave replied. Additionally, on JanuaryKi, 1978, Cable
TelevisionCompanyof Illinois, operatorof acablesystematGibson
City, Illinois, filed an informal req11estfor a ruling thatit, also,couM
continuecarriageof theWhiteSoxgames.

40 I&'G 0 "(1



1'icl«a 8«n~ieeC0. et al. 481

9. Prior to the effective elate nf the currentcable television rules,
thesecablosystemswore lawfully carryingtho signalof Wl&'LD-TV,

which, for a numberof yeais,hasbroadcasttheWhite Sozbaseball
games. None of the systems currently is authorize.cl to cany
WAS-TV, on which theWhiteSoxgameswill bebroadcastin 19'N.

The cables~temsproposeto carry WSNS-TV on1y wh n thot sta-
tion is broacicastingtheWhite Sox games,anclatall othertimescon-
tinuecarriageof WFLD-TV.

8. Theoppositionscontendthatth'esystemsshouldnotbopermittecl
to carerthe ball games,absentgrant of a certificato of conipliance
authorizingfull carria~of WSNS-TV,sinceany other. typo of au-
thorizationwould sanctionadhoc"clierry-picking" of programming.
WSNS-TV furtherobjectsto carriageof thegameswithout carriage
of thebalanceof its programming.Xn their reply, petitionersargue
that they arenot seekingto adda new signalto existing operations,
but ratherto continuecarriageof aneventthathasbeenavailableto
theirsubscribersfor manyyears,and,tlnis,certification is notrequirocl.
Thepetitionersindicatethattheyareezp1orin~thepossibilitvof seek-

ing certificationfor full carriageof WSNS-',butthatthetime re-
quiredfor preparation,andCoiumissionconsicle~ration,of suchappli-
cationswould foreclosethe possibilityof commencingcarriagoof the
gamesprior to thestartof the19'easonon April 6. Video Service
statesthat its total microwavecapacityis now beingusodto cloliver
signalsto theseandothersystemsand,therefore,theonly way to pro-
vide its customerswith the 19V8 White Sox gamesis by the proposed
stationsubstitution.

4. The petitionersappearto maintain that carriagof tlio White
Sozbasoballprogrammnigis grandfathorocl.W'o donotagree.Section
V6.65 of the Commission'sRulesgrandfathorsthe carriagoof televi-
sion signalsthatcablesystemswore authorizedto carryor were law-
fully carrying prior to March 81, 19'S. D doesnot granclfatherin-
dividual programmingthatha3beencarrieclon an authorizedsignal.
While in DubuqueTT~-5'cV OaNe00.,18 FCCQd 95 (1960),on wiiich
petitionersrely, we authorized.carriageof WFLD-TV to makeavail-
ableto thesystem'ssubscribersthehill schecluleof White Soxgames
which werepreviouslycarried.by WON-TV, it wasnot the carriage
of the Wliite Sox gamesthat was requestedand authorized,it was
the carriageof the WFLD-TV signal in full. Likewise, in Dccbuqtce
T7—II'N GableCo.,FCC V8-85V, — FCC2d —, i+leasedApril 4,
19V8,wewaived.thesmallermarketsignalcarriagerulesand.granteda
certificateof complianceauthorizingcarriageof WSNS-TV,stating
that the continue availability of the White Sox gameswas an im-
portant factor in our determinationthat good causeexisted. This
action indicatesthe Commission'sdeterminationthata certificateof
complianceis requiredto resolvethispeculiarcarriagoproblem.While
that is the guidmgprinciple here,andwe expectall systemsin the
future to take appropriatestepsin orderly fashion to protect the
interestsof their subscribers(see,e.g.,DubuqueTF-FN'ableOo.,
supra),we do not believethatin this novel andunusualsituationwe
shouldact in a way thatdisruptsanestablishedviewing patternancl

40 F.C.C. 2&i
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p&. »:& sizesthesubscribingpublic.Wethereforeshallgrantspecialrelief
tn t he pctitione&s, in the form of a, specialtemporaryauthorizationto
sub tit»tc carriageof WSNS-TV for. WFLD-TV whenWSNS-TV
is broadcastingChicago'9'hite Sox baseballgames.This authoriza-
ti&nl is expresslyconditionedon thepromptflhng of applicationsfor
hill carriageof WSNS-TV, in no eventlaterthan60 daysfrom the
r& 1& as&. nf thisorder.Thisnpprof&chshouldafford thepetitionersample
time to file andhaveprocessedthenecessaryapplicatrons,andto com-
plete any necessaryconstruction,beforethe 1974 baseballseason.In
any ev& &it, this temporaryauthorizationis limited to thedurationof
thc 19 & 8 ba~seballseason,andwewill notgrantsimilartemporaryrelief
for a»yfuturoseason.

In i iew of the foregoing,the Commissionfinds thata graqtof the
requesteddeclaratoryruling to the extentindicatedabovewould be
co»iieet«»twith thcpublic interest.

=&&.ccordingly, IT IS ORDERED, That the "J'oint Requestfor
De& lars/or( I4&lling" andthe infoxmal requestfor declaratoryruling
A. RIc3 (~RANTED to theextentindicatedm Paragraph4, andother-wls&'HE DENIED.

Ic EDERAL CoM3KUNIQATIoNS CoM3KIssIQK)Bm'. Warm, Secretary.
I«Y.&4('. 2&l
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ABLE 'LEVISION OMPANY OF ILLINOIS

Box 186 ~ GIssoN CITY, ILLINOIs 60936 ~ (217) 784-8390

January22, 1973

Nr. Ben F. Maple, Secretary
Federal CommunicationsCommission
Washington, D. C. 20544

Dear Nr. Maple:

I am writing to you as Presidentof Cable Television Company of Illinois,
operatorof a cable television system in Gibson'City, Illinois.
Our comoany was first franchisedby the City of Gibson City in Sept-
ember 1964, and was authorized by the FCC to carry a number ot distant
signals, inc':uding MFLD (Channel 32), Chicago, Illinois', on June 10,
1968.

cTc now servesapproximately480 subscribersin Gibson City. Since
its inception, it has carried the games of the Chicago White Sox,
wh', h are broadcaston MFLD (Channel 32), Chicago, which signal it
carries pursuantto the FCC authorizat"'onnoted above. The White
Sox's games have, without question, become the single most popular
programming carr~ed on our system.

As of this year, MFLD has announcedits intention not to carry the
Chicago White Sox's games. Instead, MSNS (Channel 44), Chicago, will
broadcastthesegames starting with the 1973 season.

cTc does not presentlycarry the signal of MSNS. However, because
the White Sox's games have been consistentlycarried in Gibson City,
and becauseour subscribershave come to enjoy and dependupon
carriageof thesegames so much, it is our intention to continue to
carry the Mhite sox's games in the coming season. Me shall do so by

carrying the signal of WSNS at those times at which it broadcaststhe
Chicago White Sox's games, at, which times and for the duration of
which the signal of MFLD will be deleted. At all other times, we will
continue to carry Channel 32. It is our understandingthat this is
consistent,with the FCC's rules in so far as carriageof the Chicago
White Sox's games, which was commencedprior to the new cable television
rules, is grandfathered.

Assuming that our understanding of the rules is correct, we shall begin
carriageof the Wh-..e Sox's games at the beginning of the 1973

season.

Sincerely,
)

(
(

Roy E,. Bliss
President

RB/1 as
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FCC 74-204
BEFORETHE

FEDERAL COMMUNICATIONS COMMISSION

0 AsIIINGTGN) D C 20554

In ReApplicationsof
LGGANBPoRT 1 V CABLE Co., LoGANsPQRT) IND- CAC-9559

(INO.)9)
GREATER LAFAYETTE TV CABr.z Co., I~irAY- CAC-9564)CAC

ETTE (IN099), WzsT LAFAYzxvz) IND. 9565
(IN028)

MARIoN CABLE TV, INO., ilIARION (IN082) ) CAC-9560)CA.C-
GAs Crrr (INO:&0), JONESBORO (IN081), 9568,CAC-9569,
GliANT COUNTY) I'XD. (IN107) CA.C-9561

Tzl.zi)ABLE OF IG)KohIO, INc., IZOKohIO CAC-9566,CAC-
(IN045),HowARD COUNTY IND. (IN069) 9567

I.bx)sizz T)ELEO u~LE, WABASH (IN004), PERU CA.C-955)9,CA.C-
(IN008), C'Riss)hf AFB (IN070), MIAhii 9568,CAC-256f)
COUNTY) IND (IN071) CAC-2570I'l'". el'tl l icatcsof Colnphancc

MEMORANDUhr 01'INION AND ORDER

(Adol)tedFebruary27, 1974;1%leasedApril 5 1974)

BY TIIE CohfhiissioN: CohihIIssioNER WILEY coNCURRING IN TIIE
RF~SLLT.

1. In Ft'd'eoSe)sideOmnpamfj,40 FCC2d 480, reco)te.a'.emt'ed,FCC
78-1200,— FCC 2d — (1978), the Commissiongrantedspecial
temporaryauthorizationfor ten of the above-referencedcable tele-
vision systems to substitiite carriage of Chicago, Illinois Station
WSNS-TV (Ind., Channel44) for StationWFLD-TV (Ind., Chan-
nel 89), alsoChica'))duringWSNS-TV'sbroadcastsof theChicago
White Soz baseballgames.'histemporaryauthorizationwas ex-
presslyconditioneduponthe filing of applicationsfor ceitificatesof
compliancefor full carriageof Station%'SNS-TV.OnMay 17, 1978,
elevenof the subjectsystemsfiled for suchsubstitutecarriage.'he
applicationsof Marion CableTelevision,Inc. (Marion), for Marion,
GrantCounty,andGasCity, Indiana,areopposedby IndianaBroad-
castingCorporation(Indiana),licenseeof Stations&VANE-TV) Fort
Wayne)Indiana,andWISH-TV, Indianapolis,Indiana.'ieldCom-
municationsCorporation (Field), licenseeof Station WFLD-TV)
Chicago, Illinois, has filed oppositionsto all of the aboveapplica-

) The cablesystemslocatedatWestLafayette,IIoward County, and Miami County werenot involved in thatproceeding.I The sppllcntiousof Trlrcableof Kokomo for Kokomo (CAC-Ki66) nnd Howard Countv(CAC-2567),nlso ilh d on May 17, 1876,seekto ndd WSNS-TVwithout deletingWELD-Tl).Thesesystemsare locatedoutsideau maiorandsmallertelevisionmarkets,and, therefore,carr)useof WSNS-TV ls consistentwith Section76.57of theRules.
* Indianaalso opposedHoosierCableTelevision'sapplicationfor Wabash,Peru,GrlssomAlr ForceBase,and Miami County, Indiana.Theseoh actionshavebeenwithdrawn.
46 F.C.C. 2rl
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tions. Video 44, licenseeof StationKVSNS-TV, Chicago,Illinois, hns
file(i comfneJ)tson I& iold'san&i Indianatsobjectiolls.

2. All of thesystemscommencedserviceprior to 1972 and providetheir subscriberswith Stntion%VELD-TV.'abash,Marion, Grant
County,aild GnsCity ale within theFort &Vayne-Roanoke,IIldiann,
major television market (+82). Lafayettennd 'lVest Lafftyette arewithin tho Lafayette,Indianasmaller televisionmarket,and the re-
maining seven systems (Logansport, Ionesbofo,Kokomo, Howard
County,Peru,BlossomAF&Il, andMiami County) appearto beoutside
of. all m~arkets.

8. In its oppositionto the applications,Field arguesthat it would
bo moroeqffitable to limit thecarriageof Station%~SNS-TUto those
timeswhentho Chicagowhite Soxgamesarebronclcnst.To permitthe
completesubstitutionof Station%'SNS-TVfor Station%VFLD-TV,
Field argues,Lvould put too much emphasison a seasonalentertain-
ment feature,while overlookingthe totality of StationEVFIiD-TV&s
pf'ogrnmming~anddisruptingviewinghabits.Both Field andIndiana
arguethat tile 1)trblqtrecase(Dtfbfrrpie TF-P&3E C."elile C'o.,40 FCC2d
808 (if)78) ), whoresucha substitutionwaspermitted,is distinguish-
able,sinceit involved an unopposedapplication.They further arguethat thenpplicantsherehaveneitherrequesteda hvnivernorpresented
jihstificntion for a waiverof tho Comfuission&sRulesto permitcarrin&re
of StationWSNS-TV.Indianaalsonrguesthat,pliisuantto CableTF
nf Yond, 40 FCC2'27 (1078)

&
tho oyfisting nufnherof gf andfathored

signalsis relevantif a systemin asecondfifty majortelevisionmarket
seeksto n,dd a new in(lepolldentsignal in accordancewith the bonus
provision of Section76.68(n,) of the Rules.That rule providesthat
svstemsin thesecondfifty major televisionmarketsarelimited to two
bonus independents.Hence,Indianaarguesthat the Marion systemswhich carry, at present,four independents,only one of which is
authorizedasa non-bonussignal,'houldbe requiredto drop two sig-nalsin orderto addWSNS-TV.Finally, IndianaarguesthatMarion s
Lpplicationsare deficientbecausethey fail to provide for additional
n,ccesschannelsasrequiredby Section76.251(c)of theRules.'

All of the abovesystemshave 12 channelcapacity.The dates1'or the commencementof operations,numberof subscribers,andpopulationof communitiesare as follows:

Numberof
Population subscribers

Dateof
commencementof

operations

LsPsyiettr.
West I,sfayette.
Marion
GssCity
Joncsbnm
Arnot County

Kn(&orna

HowardCounty
Pons
GrlssomAFS
hflnmi County.

19,258
45,214
19,157
40,N8
5,T46
2.497
N.A.

44,012
18.242
88,Ls8
18,98T

&L 000
2,000

7.891 December1968.
11.815 Msrrh 1968.
8,899 March 1968.
9,876 May 1956.
1,184 February196T.

467 October196T.
N.A. hfsy1986.
8.&Ll8 August1970.
8,800 Aprn 1964.
2. 42T August1970.
4.2&4 April 1964.
1,2«0 hfsrch1968.

505 April 198T.

sWTTV (In&2, Channel4), Bloomington, Indfann, fs "significantly viewed" fn GrantCounty.Indlann.
s Section70.281(c)providesln pertinentpart: fi)f suchsystemsrecelv& errtlncntrsni'omplianceto add television signals tn their operations...(prior to hfnrch 21. 10TT.)pursunntto Section76.61(b) or (c), or 76.68(a) (ns ft relntesto 76.61(b) or (c)), foreachsuch signal added,suchsystemsshnuprovideone (1) accessebs&&or(...."

4(f k.C.C. '2&1.
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4. We rejectthe fr r(lnlcntsmadebyFieldandIndiana.With respect.
to thosecubi( systonisopelatingoutsideof all markets,SectionV6.5V
(b) providestllat in ad(lition to thosestationsthat must be carried
upon r(ql(est,a systclnmay carry any additionaltelevisionsignals."
Section /(&.65&, which. 'grandfathers J3re-i&larch 31& 1979 carriageof
suchad(litional televisionsignals,doesnot conferupon thoseshltions
any right to carriageon thec~ablesystem.Ilence,StationsWI& LD-TV&
which is not a nlust-cilrry 'ignal,cannotassel'tany light to cilrri 1«e.
With respect to cable systemsoperatingwithin sma~ller television
markets,the Conllliission has twice previously ivcognizcd the public
il&ter(st importnn&&e of the continuedcarriageof ChicagoWhit(. Hox
gan)cs.'&fostrecently, in waiving the provisions of Sectioll Vo.5&&)&.

«&t&t «i&once,andpernlit(ingthesubstitutionnf WSNS-TVfor WFLI)-
TV, the Commissionstated,referringto the previouswaiver:'T]hecontinued&Lv&&ilnbility of ChicagoXVhite Box gamesfor Dnbu&iue cable
television subscribersw&&s an important factor in our determinationthat good
cause existed. 'LVe believe the same considerationscompel &L waiver of our
snmllermarl(etsignal carriagerules; certninlv no usefulpurposewiH be serve&1
if the applic&Lnt's sul&scribcrsaredeniedprogrammingwhich the3)stemhasbeen
;Lt suchpail&s 'to provN18.

We should emphasizethat what we are deciding today is not that
programming&or the numberof independentsignalswhich a system
carries,may be grandfathered.Rather,we arepermittinga waiverof
our carriagerules basedupon previously recognizedconsiderations
of public interest.2 foT&&ion thesamepubfic interestconsiderationsare
applicableto thosesystemsoperatingin a secondfifty majormarket.
Anil I&'ield and In(liana havenot presentedany argumentstllat war-
ra»t(Iepartulc fr oln (nlr previousjudgment.Finally,themeresubstitu-
tion of onecharm(1for anotherdoesnot trigger theaccesschannelre-
(luirementsof SectionV6.251,becausewhat is involvedis asubstitution,
notanadditionof si&rnals.Wehaveimposedtheaccesschannelrequire-
mentson any syste»1"which receivesthe benefitsof additionalsignal
carriageasa resultof our new rules".' systemthatsubstitutessig-
nals,anddoesnot therebyincreasethetotalnumberof signalscarried,
cannotbe said to be in that "growth" situation to which our access
eh(&nnelrulesaredirected."

In view of the foregoing,the Commissionfinds thata grantof the
subjectapplications1L ould be consistentwith thepublic interest.

Accordingly, IT IS ORDE&RED, That the «Objectionof Indiana
13roadcastingCorp.Pursuantto SectionV6.9V» filed June25, 19V3, by
IndianaBroadcastingCorporationand the "Responseof Field Com-
municationsCorpol~tion to Applications for Certificateof Compli-
ance"filed June95, 19V8, by I&'ield CommunicationsCorporationARE
DI&:NIED.

IT IS FURTEIER ORDERED,That the applicationsfor certifi-
catesof compliailcefiled by LogansportTV CableCompanyfor Lo-
gansport,Indiana (CAC-o559)& GreaterLafayetteTV Cable Com-

& DabaeaeTV-per CableCo., 40 FCC 2d 393 (1973),and D«b«saeTV-Pbf CableCo., 13
rCC 2&1 25 (1999).

"40 F&'C 2d 393.394 (1973).
o Rernneideratto&&of CableTrlertefo&& Report nw&t Order, 35 PCC 2d 358, 359 (1972).
p& CableTeleeielo»Reportas&i Order,35 FCC2d 197 (1972).
46 F.C.C. M
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pany for I afayette (CAP-2564) and RVest Lafayette (CAC-"565),
Indiana,Narion CableTV.Inc. for Marion (CA.C-2560),Gas City
(CA.C-2~566), Jonesboro(CA.(" 2562), and Orant County (CA.C-
2561), Indiana,Telecableof Kokomo fIor Kokomo (Cih.C-2566) and
Howard'County (CAC 2567), Indiana, and IIoosier Tclecable for
37abasli(CAC-2552),Peru(GAC-2568),Grissom%F13 (("A.C-2569),
andMiami County ((;A.(~2570),IndianaAl(1&" GICANTL&'D andap-
propriatecertificatesof coinpliancewill beissued.

FEDERhii COMMUNIOATIONS CDMMIssiohy

VINCENT J. MUI I IKH 8(.'r I'8frrPJl.
40 I&'.C.t'&I
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FederalCommumioatiomsOomnn&sioeReports

FCC 74-sr&
BEFORETHE

FEDERAL COMMUNICATIONS COMMISSION

WAsHINGTON, D.C. 90554

In Re
t CSR-596

FR~PORT CAELEVISION ING. FREEPORT ILL.~'orSpecialTemporaryAuthority

MEMORANDUM OPINION AND ORDER

(A.cloptedMay 99, 1974;ReleasedMay 80, 1974)

BT rIIE COMMISSION: COSIEXISSIONERQUELLO NOT PARTIGIPATING..

1. FreeportCablevision,Inc., operatesa cable televisionsystemst
Freeport,Illinois, part of the Rockforcl-FreeportIllinois teievisiou
marlcct (No. 97). On April 18, 1974, FreeportQablevisionfiled au
applicationfor a Certificateof Compliance(CAC-8799)andar~usst
for,specialtemporaryauthorization(CSIN'-596) seekingtheCommis
sion'sauthorizationto replacethesignalof StationWFLD-TV (Iud&
Channel89, Chicago,Illinois) with StationWSNS-TV (Ind., Chan.
nel44, Chicago,I1Imois). This intendedchangeis soughton Qie basis
nf a shift of the carriageof the ChicagoWVRte Soxbaseballgame
fromWFLD-TV to WSNS-TV.Specialtemporaryauthority tocarry
%VS''S-TVin lieu of WFLD-TV is requestec'lwhile final actionon the
applicationfor certification is pending. I& reeportCablevisionargues
that both Commissionprecedentand the public interestsupportits
request.

9. In T'T~ CabteOotnpenyof atephevleovlOozed,FCC74-801,
FCC9d—, the Commissionauthorizedthe following signalsto be

carriedon theFreeportsystem:
)VREX-TV (ABC, Channel18),Rockford,Illinois
AVTVO (NBQ, Channel1V), Rockford,Illinois
WCEE-TV (CBS,Channel98),Freeport,Illinois
&HA-T% (Educational,Channel91),Madison,Wisconsin
WKOW-TV (A.BC Cha~nnel97),Madison,Wisconsin
O'ISC-TV (CBS,channel8),Madison,Wisconsin
'lVMTV (NBC,Cliannel15),hlaclison,wisconsin

. WTTW (Eclucational,Chaiuml11),Chicago,Illinois
3VGN-TV (Independent,Channel9), Chicago,Illinois
WFLD-TV (Independent,Chaimel89), Cliicago, Illinois

Sincethe systemwould continueto provide its subscriberswith tss
inclependentsignals,themajormarketsignalcarriagerules (Sectisu
76.68 of the Commission'sRules) would, not be violated by theIs'uestedrelief. Furthermore,asno newdistantsignalswill becarrie
FreeportCablevisionwouldnotincuranyadditionalobligationsiui"ss'ur

accessrules (SectionV6.951of theRules).
47 RC.C. 2d
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g This situationis familiar to theCommission.We have,onseveral
~~jolts) recognizedthepublic interestimportanceof continuedcar-
pi«~ of Cl&ica~go White Sox games, and the fact that the seasonis
«lastly in prog~ressestablishessufftcienturgencyto warrantgrantof
&lttb rtIiucsted special temporaryauthority while. dispositionof the
teilat& certificationapplicationis pending.Consistentwith thatappli-
cation this temporaryauthorityinvolvessubstitutionof AVSNS-TV's
fttll ~ Iteduleof progralns,notonly theWhiteSoxgames.

ttt view of the foregoing, the Commissionfinds that the issuance
of a «pecial temporaryauthorizationwould servethepublic interest.

Aceordin~ly, IT IS ORDERED,That the requestfor temporary
«ttthority ft7ed by FreeportCablevision,Inc., IS 6RANTED.

PEDERAL CoihIMUNIGATIONS COMiAIISSION)
VINGENr J.MULLINs 8ectedtbPl/.

| t .otvvoort TU CaMe Covtpatiy, FCC 74—204, — FCC 2d —; Video Service Com-~e, FCC 78-870, 40 FCC 2d 430, recove. denied, FCC 78-1209, 48 FCC 2d 1289;r~&vive 7't'-Ftf CableCo., FCC 73-887,40FCC 2d 399,.

47 RC.C. 26
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D. C. 20554

In Re Application of: )
)

POTOMAC VALLEY TELEVISION COMPANY, INC.)
)

To Add an Additional Signal to an )Existing Cable Television System )

To: The Commission

APPLICATION FOR SPECIAL
TEMPORARY AUTHORIZATION

PotomacValley Television Company, Inc., hereby applies for
Special TemporaryAuthorization to add the signal of television
station KDKA-TV (CBS, Channel 2), Pittsburgh, Pennsylvania,on

a part time basis during the telecastsof the PittsburghPirates
away baseballgames and pursuant to Section 76.29 of the Com-

mission'sRules submits the following information:
1. Name and addressof Applicant:

PotomacValley Television Co.,
100 South Liberty Street
Cumberland,Maryland 21502
(301)722-6540

2. Cable television communities served:

Cumberland,MD
CumberlandValley Township, PA
Bowling Green, MD
Corriganville, MD
Cresaptown,MD
Eckhart, MD

Ellerslie, MD
La Vale, MD

-over-

Inc.

-0024
-1662
-0021
-0022
-0023
-0025
-0026
-0027



Mount Savage, MD

Rawlings, MD
Allegany County, MD
LondonderryTownship,
SouthamptonTownship,
Ft. Ashby, WV
Wiley Ford, WV
Ridgeley, WV

PA
PA

-0028
-0029
-0127
-1663
-1664
-0001
-0006
-0004

3. For. severalyears, the PittsburghPirate games have been

broadcastover both television stationsWJAC-TV (NBC, Channel 6)

Johnstown,Pennsylvania,which is carried on the cable systems

in the above communities, and station KDKA-TV. However, the

Pirateswill not be broadcastover station WJAC-TV in the future,
and as a result Potomac'ssubscriberswill not be able to view

the games which they have been accustomedto receiving over their
cab'e systems. Consequently,PotomacValley Television Co., Inc.,
has filed simultaneouslyherewith Applications for Certificates
of Compliance to add the signal of television station KDKA-TV on

a part time basis during the telecastsof the Pirates'amesover

station KDKA-TV. Since PotomacValley Television Co., Inc., is
located outsideof all televisionmarkets, this requestis authorizedl

by Section 76.57(b) of the Rules. However,the baseballseasonis
upon us and the next away game is to be telecaston April 12, 1978.

If the requestfor temporaryauthority is not granted, the sub-

scribers in the communities servedby Potomacmay miss the tele-
casts of a large percentageof the Pirates'way gamesbroadcast

over station KDKA-TV.

WHEREFORE, the Applicant respectfullyrequeststhat the

Commissiongrant the instant requestfor Special Temporary



Authorization to add the signal of station KDKA-TV to its
systemby April 12, 1978, pending action on the Applications

submittedherewith for Certificatesof Compliance to add the

signal to the systems in the aforementionedcommunities.

Respectfullysubmitted,
POTOMAC VALLEY TELEVISION COMPANY, INC.

. BY
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34RR2d A E

In the Matter of )

)

MAINE CABLE TELEVISION, INC. )

)

Petitionsfor SpecialRelief )

(CSR-633)
(CSR-687)

54931

Adopted: September10, 1975
Released:September12, 1975

[$ 85:5, f85:9Zj Network ro rammin .

"Network" programming,under the cable rules,
canbe suppliednot merelyby one of the three
major nationalnetworks, but by any group, on a
national or regionalbasis, so long as programs
arebroadcastsimultaneously,in a discretegeo-
graphicalarea. T'e definition of networkprogram-
rning in Rule 76. 5(o) includes live presentations,
suchas sportsevents,which are carriedon a
simultaneousinterconnectedbasiseven though such
programsare only carried regionally. Where
BostonBruin and BostonRed Sox gamesarebroad-
castlive and simultaneouslyby six New England.
areaTV stationsby agreementwith the program
originator and holder of the exclusivebroad.cast
rights, thereexists a regional TV networkas
defined in Rule 76. 5(o). Suchbroadcastsare
entitled to networknonduplicationprotectionwhere
suchprotectionis requiredby Rule 76. 9Z et seq.
Waiver of the rule in the instantcasewas not
warranted. Maine Cable Television, Inc.,
34 RR Zd 145Z [Cable TV Bur., 1975j.

MEMORANDUM OPINION AND ORDER

By the Chief, Cable TelevisionBureau:

1. On October30, 1974, Maine Cable Television, Inc., filed a "Requestfor
DeclaratoryRuling andPetitionfor Waiver" (CSR-633)with respectto a
requestby StationWEMT-TV, Bangor, Maine, for networknonduplication
protectionfor a seriesof BostonBruins professionalhockeygarnesto be
broadcastsimultaneouslyby W'EMT- TV and WSBK-TV, Boston, Massachusetts,
both of which are carriedby Maine Cable'ssystems.I/ The petitionwas

1/ Maine Cable operatescable televisionsystemsat Bangor, Brewer,
Milferd, Old Town, Orono and Veazie, Maine. Maine Cablealso
operatescertainother cable televisionsystems,however, none of these
systemscurrentlycarry WSBK-TV.

Page 1452 ReportNo. 28-40 (10/ I/'75)



r.

MAINE CABLE TELEVISION. INC.
0

timely filed, invoking the automaticstayprovisions of 376. 97 of the
Commission'srules. 2/ Maine Cableasksthe Commission: (a) to issue
a ruling as to the adequacyand validity of WEMT's original nonduplication
request; (b) to issuea declaratoryruling as to whetherthe sportsprograms
in questionconstitutenetworkprogrammingas definedby the Commission's
rules and, thereby,qualify for nonduplicationprotection, and; (c) if the pro-
gramsareto be considerednetworkprogramming,to granta waiver of the
nonduplicationrules on the groundsthat WEMT-TV's signal is technically
inferior and is not entitled to nonduplicationprotection. On NovemberZ2,

1974,'ownEastTelevision, Inc., Debtor-in-Possession,licenseeof Station
WEMT-TV, Bangor, Maine, filed an oppositionto Maine Cable'spetition
alongwith a requestfor expeditedconsiderationof the case. Maine Cable
replied to WEMT-TV's oppositionon December12, 1974, and opposedthe
requestfor expeditedconsideration.

Z. On April 24, 1975, WEMT-TV filed a supplexnentto its original opposition
to Maine Cable'spetition for specialrelief. The supplementappxisedthe
Commissionof the fact that on April 10, 1975, WEMT-TV had serveda new

nonduplicationnotice on Maine Cable requestingnonduplicationprotectionfor
BostonRed Soxbaseballgamesto be broadcastsimultaneouslyby WEMT-TV

andWSBK-TV. Maine Cable respondedto WEMT-TV's April 10 nonduplica-
tion requestby filing a new xequestfor declaratoxyruling andpetition for
waiver (CSR-687). Subsequently,on May 5, 1975, WEMT-TV filed a "Motion

to Dismissor In The Alternative, Motion for Consolidationand Expedited
Consideration"3/ askingthat the CommissioneitherdismissCSR-687as
repetitive, or consolidatethe two pendingcasesfor expeditedconsideration.
In responseto WEMT-TV's motion for consolidationand in light of the fact
that the casesbeforeus involve the identicalpartiesand questionsof law,
we herebyconsolidateCSR-633and, CSR-687for considerationon the merits.
Upon the adoptionof the First Reportand.Order in Docket 19995, FCC 75-413,
52 FCC 2d 519 [33 RR 2d 527j (1975), petitionerwas permitteduntil July 22,

1975, to supplexnentits thenpendingpetitions for specialrelief to show their
continuing relevancyto the newly revisednonduplicationrules. Maine Cable
did file a timely supplementindicating that the new rules had no substantive
impact on the pendingpetitions.

3. Maine Cable'sfirst requestis for a Commissionruling as to the adequacy
of WEMT-TV's original nonduplicationnotice. Petitionerarguesthat the
initial nonduplicationnoticewas deficient in that it failed to provideall perti-
nent information requiredby former $76. 93 of the Commission'srules, and,
therefore,did not serveto properly invoke the noxxduplicationprovisions.
We must rejectpetitioner'srequest. Sincea fully compliantnonduplication

2/ 376. 97 providesthatwhena petition for waiver is filed within 15 days
after a nonduplicationrequestis received,protectionneednot be pro-
vided pendingCommissionaction on thepetition.

3/ Therefollowed a seriesof letters from the partiesto the Commission
concerningprocedureand various othermatterswhich we find unneces-
saryto discuss here.

34 RR 2d Page 1453






















































































