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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the matter of

Distribution of Cable
Royalty Fees

— Nt e e

STATEMENT OF ROBERT SCHULTZ,
PRESIDENT, VIDEOPROBEINDEX

1. I am Robert Schultz, President, VideoProbe-
Index ("VPI"). In 1977, VPI was commissioned by the
National Cable Television Association ("NCTA") to per-
form a survey of cable and noncable subscriber viewing
habits for use in the Federal Communications Commission's

Inquiry into the Economic Relationship between Television

and Cable Television. In a 1978 follow—~up to the NCTA

study, VPI conducted an attitudinal survey to determine,
among other things, basic cable subscribers' reasons for
subscribing to cable television. The results of this
research, discussed in detail below, show that the desire
to view distant signal sports events motivated twice as
many households to subscribe to cable as the desire to

view distant signal movies. Moreover, since a statistically



insignificant number of respondent households listed local

programming as a reason for subscribing to basic cable, it

is impossible to compare those subscribing for that reason
to those subscribing for access to sports.
I. BACKGROUND

2. I formed VideoProbeIndex, Inc. in 1972 for the
specific purposes of measuring cable program audiences and
ascertaining the needs and interests of both cable and
noncable subscribers. VPI was the first such cable research
company. Our clients vary from large multiple system opera-
tors to small independents. All three networks and many
leading advertising agencies have used VPI for various types
of research relating to cable. VPI is presently engaged in a
joint venture with ARBITRON to produce the "ARBITRON/VPI
Study of New Electronic Media." Like the survey VPI con-
ducted for NCTA and the follow-up, this study will measure
the habits. and attitudes of cable and noncable subscribers.
Although it is somewhat more extensive (e.g. , larger sample,
longer questionnaire), the ARBITRON/VPI research uses the
same basic survey design used by VPI in the two earlier

surveys.



II. SURVEY METHODOLOGY

3. The major purpose of the research conducted
by VPI for NCTA's submission to the FCC ("NCTA survey")
was to determine whether and to what extent audience di-
version occurs because of cable. The sample of 2,522

*

respondent households—/ included basic cable subscribers,
pay-cable subscribers, and individuals who did not sub-
scribe to cable. Each of these respondent households was
asked to keep a diary listing those programs viewed during
a specified one-week period.

4. VPI conducted the VPI Viewer/Consumer Probe
("VPI Survey") as a follow-up to the NCTA survey. The
VPI survey used the same base sample of respondent house-
holds that had been selected for the NCTA survey. It was
designed primarily to compare the attitudes toward cable
of the three groups —-- basic cable, pay cable and noncable
households. The VPI survey yielded data that are particu-
larly relevant to the issues involved in this proceeding:

the reasons people subscribe to basic cable.

*/ The original sample included 4,485 households. The
number of households that actually participated in the
study was 2,522. See Attachment A.



5. The sample used in both the NCTA and VPI surveys
was selected from the communities of New London,
Connecticut; Wilmington, Delaware; Mobile, Alabama;

Rock Island, Illinois; and Stockton, California. These

communities were chosen because they represent a range

in terms of geograph£€ location, size, mix of cable

carriage of signals, degree of basic cable penetration,
*

and degree of pay-cable penetration.—/ See Attachment B.

6. The segment of the sample consisting of basic
cable households was . randomly selected from a list sup-.
plied by the computer service bureaus of the cable systeﬁs

* %k
in four of these communities._—/ Since VPI did not have
access to a computerized list of cable subscribers in New
London, the sample from that community was randomly selected

from the telephone directory in accordance with accepted

sampling methods.

*/ These were suggested by the Federal Communications
Commission, to whom the results of the NCTA survey were
submitted, as important factors in selecting communities
for survey research.

**/ BEach of the cable systems has its subscribers com-
puterized by a service bureau. VPI, with the cable
systems' permission, requested the service bureaus to
program their computers to randomly select lists of sub-
scribers from the master lists. VPI then randomly selected
the survey sample from these lists.



7. The total number of basic cable subscriber house-
holds in the sample was 1,640, .0f which 893 cooperated in
the NCTA survey. These 893 basic cable households were sent
a four-page VPI survey questionnaire in February and March
of 1978. See Attachment C. The questionnaire was returnable
by a self-addressed, postage-prepaid envelope. A follow-up
postcard was mailed to the respondents to encourage their
participation.

8. The questionnaire was designed primarily to yield
information regarding the respondents' - attitudes toward
cable television. It included both closed- and open-ended
questions. Question 2, designed to elicit the respondents'
reasons for subscribing to cable, permitted open-ended
responses and had been pre-tested in several previous VPI
surveys. Indeed, because of the extensive, successful
experience VPI has had with this question, it was included
in the VPI/ARBITRON survey questionnaire with a closed-ended
response.

9. Well over half (63%) of the 893 basic cable sub-
scriber households returned usable questionnaires. The

tabulation of the responses to question 2 regarding



reasons for subscribing to cable is set forth in
Attachment D.

10. The standard statistical error for the VPI
survey is set forth in Attachment E.

III. VPI SURVEY RESULTS
-— BASIC CABLE

11. Although there were a variety of reasons
given for subscribing to cable, certain answers focused
squarely on programming. Twice as many basic cable house-
holds gave sports as a reason for subscribing than the
number that gave movies.

12. An estimated 10.8 percent of the basic cable
household respondents cited distant signal sports as a
reason for subscribing. See Attachment D. By giving
responses such as "sports" or "moré sports, " the respondents
expressed the desire for sports not available over the air --

i.e., distant signal sporting events imported by cable. 1In

contrast, only 5.3 percent of the respondents expressed a

desire to view distant signal movies as a reason for their
*/

decision to subscribe to basic cable. No comparison

i/ As noted above, the research also yielded data on
the attributes of pay-cable subscribers. However, because
(Footnote continued on following page.)



.

can be made of sports to local programming since a statis-
tically insignificant number of respondents listed local
programming (e.g., newscasts, local public affairs, religious

programs) as a reason for subscribing.

(Footnote continued from preceding page.)

of the design of the survey and the question asked, it is
impossible to determine the number of pay-cable house-
holds that subscribed in order to obtain distant signal
movies as opposed to pay-cable movies. Nevertheless,
even combining the basic cable subscribers with the (ob-
viously more film-oriented) pay-cable subscribers, 11.2%
desired sports and only 7.2% sought movies.



' . | ATTACHMENT 2

@
| Sample Sizes
® .
¢ Households Returned Cooperation
Receiving Diaries Usable:In-Tab %
Market -
® . .
New London :
Non-Cable 310 178 58%
Basic Cable . 310 201 65
; ® Wilmington .
| Non-Cable 310 . 196 63%
| Basic Cable - 310 179 58
| Pay-Cable (HBO) 310 185 60
K Mobile :
| Non-Cable . 310 160 52%
o Basic Cable 310 156 50
- Pay-Cable (HBO) 310 162 52
- .
B
@ Rock Island
! ~ Non-Cable . 310 213 . '69%
i Basic Cable - 310 197 64
! Pay-Cable (EBO) : “ 310 . 178 57
® Stockton :
% Non-Cable 310 - 190 61%
. Basic Cable 310 ’ 104 34
Pay-Cable - 310 ‘ 122 ' 39
. January 5-11, 1978
® Basic Cable 99 56 62%
" Pay-Cable : 55 _ 28 51%
| Combined*
| Basic Cable 400 160 40%
| Pay-Cable 365 150 41
| Q .
|
*Comparison of results between the Week I-Week II Sample and full
Week I-Week II-Week III SAMPLE shows no significant e‘fect
o



] ® ® ®
Market Region Homes Passed Cable Subs HP% Pay Subs HP% Cable Only
New London, CT ¥/ New England 22,000 12,000  55% none - 12,000
 @Wilmington, pe%  mid-atlantic 75,000 40,389 54% 11,243  15% 29,146
: Mobile, ar . South . 41,300 11,250 27% 3,400 . 8% 7,850
Rock Island, IL %/ central 17,800 8,000 45% . 3,000  17% 5,000
" stockton, CAZ Pacific 49,300 13,277 27% 2,373 5% 10,904

l/ Data from TV Factbook #46

2/ Data from Kagan Pay Cable Newsletter Census, December 31, 1977

g LNIWHOVYLLY



ATTACHMENT C
bl . CABLE -
viewer Preference Poll -~ PART TWO Please ciieck (v) answers SUBSCRIBER POLL
’f-\l About how long have you baen-on cable-TV:UNDER 6 months ( )35-1 6 MONTHS to YEAR ( )~-2
' 1 to 2 YEARS ( )-3 2 to 3 YEARS ( )-4 3 or MORE YEARS ( )-5 No longer on cable( )-6
¢ 2.What were your main reasons for subscribing to cable-TV: 6
-
VERY
3.How would you rate your cable service for: GOOD GOOD FAIR  FOOR
A.Usual picture quality or receptiof...........cec.ecnn () () {) () 8
B.Number of channels available.....eovienereeeansaaceas () {) )y -~ ()

@ C.Programs & information on local cable channels...... . () {") () ()
D.Value for money paid.....cievevass Gt et seeenesaeeaan () () () ()
E.Likelihood of centinuing with cable service........ . () () {) { ) 12

4.Have you heard or read about HOME BOX OFFICE - a special extra fee channel that provides
current movies{without commercials lnterruptlons or editing), sports, enterrainment
specials,night club acts,etc.: . YES=-NOwWw a subscriber { Y13-1
YES-Used to subscribe { }=2
i ) YES-Never subscribed { »=3
; If "YES" ,how did HOME BOX OFFICE originaliy come to yowr attention: NO (=4 .
i HOME SALES CALL ( )14-1 - TELEPHONE SALES CALL ( )-2 SALES LETTER ( )~-3
i BILLBOARD or POSTER { } -4 TV AD { )=5 RADIO AD ( ) =6
® :
: NEWSPAPER AD ( )=7 BROADCAST, NEWSPAPER, MAGAZINE NEWS COVERAGE ( )-8
GENERAL WORD-of-MOUTH ( )=9 (CHECX MORE THAN ONE ANSWER IF NEEDED)
If "YES™.-.and not now a subscriber...can you tell us your main reasons why -
; _-you are not now ' 2 subscriber- to HOME BOX OFFICE:’ . 15
®~ - . : 16
! . ) 17
S. Do you know anyone who subscribes to HOME BOX OFFICE: YES ( )18-1" "NOo ( )-2
VERY . DON'T
If "YES™......as far as you know..... how do they GOCOD  GOOQD FAIR POOR XNOW
® feel about their HOME BOX OFFICE SERVICE () () () ()Y () 19

6. Based on what you now know about HOME BOX OFFTICE .
how would you rate its chances of adding to your {): () () O 20
viewing pleasure and convenience - :

® 7. How would ‘'you rate the value of:
A.Being able to watch current movies without
- commercials,interruptions or edlting ................. () 21
B.Being able to watch all movies o. TV uninterrupted...( )
C.Being able to see reoeated showings of a current £ilm( )
D.Being able to see film you missed seeing in theatre..( )
o . E.Being able to see film at home instead of theatre. ees ()
)
)
)

F.Being able to see films never shown onR TV..weeeciwo. s

kel alakalale e
Mot N Nt Nk Nyl gl St Nt

G.Being able to watch srorts events not now on TV..... o

H.Being able to see rhildrens shows without ommercials (

I.Being able to see comrlete stage,concert,night club,etc.
. attractions not usually shown on TV....... ceeteee e ()

® 5.Some movies of accepted artistic guality are considered
too violent or specific for young viewers,and are given
"R" ratings. How would ycu rate the idea of such filmsif

SN A.Shown without restriChiOnS.....eecerscacesccrcsossoas
B.Shown only after 9:00 PM....c.eeecroerncceccnreccacnne

C.Shown only after 11:00 PM.......... Ceseseceeccnoana ..

o D.Shown only if TV set had lock & key attachment ..... ..

E.Never shown at. all under any conditions..............
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13.How many different magazines does your family subscribe to

9.Have any family members in these listed age AGE of FAMILY MEMBER
groups attended a movie theatre: 17-24 25-34 35s0ver
during the past 3 MONERS...etevneeronns-sscas YES { )-1 ()=-3 ( )-5
. . NO ()-2 ( )-4 ()-6
If "YES",how often (fill in).eveveevecoooccns 36 37 38
between 3 to & months 3890 s.ceveccosavecnncns YES { )-1 ()-3 ( )-5
10.Try to reczll you and your family's movie-going .
habits of the past vear...... compared to,let's
say....three years ago. Though it's hard to
remember exactly, do you have the feeling that . . .
your family's movie-going can be described as: . . .
A. Going to movie theatres MOLE.....sccecooesse R O () ()
B. Going to movie theatres about the same, .. e () () { )
C. Going to movie theatre leSS.....ceceicscseecens e () () ()
D. Stopped going altogether in past three years..... () () {)
E. Stopped going altogether more than three yearsag ( ) {) { )
ll.Have any family members in these listed age . .
groups attended a sports event: - . . .
during the past 3 monthS...eeecesccceconcesn YES {)-1 ()-3 { )-5
NO A )=2 ()-4 { )-6
If "YES",how often (£fill in).....ccceievecnccess 46 47 48
between 3 t0O 6 MONthS 390 cveeceveccvoacnane yes ()-1 o )-3 ( )=5
: NO ()-2 ()-4 ()-6
12.Have any family members in these listed age . . .
groups attended a live entertainment such as .
concerts,stage shows,night clubs,etec. . . .
- during the past 3 menths ..... cesesesensenne YES ()=-1 ( )-3 ()=-5
NO (1-2 ()¥=4 ()-6
If,"YES",how often (£fill in)ececeececsocccancas. 51 52 53
between 3 and 6 mMONthS 8G90 ceeevrevacccss ... YES {)-1 ()-3 ( )=-5
NO ()-2 { )-4 ( )-6

or buy often: ONE ( }55-1 THO ( )-2 THREE ( )-3 FOUR or MORE ( )-4

14.Have you seen or heard of VIDEO CASSETTE RECORDERS (such as Sony Betamax,JVC Vidstar,
- RCA Selectric,etc.) that can be used in the home to tape record TV programs off-the~air

for later play-back on yowown TV set....at a time of your own choosing:
(With pre-set timer no one has to ‘be home)

(NOTE:The video cassette used to tape a show costs about $15.
Figure on $30 for a longer movie.It can be erased =nd
used again,just like audio tape. You will soon be able
tobuy or rent movies,other entertainment programs and
instructional programs at various prices.

Video Cassette Recorders now sell for about $995)

15.Dc you own a VIDEO CASSETTE RECORDER:

PLAN TO BUY

Cable

YES ( )56-1
NO ( }-2

YES { )57-1
NO ( })-2
soon () -3

35

39

40 .

44

45

49

50

54



*

16.1f you don't have a VIDEO CASSETTE RECORDI:'. and

~s
do not plan to buy one soon,would a lower price
("\ interest you in buying one: : YES ( )58-1
‘ ' _ NO ( )=2
1f “YES",at what price would you be likely to buy:
. (£i11 in) 59

® 17.Suppose you did have a VIDEO CASSETTE RECORDER
someday (or already have one)....how would you VERY
its value to your family's entertainment for: GooD GOOD  FAIR  POOR
A.Recording a show when no one is home or watching TV...( ) () () () 60
B.Recording one show while viewing another show......... {2 () () ()
C.Recording the show you're viewing for ‘repeat viewing..( ) {) () {)

® : D.Buying or renting pre-taped MOVie..li.cecocevceencrers () {) () ()
E.Buying or renting pre-taped SpecialsS...cecvracscsaeens () () () ()
F.Buying or renting pre-taped sports events........ ceessl ) () () ()
G.Recording feature films off-the-air........ tecerananssl) () Yy . ()
H.Recording made-for-TV films Offethe=aiT..cceseecscssas () () ) ()
I.Recording entertainment specials off-the—ail.ceeessses () () () ()

e J.Recording situation comedies off the AiLsveceoncons cea () () () ()
K.Recording sports events off-the-ail.......cceeeeev-cr: () () () ()
L.Subscribing to HOME BOX OFFICE........to tape its showd ) () ) () 71

1g8.Have you seen or heard of electronic video games that can be played on your TV set:
YES { }72-1
NO ()-2
© 19.Do you own any electronic video. games:
’ : YES ( )73-1
No ( )-2
(-\ PLAN TO BUY SOON( )-3
20.About how often does the family eat dinner out each month:
0 _  ONCE {)74-1 2 TIMES ( )-2 3 TIMES ( )-3 4 TIMES ( )-4 5 or MORE TIMES ( }-5
21.Do .you live in: OWN BoME ( )75-1 RENTED HOUSE ( )-2 MOBILE HOME ( )-3
RENTAL APARTMENT { }-4 CO-0OP or CONDOMINIUM APARTMENT { )-5
22.How long have you lived at your present location:

®» . UNDER ONE YEAR ( )76-1 1to2 YEARS ( )=-2 2 to 3 YEARS ( )-3 3 to 5 YEARS ( )-4
MORE THAN 5 YEARS ( }-3 '

80(1)
53.Please fill in the number of persons in your household in the age groups listed below:
MEN © WOMEN . TEENS CHILDREN
18-24 (5) (10) 12-17 . -(18) 2-11 (16)

) ~25-34 ° (6) (11) S
35-49 (N (12) . HEAD of HOUSEHOLD
50-64 (8) (13) . . MALE age FEMALE
65+ (9) (14) (Please check (V) age)

™ yg-34 ()17-1 18-34  ()18-1

@ 35-49 ( )-2 35-49 ( )-2

50+ ( )-3 50+ { )=3
Cable

-please complete on next page-




We ask the final- two gquesticns for statistical background soO that we can properlv
represent your family and area in an accurate cross-section. It's in strict

confidence.....just like the rest of this Viewer Preference Poll.
24.What category best describes your last school attendance: MALE HEAD FEMALE HEAD
' . OF HOUSE OF HOUSE
A.Attended grade SChoOl. . verecoeeas -o. ()19-1 { )20-1
B.Completed grade -school....c..ceeeen { ¥=-2 { )=2
c.Attended high sSchoOl...c.ceeevcvsere { )-3 ()-3
D.Completed high school........ ceenes ( )—-4 ( )=4
E.Attended college..cereececccns eeesal }-5 { )~-5
F.Completed college....ceeeeovcvonces ( )=-6 ( )-6
25.What category best describes your family's total yearly income:
Under $7,000 ( )21-1 © $15-519,999 ( )~4
$7-511,999 ()-2 © $20-$24,999 { )-5
$12-514,992 ( )-3 $25,00080ver{ )=6
26.Does the female head of household work: FULL TIME ( )22-1
PART TIME ( )=-2
{less than 30 hours per week)
'NOT WORKING ( )-3
80(2)

) {

THANK YOU VERY MUCH FOR YOUR VALUABLE COOPERATION IN GIVING US THIS INFORMATION TO ADD
TO THE VIEWING DIARY YOU RICENTLY KEPT FOR US. WE CAN ASSURE YOU THAT YOUR ANSWERS WILL
HAVE A MAJOR IMPACT ON THE FUTURE DIRECTION OF HOME ENTEQ?AINMENT.

Please return this questionnaire in the envelope provided by us. It's already
stamped and addressaed for your convenience. Just drop it in the mail box at
your earliest convenience. Thank you again....... weessesens

Robert Schultz
PRESIDENT
Cable




ATTACHMENT D

REASONS WHY PEOPLE SUBSCRIBE TO CABLE-TV

More Channels/Program Variety/Viewing Hours 59.0%

Better Reception 40.1
Sports (Distant Signal) 10.8
PBS Stations 8.0
Others - 6.4
Movies (Distant Signals) 5.3
Roof Antenna Unavailable/Unwanted - 5.0 Y

1/ Totals more than 100%, since more than, one answer could
T be given.




ATTACHMENT E

© Based on Cable Sample of 564 households cooperating in

o the attitudinal questionaire:
at
95% CONFIDENCE LEVEL
LEVEL OF RESPONSE Two Standard Erxrors
° ,
% %
5 or ‘95 +1.9
10 or 90 +2.5
®
20 or 80 +3.4
30 oxr 70 +3.9
40 or 60 +4.1
o
50 +4.2
STANDARD ERROR CALCULATION FORMULA
° ,
2 S.E. = PQ
| n X 2
[
P=Response Level
0=1.00 minus Response Level
n=564
@ ’ .
- The chances are 95 in 100 that the sampling error is not larger
than the figure shown, based on a probability sample of 564.
{:ﬁ
° .
0



Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of

Distribution of Cable
Television Royalty Fees

REQUEST FOR THE TRIBUNAL TO TAKE
OFFICIAL NOTICE OF MATERIAL CONTAINED
IN THE FILES OF THE FEDERAL
COMMUNICATIONS COMMISSION

Cable systems have repeatedly demonstrated the
high value they place on non-network distant signal sports
programming through their participation in various pro-
ceedings before the Federal Communications Commission
("FCC"). Attached hereto are true and complete copies of:
(1) statements submitted by cable operators and subscribers
during the FCC's rulemaking proceeding in Docket No. 19417
dealing with cable importation of distant signal sports
programming; and (2) petitions by cable operators requesting
authority to carry distant signal sports programming otherwise
prohibited by FCC rules, and documents related to these

petitions. The Joint Sports Claimants hereby request that



the Copyright Royalty Tribunal take official notice of
this material. For the convenience of the Tribunal, the
Joint Sports Claimants have also summarized this material
in the attached memorandum.

Respectfully submitted,

Qﬂ/uﬂaq \%L\A—\

Jane ﬁ/ Fltzpatrlck

Dafvi H Lloyd

Robegfrt Alan Garrett

Vicki J. Divoll
ARNOLD & PORTER
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

- and -

Philip E Hochberg

VORYS, SATER, SEYMOUR &
PEASE

1800 M Street, N.W.
Suite 800 South
Washington, D.C. 20036

Attorneys for the Joint
Sports Claimants

Of Counsel:

Alexander H. Hadden

Office of the Commissioner
of Baseball

15 West 51st Street

New York, New York 10019

Date: March 24, 1980



SUMMARY OF FCC MATERIAL FOR WHICH
OFFICIAL NOTICE HAS BEEN REQUESTED

I. SPORTS BLACKOUT RULEMAKING PROCEEDING

In 1972 and again in 1974 the FCC requested comment
from interested parties on proposals to limit the carriage
of distant signal sports programming by cable television

systems. See Notice of Proposed Rulemaking in Docket No.

19417, 36 F.C.C.2d 641 (1972); Further Notice of Proposed

Rulemaking in Docket No. 19417, 50 F.C.C.2d 48 (1974). At-

tached as Exhibits 1 through 16 are copies of representative
comments submitted by cable operators and subscribers in
Docket No. 19417, from which the following statements have
been excerpted:

—— "The proposed blackout rule would
pare away the most attractive distant
signal offerings leaving cable on the
verge of financial disaster." Comments
of Teleprompter Corporation at 27, dated
April 22, 1975 (Bxhibit No. 1).

-—- "Heritage's experience in the market
indicates that one in every 4 subscribers
will pay for cable service only because
it brings sports programming on independent
signals not available off-the-air. If a
significant amount of sports programming
is prohibited, this will have a direct and
serious impact on the ability of cable
service to survive in this market." Comments
of Heritage Communications, Inc. at 6, dated
January 31, 1975 (Exhibit No. 2).



-~ "Recent surveys indicate that up to 25%
of our subscribers initially became sub-
scribers because of the attractive sports'
package." Letter from Cablevision of Knox
County (Maine) to Senator Muskie at 1,
dated April 4, 1975 (Exhibit No. 3).

—-=— "Without the importation of distant signals,
especially sports programming, most of the
major market cable systems in this country
will cease to be viable businesses." Letter
from Pasadena Cablevision (Texas) to Rep.
Jack Brooks, dated March 17, 1975 (Exhibit
No. 4).

-— Since the public wants more and more sports
programming and a greater diversity thereof,
the sports black-out rule would not only
cause a loss of subscribers already on Cable
TV service but would, also, deter many
potential customers from subscribing." Letter
from Televents (California) at 1, dated
February 19, 1975 (Exhibit No. 5).

~- "Denial of sports programming will halt
growth of one of the few rapidly expanding
industries and employers [cable television]
in Arizona . . . ." [Letter from Mohave Cable
Company (Arizona) to Rep. Morris Udall,
dated February 25, 1975 (Exhibit No. 6).

-— "Most importantly please realize that many
local people become subscribers because of
the additional sports programming which I can
provide to them. Taking this feature away
from my system would mean . . . that our system
will most assuredly be subject to a decline in
the rate of new subscribers and certainly to
an increase in the number of subsciiber can-
cellations." Letter from Teleprompter Cable TV
(New York) at 1, dated May 1, 1975 (Exhibit
No. 7).



"Should the FCC approve the sports black-
out provision as it is presently stated,
then I invite each commissioner to
personally answer the phone calls and
letters from our subscribers when we remove
the sports programming they are currently
receiving." Letter from United Cable Tele-
vision Corporation of Connecticut at 2,
dated March 3, 1975 (Exhibit No. 8).

"Professional sporting events are a major
attraction for Cable Television subscribers
in Arizona, and such events attract a sub-
stantial portion of the viewing audience of
Cable Television systems. . . ." Comments of
Arizona Cable Television Assn. (Resolution,

p. 1), dated January 30, 1975 (Exhibit No. 9).

", . . RVS submits that CATV systems in the major
markets must have access to sports programming

to have any chance of success for survival."
Comments of RVS Cablevision Corp. at 7, filed
March 3, 1975 (Exhibit No. 10).

"A significant factor in [the] . . . devel-
opment [of cable television] is the ability of

a cable television system to bring to its sub-
scribers major sporting events of professional
baseball, basketball, football, and hockey."
Comments of New Jersey Cable Television Assn. at
2, dated January 31, 1975 (Exhibit No. 11).

" [The proposed rule] is infuriating! . . . .

If it becomes necessary for TelePrompter Cable
TV to shut off any of the New York City channels
it presents . . . I would find Cable TV useless.
I would probably have it removed from my home."
Letter from subscriber in Horseheads, New York,
dated June 5, 1972 (Exhibit No. 12).

"I pay $7.25 a month for cable T.V. and would
never have had it installed if it were not



IT.

for being able to enjoy the Cubs and White

Sox games during the baseball season." Letter
from subscriber in Galesburg, Illinois, dated
March 7, 1975 (Exhibit No. 13).

"[We] strongly urge you not to support the
sports blackout rule on cable systems. Sports
programs are the main reason for which we watch
television. . . ." Letter from subscribers in
Lafayette, California, dated March 5, 1975
(Exhibit No. 14).

" [Sports on cable] is one of the highlights

in our lives. You are not serving the public
interest if you should rule on a blackout. 1In
fact, I would cancel cable in all probability."
Letter from subscriber in Pleasant Hill, Cali-
fornia, dated March 12, 1975 (Exhibit No. 15).

"[P]lrofessional sporting events are a major
attraction for Cable Television subscribers in
Arizona and such events attract the substantial
portion of the viewing audience of Cable Tele-
vision Systems . . ." Resolution of the City
of Douglas, Arizona at 1, filed March 24, 1975
(Exhibit No. 16).

SPECIAL RELIEF PROCEEDINGS

A..

Importation of Chicago White Sox Telecasts
on WSNS-TV

In 1973, WSNS-TV (Chicago, Illinois) acquired the

right, previously held by WFLD-TV, to broadcast the White

Sox baseball games. In response to this change, over a

dozen cable systems in Iowa, Indiana and Illinois requested



emergency relief from the FCC to permit carriage of the
WSNS-TV telecasts of White Sox games.

For example, in Dubuque TV~-FM Cable Co., 40 F.C.C.2d

393 (1973) (Exhibit No. 17), a cable operator serving
Dubuque, Iowa and East Dubuque, Illinois requested authority
to delete the WFLD-TV signal and to substitute the WSNS-TV

*
signal.—/ The FCC granted the waiver, stressing that the
public interest would be best served by permitting the
substitution so that cable subscribers could continue to
receive programming which the system "has been at such pains

to provide." Id. at 394.

In Dixon Cable TV, Inc., 42 F.C.C.2d 333 (1973)

(Exhibit No. 19) and Video Service Co., 40 F.C.C.2d 480

(1973) (Exhibit No. 20), several Illinois and Indiana cable
systems sought special temporary authority to carry the

WSNS-TV signal only during the broadcast of White Sox games.

*/ Only four years earlier, after the Chicago station

it had been carrying discontinuted broadcasting the White
Sox, this same cable operator sought and obtained waiver
of the FCC's former "leap-frogging" prohibition so that
it could import the White Sox telecasts on WFLD-TV.
Dubuque TV-FM Cable Co., 18 F.C.C.2d 25 (1969) (Exhibit
No. 18).




In a letter to the FCC, the president of the Cable Television
Company of Illinois stated that: "The White Sox's games have,
without question, become the single most popular programming
carried on our system." Letter from Mr. Roy E. Bliss to Mr.
Ben F. Waple, Secretary of the FCC, dated January 22, 1973
(Exhibit No. 21).

Recognizing the "uniquely valuable appeal" of White

Sox games to the cable subscribers, Dixon Cable, 42 F.C.C.2d

at 334, the FCC permitted the cable systems to "cherry pick"
the distant signal during White Sox broadcasts for one
baseball season, pending the filing and determination of
applicatidns for full signal carriage substitution of WSNS-
TV. Eleven cable systems were subsequently granted permis-
sion to substitute the WSNS-TV signal on a full-time basis.

Logansport TV Cable Co., 46 F.C.C.2d 126 (1974) (Exhibit No.

22). In justifying its certification of the change in
carriage, the FCC again noted the "public interest impor-
tance of the continued carriage of Chicago White Sox games."

Id. at 128. Accord, Freeport Cablevision, 47 F.C.C.2d 58

(1974) (Exhibit No. 23).



B. Importation of Pittsburgh Pirates Telecasts on
KDKA-TV

In Potomac Valley Television Company, Inc., FCC File

No. CSR-1243 T, a cable system serving 16 communities in
Maryland, West Virginia and Pennsylvania, sought, and re-
ceived, special temporary authority to carry KDKA-TV (Pitts-—
burgh, Pennsylvania) only while that station was telecasting
the away games of the Pirates baseball team. Letter from
Chief, Cable Television Bureau, dated April 7, 1978 (Exhibit
No. 24). Although the cable system simultaneously filed an
application for permanent, part-time carriage of KDKA-TV
during telecasts of Pirates' games, emergency temporary
authority was urged so that the system's subscribers would
not miss "the next away game." Application for Special
Temporary Authorization at.2, dated March 25, 1978 (Exhibit
No. 25).

C. Importation of Boston Red Sox and Bruins Telecasts
on WSBK-TV

In Maine Cable Television, Inc., 34 R.R.2d 1452

(1975) (Exhibit No. 26), a cable system serving Bangor,
Maine, requested the FCC to waive its rules to permit
importation of WSBK~TV's (Boston, Massachusetts) telecasts

of Bruins and Red Sox games. In support of its request, the



cable system explained that it and two other cable systems
had spent over $250,000 to construct a microwave link for
"the primary purpose of bringing Boston professional sports
events to the Bangor area." 34 R.R.2d at 1455.

Similarly, in American Cablevision Co., 46 F.C.C.2d

78 (1974) (Exhibit No. 27), a cable system serving communi-
ties in New Hampshire sought authority to substitute the
distant signal of WSBK-TV for that of WKBG-TV (Cambridge,
Massachusetts). Alternatively, it requested authority to
carry WSBK only during WSBK's telecasts of the Bruins hockey
games. In its petition the cable system explained that
"there is a high degree of interest in the games of the
Boston Bruins among [its subscribers]"; and that the Bruins'
telecasts have "a uniquely valuable appeal and interest to
[its subscribers]." Request for Special Temporary Authoriza-
tion at 2, 3, dated September 14, 1973, FCC File No. CAC-3076
(NHOOLl) (Exhibit No. 28). In its opposition to the petition
Station WRLP noted:

"It is obvious that TPT's [American Cablevision]

request to carry WSBK-TV is an attempt to bring

in programs which it believes will attract more

subscribers to its system, thereby increasing its
revenues and profits. Yet, TPT wishes to give up



nothing in return for this substantial economic
benefit. It wants not only these new, more attrac-
tive programs but continued carriage of two inde-
pendent signals." Opposition to Application at 6,
dated October 15, 1973 (Exhibit No. 29).

D. Importation of Philadelphia Phillies and Flyers
Telecasts on WPHL-TV and WIAF-TV

'In Micro-Cable Communications Corp., FCC File No.

CSR-1321, cable systems serving over 30 communities in New
Jersey and New York petitioned the FCC for special relief

to permit carriage of one Philadelphia station, WTAF-TV,

only during the Flyers hockey season, and another Philadelphia
Station,.WPHL—TV, only during the Phillies baseball season.

In their Petition for Special Relief at 2, dated July 19, 1978
(Exhibit No. 30), the cable systems stressed that it would be
"highly desirable" for them to be able to alternate carriage on
a seasonal basis so that they could present distant signal
sports programming year-round.

E. Importation of Kentucky Colonels Telecasts
on WHAS-TV

In Owensboro on the Air, Inc., 50 F.C.C.2d 816 (1975)

(Exhibit No. 31), a cable system serving Owensboro, Kentucky,
petitioned the FCC for authorization to import the signal of

Station WHAS-TV (Louisville, Kentucky) only during the
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broadcasts of 14 Kentucky Colonels basketball games. In its
decision, the FCC noted that one of the local stations
carried by the cable system opposed the petition by arguing
that if the FCC were to permit the importation of the signal,
the "great popular appeal" of the sports programming would
cause substantial audience fragmentation in the local market.
50 F.C.C. 2d at 817.

® F. Importation of Cincinnati Reds Telecasts
on WLEX-TV

In Husco Cablevision Corp., 40 R.R. 2d 1422 (1977)

(Exhibit No. 32), a cable system serving several communities
in West Virginia sought authority to import station WLEX-TV
(Lexington, Kentucky) only while WLEX~-TV was carrying certain
o of the baseball telecasts of the Cincinnati Reds.

G. Importation of Kansas City Royals Telecasts
on WDAF-TV

® Recently Columbia Cablevision (Columbia, Missouri)
petitioned the FCC for authority to import Station WDAF-TV
(Kansas City, Missouri) only when that station was broad-
casting the games of the Kansas City Royals baseball team.
Petition for Special Relief, dated January 28, 1980, FCC

File No. CSR-1693 (Exhibit No. 33). In its petition, Columbia
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Cablevision explained that it had been importing the tele-
casts of the Royals over Station KBMA-TV (Kansas City,
Missouri); however, commencing with the 1980 season, KBMA-TV
lost its Royals' telecasting rights to WDAF-TV. Columbia
Cablevision further noted that
"one of the principal reasons for KBMA-TV's appeal
to Columbia residents has been the Station's
telecasts during past years of numerous Kansas
City Royvals baseball games . . . . [T]hese
telecasts are an essential element of Cable-
vision's service to present and potential sub-
scribers." Petition at 2-3.
Columbia urged the FCC to grant its petition so that it

would not "lose well-established and attractive sports pro-

gramming." Petition at 6.
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®
| BEFORE THE
| FEDERAL COMMUNICATIONS COMMISSION
e WASHINGTON, D.C. 20554
In the Matter of Amendment )
® of Part 76 of the Commission's )
Rules and Regulations Relative )
to Cable Television Systems and ) Docket No. 15417
the Carriage of Sports Programs ) :
on Cable Television Systems )
°
COMMENTS OF TELEPRQMPTER CORPORATION
Teleprompter Corpcration (hereinafter "Tele-
@
prompter") respectfully submits its comments in response
to the above captioned Notice of Proposed Rule Making released
. by the Commission on February 3, 1972, FCC 72-109, 36 F.C.C.2d

- 641 (1972) and the Further Notice of Proposed Rule Making,

released December 23, 1974, FCC 74-1416, F.C.C.Zd

(1874) . -

I. INTRODUCTION

In its original February 3, 1972 Notice of Proposed

Rule Making the Commission proposed a rule which would preclude

the carriage of a distant television signal embodying the per-

formance of a professiconal baseball, basketball; football or
hockey game on a cable system located within the predicted

Grade B contour of a televisicn station located in the home




city of a professional baseball, basketball, fodtball or hockey
team when a professional team "in the same sport" is playing at
home. Carriage of such distant signals would be allowed only
(1) if the sport telecast is being broadcast by a television
station which is within 35 miles of the "reference point" of
the cable system community; (2) if the television statign is
significantly viewed; or (3) if the home team and its league
give consent to importation.

In its December 23, 1974 Further Notice of Proposed

Rule Making the Commission apparently decided not to withdraw
or substantially modify its original proposal based on the
extensive comments filed heretofore and/or oral argument before
the Commission in July, 1972. The Commission requested additional
comments, pargacularly based on the enactment of P.L. 93-107
limiting the scope of telecast black-outs and on- the deletion
of Section 111(c) (2) (C) (the sports carriage provision) of the
Copyright Revision Bill. The specific gquestions raised by the
Commission in its December 23, 1974 Notice are discussed through- .
out.

The proposed black-out of sports prograﬁming would
fundamentally impair the economic validity of cable systems.
It would deprive cable subscribers of access to the most

attractive programming available on distant. signals and imperil



the penetration of cable in major markets upon thch the
development of new cable services is so dependept.
Teleprompter is, therefore, gravely concerned by the Commission's
continued consideration of a regulation so clearly beyond its
authority, so repugnant to the constitutionally protected
rights of viewers and cable operators, and so detrimental to
the integrity of the Commission's regulatory scheme for cable.
Therefore, these comments primarily addfess themselves to

the fundamental legal deficiences of the.proposed rules --
which should lead the Commission, we submit, to a summary
dismissal of this proceeding —-- rather than to any incremental
revision of what is so clearly an unnecessary, unlawful, and

unacceptable regulatory proposal.

IT. SUMMARY OF POSITION

While the proposed black-out rule puréorts to
regulate signal carriage by cable systems, in its practical
effect it operates to deny television viewers access to
sports programming. By its very terms, the rule operates for
the benefit not of viewers, but of professional sports teams
and leagues.

Consent to carry the signals which would be blacked
out under the proposed rule may be granted not by local broad-

casters but jointly by the home team and league. The rule does
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not protect against impairment of audiences or advertising
revenues of local broadcasters; instead it purports to protect
the gate receipts of professional sports teams who are not
subject to regulatory oversight by the Commission.

The proposed regulation is a classic example of
the attempted abuse of the regulatory process for the pro-
tection of special interests. At a time when there is
increasing public¢ pressure to eliminate unnecessary, wasteful,
anticompetitive, anticonsumer-oriented regulation, the
Commission should be summarily refusing even to consider such
a heavy handed extension of its regulatory powers.

The Commission clearly does not possess the
authority to adopt rules to protect professional sports teams
for reasons outlined in Part IIX hereof (pp. 6-10). It has
no mandate from the Congress to act as a National Sports
Commission assessing the viability of professional sports
teams and assuring that interests of those who own and manage

professional teams "survive or thrive." Notice of Proposed

Rule Making, 36 F.C.C.2d at 641 (1972).

The Commission has never construed its mandate
under the Communications Act to allow it to restrict broad-
casters' telecasts to preserve "localism" in sports and, for

example, to protect minor league baseball from any impact of

‘major league game-of-the-week coverage. Certainly broadcasters
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would not have stood still for Commission regulation
restricting their right to carry telecasts of major league
baseball games.- Nor would they have tolerated for é moment
any restriction on their carriage of feature films to protect
theatre owners from the spate of movies recently carried on
network television.

Any such regulatory restrictions upon broadcasters'
carriage of sports or feature films would be stridently de-
nounced as beyond the authority of the Commission and as an
unconstitutional restraint on the editorial discretion of
broadcasters. Broadcasters seem, however, to operate under
a double standard as far as regulation of programming content
is concerned. A regulation‘which would be considered unconsti-
tutional and beyond the Commission's authority when applied
to broadcasters is somehow in the public interest when applied
to cable operators. Broadcasters cannot continue to have it
both ways invoking the First Amendment only when it serves
their own economic interests. For, today's restrictions on
program carriage by cable systems may become the precedent
for tomorrow's restraint on broadcasters' rights under the
First Amendment.

The proposed regulation is unguestionably an

unlawful restraint on the constitutionally protected rights

"of television viewers to have access to television programming.



The proposed rule subordinates the paramount interests of
viewers in the reception of television programming to the
economic interests of sports entrepreneurs. (See Part IV
hefeof, pp. 18=25).

At the very least the Commission must £ind com-
pelling or cogent public interest considerations -- and not
merely the need to protect‘the economic interests of sports
entrepreneurs =-- to justify so substantial a restraint on
the access of viewers to programming. Yet the record in this
proceeding to date will not sustain any public interest
finding in support of the proposed restrictions. On the
contrary, it is evident that the proposed rule will irre-
parably damage the Commission's regulatory scheme for cable
and other important regulatory objectives. (See Part V
hereof, pp. 25-28 ).

Where the cumulative burden of a protectionist regu-
lation will be so detrimental to viewers, cable operators,
independent stations, and the regulatory scheme generally
and where there is no evidence of actual demonstrable
harm to the public interest from unrestricted importation of
sports programming, the Commission should flatly refuse to
adopt the proposed rule. At most it should seek a less
restrictive alternative than a sweeping across-~the-board pro-

hibition, directed at prospective injury, that far exceeds the




scope of}Congressionally mandated protection of telecast
black~-outs. (See, particularly, the discussion in Part IV
hereof, pp. 12-13).

Such a less restrictive alternative is clearly avail-
able. The Commission may grant special relief from the signal

carriage rules adopted in its February 3, 1972 Report and Order,

36 F.C.C.2d 41, 43, 186-187 (1972) where the interests of any
person are adveréely affected. The advocates of any scheme
of prior restraints on the public's access to sports pro-
gramming must clearly and convincingly demonstrate that
special relief procedures are an inadequate means of

achieving the objectives of the proposed rule even assuming

that protection of sports interests is within the authority

of the Commission - an assumption which Teleprompter firmly

disputes.

ITI. THE COMMISSION IS WITHOUT AUTHORITY TO
ADOPT THE PROPOSED "BLACK-OUT" REGULATION

A. . The Communications Act of 1934, as Amended,
Confers No Authority to Adopt the Proposed
Rule .

No provision of the Communications Act of 1934, as
amended, 47 U.S.C. §151 et seq., vests the Commission with

authority to act as a Federal Sports Commission overseeing

.and protecting the economic viability of those engaged in

the business of producing prcfessional sports events.



It is a fundamental principal of administrative law
that a federal regulatory agency may exercise only such powers
as have been delegated to it by the Congress. Regents v.

Carroll, 338 U.S. 586 (1950); United States v. Radio Corp.

of America, 358 U.S. 334 (1959).

After the Commission finally asserted authority to
require prior consent to the carriage of broadcast signals

in the Second Report and Order 2 F.C.C.2d 725 (1966), the

Supreme Court held the Commission's authority to regulate
cable "is restricted to that reasonably ancillary to the
effective performance of the ‘Commission’s various responsi-
bilities for the regulation of television broadcasting.”

United States v. Southwestern Cable Co., 392 U.S. 157, 178

(1968) . Subsequently in United States v. Midwest Video Corp.,

406 U.S. 649 (1972), the plurality opinion of a closely divided
Court held that in regulating cable television the Commission
was not limited to protecting over-the-air broadcasting but
could act affirmatively to further its statutory objectives

with respect to broadcasting. Id. at 664-665. In his con-
curring opinion, Justice Burger noted that, in reguiring

cable operators to engage in the origination of programming,

the Commission strained "the outer limits of even the open-ended
and pervasive Jjurisdiction that has envolved by decisions of

the Commission and the courts.” Id. at 676.



Clearly, the intended purpose of any regulation of
cable activity must be within the limits of the Congressionally
mandated objectives of the Communications Act. The proposed
regulation is manifestly outside those purposes since it is
protective not of communications companies within the
jurisdiction of the Comﬁission but of the gate receipts of pro-

fessional sports teams.

In GTE Service Corp. v. FCC, 474 F.2d 724 (2nd Cir.

1973), the Second Circuit nullified a comparable attempt by

the Commission to overstep its authority and regulate a market
beyond its jurisdiction. In GTE, the petitioners, telephone
common carriers, challenged regulations adopted in the
Commission's inguiry into the interdependence of computer

and communications, which precluded self-dealing between a
common carrier and a data processing subsidiary. The Commission

contended that the regulations in question were supported by

1/ That the proposed sports black-cut rule is intended
only for the benefit of professional sports interests is
obvious. The black-out of signal carriage by cable
operators can be lifted only through the consent of

home teams and sports leagues and not by local broadcasters.
The provisions of the proposed rule do not even purport to
protect sports programming generally. Instead, they apply
only to a limited number of professional sports. Without
any question, the intended beneficiaries of the proposed
rule are interests in a market outside the ambit of the
Commission's jurisdiction.




the policies of the antitrust laws and were necessary to pro-
tect the data processing industry against anticompetitive
practices of common carriers engaged in this business activity.

The Court, however, found the regulations void, as "ultfa vires™®

because the Commission had never asserted its jurisdiction over
data processing companies. Id. at 734. The potential abuses,
the Court determined, were not "in a market in which the

2/

Commission has jurisdiction.” Id.

2/ At least in adopting its computer inquiry rules the Com-
mission found data processing companies to be engaged in
activitie$ heavily interwined with the use of communications,
if not in the outright provision of communications service
for hire traditionally subject to regulatory over sight.
However, the Commission determined to forbear the exercise

of regulatory jurisdiction. See Computer Use of Communications
Facilities, 28 F.C.C.2d, 267, 268, 298 (1971). By contrast,
there is unquestionably no basis for any direct exercise by
the Commission of regulatory authority over professional
sports teams.

In fact, the Commission has not asserted that the
rationale for its proposed rule is to protect the revenues
of broadcast stations or even to protect the continued access
of broadcasters to a category of programming. No such justi-
fication has been advanced because none exists nor could it
be contrived.

Even assuming that there was evidence in the record

to demonstrate that unrestricted importation of distant signals
presently authorized under the cable rules reduces the gate

IFootnote continued]
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It is clearly beyond the purview of the Commission
to be concerned with whether the WFL can survive competition
from imported telecasts of its own games or those of the NFL.
Nor has the Commission any mandate to be concerned with the
survival of a hockey franchise in Washington, D.C.

The Congress has vested the seven Commissioners of
the FCC with authority to regulate the communications industry
but with no responsibility to undertake the task of being

3/

self-appointed commissioners of professional sports.

[Footnote continued]

receipts of a home team -- or imperils the viability of a
league -- it does not follow that broadcasters' profits would
thereby be impaired or that television coverage of sports would
in any manner be diminished. Indeed, cable carriage increases
the audiences of many broadcast stations, particularly inde-
pendent UHF stations. As the comments of many independent
stations in this proceeding indicate, the additional cable
ownership is the often critical difference between profitable
and unprofitable operation.

3/ Ironically, in considering the impact of the prime time
access rules, the Commission noted the rule's impact on

Hollywood and the television production business was 'outside

of the normal ambit of the Commission's expertise” and involved
guestions "which are basically beyond our jurisdiction to
decide." Prime Time Access Rule, 44 F.C.C. 24 1081, 1141 (1974).
Somehow the Commission has thrown caution to the WLnds and
decided that, while it cannot protect the interests. of television
and film producers, it can act as a guardian of professional
sports interests.
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B. ©No Jurisdiction is Conferred Upon the
Commission by P.L. 87-331

Absent jurisdiction directly conferred by the
Communigations Act of 1934, as amended, the Commission has
no'authority to act. The Congress has not delegated authority
to the Commissiqn to enforce P.L. 87-331, 15 U.S.C. §§1291-1293
(1961). The statute makes no reference to the Commission and
can hardly be construed as delegating authority to it to en-
force or effectuate its objectives.

While unguestionably the Commission may take guid-
ance from national policies embodied in legislation other than
the Communications Act in determining where the public interest
lies, it does not follow that the Commission is vested with
authority to take action to enforce such other statutory

schemes. The teaching of GTE Service Corp. v. FCC, supra,

is directly in point. 'The Second Circuit found Llrrelevant
that the self-dealing regulations in question were supported
by the policies inherent in the antitrust laws in circumstances
where the intended beneficiaries of the proposed regulation
were beyond the ambit of the Commission's authority. It is
similarly irrelevant that the proposed rule may or may not
assist the implementation of the provisions of Section 2 of

P.L. 87-331, 15 U.S.C. § 1292, if the Communications Act has
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conferred no authority to regulate or protect the activities

4/

of professional sports teams.

C. The Commission Has Misconstrued and Far
Overstepped Any Congressional Mandate
Conferred by P.L. 87-331

Far from even considering whether any authority to

enforce P.L. 87-331 has been delegated to it, the Commission

é/ There is, of course, the guestion of the relevance of
recent Congressional actions limiting the applicability of

the black-out through P.L. 93-107 and deleting reference to
sports carriage in the Copyright Revision Bill. For reasons
discussed above, since P.L. 87-331 confers no authority on

the Commission, obviously neither does P.IL. 93~107. To the
extent the new limits on black-outs are revealing of Con-
gressional policy, it is apparent that the Congress has
intended to accord high priority to the rights of viewers:

and to limit sharply the scope of telecast restrictions.

Yet such policy guidance is irrelevant in circumstances where,
as here, there is no authority to adopt the proposed rule in the
first place. :

Secondly, with respect to the deletion of Section
111(c) (2) (C) of the Copyright Revision Act -- it is utterly
fatuous to suggest, as has the NBA in its recent comments in
this proceeding, that such action is dispositve of the question
of whether the Commission has authority to act. The decision
of one branch of the Congress not to act on sports carriage
rules in new copyright regulation is entirely irrelevant to
administrative or judicial intexpretation of the jurisdictional
scope of an entirely different statute. Any attempt to "find
meaning” in the Senate's decision would be tantamount to sub-
stituting a crude form of entrail reading for legal analysis.
If the deletion of Section 111(c¢) (2) (C) has any meaning, it
is that sports black-outs are not favorites of the Congress.
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has taken the statute as a carte blanche to formulate a pro-

posed rule which far exceeds the scope of the statute. The
Commission disreéards the clear intention of Congress to assure
thét Section 2 limited the scope of the exemption from the
antitrust laws which permitted the pooling of television rights
by professional football, baseball, basketball and hockey

teams through Section 1 of P.L. 87—331.2/

Thus P.L. §7-331 was clearly intended to be per-
missive in character, i.e. to allow professional sports teams
to exerciée their discretion on a carefully limited basis to
black-out sports events. It did not mandate sports teams -
or even the Commission - to impose across-the-board restrictions
on viewers' access to programming.

Notwithstanding the fact that in granting an anti-
trust exemption the Congress acknowledged prior judicial deter-

minations proscribing as an antitrust violation manipulation of

media coverage of sports events, the Commission has blithly

5/ See H.R. Rep. No. 1178, 87th Cong., 1lst Sess. (1961);

S. Rep. No. 1087, 87th Cong., lst Sess. (1961). Indeed,
Section 2 was inserted solely for the purpose of limiting

the scope of the antitrust exemption by stating that the
exemption would not be available if restraints were placed on
television broadcasts of professional garmes =-- unless the re-
straint was the only one recognized as reasonable by

Judge Grim in United States v. National Football League,

1l6 F. Supp. 319 (E.D. Pa. 1953).
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proceeded to encourage black-outs even where there may be
no pooling of rights. Moreover, it has drafted its proposed
rule to cover games "in the same sport" and not merely games
in the same league.

| Beyond this, in its zeal to act as a Federal Sports
Commission, the Commission would convert local telecast
black-outs into a local reception black-out thereby depriving
viewers of access to programming otherwise available off-air
or within the range of home antennae. Since P.L. 87-331 blacks
out telecasts and not reception, the efiective area of the
black~out is substantialy less than the Grade B contour of a
station in the home city of a sports team and may in fact be
as little as a ten-mile distance from such a city.

Thus, the Commission has completely subverted the

intent of Congress in adopting P.L. 87-331 to strike a
delicate balance between the minimal necessary and reasonable
protection of sports interests and paramount national policies
favoring competition and access to programming. What was
obvicusly drafted by the Congress as a narrow antitrust
exemption has been expanded by regulatory zealotry into a

6/

special relief act for sports interests.

6/ In this regard the Commission should be mindful that its
overriding responsibility is not to extend protection of special

[Footnote continued]



- 16 -

D. Policies Underlying the Commission's
Cable Regulatory Scheme and Sections
303(g) and 326 of the Communications
Act Weigh Heavily Against the Adoption
of the Proposed Rule

Far graver than its grasp for powers which were

not vested by Congress, is the Commission's disregard for

P .

- the potentially destructive impact of its proposed rule on

the regulatory objectives and the exercise of regulatory

powers which were conferred by the Congress. Not only does the
proposed rule not purport to protect brocadcasters; it does not
affirmatively further the statutory policies of the Communic-
ations Act. By fettering cable with unnecessary and restric-
tive regulations, it precludes cable's capacity to (1) act as

a source of locally produced programming supplementing broad-
cast television and (2) strengthen the viability and extend

the coverage of independent UHF stations.

[Footnote continued]

interests but to preserve the integrity of the competitive
operation of the marketplace. The Commission's obligation is
to assess the proposed regulation which is so obviously contrary
to the operation of the competitive system, in the light of
fundamental national policies favoring competition. In Gulf
States Util. Co. v. FPC, 411 U.S. 747, 760 (1273), the Supreme
Court held that "[clonsideration of antitrust and anticom-
petitive issues by the Commission, moreover, serves the
important function of establishing a first line of defense
against those competitive practices that might later be the
subject of antitrust proceedings.”
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If there are any relevant statutory provisions
relating to the Commission's authority to adopt the proposed
rule, provisions such as Section 303(g) and 326 of the Act do
not empower--buf instead prohibit--the adoption of the pro-
posed rule. Section 303(g) mandates the Commission to encourage
the "larger and more effective use of rédio in the public
interest“;Z/ Section 326 prohibits censorship of any type.g/

Both statutory provisions are founded on a strong
Congressional mandate to encourage freedom and diversity of
expression. The effect of a black-out provision is the
exact oppesite. A regulation that limits the disseminétion
and free flow of programming will lead the Commission down

a perilous path precluded by the First Amendment to the

United States Constitution.

7/ Section 303(g) of the Communications Act, 47 U.S.C. §303(g)
states in pertinent that the Commission shall "... generally
encourage the larger and more effective use of radio in the
public interest."

8/ Section 326 provides as follows: "Nothing in'this Chapter
shall be understood or construed to give the Commission the
power of censorship over the radio communications or signals
transmitted by any radio station, and no regulation or condition
shall be promulgated or fixed by the Commission which shall
interfere with the right of free speech by means of radio
communication.”
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IV. THE PROPOSED RULE IS REPUGNANT TO THE CONSTITUTIONALLY
PROTECTED RIGHTS OF VIEWERS TO RECEIVE PROGRAMMING AND
OF CABLE OPERATORS TO ACT AS PURVEYORS OF PROGRAMMING
AND INFORMATION

The proposed sports black-out rule is contrary to
rights of viewers and cable operators protected under the
First Amendment of the Constitution. The Commission by
regulation may not impose a prior restréint upon the right
of the public to receive available programming. Near v.

State of Minnesota, 283 U.S. 697 (1931); Freedman v. State

of Maryland, 380 U.S.51 (1958); Bantam Books, Inc. v. Sullivan,

372 U.S. 58 (1963).

A. The Proposed Rule Infringes Upon Viewers'
Constitutionally Protected Rights of Access
to Sports Programming

From a constitutional standpoint, therg is a crucial
distinction between a telecast black-out and reception
black-out. In the case of a telecast black-out, P.L. 87-331
operates merely to immunize sports interests from antitrust
liability for refusing to make programming available for broad-
cast in a local market. No constitutionally protected rights
of the public or broadcasters are infringed by a Congressionally
authorized telecast black-out since the First Amendment pro-

tects only the dissemination of information and programming
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as well as the reciprocal rights of the public to receive the
same. It does not requirerany person to engage in activities
protected under the First Amendment.

By contrast, the proposed rule applies to programming
which is in the process of dissemination by virtue of its -being
. aired on a broadcast station. It would interfere with What the

Supreme Court has recognized in Teleprompter Corp. v. Columbia

Broadcasting System, 415 U.S. 394 (1974) +o be an act of

reception by the public.

The proposed rule is an unprecedented infringement
of such protected rights. Other Commission rules restricting
or regulating programming activities of broadcasters or cable
operators such as the fairness doctrine, the prime time access
rules or the network exclusivity rules have been repeatedly
challenged on FPirst Amendment grounds but, nevertheless, have
been upheld only because they have been deemed to have un-
touched or to have promoted--and not impaired--the objectives
of the First Amendment in encouraging the wider dissemination
of information. The proposed black-out rule serves no such
purpose. It deprives the public of programming in order to
preserve the economic well-being of sports interests.

Consequently, all the decisions upholding previous

Commission forays into regulating program content can be



distinguished from the proposed Commission action. In all

such cases the paramount objective and effect of the

Commission's regulation was to widen and enhance--and not
9/

to limit--the public's access to programming.

In Red Lion Broadcasting Co. v. FCC, 395 U.S.

367 (1969), the Court upheld the fairness doctrine because
its result was to "enhance rather than abridge, the freedoms
of speech and press protected by the First Amendment." Ig&.

at 375. The Supreme Court justified the restrictions imposed

. on licensees by the viewer's paramount interest in access +o

diverse sources Of programming.

«+. the people as a whole retain their
interest in free speech by radio and
their collective right to have the
medium function consistently with the
ends and purposes cf the First Amendment.
It is the right of viewers and listeners,
not the right of the broadcasters, which
is paramount. [Id. at 390] '

Likewise in Mt. Mansfield Television, Inc. v. FCC,

442 F.2d4 470 (2nd Cir. 1971) the Second Circuit found the

9/ For example, in National Broadcasting Co. v. United States,
319 U.S. 190 (1943), the Supreme Court upiield restrictions on
broadcast licensee's option time because it recognized "unre-
stricted freedom *** resulted in a detriment to the public's
ability to receive diverse programming." Id. at 226-227,.

158



prime time access rule to "be a reasonable step toward ful-

fillment of the [First Amendment's] fundamental precepts™

because its purpose was to encourage diversity of programming.ég/
| By contrast with the network exclusivity rules,

moreover, the proposed sports black-out rule would deprive

the public altogether of sources of programming and would

10/ The Court rejected the networks' and licensees' contentions
that their "protected interests" in selecting programs were
violated for the redson that the court found "the public's

right of access" to be paramount:

To argue that the freedom of networks to dis-
tribute and licenseas to select programming
is limited by the prims time access rule, and
that the First Amendment is thereby violated,
is to reverse the mandated priorities which
subordinate these interests to the public’s
right of access. 442 F.2d at 478.

In the prescnt case the interests served by the proposed
regulation, the economic viability of professional sporcs
teams, must yield when balanced against the viewer's interests
in diverse sources of programming. Moreover, the interests
of professional sports teams relate not, as they did in prime
time access, to the arguably protected editorial discretion
of broadcasters but to the protection of balance sheets of
sports entrepreneurs which are certainly not entitled to
protection under the First Amendment. It is a fundamental
principle underlying the First Amendment that “"the widest
possible dissemination of information from diverse and
antagonistic sources is essential to the welfare of the
public ..." Associated Press v. United States, 326 U.S. 1,

20 (1945). Equally basic to this doctrine is that "the

First Amendment does not sanction repression of that freedom
by private interests." Id. at 20.




foreclose an alternative source of programming available to

viewers. In the many judicial challenges to the exclusivity
rules,él/ the courts have not rejected the applicability

of ‘First Amendment conSLderatlonSQIZ/ They have noted
significantly that "[s]ubscribers would not be deprived of

the opportunity of seeing a particular program, but only of
the choice of seeing that program at different hours, or twice

on the same day." Great Falls Community TV Cable Co. v. FCC,

416 F.2d, 238, 242 (9th Cir. 1$69).

Indeed, all the judicial decisions relating to the
Commission's authority to regulate programming activity
acknowledge the relevance of First Amendment considerations
but weigh them against countervailing concerns about the
impact of unrestricted activity on other First Amendment con-

cerns. As the Supreme Court concluded in Martin v. Struthers,

319 U.S. 141, 144 (1943):

1l/ Titusville Cable TV, Inc. v. United States, 404 F.2d 1187
{3rd Cixr. 1568); Black Hllls Video Corp. v. FCC, 399 F.24

65 (8th Clr. 1968); Conley Electronics Corp. v. FCC, 394

F.2d 620 (10th Cir. 1968).

12/ 1Instead, by applying the decisions discussed herein, they
have weighed whether the result of restrictions on cable's
carriage of signals would enhance or restrict the availability of
programming to the public.. In all these decisions the courts
have relied heavily on the findings of the Commission that
without network exclusivity protection stations would be forcad
off-the~air by unrestricted cable operation.



- 23 -

In considering leglislation which thus
limits the dissemination of knowledge,

we must "be astute to examine the effect
of the challenged legislation" and must
"weigh the circumstances and ... appraise
the substantiality of the reasons advanced
in support of the regulation.”

The interests which can legitimately be weighed as a counter-
13/
vailing factor have been variously described as compelling,”
14/ 15/
substantial, paramount and other similarly stringent
16/ )
criteria. Protection of the business interests of sports

teams hardly warrants a subordination of the protected

rights of viewers.

B. The Proposed Rule Violates "First Amendment
Due Process" Stondards Since (1) There is a
less Restrictive Alternative to the Proposed
Across-the~Board Prohibition of Sports
Carriage and (2) Regulation by Rule Rather
than by Special Relief Procedures Does Not
Adequately Safeguard Constitutionally Pro-
tected Interests Infringed Upon by the
Proposed Rule

In the process of balancing competing interests

the Commission must demonstrate that there is no less

}3/ NAACP v. Button, 371 U.S. 415, 438 (1963).

14/ 1Id. at 444; NAACP v. Alabama ex rel. Patterson, 357 U.S.

—

449, Z64 (1958).

15/ Thomas v. Collins, 323 U.S. 516, 530 (1945).

16/ See, generally, United States v. O'Brien, 391 U.S. 367,
376-77 (1968). :
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restrictive alternative than the proposed across-the-board

.prohibition of signal carriage. Schneider v. State, 308 U.S.

147 (1939); Martin v. Struthers, supra.

Clearly there are less restrictive alternatives
available. Under Section 76.7 of the Rules, the Commission
may always entertain a petition for special relief by any person
aggrieved by the rules. By proceeding in this manner, the
adverse effects of the rule can be limited to those markets
where a broadcaster can demonstrate an adverse impact from
sports signal carriage. The showing can be based on a
specific factual record and on evidence of actual harm—--not
mere speculation about future injury.

Judicial concern about the procedures through

which First Amendment interests may be imperiled is now
well-established in constitutional jurisprudence. In fact,
one commentator has noted an emerging doctrine of First

Amendment due process. Monaghan, First Amendment 'Due Process',

83 Harv. L. Rev., 518, 522-524 (1970).

This constituvtional doctrine requires that the pro-
cedures utilized in adjudiceating First Amendment interests be
properly sensitive to the special nature of activities within

the penumbra of the First Amendment. See Speiser v. Randall,

357 U.S. 513 (1958); Freedman v. Maryland, 380 U.S. 51 (1965);

Southeastern Promotions, Ltd. v. Conrad U.S. (1975).




.............

Teleprompter submits that any reliance by the

Commission upon rulemeking to protect against prospective as

opposed to actual demonstrable harm would constitute a direct

infringement of such First Amendment due process rights.

For the reasons outlined above, Teleprompter
submits that the proposed regulation is fatally defective undér
substantive and procedural standards inherxent in the First
Zmendment. The FCC can no more adopt a rule inconsistent
with such standards than the Congress could legislate such a
proscription. As the Supreme Court of California noted in its
opinion striking down a state legislative initiative barring
pay cable "the very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political contro-

versy. ..." Weaver v. Jordan, 411 P.2d 289, 293 (S. Ct. Cal.

1266); see also West Vircinia State Board of Education v.

).

Barnette, 319 U.S. 624

~~
[
\\e]
s
(93]

V. THE PROPOSED RULE IS DETRIMENTAL TO THE COMMISSIONW'S
REGULATORY SCHEME FOR CABLE AND T0 THE PUBLIC INTEREST

In considering the proposed rule the Commission has a
paramount duty to ascertain where the public interest lies.
The Commission may not act merely as a guardian of those special
interests who urge the Commission to act to protect their economic

well-being. FCC v. Pottsville Broadcasting Co., 309 U.S. 134,

-

138 (1240).



The Commission canncot act as a mediator of contending

interests, attempting to relieve political pressures from one

guarter or another, and then arrive at a bartered solution

which glossas over the more fundamental public interest. WBEN,

Inc. v. United States, 396 F.2d 601, 618 (2nd Cir.) cert.

denied, 323 U.S. 214 (1968). In commenting on the role of
another federal regulatory agency, the Second Circuit stated

in Scenic Hudson Preservation Conference v. FPC, 354 F.2d4 608,

620 (2nd Cir. 1965) cert. denied, 384 U.S. 941 (1966) :

[The Act] does not permit [the Commission]
to act as an umpire blandly calling balls

Pni

and strikes for adversaries appearing before

it; the right of the public must receive

active and affirmative protection at the

hands of the Commission.

The Commission cannot allow the protectionist
pressures from sports interests to impeir its overall regulatory
scheme for cable. Unguestionably the proposed riale will do

irreparable harm to the existing operations of cable systems.

The comments of the National Cable Television Association

Hh

fully delinsate the broad cutlines of the adverse impact o
the proposed rule on the entire industry. As a major
multi~system operator, the adverse consequences for Tele-

prompter are egually severe.



In adopting its overall regulatory scheme for cable,

the Commission sought to offer cable systems carriage rights
substantial enough to allow cable to grow in major markets.

Thé proposed black-out rule would pare away the most attractive
distant signal offerings leaving cable on the verge of financial
disaster.

The promise of a wired nation and a carefully cali-
brated integration of cable into the national television system
will evapcrate with the imposition of one regulatory restric-
tion after another. 2s the comments of some UHF independent
stations have acknowledged, there is an increasingly symbiotic
and mutually supportive relationship between the expansion of
independent UEF television services and the growth of cable.
The viability and growth of independent television stations,
very often competitive with established television network
affiliates, will be jeopardized along with the future of cable.

If the pattern of protectionist regulation continues,
the Commission ultimately will nullify its regulatory deter-
mination in February, 1972 openinc the promise of a new segment
of the communications industry. Television viewers will be
the real victims if this promise is extinguished as a result
of the effects of excessive and anticompetitive restraints.

The Commicsion's failure to refuse flatly to adopt the proposed



. will be definitive evidence that it has failed to

+he expressed concerns in the Administration and

.:ress about unnecessary, excessive, protectionist and

e .oful regulation. The adoption of the proposed rule
> fundamentally compromise the interests of the American
.ic in access to more diverse program offerings in order

® . . . . s
~ovide an unnecessary insurance policy against competitive

ws for professional sports interests.

e

Respectfully submitted,
® f//
TELEPROMPTER CO"’{/_?,C‘ A TT O'\l

e
'éagy‘L CﬁLlsfensen =
= 2
. N /m—«»—--\

’/fRobert R. Bruce

Its Attorneys

| ® .. Hogan & Hartson o
| 815 Connecticut Avenue, N.W.

—— washington, D. C. 20006

miilo22, 1975
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In the Matter of OFFICE OF THE SECRETARY

Amendment of Part 76 of +he

Commission's Rules and Regulations

DOCKET NO. 19417 ¥
Relative to Cable Television Systems

Wttt sl N etV at? Nt Mgt

and the Carriage of Sports Programs ézféjfa
on Cable Telev1510n Systems ‘LGi €2j;
| _ _ Ca T
COMMENTS OF }-3j-25"

HERITAGE COMMUNICATIONS, INC.

Heritage Communications, Inc. (Heritage) submits
these comments in response to the Commission's Further
Notice of Proposed Rule Making (FCC 74-1416) in this pro-
ceeding in which the Commission proposed the adoption of
a regulation which could prohibit eable tele&ision carri-
age of the television broadcast of certain major league
sports events when a mlnor league team is playing "at home"
in the cable system's community. Heritace believes that
any such prohibition upon the carriage of major league
sports events by & cable television system in a communlty
which does not have major league sports teams would be
clearly contrary to the public 1nterest, convenience and
necessity, and that the Commission lacks the statutory au-
thority to adopt such a regulation. In support of this

position, Heritage sets forth the following:
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1. Heritage owns and operates 27 cable televi-
sion systems located in four states. Its cable systems

represent an investment of almostfslo million and are the

company's only business. All of the Heritaée cable systems

are located either in the "secona 50" major television mar-
kets, smaller television markets, or outside of any tele—
vision market.  None of ‘the 27 communities served by
Heritage cable television systems has a major league sports
franchise, although many of the communities do have minor
league and semi;professional sports teams.

2. Heritage's major cable television investment
is its system serving the City of Des Moines, Iowa, and
its five systems serving the surrounding Des Moines metro-
polltan area. This area is served by three local network
affiliated television broadcast stations. Because of the

generally flat terrain, television reception off-the-air

_ is good. Subscribers are attracted to cable service,

therefofe, by the availability on the cable of independent
televisign station§ KBMA, Kansas City, and WTCN; Minneapolis.
The Commission's éresent regulations prohibit the carriage |
of any additional telev151on 51gnals. |

3. The Des Moines area has no profe5510pal major
league baseball, basketball, football or hockey teams; it

does have a minor league baseball team and a minor league

hockey team. The regulation proposed by the Commission
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would have the effect of prohibiting Heritage's Des Moines

area cable television systems from carrying professional

- baseball, basketball, football, or hockey sports events

on the signals of stations KBMA and WTCN when a Des Moines

..professional team is playing in Des Moines. 1In thé pre-
B sently pioposed form, the fegulation makes no distinction
*- between minor leégue and major league teams. Consequéntly,
" cable television subscribers in the Des Moines metropolitan

' area would be barred from professional baseball or hockéy

sports programs ﬁhenever a Des Moines minor league team
is playing at home. fhis restriction is unnecessary, will
destroy the marketability of cable service, and is béﬁbnd
the Commission's authority. :

_. 4. As the Commission observed in its Further
Notice, a great number of Comments have been submitted
and méﬂy hundreds of pages of testimony have been givén
during the course of the Commission's consideration of re-
strictionsfon cable carriage of sports programming. Heritagg

does not believe, however, that anywhere within those pages

- has any-party been able to present factual proof that

allowing Des Moines area residents to view major ieague
sports events -on distant television signals would be likely
to'haﬁe any effect whatsoever on the financial success or
failure of minor leagueébes Moines teams. Claims of ad-
verse effects upon attendance or 6f limitations upon the

-3 -



ability of such teams to sell rights to their games to breoad-

Vcast stations are purely and simply speculative. They do

not require the restrictive regulation proposed.
5. The games of the Des Moines minor league base-
ball team (the Iowa Oaks) have an average attendence of not

more than 1,600 persons, or less than one-half of one percent

Lof the 300,000 person metropolitan area populatlon. Durlng .

' recent years, attendance has declined. In 1973, the team's

total attendance was 138,000 peréons, whileein 1974, before
Heritage began carriage of sports events on distant signals,
attendance fell to 118,000 persons. The games of the Des
Moines area minor league hockey team {the Des Moines Capifale)
have an only slightly higher average attendance of aboutmi;SOO
persens. Under these circumstances, there can be no ﬁustifica—

tion for prohibiting the entire Des Moines metropolitan area

from having access to major league sports events in deference

to low—attendance minor league events.

6. ihe games of the Des ﬁoines beseball team
and the Des Moines.hockey team never have been broadcast
by local television stations.* The local television
stations,'in fact; always have carried major league sports
eévents from other cities, often at the same time a Des
Moines mlnor league team is "at home", as part of national

Or regional network broadcasts. It would be arbitrary

* Heritage's cable systems have carried the minor league

games on their origination Channels, providing the teams
With their only television exposure.



and unreasonable for the Commission to determine that this
television carriage of "distant" sports events is accept-

able but cable carriage of "distant" signals with sports

" events is not.

"9. TIn the Cable Television Report and Order, 36

F.C.C. 24 143 (1972), the Commission enunciated the "mini-
mum service" concépt, in which each major market community
would receive through cable at least two independent tele-

vision signals. The concept was intended to insure the

availébility of diverse news and entertainment. The Com-—

mission‘also recognized that the importation of distant
sigﬁals was necessary to insure the economic survival of
cable télevision. Professional sports events are a very
major part of the two independent television signals allow-
ed in Des Moines. Stations KBMA and WTCN each carry approx—
imately 75 baseball or ﬁockey games each year, a great many

of which occur on days the Des M01nes minor league teams

'are "at home". If these games must be "blacked-out", a

.1arge portlon of the independent 51gnals w111 be lost.

Des Moines once aéain will have only three network signals,
and the conceptnbf diversity and allowing céble television
to grow wili have been abandoned.

8. Cable television service in Des Moines of a
nature consistent with the Commission's rules is not econ-

omically possible unless a subscriber saturation of at



- collegiate footbafi and professiocnal football.

least 55% can be reached. Herltage sqepng;ence in the

market indicates that one in every 4 Subscribers will

pay for cable service only because it brings sports pro-
gramming on independent signals not available off-the-air.

If a significant amount of snorts programming is prohibited,
thls will have a direct and serious 1mpact on the ablllty
The Comm1551oﬁ S

of cable service to survive in thls market.

proposed rule, therefore, seriously jeopardlzes the very

‘existence of cable television in Des Moines while offering

"no coﬁnterbalancing benefit to the community.

9. The proposed restrictioa on. the carriage of
sports programming is justified by the Comm1551on in its
original Notice and in its Further Notice as an appllcatloﬁ
Oof the congressional intent expressed in Public Law 87-331
to cable television. That statute, however, eimply provides

an antitrust exemption for professional football, basket-

ball, and hockey in the sale of pooled television rights,

~allows the television black-out of a game, but only when a te'am

of the same league is playing at home, and prevents competition between

The statute

‘has nothing whatsoever to do with minor league teams in a

community such as Des Moines which has no resident profes-
sional'major league teams. It does not address such a situ-
ation and gives the Commission no authority to adopt‘reguu

lations that would prohibit carriage of major league sports

to "protect" minor league teams.



10. The basis for the Commission's regulatory
authority-over cable television is the Commission's clear
responsibility for the growth of local television. United

States v. Southwestern Cable Co., 392 U.S. 157 (1968). But

the Commission has no statutory responsibility for profes-

sional sports. Public Law 87-331 neither states nor im-

"plies Congress' intent that the FCC assume broad regulation

of cable carriage of broadcast sports events any more than

it vésts the Civil Aeronautics Board, for example, with

authority to mandate that professional teams fly free. In

fact, more recent Congressional action in the adoption of:

Public Law 93-107 -- the "anti-blackout” law -- evidences
Congress' contrary intent not to delegate regulation ofA
sports broadcast activities and to retqin-this area for
legislative rather than administrativé regulation.

1i. In GTE Service Corp. v. FCC, 474 F.2d4 724

(24 Cir; 1973); the Commission had attempted to regulate
the manner iﬁ which data proces;iﬁg subsidiaries of regu-
lated éommon carriers did business. On appeal, ﬁhe Com-
missioﬁ's regulatfbns were held invalid as beyond the
Commission‘s stétutory authority.

%, . . the Commission is concerned

" about . . . the data processing mar-
ket. Its concern here therefore is
not for the communications market
which Congress entrusted to its care,
but for data processing which is be-
yond its charge . . . ." 474 F.24 at
733. '
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.An.attempt by the Commission to regulate cable television

in order to affect the sports industry would suffer from

Precisely the same infirmity.

In light of the foregoing, Heritage urges the
Comm1551on to adopt no regulation which would prohibit

cable carrlage of major league sports events on "distant"

‘television signals when local minor league teams are play-

ing.“at home".
Respectfully submitted,

HERITAGE COMMUNICATIONS, INC.

i

James M. Hoak, Jr.
President

"BY.

Of Counsel:

" Lee M. Mitchell
Sidley & Austin
1730 Pennsylvania Avenue, N. W.
Washington, D. C. 20006
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CABLEVISION OF KNOX COUNTY -

19 WEST ELMm STHEET [ GREENWDCH. CONNECTICUT 06830 ® (203) 6611166

April 4, 1975

Honorable Edmund S. Muskie ’ \qfi//i/

United States Senate
Washington, D.C. 2Q510

Re: Proposed Sports Blackout Rulemaking by the
Federal Communications Commission

-

Dear Senator Muskie:

Cablevision of Knox County operates the cable tele-
vision system serving the City of Rockland, Maine. We
currently serve over 1,600 subscribers in the community:

"One of the major services we provide for our subscri-
bers is the distribution of sporting events from distant
television markets. These sports include baseball, basket-
ball, football, hockey, golf and tennis both on the pro-
fessional and amateur levels. Recent surveys indicate
that up to 25% of our subscribers initially became subscri-
bers because of the attractive sports' package. Due to the
limited technology of off-the-air television reception, the
majority of this sports programming is not received by non-
subscribers in the communities we serve. +

The Federal Communications Commission (the "FCC") is
planning rule making proceedings against the carriage of
sports programming, by CATV systems, from distant television
markets. This is quite contrary to the Office of Telecom-
munications Policy's (the "OTP") report that called for the |
"de-regulation of the cable television industry in order to i
promote- the orderly development of this important communi- |
cations technology". FCC Chairman Richard Wiley has stated, |
in recent speeches directed to CATV operators, that cable
regulation relief is long overdue. The scheduling of
sports blackout rulemaking by the FCC is in direct contra-
diction to the OTP's recommendations and Chairman Wiley's
remarks. This is just another example of how the FCC fun-
ctions as an agent, not regulator, of the broadcast industry.



proposed Sports Blackout . ‘ '
page Two . Q\\E‘

The effect of a sports blackout on our operation is obvious.
pue to the decrease in our programming package (caused by the
elimination of distant market sports programming), a large per-
centage of our subscribers will disconnect. This decrease in
the subscription rate will result in a rather significant loss
of revenue. For our Company to maintain the same level of ser-
vice, we will have to seek relief in the form of higher rates.
The resultant higher rate structure will cause more disconnects
and further loss of revenue. This is a vicious spiral that can
only lead to the bankruptcy of the firm. Is the function of the
FCC regulation, or suffocation, of the CATV industry?

It is therefore of paramount importance for our representa-
tiyes in Congress to voice their .opposition to the proposed
sports blackout rulemaking proceedings. In the House of Re-
presentatives, Congressman John J. McFall has introduced legis-
lation (H.R.\Z48) that expresses Congress' desire that the FCC
should hait ail actions involving any cable sports blackout rule-

\r‘naking. /./ /Q('f ‘?,/5')__‘ -

We feel the FCC is not acting in the public's, or CATV's,
best interest on this matter. Again, we urge you to support our
position on this issue by supporting Congressman McFall's legis-
lat%on and by contacting the FCC directly.

Thank you very much for any considerations on our behalf.

Very truly yours,
- =
By()giuskiucsﬁcrfiﬁ;tu\,(%,

N o Lawrence Flinn, Jr.
President

LF:mc
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T if a similar event was . ta king place near their system on. the same da

- ‘. .. [P
: ~Pececeng . -
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‘ Hr. Jac< Broo?e P o :
<~ 2449 Rayburn House 0‘f1ce nu11d1ng
-'ashington, D C 20”15 L

-

Dear Mre Brooks. o

“As & Cab?e te?ev ioh system operator in Pasadena Texaq with‘app~f‘

ons - pcndlng for.a tcmporarv 1i icense ‘to mport te7ev1sion signais .
27 T -s, and a permanent iicense. to carry to-Dallas, Texas::
tele V1;1on sacna;s, I am most concerned, nay, even terrified. at the pro-
spbuts of the new “sports bhlacke-out" rq?ing pending_beforerthe_Federal
Conmun1cat10ns Cown1s=1on.‘1;,""" ey G e

= v

icat
I‘W‘
( 4‘

+ 'h--'

trv in this c0Lntry, the ”sports bTack-ou*" ru11ng must no», I repeab,.
nugt not be put-into effect.  This ru111g, “in case you.are-not familiar,.
wou]d preclude any major morxet system from carrying .any sporting event :

In our case, here in Pasadena, it would méan-that if the Houston. 01?er$fﬁ
were playing at the Ps,rcdone, and the Dallas Cowboys were.playing in

’  Dallas, I could not <dmport the 'Dallas $ignal:to:my:6,000 subscribers. uhat?f{ ,

-same day, sven’ if the Astrodome were sold-outi::And please rehember, thzs,
rul.ng wauld app?y to evnry maJor or mlnc 'Teague spowu. g,;j

.;
RN

A . .‘~ : B __,~ . R ':’-
This sports bTac -out" isise cr1t1ca1.thaﬁ t

fcou?d sound- the. death:

"‘-ne?l to a iledgling.industry already racked 6n-the horns of bureaucratic: BTN

C e

Treguiation..- Please sir, in.the name of ‘fairness,:use-your influence thh-;;'
members of the Federal Communicaticns. Coﬂmiss|on tc see that the F C C 's
?sports b1a~k-out" ru11ng does-no* become ?afn

em R

Uithou'tha 1mportauwon cf d1stant s1gnals espec1a71y sports programm-w
ng, most o the major market cable systems in this country will cease to -
2 viabie btsmessas. - PR R S S .

1
b

- Thaak‘wu very'much for ‘your time and assistance.’

Managr R R
ablv1sion O S
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Richard E. Wiley ‘ S : ' IR

' FELEVENTS

Februsry 19, 1975

® Chsirmen . , _ R . _'
Federal Communications Commission Y coorT P
1919 M Street N.W., Rm 81l A o -
Washington, D.C. 20550 . \ -\ L = :
: \ . e z
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Commissioner Wiley:

This letter is to request that, in the interest of
¢ your counstituents sand ell ofher television viewers, as
well as the Csble Television industry, you lend your
unwavering opposition to the FCC effort to blsck out
sports progremming on CALV systems.

Such propossl {PCC Docket 19417) is in my opinion,
L go 2sinine and ridiculous a2s to be glmost unbelievatle.
' A rule such as this blsck-out of sports is unguestionably
the worst exemple of the FCC catering to the interest of
the sports owners at the expense of millions of people
who can only efford to enjoy sports vias television.

® In addition 5o depriving the viewing public of sports
.progremming, this crazy rule would have severe and adverse
effects on the Cable Television industry. Since the
public wants more and move sports programming and a greater
diversity thereof, the sports blsck-out rule would not

e only cause s loss of subscribers slready on Cable TV
gervice but would, also, deter mzny poteatial customers
from subscribing.

_ I think 2 good exsmple of the idiotic effects of
such 2 rule might have Leen otserved here in the Bay 4fres
® lsat year. A& San Jose high school football tesm in & game
"with 2 Peniunsula Cstholic high school caused 2 local
black-out of su away-Irom-~-homs geme of the Oskland Ralders.
(Can you imsgine the chsgrin of many thousands of Oaklend
Raider fsns throughout the Bay Arca's.nine counties to have
such s stupid rule imposed on & Sunday semne??) :

Cakle TV should te encoursg
£y serves msny, meny thousands of
programming thst they csnnobt posz

- (Mot discouraged). It
le with 81l kinds of
ly enjoy otherwise.

73
moo o
Q0
oo
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February 19, 1975 .Page 2

There are go many of us that simply cannot s{ford to
attend local gsmes with our femilies, at the exnorbitsant
prices chargsd for gdmission. There are thousands of
gick and disabled thst enjoy sports osn TV.

We have been writing to our Congressmen and Senztors,
and to. the FCC, expressing our opposition &to this propossl
for more than btwo years now. ' :

Pleaese don't sllow the FCC to impose eny further

oppressive rules on the pedple who must enjoy the sports
on TV -~ or not st alil.

Thank you,

Lou Elkinsg’

NI
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February 25, 1975 s\

' ™
N\
The Honorable Morris Udall - @é\

¢/o Roger Lewis, Admin, Asst,
119 Cannon House Office Bldg.
Washington, D,C, 20515

Dear Congressmcn Morris Udall : . . ' )

We are writing.to request fhcf the FCC amend its proposed CATV Sporis Blockout
Rule contuined in Docket 719417, We would suggest as an alternative adopting the
practice os to broadcasters under the Congressional Blockout Law (Public Law 87-331),

by prohibiting CATV Systems from importing a team's home games back into its own terri-
tery (35 miles as in the FCC market definition).

P The sports blackout provision is entirely contrary to the public interest because the
public wanis more and greater diversity of sporfs programming, and cable television is
serving the public need, Mohave Cable Company provides its subscribers in Arizona
major sports programming they now enjoy; such as, the California Angels, Los Angeles
Dodgers, Los Angeles Kings, Los Angeles Lakers, and many others., Many of our residents

in Mohave County are from California and want the opportunity to follow their favorite
teams, -

Denial of sports programming will halt growth of one. of the few rapidly expanding
industries and employers in Arizona at o time when new jobs are badly needed.

It would be unreasomble and very unjust to deny our subscribers these sports pro-
grams which they enjoy and have enjoyed in the past,

We usk for your consideration
ond amendment to Docket 19417,

<

S mcerely,

4&4//

DonaldJ Scf‘n“er
General Méhager

s

T

e
J
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SIELEPROMPTER Tgtmmimelmm™ A\
Horseheads, N.Y. 14845 \
E/AB EERTIa-Stens W

S RECEIVED

Robert E. Iee fMAY - 51575
Camissioner
Federal Communications Commission ROBERT E. LEE

1919 M. Street N.W., Room 832
Washington, D. C. 20554

Dear Commissioner ILee:

I understand that certain prorosals or legislation requiring the
deletion of sports programming on owr cable television system is
currently being considered for passage or adoption by your bodies.

Because I am the system manager for the cable television system
serving Chemung County, New York, I feel a responsibility to point
out certain considerations I have in reviewing such proposals.
Most importantly please realize that many local pecvle become
subscribers because of the additional sports programming which

I can provide to them. Taking this feature away from my system
would mean, in addition to depriving our subscribers a pleasure
vhich they are cwrrently enjoying, that our system will most
assuredly be subject to a decline in the rate of new subscribers
and certainly to an increase in the number of subscriber cancel-

‘lations. In addition, the incentive which my system may have in

importing even rmore television stations to increase the selection
of programming available to our subscribers will be considerably
lessened. ’ '

Because my system currently serves 24,000 subscribers, and employs
30 persons, it should be quite evident that the decision you mzke
vhen you cast your vote for or against the Sports Blackout pro-
posals will greatly affect the profitability and viability of my
system and the entire cable television industry. Should such
proposals be adopted my system may not continue to exist. The
growth of the cable television industry with its limitless jeon
tential will be irreparably damaged. The effect of this damage
will also multiply into other aréas such as unemployment, lack

of investment capital to stimulate the econaomy, etc.
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I realize that you must understand your decisions in this matter
will effect several million cable television subscribers. My
purpose herein is to point out same of the additional effects
vour decisions may have on the actual opm‘at..orm of ry cable
television system and the cable television J.ndu.;try :

I sincerely hope that you seriously consider the pon_nts I
have raised and the public interests when you make your decision.

Very truly yours,
TEIFPRCMPTER CARLE TV

/_,,'ﬁ / f

/,

'/:"*‘/”' ///C"’l\

" John T. Moore
General Manager

1:bis oo o
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of Connecticut SR

March 3, 1975

. . 2C,

: = Te%
Vincent J. Mullins, Secretary , - 2,
Federal Communications Commission /4. SR,
Washingten, D.C. 20554 f? - ‘

RE: Docket #19417 )

Dear Mr., Mullins:

It appears once again that the interests of the broadcasting industry
are being served at the expense of the general public, as well as a new
growth potential industry, known as Cable Television. T must strongly pro-
test the proposed rule before the FCC concerning the Sports Blackout provi-
sion. As a cable television system operator, it is vitally important to the *.
future of our industry, as well as true service for the public good, that §_@ﬁt
this proposed rule be defeated. COE.

It is important that the FCC recognize the significance of the proposed
rule as it relates to our industry. The cable television business is one of
high risk, and extremely high capital investment. To attract the necessary
investment capital to provide the much needed services to the people of this
country, it is imperative that we be free from oppressive regulations which
ouly serve to benefit a specific interest group in the broadcasting industry.
I can tell you from my own personal experience, that our subscribers not only
totally enjoy our carriage of distant sporting events, but they are also en-
titled to receive this programming.

-

It is significant to note that the United States Senate passed a Copy-
right Revision Bill (S.1361), which eliminated the sports blackout proposal.
I firmly believe that this action by the United States Senate was made in the
public interest of the television viewers in our country, It distresses me
to learn that the FCC is now considering reinjecting this stifling regulation
Into our industry.

As public servants, I feel that the FCC should seriously consider its'
actions concerning this sports blackout issue. We must avoid the situation
where a small segment of our society can influence what is fair and just for
P?blic consumption. The commissioners of the FCC must ask themselves this
simple question: !Can T, in all good conscience, say that the sports blackout
rule is truly in the best interests of the general public?" Keeping in mind
that the cable television industry serves approximately ten million homes in

-

q usited cable tefevision corporation sys
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this country, you must take a long and hard look at what the effects of this
regulation could be.

Should the FCC approve the sports blackout provision as it is presently
stated, then I invite each commissioner to personally answer the phone calls
and letters from our subscribers when we remove the sports programming they,.
are currently receiving, T am sure that you will agree that this is not a
pleasant task, nor is it necessary. As responsible government administrators,?,
I sincerely hope that you will consider the damage that this provision cani@ﬂ/
to our infant industry. I call on you to eliminate the sports blackout pro- [Qf
vision in the above mentioned docket, and give our industry some room to grow.

Sincerely,

~

UNTTED CABLE TELEVISION CORP. OF CONN,

/‘
‘ //z/‘ '/ (firtes

* N ‘ . Cj;Eames E. Dovey,
! Vice-President aqé General Manager

| M;//’)/
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PRESIDENT
BRUCE MERRILL

Amprican Cable Television, Inc.
P. 0. Box 13741

Phaenix. Arizona 85002

502y 252-7731

VICE-PRESIDENT
CLAY BLANCO

Valley Telecasting Co.

1233 Second Avenue, P.D. Box 911
Yuma, Arizona 85364

1602) 782-2581

SECRETARY-TREASURER
KORRIS WRIGHT, JR.

Cabie Com General, Inc.
P.0. Box 427

Satfford, Arizona 85546
1662) 4281850

EXECUTIVE SECRETARY
IVAR . JOHNSON

!312 ¥. Monioe
~ite 212
(\ enix, Arizona 85007
w2} 2579338

COUNSEL
DON CORBITT

Snebt & Wilmer

Suite 3100 Valiey Ceater
Phoenix, Arizona 85073
602y 2577211

Grizona Cable Television Bsséeiaiion

812 WEST MONROE SUITE 212 PHOENIX, ARIZONA 85007 (602) 257—-8338

and the Carriage of Sports Programs
on Cable Television Systems

To: The Commission 2

1
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fif:tfﬂ BY Fop ' Before the

y:”Luum1¥{OMFEDERAL COMMUNICATIONS COMMISSION

FEBg 1975 Washington, D.C. 20554
‘In the Matter of ; .
Amendment of Part 76 of the % ‘ . V////
Commission's Rules and Regulations

. - DOCKET NO. 19417
Relative to Cable Television Systems%
)

7
¥R
oy

COMMENTS OF 1,37
ARIZONA CABLE TELEVISION ASSOCIATION 7

T e ey

By Public Notice dated December 23, 197L, the
Commission has invited interested parties to comment upon
Proposed Rule Making on Docket No. 19417 relating to the
carriage of Sports Programs on Cable Television systems
as an amendment of Part 76 of the Commission’'s Rules and
Regulations relative to Cable Television systems.

The Arizona Cable Telev181on Associlation* urges

the Commission to amend Section 7o of the Rules and Regu-
lations as follows.

In Support and explanation whereof, the attached

resolution is submitted:

Respectfully submitted,
ARTZONA CABtE TELEVISION ASSOCTIATION

BY.W ﬁ%%nm
Ivan D. Johnso#H
Executive Sgcretary

January 30, 1975

*Note - The Arizona Cable Television Association repre-
sents 29 Cable Television systems serving 50 communities
and over 240,000 citizens throughout the state of Arizona.
ACTA members comprise 80 percent of all cable systems
operating in Arizona and serve over 95 percent of all
Arizona cable subscribers.



g

1

RESOLUTION

Of The Arizona Cable Television Association

On FCC Docket #19L417-Sports Blackout

A resolution of the members of the Arizona Cable Television
Association opposing the proposéd Sports Blackout Rule con=-
tained in the Federal Communications Commission (FCC) Docket
#19L17 which would prohibit CATV systems from importing any
professional game of the same sport on a day that a local
professional team is playing at home (unles the imported
game is already on a local TV station). This would apply to
all CATV systems within the Grade B contour of a TV station
in the professional team's hometown

Whereas

Professional sporting events are a major attraction for
Cable Television subscribers in Arizona, and such events attract
a substantial portion of the viewing audlence of Cable Tele-
vision systems; and .

Whereas

Entensive capital expenditures have and are being committed
to bring major sports events to Cable Television subscribers,
and such subscribers have, in good faith, relied on the assur-
ance that transmission of such sporting events would continue
and in fact increasé; and

Whereas

Docket #19417, now before the FCC, would require a substan-
tial portion of Cable Telev151on Sports programs to be blacked
out; and

Whereas

Under the Congressional Blackout Law (Public Law 87-331),
broadcasters are only prohibited from importing a team's home
games back into it's own territory (35 miles as in the FCC
market definition): and

Whereas

The proposed CATV Sports Blackout Rule gives the sports
league more than they need, goes contrary to existing CATV
practices, disrupts established viewing patterns, and cuts
another vital segment out of the major market dlstance signal
importation which is already marginal; and

,ll
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Whereas

The adoption of the Sports Blackout Rule contained in
Docket #19417 would cause Cable Television subscribers through-
out Arizona to lose much of the major sports programs they
not enjoy such as the California Angels, Los Angeles Dodgers,
San Francisco Giants, Qakland Athletics, Los Angeles Kings,
Golden State Warriors, Los Angeles Lakers, Oskland Raiders,

San Francisco L49er's, Phoenix Giants, Tucson Toros, Phoenix
Suns, and the Phoenix Roadrunners; and

Whereas

The loss of these and other sporting events to Cable Tele-
vision subscribers will effect most of the existing 240,000
céble subscribers in Arizona and cause substantial hardships,
inconvenience, and loss of investment; and

Whereas

The proposed rule would disenfranchise and severely limit
Cable Television subscribers in future cable systems in the
metropolitan Phoenix and Tucson areas and other metropolitan
areas of the United States; and -

Whereas

Eliminating the transmission of major sporting events
over Cable Television will: result in a severe adverse impact
upon the economy of Arizona causing extensive reductions in
employment and a loss of income from idlée facilities; now,
therefore '

Be It Resolved

That the members of the Arizona Cable Television Associa-
tion request the FCC to amend it's proposed CATV Sports Bilack-
out Rule contained in Docket #194L17. Following instead, the
practice as to broadcasters under the Congressional Blackout
Law (Public Law 87-331), by prohibiting CATV systems from
importing a team's home games back into it's own terrifory
(35 miles as in the FCC market definition); and

Be It Further Resolved

. That a copy of this request be forwarded to all persons
in authority for their consideration and/or action.
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BEFORE THE ' 4 MAR 1975
Federal Communications (Jommrsg
WASHINGTON, D.C. ' E / V-\
M4?3
3 ; o, ’575
In the Matter of ) "7‘7c¢ o:: <o
) 7715 "
Amendment of Part 76 of the ) S oy
Commission Rules and Regulations ) Docket No. 19411. oy
Relative to Cable Television ) , ,//
Systems and the Carriage -of ) 2?0“’
Sports Programs on Cable ) //_/L,«/
Television Systems ) éil??f o/
To: The Commission _ Z2-/ET

COMMENTS ON FURTHER NOTICE OF
PROPOSED RULE MAKING

RVS Cablevision Corporation ("RVS") respectfully submits

its Comments on the "Further Notice of Proposed Rule Making"

. (FCC 74-1416, released December 23, 1974). In support whereof,

the following is respectfully submitted:

RVS holds a franchise to serve Wéukesha, Wisconsin, and
holds a franchise and Certificate of Compliance to.servé
Wauwatosa, Wisconsin. Additionally, RVS has applied for
numerous cable television franchises in the Milwaukee, Wisconsin
area, all of which are within the specified zone of Milwaukee,
Wisconsin. Milwaukee is ranked as the 23rd market for Cable
Televisioﬁ Rules' purposes, and there are three full network
statiohs.licensed thereto. The RVS communitieé refeired to
above all receive predicted Grade B signal service from the
three full network stations licensed to Madison, Wisconsin, the
93rd ranked market. Additionally, the predicted Grade B
signals of Chicago, Illinois, ranked 3rd, fall just short of

these RVS communities, as do the signals of Green Bay, Wisconsin,

vA L 27
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ranked 62nd, and Rockford-Freeport, Illinois,.ranked 97th,
and there is significant off-air viewing of these various
non-Wilwaukee signals.

RVS feels that the overriding concern in this matter is
the issue raised by the Commission in Question 8 of the Further
Notice regarding the‘impact of the proposed adoption of a sports
blackout rule on cable systems. This impact, taken alone and/or
when considered in connection with the balance of the Commission's
restrictive exclusivity rules (both as to network and syndicated
programming) , would effectively curb the development of systems
in the métropolitan areas of the top 25 markets. By way of back-
ground to the Comments submitted herein, the Commission should
consider the following other operative rules and policies:

Under the Cémmission's CATV signal carriage provisions
(Section 76.61), RVS is entitled to carry on a regular, full-
time basis, only those network stations licensed to Milwaukee,
Wisconsin, even though television viewers may with relative
ease receive the off-air signals from the above other four
markets. RVS must also afford extended exclusivity when these
local stations delay the scheduled release of network programming
(currently over 100 hours per month)ol/while RVS may carry two
distant independent stations (which will be WGN-TV and WFLD-TV,

Chicago, Illinois) the Commission's present rules and policies

1/ Pursuant to the Commission‘'s rationale in Metro Cable Co.,
FCC 74-1083, 31 RR 24 1018 (released October 18, 1974); and

X Henderson All-Channel Cablevision, Inc., FCC 74-1143, 31 RR 2d 1283
(released November 1, 1974). RVS filed Comments in RM-2498, on
January 31, 1975 and Reply Comments on February 24, 1975, pointing
out the significant amount of programming which will be unavailable
on a simultaneous basis to CATV subscribers through operation of the
Commission's two decisions referenced- above.

] e hd - - - °© L -
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preclude a system in a top 50 market from deriving practically
any programming benefit from distant stations' .carriage.

It seems to us that the Commission did not realize in 1972
when it adopted what it thought was a relaxation of the major
market rules, the devastating effect that the syndicated program
exclusivity regulations would have in the top 50 markets. The
net effect of these regulations is to make_tpe permitted carriage
of any distant independent stations virtually meaningless. Simple
logic dictates that program distributors sell their products
in each of the major markets, making independent stations nearly
carbon copies of sfations in other markets in overall syndicated
programming. Additionally, group owned stations can collectively
contract for film packages and features over a long period of

time, thereby precluding CATV system access to almost all distant

' station program fare. Indeed, when the Commission's overly

stringent exclusivity regulations are applied in the top 25
markets, it strips the distant.independent station of everything
excepé:‘(l) distant city local news and discussion programs;
(2) black and white off-network series programs from the 1950's
being shown for the 100th time; and (3) sports programs. To
take éway the few remaining viewable prograﬁs involving sports
would make a mockery of the "bonus" station carriage provisions.
It will even further retard the growth of cable television in
the top 50 and perhaps second 50 markets also.

To illustrate the effect o% the‘Commission's network and

Program exclusivity regﬁlations in the top 25 markgts, we have

- . . e o M
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carefully analyzed a typical broadcast week of the two Chicago

(ranked 3rd) independent stations RVS will carfy on cable in

_the Milwaukee suburban market. Attached Exhibit A lists

~ programs which WGN-TV (Channel 9) and WEFLD-TV (Channel'32)

telecast during the week of S;turday, January 18, 1975
through Friday, Januafy 24, 1975.

Attached Exhibit B is the resulting schedule of programs
which could be carried in accordance with Commission rules.
This is based on the programs for which Milwaukee television
stations have already requested program exclusivity protection
or which'they have verbally stated that they will request such
protection aftér RVS's systems become operational. One syn-
dicated exclusivity notice which RVS recently received con-
tained some 70 program package titles alone, with exclusivity
being requested until 1980 in some instances and until 1985
in one instance! Programs on the two Chicago stations would
even be further restricted by operation of Section 76.151(a),
covering first year protection of syndicated programs. . Such a
request by local statiéns for first year protection would render
the two Chicago independent stations devoid of any usable
programming which RVS could import and carry.

The following is a tabulation of the results for the
analyzed week of January 18-24, 1975:

Both Stations Combined (WGN and WFLD, both Chicago, Illinois)

No. of Broadcast Hours 2/ 240.5 hours
No. of Hours Lost Through Exclusivity Protection 146.0 hours 60"
No. of Hours Unaffected by Exclusivity Protection- 95.5 hours 40

2/ Of the 146 programs lost through exclusivity protection, 84 hour
Zare simultaneous; thus for nearly 60 percent of the time when prograr.

hours are lost through exclusivity protection, both stations are
simultaneously 'blacked out’.

9 ° @ ° - 3 M
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WGN (VHF)

No. of Broadcast Hours 2/ 142.0 hours

No. of Hours Lost Through Exclusivity Protection 88.5 hours 62%
No. of-Hours unaffected by Exclusivity Protection 54.5 hours 38%
WFLD (VHF)

No. of Broadcast Hours 2/ 98.5 hours

No. of Hours Lost Through Exclusivity Protection 57.5 hours 5833/
No. of Hours Unaffected by Exclusivity Protection 41.0 hours 42%

Attached Exhibit C analyzes the month of. September, 1974
(the start of the network's new fall program season), and the
relatively short month of February, 1975. The totals in Exhibit C
show high numbers of hours of programming lost just through
network exclusivity protection.

During the January, 1975, analyzed week, television station

WGN carried two professional hockey games which were not carried

by the local Milwaukee stations. Under the sports 'blackout'

proposed in Docket 19417, both events would have to be blacked

out in order to 'protect' the two Milwaukee minor league pro-
fessional hockey teams.
Both the WGN hockey games were aired during the 6:30 pm -

10 pm prime time programming period, and constituted 5-1/2 hours

2/ See footnote 2 on preceding page

3/ While lt could be that some additional programming could be -
found to plug the holes caused by exclusivity through the 'wild card'
option, there is no body of experience to date to indicate whether
'wild carding] is a viable option. The problems of finding programs
of- the precise lengths needed, of clearing the programs for exclu-
sivity, of informing viewers of programs being 'wild carded' in
advance of show1ng, not to mention the added and substantial costs
to microwave in such programs, would undoubtedly greatly negate

any realistic p0551blllty of the 'wild card' option.

. ° - ° : . ° . s o o i - /F‘\.{/?’_?’]
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or program time. During the entire analyzed week, only
9 hours of the 7 day -- 24.5 hours of pfime time-ﬁe;e not
lost through exclusivity protection.
A 'blackout' of the sports telecasts when added to the now

mandatory syndicated exclusivity 'blackouts' would reduce the

number of prime time hours on WGN available to cable subscribers

from 9 hours to only 3.5 hours for the entire analyzed week.

If the week analyzed fell in thé base5a11 season (some
6 months of the year), on nearly every one of the 80+ home game
dates of the Milwaukee Brewers, either or both the Chicago Cubs
and Whitg Sox games televised by WGN and WFLD, would be blacked
out through operation of the extension to the proposed sports

blackout rule.

In examining then the actual content of the pProgramming

"remaining on the two Chicago independent signals channels after

exclusivity has taken its toll of other programming, there would
be virtually nothing left. The channels would not be worth
the trouble it tékes to carry them or e#pense of the microwave
equipment necessary to insure consistently good reception.
Hence, the ability to carry sports events assumes greater
significance since it is about all that is left after the
Commission's carriage and other exclusivity rules have elimina-
ted most other "bonus" signals! programming fare.

RVS feels that the adoption of any proposed CATV sports
blackout rule would be very harmful to the development of
cable television systems in at least the top 25 markets, if

not all top 100 markets, while there would be little or no

oot )9l 7-395
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effect on sports interests and/or television stations in’ these
markets. Indeed, while this proposed protection of  the sports

industry is being considered, it should be pointed out that all

'local Milwaukee professional sports teams are enjoying record

levels of ticket sales and attendance. For verification of this

see the attached Exhibit D article from the Milwaukee Sentinel

of January 18, 1975.

Finally, on this point, it is very hard for the general
public to comprehend why the Commission would restrict the
carriage of any programs on cable television from numerous
stations which they can receive off-air with a simple antenna.

With the above background before the Commission, RVS submits
that CATV systems in the major markets must have access to sports
Programming to have any chance of success for survival.

RVS's comments on the other questions and issues raised
by the Commission in its Further Notice follow:

1. The intent of Public Law 93-107 (which amended Section
331 of the Communications Act), requires, at a minimum, that if
a local home team cannot keep a local market television station
from broadcasting a particular game, then certainly a loecal
CATV system may carry the game. Since the local CATV system

must carry the local station's programming in full (Section 76.55

et seq.), then it only stands to reason that a system must carry

(and would want to carry) the game being aired by the "must carry”

station.

- -q £l : - ° . L —° e . “ /O(//7/j\7/__.
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Further, if a local station for some reason bhooses.not to
air game(s) which it could otherwise pursuant to Publlc Law 93-107,

then a local CATV system should be free to secure that game (s)

from any source, since Public Law 93-107's intent and thrust is
to allow the public to view otherwise sold-out games, which may
be readily available to the system from other sources.

2. Public Law 93-107 eliminates the ﬁecéssity for a
sports blackout rule, at least where.a team's home game.is sold
out three days or more in advance of the scheduled game. Further,
it shows a clear Congressional intent to limit the extent to
which a sports team and league can arbitrarily deny reasonable
viewing access to the public. One may even aréue that because

Congress did not include CATV systems within the amended law,

-nor in the definitions therein, nor in the Copyright Revision

Bill (S.1361), Congress clearly intended to exempt CATV systems
from any blackout or sports copyright reéulation. This
interpretation would square with the Supreme Court's two
decisions where CATV was found not to have copyright liability

(Fortnightly v. United Artists Television Corp., 392 U.S. 390,

88 S.Ct. 2084 (1968); and TelePrompTer v. CBS, U.S. ; 94

S.Ct. 1129 (1974). Public Law 93-107 was enacted after the

Fortnightly decision, and S.1361 was passed after the TelePrompTer

decision. Obviously, since Congress had these court decisions before
it when it respectively enacted the above two laws and yet

excluded CATV systems from any mention, the intent of Congress

I T C e
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may fairly be read as to exempt CATV systems from any restrictions

imposed on carrying sports events. Hence, the Comﬁission should

not adopt the rule Proposed in 1972 and set forth in its Further

Notice; rather, the Commission should allow CATV systems to

carry any sports events aired by any stations.

3. See answer Eo Question 2 above. RVS feels that the

Congressional intent is clear; i.e., not to. include CATV within

the ambit of any sports copyright legislation, nor within any

sports blackout provisions.

4. Assuming that the Commission does adoét some CATV

sSports rule, even though one would not be appropriate, there

should be no eXpansion of the four sports categories listed.

Congress limited the scope of Public Law 87-331 to allow only
SO much exXclusivity as the Courts had previéusly found was

not anticompetitive (see Notice of Proposed Rule Making in Docket

19417, 36 FCC 24 641 (1972), at para. 8,

for a discussion of
Congressional intent and the limited nature of the antitrust
exemption granted professional sports teams in four sports
vis-a-vis sports blackouts. )

5. In view of the limited exemption granted to teams by

Congress and itg clear intent not to allow wholesale blackouts
(see 4 above), there should be no enlargement of any sports
blackout provisions.

If such expansion to include minor league teams was adopted,
the situation in many major markets would become intolerable.

In the Milwaukee area, there are several minor league

v Iﬂ///‘) I//
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and semi-professional teams. Teams such as the West Allis
Spartans (football), Milwaukee Admirals (hockey), Milwaukee Wings
(hockey), and others which play in facilities with very limited
seating capacity could keep-all sports entertainment from thousands
of cablg viewers, if the rules were exXpanded to include semi-
professional and/or minor league teams. This would be especially
unfair to cable viewers since these teams could be playing
their games in locations in another portion of a metropolitan
area (e.g., as far as 50 miles from Milwaukee). In no way could all
subscribers be con;idered as being in the drawing area of the
teams. In addition, such protection would be highly discriminatory
unless regular television stations were similarly treated. Further,
no Congressional intent can be found to extend the limited sports
blackout provisions to these teams.

6. If any CATV blackout rules are adopted, they should
apply only to systems located within the city.of license of the
station which has to black out the sports event, since the home
team looks primarily to the large central city of license for
its gate receipt protection. _

7. Any pProhibitory CATV blackout rule adopted should
be limited in accordance with the clear Congressional intent
(discussed in 2 and ¢ above) to limit the antitrust exemption for
restrictive blackout provisions. Thus, at most, only the same
game should be prohibited from being carried by a local CATV

system, rather than any and all games in the same league or

in the same sport. .

8. (Answered above).

o o e . . 1o dro_ L.
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Conclusion

Firmly established industries like television broadcasting
and_amateur and professional sports do not need additional

protection in the form of more restrictive CATV carriage and

exclusivity rules. If the Commission continues this policy of

protecting existing broadcast and sports interests, it seems to
us that it would be just as logical to also ban the off-air
reception by the public of anything other than "local market"

television stations.

We also believe that cable systems in the top markets

should have the same competitive freedom enjoyed by the broadcast

industry, including the right to contract with sports interests

for the carriage of sporting events. This right would include

joining a distant city or regional sports network for the
independent carriage of games or a series of games of a sports

) . . \
team, regardless of local television carriage or non-carriage

of particular events.

Respectfully submitted,

RVS CABLEVISION CORPORATION

17 fi— I
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HOLZAPFEL 8 PERKINS *
o A PROFESSIONAL CORPORATION
‘ . ATTORNEYS AT LAW
. 108 NORTH UNION AVENUE P. O. BOX 685
CRANFORD, N. J. 070186
WILLIAM R. HOLZAPFEL THOMAS J. McCLUSKEY ~
FRANCIS R.PERKINS 201:276-9474 OF COUNSEL
JOHN J. JANASIE
C. KELLY
THOMAS RE(’S I;_er By
L I -
e May BRA e, ; (:C
January 31, 1975, Oy
b 3 Q7 /)/
Ig75 /
10 P y
7/ W)
° o . Yoo
Federal Communications Commission Vﬁ ,
Washington, D. C. 20554 ()
i
. T
Re: In the Matter of Amendment
@ e of Part 76 of the Commission's
Rules and Regulations Relative
to Cable Television Systems .
in the Carriage of Sports
Programs on Cable Televisio
Systems, Docket No. 19417
s
o
' To the Commission:
We are attorneys representing the_New Jersey Cable Television
® Association, an industry group of cable television operators
operating systems in New Jersey. This commentary is made in
response to Further Notice of Proposed Rule-Making in the
@ above-noted matter, and on behalf of the New Jersey Cable
Television Association.
New Jersey is in a unique position with regard to the provision
@ .
| of television service to its citizens. It is one of only two
states which does not have a VHF commercial television station.
N There is no need to recite here the concern of officials of
o

the State of New Jersey with inadequate television broadcast

Coverage regarding matters of state-wide and local interest
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PAGE TWO

_ JANUARY 31, 1975

RE: DOCKET NO. 19417

to the citizens of New Jersey. Such concern is well-known

to the Commission.

Significant complimentary coverége of issues of state-wide
and local concern to New Jersey citizens may well be
provided with the development of Cable Television and its
local origination activities. A significant factor in

such development is the ability of a cable television system
t9 bring to its subscribers major sporting events of pro-

fessional baseball, basketball, football, and hockey.

The situation in New Jersey is further complicated by the fact
that it lies between the first and fourth major television
markets in the country and that for all practical purposes,
the Grade B contour of either a New York or Philidelphia
television broadcast station covers virtually all of the
population of the State. Coupling this with the number of
professional teams of the sports which are the subject of the
proposed rule-making which play in New York and Philadelphia,
it is almost a certainty that one of them will be playing at
home on any given day of the year. This is particularly so
concerning northern New Jersey and the professional teams in
New York City. With the New York Yankees and the New York Mets

both using Shea Stadium, for example, there will be a home
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PAGE THREE
JANUARY 31, 1975

RE: DOCKET NO. 19417

baseball game on just about every single day that baseball is
played during the season. The same is true for the New York
Giants and the New York Jets féotball_games, the Knicks and

the Nets in basketball, and the Rangers and.the Islanders in
hockey. Thus, a cable operator would be virtually foreclosed
from importing any sporting event in those sports throughout
the applicable seasons unless it were available on local broad-
cast television. This appears to be the case even where
broadcast  television would ke permitted to broadcast a given
sporting event, but for some reason decides not to carry

that event.

Under the ciréumstances which would prevail undex the rule,
the cable television operator would be unable to offer, at
least concerning professional baseball, basketball, football,
or hockey, even as much as the television broadcaster in the
New York market. Such a situation will undoubedtly signifi-
cantly contribute to the difficulty of development of this
infant and promising industry in a.gepgraphical area in which .

it can perform a needed and vital public service.

Therefore, the New Jersey Cable Television Association is un-
alterably opposed to the promulgaticn of the regulation as
it is worded, and indeed any regulation which would place

more stringent restrictions upon the cable television operator




\ e ~€~MW__ [ Q

4

b i AR RIS e

F(—‘t"&'

FEDERAT, COMMUNICATIONS COMMISSION
PAGE FOUR
JANUARY 31, 1975

RE: DOCKET NO. 19417

than upon television broadcasters regarding professional
sports carriage. At the very minimum, the cable television
industry should be accorded the same opportunity to carry
sporting events as are television broadcasters in a given

television market.

LN

We are at a loss to understand why the cable television industry
should be discriminated against vis—a-vis the broadcasting
industry with regard to the carriage of professional sporting
events. Further, we do not understand why the professional
sports designated in the proposed rule-making are to be

afforded special protection against cable television carriage,
especially when the need and the public interest in such
protection is highly questionable and when such can only have

a detrimental effect upon the aevelopment of the cable

television industry.

The New Jersey Cable Television Association has a vital interest
in this issue and would welcome the opportunity to present oral
testimony through its members and attorneys in any further

proceedings on this issue. Therefore, this is to request



A
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that notice be given to the Association through the under-

signed as its attorneys regarding any further proceedings in

this matter.

Respectfully submitted,

HOLZAPFEL & PERKINS,
A Professional Corporation

By Francis R. Perkins ‘
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A

F. C. C.
ENGINEER IN CHARGE

CHICAGO, Iil \;‘g £

64l B. Grove Street,
Galesburg, Ill. 61401

March 7, 1975.

Federal Commmications Commission, :
1872 U. S. Court Heouse, '

210 So. Dearborn St.,
Chicago, Illinois 6060k, &[

A
-

Dear Sirs:
~ I am very much concerned about & F.C.C. proposal to prohibit cable
television stations Prom showing a telecast of professional sport if another
athletic team is playinz the same sport during that time within 75 miles of
a city. |
T am a senior citizen and baseball is my favorite sport. I pay 57.25

a month for cable T.V. and would never have had it installed if it were not

" for being able to enjoy the Cubs and White Sox games during the baseball

season. Now the F.C.C. wants to prohibit the games if minor league teams are
playing in either Burlington, Peoria or the Quad-cities.
I respectfully ask that you abandon this proposal, which I think is

grossly unfair to the vast majority of baseball lovers in this area.

Since rely s

Carl H/ Edwards

e



L EXHIBIT 14



T —

e 3’05 »fi/é‘*’f&fﬂ/( D’}/Ll"{) L

I A an /975

Fediha éﬂWUJLWéde’c}%@ KW%WO
. EN L 2D (//(),(;&,?5 |

: WL;/ Filista A G L L z@‘maf’%{

® /b g (.75% Nt Yo d{,g/&?azﬂé/t’ A o CLI2T

 Alai ot Al FIC Cabde @C/@CZWW, ,é%u‘i&u

‘@/D/La—g/wwqw Abe Yho FNlé) /25@4/ %&w '
WA i) At LUEA Tlotaers), LoALEL
Aag Yeebome & Fnése Pt 7 AT

o [ St Liew /&mﬂ% LAt ae Alppddex
LEIA_bniic) s -

° Drcsnns L. el Theehae D, Dbl
A -
L

B ¥
ri



@ EXHIBIT 15



S \S

. _AO j 5.

. . e
/ - 1900 Elinora Drive ’
oL . o Pleasant Hill, Ca. 94523

emh e s March 12, 1975

o s ow

ORIGINAL

. Y

e O ] F“—E
'*._ i ’C 7 ’ T

~
- s
- e ~\ R U P L S

Federal Communications Commission T 2 .
Attention Chairman Wiley U “ 2
Room 814

1919 M Street, N.. W. o ,7 /
Washington, D. C. : 0LL/ -

Gentlemen:

:,§:
B
1
£ -
%__
i

o g

‘I am- definitely ~opposed to the sports blackout.-om cable.. e s AR
system. For many of us there are few pleasures, and that

»

is one of the highlights in our lives.

You are not serving
. the public interest if you should rule om a blackout. In fact,
I would cancel cable in all probability. o o

e R U P

Sincerely,

jﬁl" . ’ . .//7.

2
¥
k5
R T Pre e L

M. B. Stephenson

- igdt

opnhbate

R
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L 27w 75 ‘RESOLUTION NO. _/14__
. e
—— RECzIvES
TA RESOLUTION OF THE CITY OF
DOUGLAS, COCHISE COUNTY, MAR 2 4 1975
ARIZONA WITH REFERENCE TO,
FCC DOCKET NUMBER(I9417% BUES & stasngqe, Bzing

RELATING TO SPORTS BLACKOUTS.
WHEREAS, professional sporting events are a major

attractlon for Cable Television subscrlbers in Arizona and

1&. D

such events attract tbe substantlal portion of the v1ew1ng
w R

audlence of Cable Telev1510n systems, and

‘ WHQ#EAS, the City is informed that extensive capital
eéﬁgﬁéiture;.h;ve a;d are being committed to bring major sports
ev%gﬁé to Cable Television subscribers, and such subscribers
ﬁgﬁé; in good faitﬁ, relied on the assurance that transmission
of.such sporting evénts would continue and in fact increase,
ané»whereas, Docket No. 19417, now before the Federal Communi-—
cations Comiission, would require a substantial portion of Cable
Telévision sports programs to be blacked out, and

. WHEREAS, the proposed CATV Sports Blackout Rule gives
thg sports league more than reasonable appears necessary, is
contrary to existing CATV practices, disrupts established
viewing patterns,.and invades a vital segment out of the major
market distance signal importation which is already marginal,

and

_WHEREAS the adoption of the Sports Blackout Rule
would cause CATV subscribers throughout Arizona te loss many of
the major sports programs they now enjoy, and

WHEREAS, tha loss of thase and other sporting events

. - -

to Cable Television subscribers wculd atfect most of ths existing
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240,000 cable, subscribers :Ln Arizona,

NOW, THEREFORE, BE IT RESCLVED by the Mayor. and Common

regord as oppos:.ng the px:cposed CATV S_ports Blackout.Rule and

rasently contained in Docket No. L2417 of. the Eederal

Communications Comission.

BE IF EURTHER RESOLVED that the C.:Lty of. Dougla_s_ urges

. ptay

mp_ort}.ng a team -4 home Qame.s ba;.k lntQ lt § qwn t_e,r_x_:._i;qry.

BE EP EURTHER RESOLVED that a qopy of this Besolution

—eemd SEET oSSl

R - e e e T e o = e aa

BASSED by the Douglag ¢lty Cquncil and ADQETED by

the Mayox: this 10th day of Maxch, 1975.

gf/ .4 4 )’.// ~'77L/\{/ 22245L /

d_ ATEAN F, DENNGY, City CLeXk

A.es,gvs@ AS FORM:

LAW QFFICES OF ALVAREZ & LERMA, P.C.

By:

RAMON R. ALVARZZ
Douglas City attorney

° . ° . . . e o o -
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Dubuque TV-FM Cable Company 393

F.C.C. 73-357
¢ . BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
Wasuaingron, D.C. 20554

In Re '
e Dusuque TV-FM Caere Co., Dusuqug, Towa, O‘%%—éfggggmon) ’

AND East DuBuqQue, ILL.
For Certificates of Compliance (1L004)

Mznoranpun OpiNioN aAxD ORDER

(Adopted March 29,1973 ; Released April 4,1973)

* By taE Commission : ConnrisstoNER REID ABSENT.
1. Dubuque TV-FM Cable Company, a division of TelePrompTer
Cable Corporation, operates cable television systems at Dubuque, Iowa
and East Dubuque, Illinois, communities located within a smaller tele-
vision market. The following signals are now carried :

® WICS-TV (CBS) Madison, Wisconsin
WHA-TV (Educ.) Madison, Wisconsin
WMT-TV (CBS) Cedar Rapids, Iowa
KCRG-TV (ABC) Cedar Rapids, Iowa
WOC-TV (NBC) Davenport, Iowa
KWWL-TV (NBC) Waterloo, Iowa
KIIN-TV (Educ.) Towa City, Jowa

e KDUB-TV (AB C) Dubuque, Towa
WQAD-TV (ABC) Moline, Illinois
WREX-TV (ABC) Rockford, Illinois
WHBF-TV (CBS) Rock Island, Illinois
WGN-TV (Ind.) Chicago, Illinois
WEFLD-TV (Ind.) Chicago, Illinois

® The applicant proposes to substitute the signal of WSNS-TV (Ind.),
Chicago, Illinois, for that of WFLD-TV, and these applications are
unopposed.

2. This change is proposed because, with the 1973 baseball season, the
games of the Ciicago ‘White Sox will be carried on WSNS-TV ; in the
past few years, WFLD-TV broadcast these games. We authorized the
carriage of WFLD-TV several years ago to “make available to the

® (system’s) subscribers the full schedule of Chicago White Sox games
which were received on its system via the signal of WGN-TV before
that station ceased carrying them.” Dubuque TV-FM Cable Co., 18
FCC 2d 25 (1969). Unless the signal of WSNS~TV replaces WEFLD-
TV, the applicant avers that the viewing habits and preferences of its
subscribers, particularly White Sox fans, will be unfairly disrupted,
not to say disappointed.

o 40 F.C.C. 2d
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3. Cable television systems located in smaller television markets are
now limited to the carriage of one independent signal.* However, this
limitation is not applied to those systems, such as the applicant’s, which
were authorized to carry more than one independent signal before the
adoption of our new cable television rules.? In deleting WFLD-TYV,
the applicant can no longer carry two independents as a matter of
right, but no waiver of our signal carriage rules is requested to author-
ize the continued provision of two independent signals. Despite this, we
believe the public interest will be served if, sua sponte, we waive the
provisions of Section 76.59 and permit the replacemerit of WFLD-TV
by WSNS-TV. Our earlier decision in Dubuque TV-FM Cable Co.,
supra, authorizing the carriage of WFLD-TV, waived the leapfrog-
ging prohibitions of former proposed Section 74.1107(e) because the
cable system had established that there existed good cause to waive
that rule® As we stated then, the continued availability of Chicago
White Sox games for Dubuque cable television subscribers was an im-
portant factor in our determination that good cause existed. We be-
lieve the same considerations compel a waiver of our smaller market
signal carriage rules; certainly no useful purpose will be served if
the applicant’s subscribers are denied programming which the system
has been at such pains to provide. Moreover, none of the local tele-
visioln stations have indicated the slightest discomfiture with this pro-

osal. ¥ :

P Accordingly, IT IS ORDERED, That the applications for Certifi-
cates of Compliance (CAC-1598 and CAC-1599), filed by Dubuque
TV-FM Cable Company, ARE GRANTED.

Feperan CoMmuNIcATIONS COMBMISSION,
Bex F. Waewz, Secretary.

1See Section 76.59 (b) of the Rules,
2 Paragraph 107, 36 FCC 2d 141 at 183 (1972) ; Section 76.65 of the Rules.
3 Proposed Section 74.1107 (e) provided that:

(e) Carriage of distant signals in areas outside any specified zone.~—

(1) No CATYV system operating outside the specified zones of all televizion broad-
cast, stations shall extend the signal of any television broadcast station beyond the
stations predicted grade B contour unless the system s carrying the signals of aill
television broadcast stations in the same class that are operating in communities
located closer to the system. The classes of television broadcast statloms to which
this subparagraph is applicable are the following :

“2 Stations that are fuil network stations of the same network.

(i) Stations that are partial network stations of the same network or networks.
511&) Independent statlons. .
iv) Noncommercial educational stations,
(2) The Commission may waive the provisions of subparagraph (1) of this

{mragraph for good couse shown In a petition filed pursuant to section 74.1109 of

his chapter, such as a showing that (1) the community of the more distant station

is located in the same state or (11) the system’s subscribers have a greater community
of interest with the region served by the more distant station.
Dubgqtne, Iowa and Bast Dubuque, Illlnois were then located outside of all television
markets.

40 ¥.C.C. 2d
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" Dubugque TV-FM Cable Co. 25

‘ F.C.C. 69-594
BEFORE THE

- FEDERAL COMMUNICATIONS COMMISSION

WasningTon, D.C. 20554

In re -
Dusvque TV-FM Casre Co., DIVISION OF | 1 r
"H.& B Cosmronicarions Corr., DUBUQUE, I‘{}%_ﬂgg) CATV
Towa L wEE
Petition for Waiver of Section 74.1107

{
Muryoranpum OpriNioN AND ORDER
(Adopted May 28, 1969)

By tp Comdssion : ComdrissoNER BARTLEY ABSENT; CoMMISSION-
£rs Rosert E. Lre Axp Cox prssENTING; COMMISSIONER WaADs-
WORTH CONCURRING IN THE RESULT. -

1. The Commission has under consideration a request for authority

‘pursuant to interim procedures set forth in docket No. 18397 to add

new distant signals, filed by Dubnque TV-FM Cable Co. (Dubuque

Cable), on December 17, 1968; a supplement to this request filed by
Dubuque Cable on January 16, 1969; oppositions to the request filed

by WMT-TV, Inc., Dubuque Communication Corp. and Cedar Rapids.

Television Co. (Cedar Rapids), on January 16 and 17, 1969; a reply
to the oppositions filed by Dubugque Cable on February 5, 1969 ; opposi-

tions to Dubuque Cable’s supplement filed by WMT-TV and Cedar

Rapids on February 17, 1969; and a supplemental reply filed by
Dubuque Cable on February 20, 1969.

2. Dubuque Cable seeks & waiver of section 74.1107 in order to-

carry the distant signals of Chicago stations WTTW (ETV) and
WFLD (Ind.), ot ifs CATYV system in Dubuque, Iowa, pursuant to-
the interim processing procedures set forth in the Commission’s notice
of proposed rulemaking and notice of inquiry in docket No. 18397,

15 F.C.C. 2d 417.* Dubuque s located partially within the redicted.

grade- A contour of stations in Cedar Rapids and Waterloo, Towa
(ranked 74th), but is more thian 35 miles from the main post office in
any community with an operating television station. While initially
asserting that no, leapfrogging is involved, Dubuque Cuble in its sup-

lemental request states fimt,‘ Milwaukee “(with two operating ETV
Stations and ‘one ‘independent) and Fond du Lac, Wis, .(with one
independent station), are slightly closer than Chicago. However, it
claims that the public in Dubuque has a’ greater community
of interest with Chicago than with Milwaukee or Fond du Lac, and
that good cause ‘exists for a waiver as contemplated by proposed

1 A previous petition by Dubuque for waiver of seetion 74.1107, filed on Apr. 26, 1068,
was pending’ before the Commission when the notice in docket No. 18307 was issved,
together with various opposition pleadings thereto. '
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section 74,1107 (e) (2). Dubuque Cable further asserts that Milwaukee
station WVTV carries 1614 hours of ABC network programing
weekly, out of a total of 85 broadcast hours, and should therefore
be classified as a partial network station.

3. WMT-TYV, licensee of a television station on channel 2 in Cedar
Rapids and of translator station K74BD in Dubuque, and Cedar
Rapids, Licensce of station KCRG-TV in Cedar Rapids, urge that
the proposed service is inconsistent with proposed section 74.1107 (e)
(1) and that good cause has not been shown within the meaning of
proposed section 74.1107(e)(2). Cedar Rapids also asserts that
Dubuque should be considered a smaller television market within the
meaning of proposed section 74.1107(d), since there is an outstanding
construction permit for channel 40 in Dubuque. Dubuque Cable’s origi-
nal request for waiver was opposed by Chicago independent station

WFLD, and also by the State Educational Radio and Television -

Facility Board of Iowa, which claimed that permanent carriage of
WTTW would be inimical to development of a statewide educational
television system. Dubuque Communication Corp. (the new permittee
for station XDUB-TV on channel 40 in Dubuque), has opposed the
present request on the ground that the addition of those two signals
would doom any chance it has of survival.

4. Since Dubuque is approximately 161 air miles from Chicago, as
compared to 145 from Milwaukee and slightly farther from Fond du
Lae, Dubuque Cable’s proposal involves leapfrogging which cannot be
dismissed as de minimis. Contrary to the contention of WMT-TV
and Cedar Rapids, the interim processing procedures contemplate
flexibility for good cause shown within the meaning of proposed sec-
tion 741107 (e) (2). See paragraphs 57-58 of the notice. Insofar as
Dubuque Cable asserts a greater community of interest with Chicago
because of more convenient transportation access and the comparative
amount of out-of-town shopping done there by a portion of the Du-
buque public, we do not consider these circumstances as sufficient in
themselves to constitute good cause. The public interest in the carriage
of closer independent stations in priority over those in the biggest
cities like New York, Los Angeles, and Chicago is not lightly to be dis-
regarded. However, Dubuque Cable also asserts that carriage of
WELD would again make available to its subscribers the full schedule
of Chicago White Sox games which were received on its system via the
signal of WGN-TV before that station.ceased carrying them. More-
over, we note that the Milwaukes station does carry a substantial
amount of ABC programing, which is already received by subsecribers

- on the system.? While the case is a close one, we think that these addi-

tional factors tip the balance in favor of a finding of good cause, when
coupled with the circumstance that the difference in distance between
Dubuque and the cities involved is not very great. :

5. Upon activation of the outstanding construction permit for chan-
nel 40, Dubuque would become a smaller television market within the

meaning of the proposed rules, since it is not a designated community -

2 We find it unnecessary, however, to pass on the question of whether the Milwaukee
station should therefore be classified as a partial network Btation within the meaning of
the proposed rules.
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in the Cedar Rapids-Waterloo market. While this aspect of the pro-
posed rules (i.e., protected zone for stations with construction per-
mits), has been revised to provide 35-mile zones for stations with
construction permits (see May 16, 1969, further notice of proposed
rulemaking in docket No. 18397, F.C.C. 69-516), this revision is gen-
erally prospective only (see footnote 2a). This case is no exception to
that general policy since, in this instance, it does not appear that the
addition of one more distant independent, signal will make much dif-
ference to the likelihood of successful inaugutation of service on chan-
nel 40, in view of the signals already cdrried by Dubuque Cable
pursuant to the carriage rules and a previous waiver of seetion 74.1107.
Dubugue TV-FM Cable Company, 6 F.C.C. 2d 564. Dubuque presently
carries four local signals: WMT-TV (CBS) and XCRG-TV (ABC)
Cedar Rapids-Waterloo; WISC-TV (CBS), Madison, Wis., and
WOC-TV (NBC), Davenport, Jowa. Tt also carrics six distant signals:
WGN-TV (Ind.), Chicago; WHA-TV (Bd.), Madison, Wis.,
KWWL-TV (NBC), Waterloo-Cedar Rapids; WHBF-TV (CBS),
Rock Island, 1ll., WQAD-TV (ABC), Moline, Ill., and WREX-TV
(ABC/CBS), Rockford, Ill. In view of the present situation and the
matters set forth above, we conclude that carriage of WFLD would
not, in itself, adversely affect the public interest. Nor does it appear
that carriage of this one independent signal would be any more
prejudicial than carriage of two independents from Milwaukee and
Fond du Lac, either in substitutioa for, or in addition to, WELD.

6. Though served with Dubuque Cable’s request for authority to
carry WT'T'W pursuant to the interim processing procedures, the Towa
State Educational Radio and Television Facility Board has not re-
newed its earlier opposition to permanent carriage of that station. In
that pleading, the Board stated that it had no objection to carriage of
WTTW until the educational station on channel 12 in Towa City
(BPET-328) is activated. Dubuque Cable asserts that educators in
Dubuque have had difficulty in obtaining curriculum materials from
the Wisconsin educational station now carried on the cable (WHA-
TV, Madison), which is geared to the Wisconsin school system, and
that this would be easier in the case of WI'TW which is supported by
public contributions. In the circumstances, we conclude that the pub-
lic interest would be served by granting a waiver for WI'TW upon
condition that Dubuque Cable substitutes the signal of any educational
sé‘,a,tion that subsequently commences operation on channel 12 in Towa,

ity.

1. Accordingly, /¢ is ordered, That the request for authority pur-
suant to interim procedures set forth in docket No. 18397 to add new
distant, signals, filed by Dubuque TV-FM Cable Co. on December 17
1968, as su %lemen-ted, 13 granted, section 74.1107 (a) Is waived, and
Dubuque (gx le Is authorized, to commence carrying the signals of
stations WFLD and WTTW, upon condition that the signal of
WTTW is replaced by the signal of any educational station that sub-
sequently commences operation on channel 12 in Towa. City, Towa.

Frperan Communicarions Compmssion,
Bex F. WarLr, Secretary.

18 #.0.0. 24
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F.C.C. 73-828
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
Wasmineron, D.C. 20554

In Re Request by
Dixown Casre TV, Inc., Dixow, Irr. gﬁ)l;;%l
For Special Temporary Authorization

Mumoranpusr Oriniow AND ORDER
(Adopted August 2,1973 ; Released August 9,1973)

By taz Comarssron : CoMMISSIONERS JOHNSON AND WILEY CONCURRING
in THE ResynT; Conrmusstoners H. Rex Lee anp REp ABSENT.

1. Dixon Cable TV, Inc. operates a cable television system at Dixon,
Hlinois, a community located within the Rockford-Freeport, Illinois
television market (ranked as the 97th major market). On May 17, 1978,
Dixon Cable filed an application for Certificate of Compliance (CAC-
2556) and a “Request for Special Temporary Authorization” (CSR-
361) to obtain the Commission’s authorization to replace the signal
of Chicago Illinois station WFLD-TV with that of anothér Chicago
station, WSNS-TV. The reason given for this intended change is the
shift of the carriage of Chicago White Sox baseball games from
WFLD-TV to WSNS-TV. A gpecial Temporary Authorization to
carry WSNS-TV in lieu of WFLD-TV is requested while final action

on the application for certification is pending. Dixon Cable asserts.

that both the public interest and recent Commission precedent argue.
for favorable action on its resquests.
2. The following signals are now carried on this system

WCEE-TV (CBS, Ch. 23), Freeport, I1linois

WTVO (NBC, Ch. 17), Rockford, Illinois

WREX-TV (ABC, Ch. 13), Rockford, Illinois

WHBF-TV (CBS, Ch. 4), Rock Island, Illinois

WQAD-TV (ABC, Ch. 8), Moline, Iilinois

WOC-TV (NBC, Ch. 8), Davenport, Iowa

WHA-TV (Educ., Ch. 21), Madison, Wisconsin

KIIN-TV (Edue., Ch. 12}, Iowa City, Towa

WGN-TV (Ind., Ch.9). Chicago, Ilinois

WFLD-TV (Ind.,Ch. 32), Chicago, Illinois
Supplanting WFLD-TV with WSNS-TV would not contravene the
major market signal carriage rules? as the system would continue to
provide its subscribers with two independent stations. And, as no addi-
tional distant signals will be carried, the system would not incur any
obligations under our non-broadcast access rules.?

‘ﬂ"lSectionk '16.63 of the Rules governs signal carringe in the “second-fifty” major tele-
slon markets.

3 See Section 76.251(c) of the Rules. The system has operated with these signals since
1970, and is not obligated to comply with Seetion 76.251 until 1977.
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3. We believe the public interest will be served if a Special Tempo-
rary .\uthorization is granted to carry the games of the Chicago White
Sox as broadcast by WSNS-TV during the 1973 season, while dis-
position of the application for certification is pending. Otherwise, pro-
gramming of a uniquely valuable appeal would be withdrawn from
subscribing members of the public.®* However, we decline to authorize
the system to substitute the entire program schedule of WSNS-TV
for that of WFLD-TV. Rather, we prefer instead the approach taken
in Video Service Company, FCC 738-376, 40 FCC 2d 480, which re-
serves for later consideration those issues which may be presented by
Dixon Cable’s application for certification when that matter is prop-
erly before us.

In view of the foregoing, the Commission finds that the issuance of
a special temporary authorization to the extent indicated above would
serve the public interest.

Accordingly, IT IS ORDERED, That the “Request for Special
Temporary Authorization” filed by Dixon Cable TV, Inc., Dixon,
Illinois, IS GRANTED to the extent indicated in Paragraph 3, and
otherwise DENIED.

" Feperat, CommunicaTions ConmISSION,
Vincent J. MuLLins, Acting Secretary.

8 We are ndvised by counsel that 3424 subscribers are served by Dixon Cable.
42 F.C.C. 24
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¥.C.C. 73-376
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
Wasmingron, D.C. 20554

In the Matter of a Joint Request by

Microwave Codraronw CARRIER

Loeanseorr TV CasrLr Co., Logansrort, IND.
(IN029) ' -

Greater Larayerre TV Casie Co., Laray-|
®ITE, Inp. (IN022)

Magron Caswz TV, Iwnc, Mariow, Inp.
(IN032) ; Gas Ciry, Inn. (IN030) ; JowEs-
poro, Inn. (INO031); Grant Couwnty, Inp. } CSR-315

Trerrcann or Koxono, Inc., Korono, Inp.
(INO45)

Hoosier Terecanwe, Wasasm, Inp., (IN004) ;
Prru, Ixp. (IN003); Grissom AFDB, Iwp.
(INOT70) awp

In the Matter of an Informal Request by

Casre Trerpvision Conxeany or Inpivors,

Ghsson Crry, Inn. (11.154)
FFor Declaratory Ruling

Menorannunm OpINTON AND ORDER
(Adopted April 4,1973; Released April 10,1973)

By tur Connatssion : CommissioNeEr Rosrrr E. Lee apsenT; Codraris-
stoNErs JornsonN, H. Rex Lrg, Reip anp HoOKS CONCURRING IN
THE RESULT.

1. On January 26, 1973, ten. of the above-captioned cable television
systems and Video Service Company, a miscellaneous microwave com-
mon carrier that delivers television signals to these systems, filed a
“Joint Request for Declaratory Ruling,” asking for a determination
that the cable systems may continue carriage of Chicago White Sox
baseball games when the broadcast rights for those games shift from
Station WFLD-TV (Ind., Channel 32) to Station WSNS-TV (Ind,
Channel 44), both Chicago, Illinois. Indiana Broadcasting Corpora-
tion, licensee of Stations WISH-TV, Indianapolis, and WANE-TV,
Ft. Wayne, Indiana, McGraw-Hill Broadcasting Company, licensee of
Television Broadcast Station WRTV, Indianapolis, Indiana, and
Video 44, licensee of WSNS-TV, have filed oppositions, and the joint
petitioners have replied. Additionally, on January 26, 1973, Cable
Television Company of Illinois, operator of a cable system at Gibson
City, Illinois, filed an informal request for a ruling that it, also, could
continue carriage of the White Sox games.
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9. Prior to the effective date of the current cable television rules,
these cablo systems were lawfully carrying the signal of WFLD-TV,
which, for a number of years, has broadcast, the White Sox baseball
games. None of the systems currently is authorized to carry
WSNS-TV, on which the White Sox games will be broadeast in 1973,
The cable systems propose to carry WSNS-TV only when that sta-
tion is broadcasting the White Sox games, and at all other times con-
tinue carriage of WFLD-TV.

3. The oppositions contend that the systems should not be permitted
to earry the ball games, absent grant of a certificate of compliance
authorizing full carriage of WSNS-TV, since any other type of au-
thorization would sanction ad hoc “cherry-picking” of programming.
WSNS-TV further objects to carriage of the games withont carriage
of the balance of its programming. In their reply, petitioners argue
that they are not seeking to add a new signal to existing operations,
but rather to continue carriage of an event that has been available to
their subscribers for many years, and, thus, certification is not required.
The petitioners indicate that they are expl oring the possibility of seek-
ing certification for full carriage of WSNS-TV, but that the time re-
quired for preparation, and Commission consideration, of such appli-
cations would foreclose the possibility of commencing carriage of the
games prior to the start of the 1973 season on April 6. Video Service
States that its total microwave capacity is now being used to deliver
signals to these and other systems and, therefore, the only way to pro-
vide its customers with the 1973 White Sox games is by the proposed
station substitution.

4. The petitioners appear to maintain that carriage of the White
Sox baseball programming is grandfathered. We do not agree. Section
76.65 of the Commission’s Rules grandfathers the carriage of televi-
sion signals that cable systems were authorized to carry or were law-
fully carrying prior to March 81, 1972. It does not grandfather in-
dividual programming that has been carried on an authorized signal.
While in Dubuque TV-FM Cable Co.,18 FCC 2d 25 (1969), on svhich
petitioners rely, we authorized carriage of WFLD-TV to make avail-
able to the system’s subscribers the full schedule of White Sox games
which were previously carried by WGN-TV, it was not the carriage
of the White Sox games that was requested and authorized, it was
the carriage of the WFLD-TYV signal in full. Likewise, in Dubuque
TV-FM Cable Co., FCC 73-357, FCC ad , released April 4,
1973, we waived the smaller market signal carriage rules and granted a
certificate of compliance authorizing carriage of WSNS-TV, stating
that the continued availability of the White Sox games was an_im-
portant factor in our determination that good cause existed. This
action indicates the Commission’s determination that a certificate of
compliance is required to resolve this peculiar carriage problem. While
that is the guiding principle here, and we expect all systems in the
future to take appropriate steps in orderly fashion to protect the
interests of their subscribers (see, e.g., Dubuque TV-FM Cable Co.,
supra), we do not believe that in this novel and unusual situation we
should act in a way that disrupts an established viewing pattern and

40 ¥.C.C. 2d
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Denalizes the subseribing publie. We therefore shall grant special relief
to the petitioners, in the form of a special temporary authorization to
substitute carringe of WSNS-TV for WFLD-TV when WSNS-TV
15 broadeasting Chicago White Sox baseball games. This authoriza-
tion is expressly conditioned on the prompt filing of applications for
tull carriage of WWSNS-TV, in no event later than 60 days from the
release of this order. This approach should afford the petitioners ample
time to file and have processed the necessary applications, and to com-
plete any necessary construction, before the 1974 baseball season. In
any event, this temporary authorization is limited to the duration of
the 1973 baseball season, and we will not grant similar temporary relief
for any future season. *

In view ot the foregoing, the Commission finds that a grant of the
requested declaratory ruling to the extent indicated above would be
consistent with the public interest.

Accordingly, IT IS ORDERED, That the “Joint Request for
Declaratory Ruling” and the informal request for declaratory ruling
ARE GRANTED to the extent indicated in Paragraph 4, and other-
wise ARE DENIED.

Froerar, Conrarunicatrons ConMmIssIoN,
Ben F. Warr, Secretary.
40 FLaC, 2d



EXHIBIT 21



194

—~~ Ean

S’ ABLE

ELEVISION OMPANY OF ILLINOIS

Box 186 e GiBsoN CITY, ILLINOIS 60936 e (217) 784-8390

January 22, 1973 ; 'n

Mr. Ben F. Waple, Secretary
Federal Communications Commission
Washington, D. C. 20544

Dear Mr. Waple:

I am writing to you as President of Cable Television Company of I1linois,
operator of a cable television system in Gibson City, I1Tinois.

Qur company was first franchised by the City of Gibson City in Sept-
ember 1964, and was authorized by the FCC to carry a number of distant
signals, including WFLD (Channel 32), Chicago, I1linois’, on June 10,
1968.

cTc now serves approximately 480 subscribers in Gibson City. Since
its inception, it has carried the games of the Chicago White Sox,
which are broadcast on WFLD (Channel 32), Chicago, which signal it
carries pursuant to the FCC authorization noted above. The White
Sox's games have, without question, become the single most popular
programming carried on our system.

As of this year, WFLD has announced its intention not to carry the
Chicago White Sox's games. Instead, WSNS (Channel 44), Chicago, will
broadcast these games starting with the 1973 season.

cTc does not presently carry the signal of WSNS. However, because
the White Sox's games have been consistently carried in Gibson City,
and because our subscribers have come to enjoy and depend upon
carriage of these games so much, it is our intention to continue to
carry the White sox's games in the coming season. We shall do so by
carrying the signal of WSNS at those times at which it broadcasts the
Chicago White Sox's games, at which times and for the duration of
which the signal of WFLD will be deleted. At all other times, we will
continue to carry Channel 32. It is our understanding that this is
consistent with the FCC's rules in so far as carriage of the Chicago
White Sox's games, which was commenced prior to the new cable television
rules, is grandfathered.

Assuming that our understanding of the rules is correct, we shall begin
carriage of the White Sox's games at the geginning of the 1973
season.

Sincerely,
D : )
N _.\(( 3 AN

Lo Y
(¥

Roy E. Bliss
President

RB/1as
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" FOC 74-204
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

Wastineron, D.C. 20554

In Re Applications of -
Locansrorr I'V Casre Co., Logansrort, Inp. | CAC-2559
(IN029)
GreatErR Larayerre TV Casre Co., Laray- | CAC-2564, CAC-
ErTe  (IN022), Wesr Laraverre, Inp. 2565
(IN023)
Marron CasLe TV, Ixc., Marow (IN032), | CAC-2560, CAC-
Gas Crry (IN030), Jowmssoro (INO031), 2563, CAC-2562,

Grant County, Inp. (IN107) CAC-2561
Trircann  or  Ioxoato, Inc, Koxoso | CAC-2566, CAC-
(IN045), Howarp Counry, Inn. (IN069) 2567

THHoosmr Tenecaens, Wansasu (INOO4), Prru | CAC-2552, CAC-
(IN003), Grissosr AFDB (IN070), Miazu 2568, CAC-2569
Counry, Inn. (INOT1) CAC-2570

TFor Certificates of Compliance

Muemorannus OriNionw annp ORrber
(Adopted February 27, 1974 ; Released April 5, 1974)

By 7n Comorssion: ConrarissioNer WILEY CONCURRING IN TIIE
RESTLT.

1. In Video Service Company, 40 FCC 2d 480, recons. denied, FCC
T3-1209, FCC 2d (1973), the Commission granted special
temporary authorization for ten of the above-referenced cable tele-
vision systems to substitute carriage of Chicago, Illinois Station
WSNS-TV (Ind., Channel 44) for Station WFLD-TV (Ind., Chan-
nel 32), also Chicago, during WSNS-TV’s broadeasts of the Chicago
White Sox baseball games.! This temporary authorization was ex-
pressly conditioned upon the filing of applications for certificates of
compliance for full carriage of Station WSNS-TV, On May 17, 1978,
eleven of the subject systems filed for such substitute carriage.? The
applications of Marion Cable Television, Inc. (Marion), for Marion,
Grant County, and Gas City, Indiana, are opposed by Indiana Broad-
casting Corporation (Indiana), licensee of Stations WANE-TV, Fort
Wayne, Indiana, and WISH-TV, Indianapolis, Indiana.® Field Com-
munications Corporation (Field), licensee of Station WFLD-TV,
Chicago, Illinois, has filed oppositions to all of the above applica-

3 The cable systems located at West Lafayette, Iloward County, and Miami County were
not involved in that proceeding.

2 The applications of Telecable of Kokomo for Kokomo (CAC-26i66) and Ioward County
{CAC—2567), also filed on May 17, 1973, seek to add WSNS—TV without deleting WELD-TV.
These systems are located outside all major and smaller television markets, and, therefore,
carriage of WSNS-TV i3 consistent with Sectlon 76.57 of the Rules.

3 Indiana also opposed Hoosler Cable Television’s application for Wabash, Peru, Grissom
Alr Force Base, and Miami County, Indlana. These objections have been withdrawn.

46 F.C.C. 2d
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tions. Video 44, licensee of Station WSNS-TV, Chicago, Illinois, has
filed comments on Field’s and Indiana’s objections.

2. All of the systems commenced service prior to 1972 and provide
their subscribers with Station WFLD-TV.! Wabash, Marion, Grant
County, and Gas City are within the Fort Wayne-Roanoke, Indiana,
major television market (#82). Lafayette and West Lafayette are
within the Lafayette, Indiana smaller television market, and the re-
maining seven systems (Logansport, Jonesboro, Kokomo, Howard
County, Peru, Grissom AFT, and Miami County) appear to be outside
of all markets.

3. In its opposition to the applications, Field argues that it would
be more equitable to limit the carriage of Station WSNS-TV to those
times when the Chicago White Sox games are broadcast. To permit the
complete substitution of Station WSNS-TV for Station WEFLD-TV,
Field argues, would put too much emphasis on a seasonal entertain-
ment feature, while overlooking the totality of Station WFLD-TV's
programming and disrupting viewing habits. Both Field and Indiana
argue that the Duduque case ( Dubuque TV-FM Cable Co., 40 TCC 2d
393 (1973)), where such a substitution was permitted, is distinguish-
able, since 1t involved an unopposed application. They further argue
that the applicants here have neither requested a waiver nor presented
justification for a waiver of the Commission's Rules to permit carriage
of Station WSNS-TV. Indiana also argues that, pursuant to Cable TV
of Fork, 40 FCC 2d 927 (1978), the existing number of grandfathered
signals is relevant if a system in a second fifty major television market
secks to add a new independent signal in accordance with the bonus
provision of Section 76.63(a) of the Rules. That rule provides that
systems in the second fifty major television markets are limited to two
bonus independents. Hence, Indiana argues that the Marion systems
which carry, at present, four independents, only one of which is
authorized as a non-bonus signal,® should be required to drop two sig-
nals in order to add WSNS-TV. Finally, Indiana argues that Marion’s
wpplications are deficient because they fail to provide for additional
access channels as required by Section 76.251(¢) of the Rules.®

* All of the ahove systems have 12 channel capaclty. The dates for the commencement
of operations, number of subscribers, and population of communities are as follows:

Number of Date of

System Population subscribers commencement of
operations
Logaunsport m———— 19,256 7.291 December 1963,
Lalayette e e 45,214 11,315 March 1963.
19,157 3,300 March 1083,
40,253 9,878 May 19686,
5,745 1,134 Fohruary 1967.
2,437 467 October 1967,
N.A. N.A. May 1986,
44,012 8.053 August 1970.
Wabash__.__.__.__ - leane 13,252 3,309 April 1964,
Howard County.. .. 83,198 2,427 Auvgust 1970,
Pert...... - - 13,987 4,244  April 1984,
Grissom AFB_ L 6. 000 1,280 March 1866.
Miami County ... .o ... 2,000 505 April 1967.

p EWt'J.‘TIV ]gInd., Channel 4), Bloomington, Indiana, Is “significantly viewed” in Grant
ounty, Indlana.

¢ Section 76.251 (¢) provides in pertinent part: {I]f such systems receive certificates of
compliance to add television signals to thelr operations . . . fprior to Muarch 31, 1977.)
pursuant to Section 76.861(b) or (c), or 76.063(a) (as it relates to 76.61(b) or (c)), for
ench such signal added, such systems shall provide one (1) access channel, . . "

46 F.C.C. 24
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4. We reject the arguments made by Field and Indiana. With tospcc
to those cable sy stems operating outside of all markets, Section 76.57
(b) provides that in ‘xddltlon to those stations that must be carried
upon request, a systemn may “carvy any additional television signals.”
Section 76.65, which ,“grandfathers” pre-March 31, 1972 carriage of
such additional to]ovmon signals, does not confer upon those stations
any right to carr iage on the cable system. Hence, Stations WFLD-TV,
whlch is not & “must- carry” signal, cannot assert any right to carriage.
With respect to cable systems opemtnw within smaller television
markets, the Commission has twice pl'ev1ously recognized the public
interest importance of the continued carriage of Clllcnvo White Sox

games.” Most recently, in waiving the provisions of hectmn 76.5%,

sua sponte, and permitling the substltutlon of WSNS-TV for \VPLI)—
TV, the Commission ::tated referring to the previous waiver:

[T]he continued availability of Chicago White Sox games for Dubuque cable
television subscribers was an important factor in our determination that good
cause existed. We believe the same considerations compel a waiver of our
smaller market signal carriage rules; certainly no useful purpose will be served
if the applicant’s subscribers are denied programming which the system has heen
at such pains to provide.

We should emphasize that what we are deciding today is not that
programming, or the number of independent signals which a system

carries, may Te grandfathered. Rather, we are permlttmo' a waiver of
our carriage rules based upon plevmuslv recognized considerations
of public interest. 4 fortiori the same public interest considerations are
applicable to those systems operating in a second fifty major market.
And Field and Indiana have not prcsented any arguments that war-
rant departure from our previous judgment. I"m‘llly, the mere substitu-
tion of one channel for another does not trigger the access channel re-
quirements of Section 76.251, because what is sinvolved is a substitution,
not an addition of swm]s We have imposed the access channel require-
ments on any sy stem “which receives the benefits of additional signal

carviage as a result of our new rules”.? A system that substitutes sig-
nals, and does not ther(,bv increase the total number of signals cm'r]ed

cannot be said to be in that “growth” situation to which our access
channel rules are directed.*®

In view of the foregoing, the Commission finds that a grant of the
subject applications would be consistent with the public interest.

Accordingly, IT IS ORDERED, That the “Objection of Indiana
Brmdmstmn' Corp. Pursuant to Section 76.27” filed June 25, 1973, by
Indiana Bromdc‘tstmrr Corporation and the “Response of Field Com-
munications Corpomtlon to Applications for Certificate of Compli-
ance” filed June 25, 1973, by Field Communications Corporation ARE
DENIED.

IT IS FURTHER ORDERED, That the applications for certifi-
cates of compliance filed by Loo"mspmt TV Cable Company for Lo-

gansport, Indiana (CAC—2559), Greater Lafayette TV Cable Com-

T Dubuque TV-FM Oable Co., 40 FCC 2d 393 (1973), and Dubnque TV-FI Cable Co., 18
TCC 24d 25 (1969).

40 IFCC 2d 293, 304 (1973).

° Remnwieratmn of Cable Television Report and Order 36 FCC 2d 358, 359 (1972).

w Cable Television Report and Order, 36 FCC 2d 197 (1972).

46 .C.C. 24
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pany for Lafayette (CAC-2564) and West Lafayette (C.AC-2565),
Indiana, Marion Cable TV.Inc. for Marion (CAC-2560), Gas City
(CAC-2568), Jonesboro (CAC-2562), and Grant County (CAC-
2561), Indiana, Telecable of Kokomo for Kokomo (CAC-2566) and
Howard County (CAC-2567), Indiana, and Hoosier Telecable for
Wabash (CAC-2552), Peru (CAC-2568), Grissom AFB (C.AC-2569),
and Miami County (CAC-2570), Indiana ARE GRANTED and ap-
propriate certificates of compliance will be issued.

Freperar ConemunicaTIONs COMMISSION,
Vincent J. Murnins, Seeretary.

46 1.C.C, 2d
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58 Federal Communications Comamission REeports

- FOC 74-597
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
Waszinaron, D.C. 20554

In Re
Frezrorr CaprLevisiow, Inc., J'REEPORT, ILL.} ?ISII,{I???,?
For Special Temporary Authority

MesoranpuM OriNioN AND ORDER
(Adopted May 22, 1974; Released May 30, 1974)

By rie Conrarission : COMMISSIONER (QUELLO NOT PARTICIPATING.

1. Freeport Cablevision, Inc., operates a cable television system at
Freeport, Illinois, part of the Rockford-Freeport, Illinois television
market (No. 97). On April 18, 1974, Freeport Cablevision filed an
application for a Certificate of Compliance (CAC-3799) and a request
for,special temporary authorization (CSR-526) seeking the Commis-
sion’s authorization to replace the signal of Station WFLD-TV (Ind,
Channel 32, Chicago, Illinois) with Station WSNS-TV (Ind., Chan-
nel 44, Chicago, Illinois). This intended change is sought on the basis
of a shift of the carriage of the Chicago White Sox baseball games
from WELD-TV to WSNS-TV. Special temporary authority to carry
WSNS-TV in lieu of WFLD-TV is requested while final action on the
application for certification is pending. Freeport Cablevision argues
that both Commission precedent and the public interest support its
request.

9. In TV Cadble Company of Stephenson County, FCC T4-801, —
FCC 2d , the Commission authorized the following signals to be
carried on the Freeport system:

WREX-TV (ABC, Channel 13), Rockford, Illinois
WTVO (NBC, Channel 17), Rockford, Illinois
WCEE-TV (CBS, Channel 23), Freeport, Illinois
WHA-TYV (Educational, Channel 21), Madison, Wisconsin
WEKOW-TV (ABC, Channel 27) , Madison, Wisconsin
WISC-TV (CBS, Channel 3), Madison, Wisconsin
WMTV (NBC, Channel 15) , Madison, Wisconsin

- WTTW (Educational, Channel 11), Chicago, Illinois
WGN-TV (Independent, Channel 9), Chicago, Illinois
WFLD-TV (Independent, Channel 32), Chicago, Illinois.

Since the system would continue to provide its subscribers with two
independent signals, the major market signal carriage rules (Secticn
76.63 of the Commission’s Rules) would not be violated by the r&
quested relief. Furthermore, as no new distant signals will be carrl

Freeport Cablevision would not inéur any additional obligations undes

our access rules {Section 76.251 of the Rules). :
47 F.C.C. 24
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3. This situation is familiar to the Commission. We have, on several
orcasions, recognized the public interest importance of continued car-
riagoe of Chicago White Sox games,! and the fact that the season is
alreauly in progress establishes sufficient urgency to warrant grant of
the requested special temporary authority while. disposition of the
related certification application is pending. Consistent with that appli-
aation, this temporary authority involves substitution of WSNS-TV’s
full sv;mdu]o of programs, not only the White Sox games.

In view of the foregoing, the Commission finds that the issuance
of a specinl temporary authorization would serve the public interest.

Aecordingly, IT IS ORDERED, That the request for temporary
aathority filed by Freeport Cablevision, Inc., IS GRANTED.

Feoeran CommunicaTions CoMMISSION,
Vincent J. MuoLuins, Secretary.

t faganrport TV Cable Company, FCC 7T4-204, IFCC 24 ——; Video Service Com-

v, FCC 78-378, 40 FCC 2d 480, recons. denied, FCC 73-1209, 43 FCC 2d 1239;
E:"!’tlf TV-FM Cable Co., ’CC 73-357, 40 I'CC 2d 393.

47 F.C.C. 2d
r
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FEDERAL COMMUMICATIONS COMMISSION
WASHINGTON, D.C. 20554
° PR ¢ 1978
N RCTEY RETER TO:
Ehlo-cJ
¢ Robert . Caroveinid, Esq.
Omith and Peppor
V00 Montpomery Building
1776 ¥ Strecht, M. V.
“Washington, D. C. 20006
®
Tn re: Potomac Valley Television Comonny, Inc.
Powliug Greoen, Moacyland (Mbypel)
Corriganville, Haryland " (MhEg2)
Crasaplowmy, Mauoyland (MDyy2%)
Cugserland, Maryland (M2l )
® Belkhart, Maryland (MDUH25)
Bllerslie, Muwyl:nd (LiA26)
Taw ¥ale, Haryloud (HBy27)
Mounl Savage, Maryland (tibyed)
Rawlings, Mocyland (MDEH2G)
° Qll;gany County, HMuryland (140127
Cumterland Valley Township,
Pennsylvania (PALBE2)
LonJonderwy Tovnship,
Ponncyleanin (PALEES)
Southaap Lon Township,
o Rennsylvania (PALGEN
Port Ashby, Wesl Virginia Q)
Rideeley, YWoul Virginia (ugerits )
Wiley Foud, West Virginia  (WVygEio)
CSR-1243%1
® Dear Hr. Corazzmini:
On larch 30, 1978, you filed, pursuent to Section 76.29 of
she Commission's Rules, a Request for Special Temporary
Authority on behalf of Potomac Valley Tolevision Company, Inc.
(Potomac) to add the signal of Television Station KDKA-TV
L ) {€¢BS, Channel 2) Pittsburgh, Pennsylvania, on the refercnced
~ahle television systems on a part time basise. Speeitically,

oo request auithority to carry station KDKA-TV while it tclecasts

“ne oway baseball gemes of the Pittsburgh Pivates. Your
request 15 unopposed

o
=
1220 N

’ LT T TSR R ¢

Mg et ma mans T T e e
s ‘o 0

SR

!
!
]
i



Tu wemoorh Lheren? rou stale thab:

(1) Proviow iy Lhe pues were cavvicd by

ririon Stobion WJAC-wV (NEC, Chimnel 6)
Johausinwn, Pennsylvania, and KDEASUV,
howover, WJAC-TV will no Jonser beoadeast

5 thus leaving Polomae's subserisers

Tolo

L o
{

wilboul peogramaing to which they have

Lo nocousbtomed foe novecal yooosg

(2) DoLowsst's syslems e localed ounlside o all
televicion markels thus qau Application for
Certificate of Compliance, pursuant to
Soction 76.57(b) hus been filed simultansously
to ¢dd Station KDKA-IY; aund

3 Tf the rogrent i denied, subscribers moy miuoh
' o 1arvge pereenbtage of the telecnsty sinece the
noxt awsy game io ucheduled Tor April 12, 1973,
[t iu our conclicinn that Potomsc has presenled evidence of
extraordineyy circwastances necessiialing Duaedinte Commicoion
action. Ta view of the foregoing, ond since Lhe isnol proposed
Por currinsgn appenrs Lo be consistent wilh Section ¥6.57(h) of
the Commission's Rules, your request lov Speclal Temporvary Authority
anted. This action is taken purcusnt to Section
] zation will
exnire ninaly (92) days frow the date of Lhis letter, or upon
Tinal Coin mction on b
cortificainn o rulianee, whichaver oconrs Tirst.  This

outhority is grenited wilhout prejudice Lo ouy action the Commiszsion

ig heroby
o)

1
!

e pending pplicabions for

may toke on the coppliecatioa fox certificale of comnliance.

craly,

s
HERIT
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ool Fudid vl
A ¢

3ie Philip L. Verveer
. Acting Chief,

Cahle Teleovision Dunreau

&9 :I‘_r.r}h :CTB

.
B ‘_\_'.t_..,v. - . e ,'.. fy e —mern < e .
N . -
. s e e .y,
- e * A % . .
A PRI Y
. Y
LI R &~ s - *
Pl - . .

L &
S R
N B

;X,'
8

*

-
.
3

k.t'?'
1y ¥
A

i




EXHIBIT 25



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D. C. 20554

In Re Application of: )
)
POTOMAC VALLEY TELEVISION COMPANY, INC.) CAE—
)
To Add an Additional Signal to an ) ase-(2935T
Existing Cable Television System )
wpooy

To: The Commission

APPLICATION FOR SPECIAL
TEMPORARY AUTHORIZATION

Potomac Valley Television Company, Inc., hereby applies for
Special Temporary Authorization to add the signal of television
station KDKA-TV (CBS, Channel 2), Pittsburgh, Pennsylvania, on
a part time basis during the telecasts of the Pittsburgh Pirates
away baseball games and pursuant to Section 76.29 of the Com-
mission's Rules submits the following information:

1. Name and address of Applicant:

Potomac Valley Television Co., Inc.
100 South Liberty Street
Cumberland, Maryland 21502
(301)722-6540

2. Cable television communities served:

Cumberland, MD -0024
Cumberland Valley Township, PA  -1662
Bowling Green, MD -0021
Corriganville, MD -0022
Cresaptown, MD -0023
Eckhart, MD =-0025
Ellerslie, MD -0026
La Vale, MD ' -0027

-over-

LG



.
. . . —
® , : _ )

\ -
Mount Savage, MD -0028
Rawlings, MD ~-0029
® Allegany County, MD - -0127

Londonderry Township, PA ~1663
Southampton Township, PA -1664
Ft. Ashby, WV -0001
Wiley Ford, WV -0006
Ridgeley, WV -0004
3. For several years, the Pittsburgh Pirate games have been
broadcast over both television stations WJAC-TV (NBC, Channel 6)
® Johnstown, Pennsylvania, which is carried on the cable systems
in the above communities, and station KDKA-TV. -However, the
Pirates will not be broadcast over station WJAC-TV in the future,
| and as a result Potomac's subscribers will not be able to view
the games which they have been accustomed to receiving over their
cable systems. Consequently, Potomac Valley Television Co., Inc.,
A has filed simultaneously herewith Applications for Certificates
of Compliance to add the signal of television station KDKA-TV on

a part time basis during the telecasts of the Pirates' games over

e station KDKA-TV. Since Potomac Valley Television Co., Inc., is

by Section 76.57(b) of the Rules. However,the baseball season is
o upon us and the next away game is to be telecast on April 12, 1978.
If the request for temporary authority is not granted, the sub-
scribers in the communities served by Potomac may miss the tele-
® casts of a large percentage of the Pirates' away games broadcast
over station KDKA-TV.

WHEREFORE, the Applicant respectfully requests that the

Commission grant the instant request for Special Temporary

located outside of all television markets, this request is authorized



-3-

Aurhorization to add the signal of station KDKA-TV to its
system by April 12, 1978, pending action on the Applications
submitted herewith for Certificates of Compliance to add the
signal to the systems in the aforementioned communities.
Respectfully submitted,

POTOMAC VALLEY TELEVISION COMPANY,

Yy

INC.

i?hn Rannells, Vice President
Dated: //7&_% 2 S /275
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o)y - 34 RR 2d CASES

~am

54931
In the Matter of

(CSR-633)

MAINE CABLE TELEVISION, INC.
: (CSR-687)

R g

Petitions for Special Relief

Adopted: September 10, 1975

® Released: September 12, 1975

[985:5, §85:92] Network programming.

“Network” programming, under the cable rules,
can be supplied not merely by one of the three

® major national networks, but by any group, cn a

national or regional basis, so long as programs

are broadcast simultaneously, in a discrete geo-
graphical area. The definition of network program-
ming in Rule 76. 5(0) includes live presentations,
such as sports events, which are carried on a

¢ simultaneous interconnected basis even though such

programs are only carried regionally. Where
Boston Bruin and Boston Red Sox games are broad-
cast live and simultaneously by six New England
area TV stations by agreement with the program
originator and holder of the exclusive broadcast

® rights, there exists a regional TV network as

defined in Rule 76. 5(0). Such broadcasts are
entitled to network nonduplication protection where
such protection is required by Rule 76. 92 et seq.
Waiver of the rule in the instant case was not
warranted, Maine Cable Television, Inc.,

® 34 RR 2d 1452 [Cable TV Bur., 1975].

MEMORANDUM OPINION AND ORDER

By the Chief, Cable Television Bureau:

® 1. On October 30, 1974, Maine Cable Television, Inc., filed a “Request for

Declaratory Ruling and Petition for Waiver” (CSR-633) with respect to a
request by Station WEMT-TV, Bangor, Maine, for network nonduplication
protection for a series of Boston Bruins professional hockey games to be
broadcast simultaneously by WEMT-TV and WSBK-TV, Boston, Massachusetts,
both of which are carried by Maine Cable’s systems. 1/ The petition was

1/ Maine Cable operates cable television systems at Bangor, Brewer,
Milferd, Old Town, Orono and Veazie, Maine. Maine Cable also

o " operates certain other cable television systems, however, none of these

systems currently carry WSBK-TV,

-«

. Page 1452 Report No. 28-40 (10/1/75)
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