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'PROCEEDING

CHAIRPERSON GARCIA: The meeting will come to
oxder,

The first item on this afternbén‘s agenda is
the consideration of a 50 percent Partial Distribution
of the 1979 Cable Royalty Funds. There is $21,145,091.78
invested and avéilable for distribution. The notice for
this meeting appeared in the Federal Register, 19731,
on May 7th, 1982,

Is there any Commissioner who wishes to speak
on this subject? _ .

~COMMISSIONER BRENNAN: Madam Chairman,.

. CHAIRPERSON GARCIA: Commigsioner Brennan.

COMMISSIONER BRENNAN: I move that the Tribunal
grant a partial distribution of 50 percent of the 1979
Cable Royalty fees to the Claimant categories in the same
proportionate shares as the categories were allocated in
the Tribunal's notice of March 8th, 1982.

The purpose of my motion is to implement the
joint motion filed with this body on April 23rd, 1982,
by a number of the parties to the 1979 Cable Royalty
proceeding.

Madam Chairman, I was one of two Commissioners

who were unable to vote for partial distribution in the

1978 proceeding. Most of the reasons for my negative
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vote are set forth in the joint minority views of Com~
missioner Berg and myself. Our objections were addressed
te both procedure and substénce, with regard to procedure,
we expressed our concern at what we regarded as the
erratié'track record of this body on acting on this sub-
ject during thé.1978 procegdingf

Az to substance, we said in part, and I guote
from the minority views, "The issues to be reviewed by
the Court are not frivolous, nor are the Appellants a _ ___
handful of disgruntled claimants. This is the first cable
distribution proceeding, the issues on appeal are many
and wide~ranging. ©No court has ever considered the
specific cable issue or the application of certain general
principlies of law to-the cable distrigution functions
of the Tribunal. . |

VI£ is therefore quite appropriate in the
particular situation of the 1979 distribution proceeding
that no fees be distributed until the judicial review
process has been'concluded",.end of guote,

The D. C. Court of Appeals has now rendered an
opinion in the 1978 distiibution proceeding. This opinion
has been described by many objective observers as a wide-
ranging andgéé§§§%§ based régification”of the procedures
distribution criteria and royalty allocation justifications
of this body.

NEAL B GROSS
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1 I attach particular interest.to the Court's

2 disposition of certain theories that were advanced in the
3 1978 proceedirg, I refer the diligenﬁ'readers of our

4 record.to my collogues with counsel during the oral argu~

5 ment on those issues. Once this body rescued the control
8 of this proceeding from the hands of the lawyers, we

7 focused on the evidentiary and practical implications of
8 various‘theories that were advanced in the 1978 proccedings

g Because of the record developed in this body,
10 the Court of Appeals was in the position to judge those -
11 theories—not in a vacuum, but on the basis and ﬁogether
12 with an evidentiary record,

13 It appears ﬁhat the D. C. Court of Appeals ana
14 | thig bodv are Véry much on the same wave length, On the
15 basis of the Court's opinion, and the record developed by

16 this body in the 1979 proceeding, I have no problems what~

17 soever in voting for a partial distxibution,

18 Some comments have been submitted suggesting that
19 the pending motion cannot be reconciled with a rationale

20 advanced by the majority -~ wvery small‘majofity, in the

21 1978 proceeding. That may well be true, but even if it is
929 correct, merely because an argument that was found

23 expedient by the majority in the 1978 proceeding does not

24 ox may not apply to the current situation, in no way

95 svggests that this body is restricted to the scope of the
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rationale advanced by some members in the 1978 proceeding,

Sure}y if a gadfly claimant -- and I.suspect that
each of my colleagues are immediately thinking of the name
that is in my mind -~ were to file a claim stating that
he is entitled to 100 percent of the royvalty fees, that
such a claim would not preclude this body in thé exercise
of its discretion from voting for at least a partial'dis;
tribution.

In the exercise of our discretion I support
partial distribution. I move the adoption of the motion.

CHAIRPERSON GARCIA: Thank you, Coﬁmissioner
Brennan.

| COMMISSIONER COULTER: I just have a couple of

guestions.

CHAIRPERSON GARCIA: Pléase, "go ahead,

COMMISSIONER COULTER: Just a couple of guestions
to clarxify,

You mentioned ~~ you used the word "expedient"
" bo describe the reasons the majority adopted a decision
for partial distribution for 1978. Ié it your view,
Commissioner Brennan, that expediency was the only reason
that the majority at that time adopted their decision?

COMMISSIONER BRENNAN: Commissioner, I am not
in a position to discuss the views‘of the majority, i
will leave that to you.

HEAL R. GROSS
COUMT REPORTERS AMD TRANSCRIBERS
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COMMISSIONER COULTER: My guestion is whether
-you felt that that decision was made merely as an issue
of expediency?

COMMISSIONER BRENNAN: I am saying that an arguw‘
ment was advanced which was heipful to the majority's
position in the 1978 préceeding. That argument may or may
not be helpful to the current matter.

COMMISSTONER COULTER: Then, is it your view
that if such an ardgument ~- and I mean the argument used
in the 1978 partial distribution -~ if that arqument at .
anytime in *“he future appears to be relevant, is it your
view that yov would repudiate the use of such an argument?

COMMISSIONER BRENNAN « 'Commissioner, as you have
occasionally, from time-to-time complained about me, it is
not in my nature to commit myself prematurely.

COMMISSIONER COULTER: Am I to take that answer
as not repudiation?

COMMISSIONER BRENNANQ I am saying that if we

'were to vote on the basis of whetﬁer or not one claimant
was asserting a right to a very substantial portion of the
royalty fees, and pursuing that claim in the courts,
I would not be disposed to deny partial aistribution on
the basis ¢of the theory advanced by the majority in the
1978 proceeding.

COMMISSIONER COULTER: All xight, Then you

| MEAL R, GROSS -
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wouldn’'t offhand say that an argument might not be relevant
if sometime in the future it appeared to be?

COMMISSIONER.BRENNAN: I was not impressed by
the argument last vyear; it is unlikely i'would view it
with greater merit in the future.

CHAIRPERSON,GARCIA:. Any other questions?

COMMISSIONER COULTER: No.

CHAIRPERSON GARCIA: Commissioner Berg?

COMMISSIONER BERG: No guestions.

CHAIRPERSON GARCTA: Commissioner Ray?

COMMISSIONER RAY: No.

CHAIRPERSON GARCIA: 'The Chair does not disagree
with what she has heard before her, It has always been
the Chair's belief and contention tﬁat this Tribunal had
wide discretion in distributing 50 percent of the digtri-
butions, in addition to that, the Chair's concern is a
little more basic. 1In today's environment and econony ,
wheré no longer are we concerned aboﬁt the small guy,
but also the giant corporations, in their difficulty that
they are having, it 4is the Chair's desire and I will
support this motion, not only on the issues that have been
advanced before, but also the Chair believes that it is to
the best advantage of all the claimants to receive this
money as soon as possible to help them with the cash flow'

and any other problems that they may be having in today's
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environment.
You havg all heard the métion, the Chair is now
ready for a vote,
Commissioner Brennan?
COMMISSIONER BRENNAN: Yes.
CHAIRPERSON GARCIA: Commissioner Coulter?
COMMISSIONER COULTER:. Yes. |
CHAIRPERSON GARCIA: Commissioner Berg?
COMMISSIONER BERG: Yes.
CHATIRPERSON GARCIA: Commissioner Ray?

COMMISSIONER RAY: Yes.

11%4

CHAIRPERSON GARCIA: The Chair votes "yea", therd
are five "yeas", the motion carries,

The investment originally made becomes due
tomorrow, May the 27th, the.Chair'has instructed the

Library of Congress to reinvest the funds through July 2nd}

g

1882. At that time there will be approximately $10,573,00
available for distribution.

The second item on the agenda appeared in the
Federal Register 18020 on Tuesday, April 27th, 1982. The
gquestion to be considered is does thé record of the 1978
distribution proceeding support an award of .25 percent
to the National Public Radio, or shallfno award be made
to National Public Radio, and the ,25 percent be allocated

as provided in the Tribunal's final order?

NEAL R. GROSS
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The Chair will recess for a few moments,

Christie, would you and éomeone else make pro~-
visions to bring the podium forward so that Ms. Gorelick
can proceed before the Tribunal?

Do you need the podium, or would you rathef go
from where you are seated?

MS, GORELICK: If the-Tribunal has no objection,
I can present my argument sitting,

CHAIRPERSON GARCIA: Okay, fine. Please pro-
ceed, Ms,., Gorelick,

MS. GORELICK: Thank you very much; Commissioners.

CEATRPERSON GARCIA: You have 20 minutes for
your presentation, any guestions by the Commissioners will
not be deducted from that 20 minutes.

MS. GORELICK: Thank vyou,

_ If‘questions come fo mind as I am reviewing the
record, pléase feel free to interrupt me, I would rather
much prefer to respond to any concerns that the Commission-
exrs have.

It is NPR's position that the record does
support an‘ailocétion of a guarter of a percent of the
1878 Cable Royalty Fee Fund to National Public Radio. We
believe that the Tribunal has discretion to make this
award; and that it would be fully justified in doing so,
both because of the content of the record and in view of

REAL R. GROSS
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the larger policy considerations that are ‘appropriately
considered by this Tribunal.

We have reviewed in some detail the evidence
before the Tribunal in our brief, I would like to go fhroug
that now, so as to highlight the aspects of our case, as
it was presented in 1978, and respond to your questions,

The criteria esgtablished by the Tribunal are

abundantly familiar to the Commissioners and to all partied

h

L

and we believe the record supports an allocation to NPR ___ 1

based on those criteria.
The first was harm to the copyright owner, and
NPR introduced evidence that cable importation affords the

development of local public radio stations in communities

that do not have them, because an imported station diminish-

es the need of that particular community for its own
station, However, that community is then lacking a
stetion which really is responsive to that particular
locality and the mandate of public radio is to create a
system which is a system with. locally based public radio
station.

In addition, there is, we believe, a specific
dollar~harm to public radio stationeg in their fund-raising
a locél station is much more effective in raising funds

from its listners than an imported one would be, And,

although we cannot give dollar figures in support of that,

REAL R, GROSS
COURT REFORTENS AND TRAMSCRIBERS
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we: believe that ghat is a concrete harm,

Moreover, the Tribunal iéself presumed harm from
importation for other claimants before the Tribunal.' Apd
we.would ésk thé samé presumptioﬁ of harm, resulting from
cable .importation be applied to National Public Radio, We.
don't sec that there would be any reason for distinguish-
ing NPR in that regard.

With respect to benefit,-I think the Tribunal
followed a similar approach, that is it presumed that a
cable system was benefitted if it carried a particular
distant signal. |

COMMISSIONER BRENNAN: Were these theories, also
Counsel, applied to our disposition on.the American
Commercial and the-anadian Radio claims;, where we made
no award?

MS, GORELICK: 'The theogy of harm and benefit?

I think that they would, yes. And I think to -the extent
that the presumptions apply, they would.

Now, with a particular type of harm, they would
not, A comme¥cial radio station has a great incentive to
have its ~- and benefit to having its signal carried by
a cable system.

As you may recall in the 1979 proceeding, there
was evidence to the effect that commercial stations paid
to have their signals carried, whereas non-commercial

NEAL R GROSS
COURT REPORTERS AND TRANSCRIDENS
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stations di@ not.

So that with respect to fhe particular harm
suffered by public radio as opposed to theApresumptions,
I‘thiﬁk fheré are distinctions.

With respect to the particular benefit, I think'
there are distinctions és well, and those stem from the
unigueness of the public radio éignal, There was extensivg
evidence in the 1978 record, and quoted by the Court of
Appeals in the 1278 -~ in its review of the 1978 decision
to the effect that National Public Radio programming is
unicue and maybe of unigue benefit to a cablé system that
desires to import a distant public radio signal, It bring
something to a community that it might not otherwise have.

So, my respénse is in terms of presumptions,
the same presumptions could apply to‘any claim, When you.
are looking at particular evidence, we think that public
radio is both harmed more than commercial stations,;  and
benefits cable systems mofe than commercial stations,

We also believe that the Tribunal itself, and
I am 1oathed'£o speak for the Tribunal since I am speaking
to it, seems to have found some value in public radio
programming, even in its decision to deny an award to
NBR, On the page, I think it is 63040, in which the
Tribunal announces that it would decline to make an

allocation to NPR, the Tribunal itself adverts to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIRERS
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uniqueness.of public radio and that the value of carrying
a public radio station might be greater than transmitting
a commercial station.

The éther.aspects of benefit are reflected in
the cozts that cable system must incur to carry radio and

the higher costs that cable systems must incur to carry

n

elect signals. And one-third of the NPR claimant stationd
were carried on a select signal basis, which is a very

high ratio.

The third criterian was marketplace value, Now,
NBER was under the same disability that PBS wés, in terms

of putting a dollar value on the marketplace for its

programming. We don't sell our programming, we don't leaseg

our programming, we don't license our programming, but we
“can show something of the guality of thé programming,
something of the demand for the programming to demonstrate
its marketplace value. |

And .we would ask that the same, thoughtful view
of how one determines marketplace value for a non-profit
organization £hét was applied to PBS, also be applied to
NPR.

Other indicia ¢of market value are found in the
fact that audio origination is rare, or -xrelatively rare
in the cable industry, compared to video, And, therefore,

there is greater value in the broadcast retransmission

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIRERS
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than there would be for television.

If I can turn now to what frankly troubled the

Tribunal, the extent of cable carriage of cable radio and

other radio, I suppose, I would like to address what the
record has in it about the extent of carriage.

I would like to note first that the Court of
Appeals did find that public raaio had made a stronger
showing of carriage thaﬁ commercial. But putting that
aside, I would like to address rather specifically whaﬁ_‘
the recoré does and does not show.

First, we had*évidence of the particular claim~
ing staticns carriage, each station that was a claiming

station for NPR submitted a form in which a station managey

or station engineer stated that his or her station was

being carried by a particular cable system, oir cable

systems beyond their primary coverage area. That was the
instruction they received and the claims themselves ‘recite
that the cable systems listed were beyond the primary
coverage area,

Now; I think it is well within the Tribunal's
discretion to take judicial notice of the FCC regulations
that were reviewed in the 1979 proceeding in some detail,
that define distant for radio stations, and FM stations,
in. particular.

The basic idea of that definition is that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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a radio station is distant to a céble system if it is out-
side the area affectively served b& that station, Now,
that 1s a concept which most statlons understand ~And the
ieg1Clat1ve hlstory indicates that Congress intended the
primary service area to be the one that a station dirccts
its advertising and its programming to,

There are disputes abéut the exact nature of the

boundary, but basically it is this common sensical idea,

and I think that it is one that the Tribunal did effective~

ly deal with in its 1979 opinions, or in its 1979 decisions
So, it is not irresolvable.

So, we start off with the basic hard evidence,
if you will, of distant carriage by the claiming NPR
stations. There is also evidence in the record of the
general extent of radio carriage 5y cable systems, which ig
an important predicate to understanding the extent of
radio'carriage —— of distant radio carriage, and that is
basically found in the FCC cable radio report and order,

which found, first, that 73 “percent of all cable systems

And that in the larger systems -~ in the 1argef
areas, 30 percent carried radio; 51 percen£ carried all-
band, FM transmissions; and in the larger areas it was
56 percent. ©Now, 22 percent carried select signals, which.
the FCC indicated at page 501 of its opinion, were probably

HEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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distant,

So, there is at least that, if you only look at |

select, at least that indication of substantial distant
carrizge.

The all-band carriage that was found was also
likely to include distant carriage. The FCC did note that
all-band means that you can take it off the air, but as
we learned in the 1978 proceeding, and as the FCC itself

indicates at Note 12 of that opinion, all-band is likely

to include some distant carriage,

So, in talking about the FCC report, you can see|

that it establishes that there is substantial cable radio
carriage,.and it also gives sdme indication that al portion
of that is distant carriage.

The NAB study showed that of 323 stations in
answer to a survey, and admittedly that survey was done
of radio stations in areas of the country that had a fair

amount of cable penetration ~~ 58 percent reported distant

+ signal impdrtation,

Now, again, there is the problem of the definiti
of distant use. But I would suggest. that the NAD data
indicates that under any definition of distant that can be
adopted by this Tfibunal, that study showed distant
carriage. For one, 48 percent of the stations polled
reported leap~frogging of stations into their area, which

NEAL R. GROSS
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means that a station in City A reports that a station two
cities away, City C, is being brought in to City A, while
stations in City B, in between, are not, Which gives a
fair indication that the cable system has gone to some
length, whether it is by erecting a very high antenna that |
you can get lots of.all—band'signalé from diétant areas,
or by setting up a select signal antenna to receive distaht
signéls, has gone to some length to bring in a distant
signal,

Also, 34 percent reported that stations with the
same network service were being brought into‘their com-~

munity. And, as we know, the networks will not license

~r

their service to more than one station in the same locality,
or at least that is the assumption upon whichvthe radio
stations operate. And 69 percent stated that radio
stations being carried over cable had the same format as
their own stations.

COMMISSIONER COULTER: Excuse me, are these
‘figures you are giving for '78, or '79?

MS. GORELICK: These were in the NAB sfudy which
was part of the '78 record,the study itself was done in
1975,

COMMISSIONER COULTER: The leap-frogging that you
are referring to ~~

MS, GORELICK; It occurred in 1975 that we know

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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! of and I gﬁess we have made the assumption ~~ which I think
9 is probably a logical one -~ that éable carriage of radio
3 probably increased, rather than decreaseda.
4 Lastly, NPR did its own study in which it looked

5 at 50 cable systems randomly selected and listed all the
6 NPR signals carried by those 50 systems. And found that
7 72 percent of those NPR stations were carried on the distant

8 basis, In the Court of Appeals opinion at Note 31.

9 So, there you have two basic picces of info;majm
10 tion, one that there is nationwide fairly extensive cable
11 radio carriage and that there is significant:evidence

i2 that a decenﬁ percentage of that carriage is distant,

(‘D 13 Turning to the secondqry factors, the record

14 I think amply demonstrates the high~qﬁality of NPR's

15 programming, and I ﬁill not review that with the Tribunal.
16 I think you are quite familiar>with NPR's programming at
17 this point. I think the Tribunal itself has noted the

unigueness and value of NIFR's programming in its descriptibns
18 ] prog 9 p

19 in both the '78 and '79 opinions.

20 Another aspect of NPR's case which appears to

21 have troubled the Tribunal was how to determine the magni~

29 tude of its claim, And NPR's witnesses agreed with the

25 Tribunal that there was an aspect of arbitrariness in

24 deciding the value of a radio claimant's claim versus the
@ 25 value of a television claimant®s claim,

NEAL R GROSS
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As I understand the guestion now before the
Tribunal it is whethér or th an award, the magnitude of
which is already determined, which is a guarter of a per~
cent, should or shou;d not be made, Now, we might -- and
we have in the past -~ argued that NPR should receive more]
We think the record. though amply dembnstrates suppoxrt for
an award of a guarter of a percent,

Moreover, the fact that the Tribunal on two
separate ocqasions_has seen fit to assess the value of
NPR's claim at a guarter of a percent lends a good bit of
weight, I think, to the validity of that figgre and the
supportability of that figure on the record.

I also believe that the Court of Appeals felt
that that level of award would be supportable, not neces-
sarily mandated, as we had argued, but supportable,

So, I think the guestions over how one determine
with great specificity or by some formula what NPR's share
should be are in some respects by the boards., And I don't
‘think that it is necessary for the Tribunal to struggle
with that difficult guestion at this point,

Which I guess brings me to my last point which
is that I would be in a different position, if I were
here today arguing that you should, on the basis of the
1978 record, make an award to NPR of a quarter of a percen
if the 1979 record contradigcted the evidence éroduced in

MNEAL R GROSS
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1978 to any extent. 1In fact, it did not; in fact the
evidence that we put forward I think confirmed whate%er
inclinatioﬁ'the'Tribunal initially had -to make an award
to NPR on that basis.

I am not saying that the 1979 record should be
considered in the 1978 decision. I am only saying that
as a vpractical matter it is obvious tha£ there was carriage
in the 1978 period and NPR did its best in that proceeding
to provide evidence of harm, benefit, marketplace value,
qual}ty, time based considerations and extent of carriage,

COMMISSIONER BERG: What do you perceive as the
distinctions or differences between the '79 record and the
'78 record?

MS., éORELICK: In 1978, aware that the magnitude
of our claim might be relatively small ~~ and I would say
since we got a qugrter of a percent, it_is small ~- I
think NPR looked for the best available data, knowing that
the Copyright Office did not maintaiﬂ data of the sort
that it maintains for television.

And, therefore, it looked for data available
in the public domain. I think that it put into the record
sufficient circuﬁstantial evidence to support an award.

| In 1879, not having received an award in 1978,
we went to the extra expense and it was an extraordinary

expense, both in terms of NPR's own economic viability and
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1 again, the magnitude of the award, to do a survey, which -
2 a sample, which I think cleafly demonstrates the extént_
3 of carriage.
4 - Sou, in that regard I would saj that would be the
5 most significant difference in'the record. The other
g || differences are gualititive in nature.
7 I I think that the Tribunal has guite legitimately
8 asserted for itself a policyméking role in this area and
g in the newAarea of cable communications, And i think it
10 is perfectly appropriate for the Tribunal to consider, in
11 making its decisions, the state of the evideﬁce‘that is
12 available to claimants.
i3 Now, it is one thing to s§y'that there is other
14 evidence that is available to a claimant, that it could

15 get at extraordinary expense. I think that NPR should not

16 be penalized for attempting to present a persuvasive case
17 to. the Tribunal without spending more money than it would
18 expect to receive in return, And I %ould ask the.Tribunal
19 to review NPR's submission in that light,
20 Finally, I-would say one further thing, NPR's
21 programming was carried in 1978, there is no aoubt about
29 it on a distant basis by cable systems, The cable systems
- 23 are commercial enterprises which profited, we believe,
- 24 from making that service avai;able. Public radio cannot
! (MD 95 afford to giye that away and very much needs tho;e funds.
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And I would hope that tﬁe_Tribunal would conside:
that in its determination. -

Thank you,

CHAIRPERSON GARCIA: Questions by the Commission]

COMMISSIONER COULTER: Has there been any
voluntary agreemenf between you and PBS concerning this
guarter percent? |

MS. GORELICK: I would prefer to defer to Mr.
Bechtel on that, ~

MR. BECHTEL: If it please the Court, we have

submitted a statement of position which calls the attentio

1878 proceeding, as well as the 1979 proceeding, we asked

the Tribunal to allocate some portion of the award to NPR.

1978 proceeding you folks determined to reallocate one~
guarter of a percent of the fund to NPR, that we would hav
no objection.

COMMISSIONER COULTER: But. you haven't yourself
offered to give it to them?

MR. BECHTEL: I beg your pardon?

COMMISSIONER COULTER: You haven't yourself
offered to give it to them?

MR, BECHTEL: ©Not over and above what this

statement of position says.
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CHAIRPERSON GARCIA: Commissioner Berg?

COMMISSIQNER BERG: Ms. Gorelick, vou talked
about the presumption of harm and you know as well as
everyone in ;his room that harm is a very intangible,
difficult handle to catch on to, both in '78 and '78..

So, I agree with your assumptions and comments on that.

But yvou also referred that thére were certain
presumption of benefit,also with respect to that record,
and I think I have. to take some difference with your vigw”‘
on that. Would you explain a little more what you mean
by "presumptions of benefits"?

Mé. GORELICK: I was referring to the statement
at page 63036 of your 1978 opinion in which the Tribunal
said that there is no readily available measure or gauge
in guantitative terms of the benefit derived by cable
systems from the carriage of particular programs, And ther
it goes on-to discuss how it is logical to assume that
the cable system would not carry programming, unless it
benefitted from it. And then the Tribunal reviewed the
evidence concerning carriage, and that is why I moved from
there to the discﬁssion of carriage, to the extent of
carriage. |

COMMISSIONER BERG: Would you agree that in all
of those instances there was a great deal more in the

record with respect to benefit ~— it wasn't all done on
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1 a presunption?
2 MS. GORELICK: Absolutely. Presumption is perhaps
3 the wrong word to use with respect to the question of

4 benefit. I think that the Tribunal proceeded from the
5 assumption that one has a difficult. time gquantifying

6 benefit. And, therefore, the Tribunal looked at the

7 nature of the programming, the particular appeal that tﬂ;
8 programming might have to particular audiences the cable
9 systems wished to reach, and the extent of carriage for

10 a particular program.

11 And I think that it applied that qﬁité sensible

iz rationale to each of the claims individually. |

13 COMMISSIONER BERG: I am troubled in seve;al

14 instances during your comments, you used words like "likely"
15 and there was some distant carriage, and again there is

16 the'problem of definition, "distant uses" that was a

17 quote. ¥We have made the assumption", gives some

18 indication, I mean, it is sort of ephemeral, I mean it

19 || is hard to grasp and I think that was the problem this

20 Tribunal faced in 1978 -~ for the moment I am setting asidé
91 || 79,

22 Can you understand onur difficulty in what might
23 be a subjective feeling, versus an objective feeling with
24 respect to this?

25 ‘ MS. GORELICK: If I have given the impression
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that I think that the evidence is less than concrete on

like to correct that impression.

I think that ﬁhere is hard concrete data of,
one: diétant cérriage_of particular NPR stations; two,
the extent of distant carriage of cable raéio in general,
in the time period in question; and three, the proportiﬁg
of cable xadio carriage that is distant. 2aAnd T think all
three of those permit this Tribunal to find that there
was extensive cable distant carriage of NPR stations by
cable systems.

I think it is different than was submitted in
1979, and somewhat more circumstantial. But I think it
is nevertheless concrete and it is not speculative,

COMMISSTONER BERG: One‘final guestion, on
several occasions you quoted back from our final order
in which we used the words "uniqueness and value" in
describing NPR, I will.just use the same words I used a
moment age, do yoﬁ think that was a subjective or an
objective wview on ouf part?

MS. GORELICK: I think that -- well, I can't
speak for what you meant, I can only ‘speak for how I read
it and how I think the record reflects. And I think the
record reflects concretely and objectively that NPR's

programming is unigue and that it is of high quality, and
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that it brings something of value to the communities to .
which it is broadcast or retransmitted. |

I think that the Carnegie Commission Study, whiéh'
was part oflthe record %n 1978, attemptéd, and I think
successfully, to distinguish between formats of radio
stations and thé different contributions radio stations
méke to a particular community, - And I think that it showed
that public radio stations were very different than the
commercial stations ordinarily found in a particular
community. |

COMMISSIONER RAY: Excuse me, what you are
saying is they are very, very little different than in
commercial radio formats in Pittsburg than there are in
Washington, D. C., therefore, it would not have the unique
value or benefit to a cable system?

MS, GORELICK: That's xight, And I do think the
record is fairly concrete on that, as concrete really as
one can get in the area of evaluating different kinds of
broadcasts.

I am troubled if I have yiven vou the impression
that I think that the evidence of distant carriage is
ephemeral because I think that it is quite.concrete. The
fact that it does not purport to survey all of the cable
systemg in the country and determine what each one of thém

carries and whether each one of them carried particular
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distant sighals, I don't think in anyway diminishes the
persuasiveness of evidence on the two crucial guestions,
which is -~ three crucial questions, which are, one, for
NPR stations carried on a distant basis, our claims answer
that question; were cable systems carrying radio, which I-
think the answer, too, is clearly yes. And to what
extent, and I think that the FCC data does indicate to
what extent the cable systems were éarrying radio,

And three, was a significant portion of that
carriage distant? And I think both the NAB study and our
own indicate guite clearly that the answer ig ves.

COMMISSIONER BERG: I didn't mean to imply ~~
and forgive me if it sounded that way ~- that you only
presented some questions about that, Obviously, those
guestions are.in our mind and have been in our mind since
we reviewed this case to begin with,

Thank you very much.

CHATRPERSON GARCIA: Commissioner Coulter?

COMMISSIONER COULTER: Just two, in spite of the
itemization of arguments that you juét gave to Commissioner
Berg, would it be fair to say that your arguments, in
essence, are really contained in your final paragraph cn
page 11 of your brief? 1In other words, the policy con-
siderations, would that be fair to say, what you feel is

your strongest argument?
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MS. GORELICK: I think the policy considerations
ére~st£ong, but I think that ~-~ |

COMMISSIONER COULTER: Well, -can I just inter-
rupt you here?

ﬂS,_GQéELICK: Certainly,'

COMMISSIONER COULTER: I don't want to get caught
in the phraseology policy considerations, I am talking
less about whatever term "policy considerations® may have.
Iﬁ fact, I deliberately don't want to use that term, than
I am about the-content that you mention here.

MS. GORELICK: If I can ask you what about the
content disturbs you, I would be happy to address it?

COMMISSIONER COULTER: In other words, despite
the perhaps circumstantial nature of your évidence,.you
feel that everybody kﬁows some distant signal retransmissig
did take place?

In other wordé, the common sense argument?

MS. GORELICK: Well, for one thing, I must say
1 am not relying on evidence outside of the record. What
I.am'éaying is this, that I think that the record provides
sufficient evidence to support an award. I would be
troubled in makiﬁg that argument if anything that we knew
outside the record brought into question that assertion,
but it doesn't. That is what I am saying.

And I think as a matter of policy, you have in
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your control money that has been paid by cable systems to
compensate coéyright owners for the use of their proéram~
ming,' And to ﬁhe extent that there is decent evidence;
substantial evidence that cable systems used 5ur program-
naing, I think that you shonld éompgnsate ﬁPR for that |
ugage. And that is what I am talking-about in terms of
policy considerations, when I say that I mean to focus on
what I.believe to be this Tribunal's role, which is to
exercise contrpl over compensatory programs.

I really do not mean to be coming in here and

saying everyone knows there is public radio carriage,

therefore we need make no showing, I don't mean to sav that

at all,

If I might say one other thing, I was asked
what, if ahy; differences time, if you will, has made,
what differences there were in 1978 and 1979. T think
one other difference is that there is a clearer articula~-
tion of the definition of distant, bﬁt that is not soﬁem
thing that you must ignore or can ignore,

| In other wqrds, that is something that ié in
the regulations, I don't.think it was clearly adverted
to in the 1978 proceeding, but you could take judicial
notice of métters in the regulations ~- even though it
was discusse@ in the 1979 proceeding.

CHAIRPERSON GARCIA: Anymore guestions?
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éQMMISSIONER BERG: Madam‘Chairman, I have no
other guestions, but I would like to make a few c&mments
for the record, if I may?

CHAIRPERSON GARCIA: Certainly.

vCOMMISSIONER BERG: Let me say, first of all,
that I am sensitive to and sympathetic¢ with the difficult-—
ies and the burdens placed upgﬁagédio-claimants with
respect to discovering, identifying, verifying the re-
transmission of distant radio signals by cable systems,nﬂn

I believe it was within thig past vear thaf Frank
Mankiewicz, the President of National Public Radio, made
a statement before the Castmyer (phonetic) Subcommittee, .
;n which émong other things he said ~- and I will quote,
"One way to ease these practical difficulties might be
tc reguire that cable systems identify on the statements
of account all radio signals carried on a distant basis",
end of quote,

I want to go on record as saying I agree whole~
heartedly with Mr. Maniewicz in this insténce, and that
as a matter of fact, expressed and raised the same issue

selicted
SeimcrmErrret—tme  +

myself when recently the Copyright Office he
views of the Tribunal regarding interim amendments to

portions of Section 111 of the Copyright Act of 1976,

A"

I still feel that way and favor that approach, however, thd
guestion before us today is the 1978 cable distribution
REAL R, GROSS
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proceeding, And I strongly believe that that record is
insufficient and inadequate as a basis upon which to grant
an award té National Public Radio.

I, therefore, Madamn Chairman, move that no -award
be ﬁade.to Natioﬁal Public Radio for the year 1978, and tha
the ,25 percent allocation provided in the Tribunal's
final order of September 23rd, 1980, be allocated ag it
was,

Let me say one other thing, I think there is a
marked contrast between the record of 79 and.the record
of 1978.

CHAIRPERSON GARCIA: Thank you, Commiszsioner
Berg.

You have all heard the motion, is there any
discussion?

COMMISSIONER CQULTER: It is youf view that we
do not need to take anytime to reflect on the observations
of Mg, Gorelick?

COMMISSIONER BERG: That is my view, it is based,

Commissioner, on the fact that we have reviewed the state-

already reviewed the original order and the basis of that,
We have restricted this proceeding to -~ or limited it to
evidence that had already been-considered, and allowing

no new evidence,
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1 I don't like doing it today, I think it might
Wl’ 2 be cleaner and I have no difficulties with it, I~don;t
3 ﬁhink that.r— speaking for myself, that my view would
4 change given what was introduced in the‘recora today,
5 in-édditiﬁn to whét hés alread} been in the record.
6 — COMMISSIONER COULTER: Okav.
7 CHAIRPERSON GARCIA: Is there any other dis-
8 cussion?
9 COMMiSSIQNER BRENNAN: Madam Chairman, I intend
10 to vote for the motion of Commissioner Berg. When I
11 initially reviewed the 1978 Phase T record aﬁd the pro~
12 posed findings, I came to the conclusion that the record
{ 13 did not supporf an award for any of the radio claimants,
(MD 14 I recognized that there were certain problems
15 or potential problems with my position, Cne of these was
16 the Copyright Act'required us to make an award to a party
17 that had a valid claim before us. Another potential
18 problem was whether my assessment of'the reéord evidence
19 was arbitrary or capricious and whether it was a reasonable
20 conclusion, based on the record evidence,
21 ' Ffom my.perspective I believe these questions
29 have been fully answered in the opinion of the Court of
23 Appeals, I very seriously doubt that we would be here
24 today if this matter had been finally disposed of as part
95 of the Phase I determination.
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I apprgciate the procedural concerns of the
Court of Appeals and, therefore, I join with my colléaguss
in having a direct vote on this occasion based solél& én
the merits of the issue. I wish the'redord té reflect,
ﬁowever, that I beiieve if we ﬁad-gone back to the Court
of Appeals on the procedural decision, it would likewise
have been sustained.

CHAIRPERSON GARCIA: Thank you,

COMMiSSIQNER COULTER: You also don't feel that
there ie an necessity to reflect upon the remarks by
Ms. Gorelick, is that correct?

COMMISSIONER BRENNAN: Commissioner, T have
reviewed the record, I am prepared to vote, I have no

way of knowing whether or not you have reviewed the record)

" that must be your decision.

COMMISSIONER RAY: I, also, am ready to vote,
even thouéh I was not a part of the original proceeding,
I have reviewed the documents from the proceeding and the
written statements, I am ready to vote, also, I don't
think it is necessary for us to delay the vote,

CHAIRPERSON GARCIA: Thank you.

We have a motion before us, you have heard the
motion. %e willkproceeé to the vote,

Commissioner Brennan?

COMMISSIONER BRENNAN: Yes,
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CHAIRPERSON GARQIA: Commissionexr Coulteré

COMMISSIONER COULTER: Present.

CHAIRPERSON GARCIA: Commissionér Berg?

COMMISSIONER BERG: Yes,

CHAIRPERSON GARCIA: Commissioner Ray?

COMMISSIONER RAY: No.

CHAIRPERSON GARCIA: The Chair votes "yes", the
vote is'three, yes; one, present and one, nay. The motion
carries, — ]

The meeting is adjourned ~~ I'm sorry.

Tﬁis is Fritz Attaway, from MPA, Would you
please identify yourself for the record? Come forward
so that the Court Reporter can hear you?

MR. ATTAWAY: My name is Fritz Attaway, I am
from the Motion Picture'Association of América,

Madam_Chairmani in light of the decision reached
-on the issue and in light of your comments on the
importance of cash flow in today's econemy, why it is
necessary that we wait an additional month and 10 days to
receive the partial distribution?

Is there anyway that we dould accomplish that
tomorrow when the existing notes are due?

CHAIRPERSON GARCIA: It is the Chair's opinion
by the advice of her general counsel, that this ruling by‘
the Tribunal is subject to the 30~day wait in case there
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is an appeal. And having talked to the Library of Congresg
the funds could either become due on June the 24th or

July 2nd. The Chair felt that in the interest of the
parties that it would be bettef if the decision ig appeal-
ed nof ﬁo.havé —— oY if iﬁ is not appealed, not to have
the funds uninvested at this large amount for two davs, -
so thererore, the next day, July 2nd,

It is the Chair's intention, if this is carried,
to have the checks. ready for distribution on that day.

MR. ATTAWAY: One further question, could you
give us the amount that you anticipate will be available
on that day, again? The amount that I wrote down only
showed $5,000 of interest in the intervening month, and
that can't be correct,

CHAIRPERSON GARCYA: It was an approximatioﬁ,
$10,573,000, I am sure it will be more, it will depend on
what the interest rate for the 30-days is. The Chair
did not break it down ~- it would probably be about
- fiye or $6,000 interest, the Chair is nét sure, I'm sorry.

MR. HOCKBERG: Madam Chairman, for the record,

‘my name is Philip Hockber§ and I represent the Joint
Sports Claimants, Just to follow-up on Mr, Attaway's
question, I note that July 3rd is a Saturday, is there
any chance that we are going to see this on the prior day§

I note that July 4th falls on Sunday, Monday is
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yet anothef holiday.

CHAIRPERSON GARCIA: Weli,lit is the Chair's
intentionlto have the checks for you Friday, July —- so
that you will have the interest for the weekend,

MR. HOCKBERG: July the 2nd? .

CHAIRPERSON GARCIA: Yes, on Friday, that is wher
they become due -~ excuse me, is that right, Christie?

That.is correct. |

Mr. Ferrall?

MR, FERRALL: Vic Ferrall is my name,

I don't want to presume on your‘geﬁeral.counsel,
but we are concerned about the 30~days, he probably would
want to make a special effort to get Federal Register
publication before the end of this week.

CHAIRPERSON GARCIA: The Tribunal ~- those are
the Tribunal's intentions.

Any further quéstions?

(No response,)

CHAIRPERSON GARCIA: The meeting is adjourned.

(Whereupon, the meeting was adjourned at 3:15 p.,:
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