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P R O C E E D I N G S 

CHIEF JUDGE SLEDGE: Thank you. We'll 

3 come to order. 

4 We came in a couple of minutes 

5 earlier, not knowing what kind of logistics 

6 problems we were going to have in here. 

7 Everybody seems to have a seat. 

8 That's one thing we didn't know. 

9 This was the only space available to 

10 us. So we had the option of cancelling our 

11 meeting or hearing or coming in here. So 

12 hopefully this will work. 

13 We are convening today in the 

14 proceeding of Webcasting III to consider a motion 

15 by RealNetworks enjoined by Live365 on the -- on 

16 the issuance of subpoenas for nonparty witnesses. 

17 I hope everybody's in the right place, 

18 since we're in a little different place. 

19 The movant is RealNetworks. We'll 

20 begin with their presentation. 

21 MOTION ON BEHALF OF REALNETWORKS 

22 MR. WRIGHT: Thank you, Your Honors . 
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I'm Christopher Wright, representing 

RealNetworks. 

CHIEF JUDGE SLEDGE: Mr. Wright, I 

4 think all of us have to keep our seat given the 

5 layout of the room. 

6 MR. WRIGHT: Great. 

7 And I'd like to thank you for having 

8 the hearing on the motion here. 

9 There are two issues. One is whether 

10 you have authority to issue nonparty subpoenas, 

11 and the second issue is, if you do, is this an 

12 appropriate case to do it. 

13 And before I turn to the authority 

14 issue, it is our position that you do have the 

15 

16 

17 

18 

19 

20 

21 

22 

authority, you should issue subpoenas; and, 

moreover, if you don't do so here, it would 

severely limit your ability, in this case and in 

future cases, to obtain information you need to 

do the important and difficult job the statute 

requires you to do. 

So turning to the authority, the 

language of the statute, I think the -- the key 
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language is in Section 803 (b) (6) (C) (ix), which 

says, quote, The Copyright Royalty Judges -- I'll 

wait till you have that language right in front of 

you. 

CHIEF JUDGE SLEDGE: Thank you. 

MR. WRIGHT: The Copyright Royalty 

7 Judges may issue a subpoena commanding a 

8 participant or witness to appear and give 

9 testimony. 

10 So this is not a case like some others 

11 that have been cited, where there's no explicit 

12 authorization of subpoenas. The question is 

13 who -- who is authorized to be subpoenaed. 

14 And it says participant or a witness. 

15 We would like to require some witnesses to appear 

16 and give testimony. 

17 The statute doesn't say and I think 

18 this is the way SoundExchange reads it -- it 

19 doesn't say participants only or participants and 

20 their witnesses. It says participants or 

21 

22 

witnesses. 

We think it's highly significant that 
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1 Congress borrowed heavily from the language of 

2 Federal Rule of Civil Procedure 26 in -- in 

3 crafting the statute. 

4 The other most relevant provision here 

5 is Subsection (vi), which I'm sure you know has 

6 three subparts discussing the situation where the 

7 issuance of a subpoena is warranted. Those three 

8 subparts were taken almost verbatim from 

9 Rule 26. 

10 Rule 26 has long been held to permit 

11 the issuance of subpoenas to nonparties. And so 

12 we think that it's most logical to conclude that 

13 in the statutory system where Congress authorized 

14 subpoenas and borrowed heavily from Rule 26, it 

15 makes sense, absent clear statement to the 

16 contrary, to conclude that -- that it covers 

17 nonparty witnesses. 

18 I do want to make clear that 

19 Rule 26 --

20 JUDGE WISNIEWSKI: Mr. Wright, can I 

21 ask you a question with respect to Rule 26? Do 

22 you say that you are, in fact, in seeking the 
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1 

2 

3 

subpoena, bound by the procedural requirements of 

Rule 26? 

MR. WRIGHT: We -- we don't think 

4 Rule 26 actually applies here, but -- you know, 

5 but certainly, we'll take guidance. 

6 And I'm not sure, Your Honor, exactly 

7 what -- if there's any particular provision that 

8 you think 

9 

10 that. 

11 

12 

JUDGE WISNIEWSKI: We can come back to 

MR. WRIGHT: Okay. 

I would note that Congress departed 

13 from Rule 26 in enacting the relevant provisions 

14 of 803 in an important way. It requires us to 

15 show that that you be substantially impaired 

16 without access to the information we want. That 

17 tightens the normal relevance standard under 

18 Rule 26. 

19 But with respect to your authority, 

20 the point I'd like to make is Congress was 

21 explicit about that. It put substantial 

22 impairment both in Subsection (vi) and in 
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Subsection (ix). 

Congress did not say that subpoenas 

3 are not warranted for nonparty witnesses. It 

4 didn't say that they're warranted only for 

5 participants and their witnesses. 

6 And -- and just -- I'd like to say, as 

7 a practical matter, subpoenas aren't usually 

8 needed for participants and their witnesses. It's 

9 usually somebody who doesn't want to testify or 

10 somebody who isn't an agent of a party trying to 

11 persuade a tribunal of doing something that 

12 requires a subpoena to appear and give testimony. 

13 Parties are usually happy to -- to do what -- what 

14 Judges ask them to do. 

15 And, again, I'd like to return to 

16 practical considerations for a moment. 

17 SoundExchange's position here is that 

18 even if you conclude that you would be 

19 substantially impaired without testimony from a 

20 witness, you lack authority to compel that witness 

21 to come. They say you can ask, but you can't 

22 force them. 
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So -- so there will be situations in 

which -- in which you would conclude that you're 

substantially impaired without important 

4 information. And, again, your hands are tied if 

5 you conclude that you don't have authority. 

6 Turning briefly to SoundExchange's 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

arguments to the contrary to our position, their 

principal argument is that our reading renders the 

last sentence of Subsection (ix) superfluous. 

That's a sentence that says, Nothing in this 

clause shall preclude the Copyright Royalty Judges 

from requesting the production by a nonparticipant 

for information or materials. 

Our reading does not render that 

sentence superfluous. 

There will surely be situations where 

you would conclude that it might be useful to have 

a nonparticipant testify, but you wouldn't be able 

to conclude that you would be substantially 

impaired without testimony or -- or documents from 

that particular witness. 

By enacting the substantial impairment 
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standard, Congress is not prohibiting you from 

asking experts or important fact witnesses to 

3 testify. And, surely, there will be plenty of 

4 expert -- experts and fact witnesses who will 

5 be -- who would be happy to come. 

6 But so so there's nothing about 

7 that sentence that is rendered superfluous by our 

8 reading. 

9 Before turning to the question of 

10 whether a -- subpoenas are warranted here, you 

11 know, I certainly welcome any further questions 

12 you might have on the authority issue. 

13 CHIEF JUDGE SLEDGE: Your last point 

14 confuses me. 

15 Would the burden on parties to meet 

16 substantially impaired apply to the Judges? 

17 MR. WRIGHT: Yes, I think that's 

18 right. I do think that that's what 

19 Subsection (ix) means. Nothing shall preclude the 

20 

21 

22 

Copyright Royalty Judges from requesting the 

production by a nonparticipant. 

So you can ask, but I -- but I do 
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believe that the first sentence that says, the 

Copyright Royalty Judges may issue a subpoena, you 

know --

CHIEF JUDGE SLEDGE: If the resolution 

5 of the proceeding would be substantially impaired? 

6 MR. WRIGHT: Right, right. 

7 So I think -- so I think you can issue 

8 a subpoena only if you find that you're 

9 substantially impaired. 

10 But, again, you can't compel a witness 

11 to come -- under SoundExchange's reading, you 

12 can't compel a witness to come even if you would 

13 conclude that you were substantially impaired 

14 without the testimony that -- that witness could 

15 provide. 

16 So, again, that goes back to my 

17 initial point that -- we think this is an 

18 important case here, but also thinking to the 

19 future, that would limit your your ability to 

20 

21 

22 

get the evidence you need if you don't -- if you 

decide you lack authority to issue nonparty 

subpoenas. 

(866) 448 - DEPO 
www.CapitalReportingCompany.com 

©2010 

17 



• 

• 

• 

1 

Capital Reporting Company 
Motion Hearing 01-12-2010 

JUDGE WISNIEWSKI: Is there a 

2 definition of substantial impairment in the 

3 statute or elsewhere in the law? 

4 MR. WRIGHT: Not that I know of, 

5 Your Honor. But that's actually a good lead-in to 

6 what -- to whether it's met here. 

7 I think Congress has asked you to 

8 essentially do a sort of a common law 

9 determination of sort of what does substantial 

10 impairment mean. Statutes are usually construed 

11 according to their ordinary meaning, unless 

12 there's something particularly technical. 

13 I don't believe there's anything 

14 technical about substantial impairment. It's 

15 certainly a much higher standard than relevance. 

16 Although I would say that Congress has 

17 also included the three provisions that I noted 

18 earlier in Subsection (vi) that get borrowed from 

19 Rule 26. And -- and those plainly relate to 

20 

21 

22 

those are also factors you need to decide in a 

particular case to decide whether you should issue 

subpoenas. 
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And I think that they go hand in hand 

2 with -- you know, with a determination of of 

3 substantial impairment. 

4 So to try to give meaning to this, I 

5 thought I would very briefly discuss what we'd 

6 like to get from the nonparty witnesses and then 

7 very briefly discuss the three prongs in 

8 Subsection (vi). 

9 And as with the authority issue --

10 well, we think this is -- we think that it would 

11 be a harmful precedent for the future -- we -- we 

12 think that subpoenas are warranted here, but that 

13 would be a harmful precedent for the future if 

14 if -- if the Judges didn't think that this was a 

15 case in order -- where you needed to -- to get 

16 evidence from Pandora, Slacker and Last.fm. 

17 You are, after all, going to set 

18 statutory rates that will govern webcasting for 

19 the next five years. This is a crucial issue to 

20 

21 

22 

everyone involved in the webcasting industry. 

It is obvious that you need a thorough 

understanding of the state of the webcasting 
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industry and how the webcasting industry works. 

And everything about your procedures shows that 

3 that's what you intend to do. And you ought not 

4 be limited to what we and Live365 and 

5 SoundExchange provide to you. 

6 We think you -- you need to know more. 

7 Now, specifically --

8 CHIEF JUDGE SLEDGE: That puzzles me. 

9 We have to make our -- our determination based on 

10 the record, so how could we make a determination 

11 based on something other than what SoundExchange, 

12 RealNetworks and Live365 present? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. WRIGHT: Well -- well, Your Honor, 

I guess, as I will -- as I will say, particularly 

in talking about the factors in Subsection (vi), 

what it comes down to on some level is do you want 

to hear what we say about Pandora, Slacker and -­

and Last.fro and what we can piece together from 

the Internet and published documents, or would you 

learn more about the state of the webcasting 

industry by hearing it from what -- Pandora is the 

largest webcaster; Last.fro is part of 
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CBS Interactive, they're certainly one of the very 

2 top, if not the second; and Slacker is 

3 important, too? 

is very 

4 So we anticipate deposing these 

5 witnesses, and we anticipate presenting them to 

6 you --

7 CHIEF JUDGE SLEDGE: I see. You're 

8 just saying 

9 MR. WRIGHT: We're sure you will have 

10 questions for them when they're up there. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

CHIEF JUDGE SLEDGE: You're saying 

without their testimony, our ability to make the 

determination would be substantially impaired? 

MR. WRIGHT: Yes. 

CHIEF JUDGE SLEDGE: Okay. 

MR. WRIGHT: So, for instance, with 

respect to Pandora, Dr. Pelcovits talks about 

Pandora in his -- in his testimony and, you know, 

says they're the largest webcaster and says 

they're growing and, basically, paints a picture 

of the webcasting industry based on Pandora that 

suggests that it's a rosy scenario. 
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RealNetworks and Live365 have a very 

different idea of the state of the webcasting 

industry. 

We think it would be very useful for 

you to know just what Pandora's situation is, and 

Slacker and -- and Last.fro, for that matter, and 

ask them how they would cope with -- with the 

rates and terms that SoundExchange is going to 

propose or has proposed in this proceeding. 

I know, from Footnote 8 of your 

Webcasting II decision, that, you knowi it's not 

12 your job to make sure that every business model 

13 succeeds, but -- so maybe there's not a niche for 

14 every niche player. But these are major 

15 webcasters. These are the biggest guys in the 

16 

17 

18 

19 

20 

21 

22 

industry. 

If they can't survive under proposed 

rates and if their story of sort of how they 

how they have grown, whether their number of 

listeners has grown but their revenues have 

shrunk, this would be very important for you to 

understand, we believe. 
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And -- and I didn't mean to suggest 

that -- I didn't mean to suggest that 

SoundExchange or Live365 or RealNetworks is going 

to not give you the full story, but the best way 

to get -- but we don't know the full story. 

Certainly, we don't know how Pandora would cope 

with the proposed rates as well as Pandora does. 

And so we think it would be very 

useful to get information from Pandora. 

JUDGE ROBERTS: Counsel, if 

Dr. Pelcovits -- and he only has about a page and 

a half testimony where he discusses Pandora, 

Slacker and Last.fm, if you total it up -- he had 

said nothing about these three services, would you 

15 still be making this request of us? 

16 

17 

18 

19 

MR. WRIGHT: Yes, Your Honor. 

JUDGE ROBERTS: You would? 

MR. WRIGHT: Yes. 

Now, we do think that it shows that 

20 Dr. Pelcovits, in our view, correctly recognizes 

21 

22 

that it's important for you to have a thorough 

understanding of the industry, including whether 
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the largest players are prospering or, you know, 

barely getting by. 

So -- so we think that the fact that 

Dr. Pelcovits talked about them is -- is helpful. 

And, certainly, we don't think they -- he ought to 

be able to talk about businesses and how they're 

doing without -- without us and -- having the 

opportunity to test the best -- the people who 

really know whether that's true. 

But -- but, ultimately -- ultimately, 

what really matters is whether you would be 

12 substantially impaired without access to the 

13 information. 

14 JUDGE ROBERTS: That's an 

15 unprecedented request, is it not? 

16 Has anyone ever asked the Copyright 

17 Royalty Tribunal or the Librarian of Congress or 

18 us, for that matter, to obtain access to someone 

19 else's records and seek their witnesses in an 

20 effort to present their case? 

21 

22 

MR. WRIGHT: Not that I know of. 

And the relevant legislative history 
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from the House Report suggests that they're 

2 tightening the standard. Congress didn't want 

3 this to happen as a matter of course that -- that 

4 the third parties wouldn't be brought in sort of 

5 every time they might say something relevant --

6 have something relevant to say. 

7 So we do have -- but -- but clearly, 

8 they thought there would be occasions when you 

9 needed that testimony. And we're arguing -- we're 

10 arguing that you have the authority and -- and 

11 that this is such a case largely because of your 

12 need for thorough understanding of the webcasting 

13 industry. 

14 JUDGE ROBERTS: Aren't you seeking to 

15 change us from Copyright Royalty Judges to 

16 something of a rate commission that surveys an 

17 industry and conducts extensive examination and 

18 research before it issues a rate determination, 

19 and that's never been the way our proceedings or 

20 our predecessors conducted their proceedings? 

21 

22 

MR. WRIGHT: Again, Your Honor -­

well, if I might, if Congress gave you this 
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authority when you would be substantially 

impaired, then -- then it's Congress that -- that 

3 designed it this way, not us. And you should use 

4 that authority as you see fit. 

5 Again, I don't think substantial 

6 impairment means that you should grant a motion 

7 any time we suggest that somebody might have 

8 something useful to say. You have to give some 

9 meaning to substantial impairment. 

10 But I don't think that this 

11 substantially changes the way you do your work. I 

12 think it does mean, though, that in certain 

13 circumstances, you will find that you will -- you 

14 will be better off if you can know a little more 

15 than than the parties in front of you are able 

16 to tell you. 

17 JUDGE ROBERTS: Isn't it the case that 

18 

19 

20 

21 

22 

in prior proceedings, particularly leading up to 

the 2004 legislation, that the complaint was 

directed not at nonparties, but the complaint was 

directed that in the nature of our proceedings, a 

party controls what is presented through its 
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presentation of the written direct case, and there 

are circumstances where some parties may have 

3 more information about an industry, more 

4 information about how royalties are paid, more 

5 information about financial matters as a 

6 participant, but if they don't include that in 

7 their written direct case, then it's never 

8 presented? 

9 And wasn't the complaint in 2003 and 

10 2004 that we needed to have subpoena power in 

11 order to compel the participant to present the 

12 evidence that they were deciding not to include in 

13 their written direct case, because it was that 

14 evidence that might substantially impair our 

15 determination, not that we should be going out and 

16 surveying nonparticipants to a proceeding and 

17 attempting to obtain information from them? 

18 MR. WRIGHT: Well, that was one 

19 example. And Congress could have written the 

20 statute narrowly. It could have said --

21 

22 

JUDGE ROBERTS: Are you telling me you 

don't know what took place in 2003 and 2004? 
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MR. WRIGHT: That was -- that was --

2 that was certainly the most common complaint --

3 

4 

JUDGE ROBERTS: Yes. 

MR. WRIGHT: that led to this, but 

5 it's -- but it's also a common place that it's the 

6 language of the statute that governs, as opposed 

7 to the particular examples, say, in the 

8 legislative history leading to the enactment of 

9 the statute. And Congress could have easily 

10 limited it that way. 

11 To my mind, it seems perfectly 

12 reasonable to set a substantial impairment 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

standard and, again, especially when the language 

is borrowed from Rule 26, whose main effect with 

respect to subpoenas is to allow nonparty 

subpoenas, that Congress was not limiting its -­

you to the specific example that was most 

predominant in the legislative history. 

It was saying that you have authority, 

when you decide you would be substantially 

impaired, to allow -- to issue subpoena requiring 

testimony . 
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JUDGE ROBERTS: I took a look at 

Dr. Pelcovits' testimony, and I see that you have 

singled out your -- in your request here, your 

competitors, direct competitors. 

But I noticed, for instance, on 

Page 13 of his direct case -- presentation, he 

talks about Sirius XM Radio and how they view 

Internet radio as significant competitors. 

And my question to you is, why didn't 

you ask and include Sirius XM Radio in your 

request, since, apparently, at least according to 

Dr. Pelcovits, they have some bearing on this 

industry? 

14 MR. WRIGHT: Well, Your Honor, we have 

15 tried to be careful to not ask for anything that's 

16 relevant. Our view of the world is actually that 

17 Sirius XM is essentially a simulcaster, like the 

18 broadcasters, and they're really very different 

19 from RealNetworks or Live365. 

20 

21 

22 

So while they are relevant on some 

level, we think that -- we don't think you would 

be substantially impaired without knowing anything 
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more about Sirius XM or the broadcasters. 

We think the other webcasters, like 

3 us, are -- are what's most important to 

4 understand. 

5 JUDGE ROBERTS: How about advertisers 

6 and those that measure advertising on statutory 

7 webcasting? Dr. Pelcovits mentions a couple of 

8 services that provide information to advertisers 

9 and the system in determining the rates that they 

10 will charge for advertising as it relates to 

11 statutory webcasting . 

12 I'm curious as to why you didn't seek 

13 information from them. That seems, to me, to be 

14 relevant in the sense of what you're presenting. 

15 

16 

17 

18 

19 

20 

21 

22 

MR. WRIGHT: I agree it's relevant. 

Turning, again, to Pandora, and I have 

a couple other things to say about Slacker and 

Last.fm, but we think it's more than relevant for 

you to know whether the largest webcaster could 

make money or would lose money under the proposal 

before you. 

We think that's just a much more 
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1 important piece of information to understand. You 

2 know -- but I don't deny for a minute that there's 

3 a huge quantity of potential information out there 

4 that's relevant, but not substantially impaired --

5 but without which, you wouldn't be substantially 

6 impaired. 

7 And I have no doubt that the Judges 

8 should be careful to draw a line where there isn't 

9 a relevance -- Congress didn't just say relevance. 

10 So it's not enough for us to say advertising is 

11 relevant, therefore, let us go -- you know, let us 

12 go depose some -- some advertisers. 

13 JUDGE ROBERTS: So, in your view, if 

14 we didn't know what advertisers thought about the 

15 webcasting industry, that would not substantially 

16 impair a determination? 

17 

18 

19 

20 

21 

22 

MR. WRIGHT: Certainly, there could be 

situations where -- where it might, but -- but as 

we understand the record right now, we don't think 

it rises to the level of the information you might 

get about -- about Pandora. 

With respect to Slacker, Dr. Pelcovits 
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1 also used them as an important example in one of 

2 his calculations. He says that they're typical of 

3 sort of the plays per subscriber per month. 

4 That's an important part of one of his -- one of 

5 his rate settings. 

6 The main thing we want to get from 

7 them is -- well, is that information accurate. 

8 And we don't -- it's an important part of his 

9 calculations, and we don't think the Judges should 

10 rely on what Dr. Pelcovits thinks or what we 

11 think . 

12 You know, a seven-hour deposition of 

13 the appropriate person from Slacker can go a long 

14 way towards settling that issue. 

15 JUDGE ROBERTS: Well, don't you answer 

16 that concern of yours on Page 9 of your motion in 

17 that second paragraph that begins with the word 

18 "Third"? 

19 You point out that none of 

20 SoundExchange's own witnesses has firsthand 

21 knowledge regarding any of those subjects. And 

22 that is referring to Dr. Pelcovits, in particular, 
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and his discussion about Slacker being typical of 

a webcaster or the successes that webcasters have 

enjoyed. 

If Dr. Pelcovits doesn't have 

firsthand knowledge and he's only relying on 

things that he read, then, really, how relevant is 

his testimony? 

MR. WRIGHT: Well, Your Honor, if you 

9 would like to strike his testimony, I suppose we'd 

10 think that that was a fine fallback. 

11 JUDGE ROBERTS: Isn't that proper for 

12 you to cross-examine him on -- on that and, if he 

13 doesn't have sufficient knowledge of it, to then 

14 attempt to move to strike his testimony, rather 

15 than seeking a subpoena of the industry? 

16 

17 

18 

19 

20 

21 

22 

MR. WRIGHT: I think, on some level, 

it's only Slacker who knows whether -- whether the 

information -- whether the particular critical 

piece of information actually is correct or not. 

And -- and, you know, we can argue 

that it's -- that there's no reason to think that 

it's typical, and Dr. Pelcovits can say, well, he 
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thinks they are. 

You know, we'd say they're not typical 

because they're -- they -- they do a fair amount 

4 of -- of semi-interactive programming. You know, 

5 SoundExchange would no doubt counter that. 

6 But this is something that can be 

7 figured out from Slacker pretty easily. And you'd 

be a lot better off knowing -- knowing what's 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

right and wrong, rather than knowing what what 

we think we can figure out without access to the 

best evidence about it . 

With respect to Last.fm --

CHIEF JUDGE SLEDGE: Excuse me .. Let 

me follow up on that soliloquy with a couple of 

questions. 

Your view's that the impact on the 

industry and a necessary investigation of the 

industry is needed for the best determination, is 

that more applicable to a determination based on 

801(b) factors rather than a determination based 

on the market values and a willing buyer, willing 

seller? 
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MR. WRIGHT: No, Your Honor. Thank 

2 you, because a key point I wanted to make is that 

3 in focusing on the willing buyer, willing seller 

4 language, a willing buyer in a reasonably 

5 competitive market is not going to agree to a rate 

6 under which it can't possibly survive. 

7 And, again, I'm not saying that your 

8 rate should be something that every niche player 

9 can survive under, but your rate shouldn't be 

10 something that no one can survive under. 

11 I don't think the willing buyer 

12 standard can possibly mean that, you know, parties 

13 would agree to rates that would put them out of 

14 business. 

15 Sort of quickly on the Last.fro report, 

16 apparently -- apparently, CBS paid something like 

17 280 million for them in 2007. 

18 We're told that that number's 

19 accurate, but nobody's sworn to it. Nobody's told 

20 

21 

22 

us exactly what was included in that deal, how 

they reached that figure and, perhaps most 

importantly, what figure that they would reach if 
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the current proposals in front of you, which would 

raise the rates considerably, were enacted. 

JUDGE WISNIEWSKI: You say no one has 

4 told you. 

5 Who have you asked? 

6 MR. WRIGHT: Well, we don't think 

7 anybody, except Last.fm and CBS can tell us, and 

8 they told us that they won't testify. So, 

9 again --

10 JUDGE WISNIEWSKI: So you made that 

11 request of them? 

12 MR. WRIGHT: Well, I don't know, but 

13 I -- I welcome -- I think the 

14 JUDGE WISNIEWSKI: If you don't know, 

15 you shouldn't say. 

16 

17 

18 

19 

20 

21 

22 

MR. WRIGHT: Okay. Your Honor. 

But please feel free to ask a 

representative of CBS Interactive whether 

whether they would be willing to -- to provide 

that information, which would certainly satisfy us 

as far as they go. 

I think it's useful, really quickly, 
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to look at the -- at the three statutory factors, 

2 the first of which is 

3 against the burden. 

is weighing the benefit 

4 We believe we've made focused 

5 requests. We're open to focusing them more. We 

6 are not anticipating any sort of open-ended 

7 discovery against these three companies. 

8 We'd like to depose one person for a 

9 normal deposition. And I've -- I've sketched out 

10 sort of the -- the focused nature of what we would 

11 want from them . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

If I am right that an understanding 

a thorough understanding of this industry is 

important for your decision, given the amounts of 

money involved and -- and -- and the determination 

involved, the importance of what the statutory 

rates are, the importance of -- of getting the 

best decisions, just, to our mind, clearly 

outweighs minor inconvenience of -- of -- of 

deposing a knowledgable witness. 

SoundExchange also worries that 

confidential information that we might obtain 
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wouldn't be protected adequately, especially at 

the hearing. 

We want to make clear that we are 

we're absolutely in agreement on an outside 

counsel only approach to looking at this data. 

We feel strongly about protecting our 

7 confidential information. We don't want any 

8 precedent from -- from the Judges that would make 

9 it more widely available. 

10 So we're sure you can protect any 

11 confidential information and we have every reason 

12 to -- to agree on this. 

13 CHIEF JUDGE SLEDGE: Well, your 

14 agreement doesn't satisfy the -- the standard that 

15 the public is entitled to know what we base our 

16 decisions on. 

17 MR. WRIGHT: Yeah. You know, 

18 yes, Your Honor, and and, you know, I the 

19 Courts struggle with these issues, too. And --

20 and I do a lot of cases where two versions of 

21 briefs are in the Federal Courts in redacted and 

22 unredacted versions, and -- and, of course, the 
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public has a right to know what the Courts are 

doing, too. 

But these are matters that can be 

handled and usually turn out, in my experience, to 

be easier to handle on a case-by-case basis than 

you might think theoretically is -- is the case. 

CHIEF JUDGE SLEDGE: Yes. If you 

8 don't -- if you don't hear from the public, 

9 because they're never here, then it would be 

10 pretty easy to handle. But if you hear from the 

11 public and you hear their interests and hear the 

12 requirement on the Judges to be completely 

13 transparent and -- and open to the public and able 

14 to explain fully to the public what they do and 

15 why they do it, then it's -- it's not so easy. 

16 MR. WRIGHT: Well, I mean you know, 

17 turn to some of the real examples here. 

18 Pandora, no doubt, would tell us some 

19 things about their business model that -- that 

20 that would be confidential and and -- their 

21 

22 

results from recent years that would be 

confidential, and -- and we would -- I honestly 
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don't think that your duty in writing a good 

opinion explaining the basis for your decision 

would need to spell out the confidential 

information on -- on which you rely. 

In reading past decisions of yours 

like decisions of the Courts, there are often 

statements that -- that make quite clear what you 

have concluded and why, but don't, for instance, 

necessarily include the -- the particular numbers 

that the parties are usually especially 

especially interested in protecting. 

It -- it is possible, in practice, to 

explain yourself clearly while protecting -- while 

protecting the numbers. 

The other two factors, you know, 

really, we've gone over. 

17 Is the evidence cumulative or 

18 obtainable for a more convenient source? 

19 The best source for the information 

20 we've provided are the particular parties. And on 

21 

22 

some level, you really can't know for sure some of 

the things we're asking for unless they are asked 
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Was there an opportunity to obtain the 

information in our discovery from SoundExchange? 

I guess that gets back to a point we've already 

discussed. 

It would be possible for us to test 

Dr. Pelcovits' knowledge and perhaps show that, 

well, he doesn't really know for sure, but that 

leaves you in the situation where I don't think 

10 you will strike Dr. Pelcovits' testimony. I'm not 

11 sure I think you should . 

12 I think the preferable course is for 

13 us to figure out from -- from the parties that 

14 really know the most important information on 

15 which you can not only judge -- ultimately, the 

16 question isn't whether Dr. -- we're not grading 

17 Dr. Pelcovits. We're -- you have the difficult 

18 

19 

20 

21 

22 

task of establishing rates for the webcasting 

industry. 

And we think that this particular 

information is -- is very important for you and 

that the best way to get it is from the parties, 
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not by destroying each other's witnesses who 

don't -- who don't have the inside information. 

So we think there are few, if any, 

cases where the need for nonparty discovery is 

5 going to be more clear. These are not just 

6 relevant issues. These are not small parties who 

7 would really be burdened by a deposition. These 

8 are the -- these are major players in this -- in 

9 this industry. 

10 If you conclude that this isn't an 

11 appropriate case, again, we think you would be 

12 tying your hands for the future. 

13 If there's a if there's an 

14 opportunity for me to reply to the others after 

15 after they've given they're presentations, I'd 

16 welcome the opportunity. 

17 Thank you. 

18 

19 questions? 

20 

21 

22 

CHIEF JUDGE SLEDGE: Any other 

JUDGE WISNIEWSKI: No. 

JUDGE ROBERTS: No. 

CHIEF JUDGE SLEDGE: All right . 
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Mr. Oxenford. 

MOTION ON BEHALF OF LIVE365 

MR. OXENFORD: I'm David Oxenford on 

4 behalf of Live365. Thank you so much for giving 

5 me the opportunity to speak this morning. 

6 Obviously, we'll be supporting many of 

7 the positions that Mr. Wright has already 

8 enumerated. So I won't go back over the -- the 

9 same analysis of all the factors. 

10 Instead, I think I'd like to just jump 

11 to some of the questions that you've raised, 

12 specifically about some of the issues here that I 

13 was dying to jump in on while Mr. Wright was 

14 making his presentation, but I tried to restrain 

15 myself. 

16 You know, Judge Wisniewski, you asked 

17 the question about whether we have approached the 

18 other parties about providing this information 

19 voluntarily. In fact, because of the Webcaster 

20 Settlement Act agreements that we believe all 

21 

22 

three of these parties have signed, they are not 

able to present that information. 
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We understand both Pandora and Slacker 

are signatories to the Webcaster Settlement 

Agreements that govern the pureplay webcasters, 

which specifically provide that they will not 

participate in a Copyright Royalty Board 

proceeding absent a subpoena. 

We believe that Last.fro, because 

they're owned by CBS, would also be governed by a 

similar provision in the broadcaster settlement 

with SoundExchange that prohibits testimony of a 

signatory to that agreement without testifying 

pursuant to a subpoena. 

JUDGE WISNIEWSKI: Mr. Oxenford, 

notwithstanding your beliefs, did you, in fact, 

confer with the parties? 

MR. OXENFORD: Actually, I have 

conferred both with Pandora and with Mr. Joseph on 

behalf of CBS, both of whom said that they would 

be opposing the proposal, they would not be 

voluntarily providing the information. 

I did not talk to the Slacker 

actually, my co-counsel, Mr. MacDonald, did talk 
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to the Slacker people as well, and they also were 

not willing to voluntarily provide that 

information. 

JUDGE WISNIEWSKI: Thank you. 

MR. OXENFORD: Certainly. 

CHIEF JUDGE SLEDGE: But that wasn't 

7 part of your motion as Rule 26 would require? 

8 That information was not part of your motion as 

9 Rule 26 would require? 

10 MR. OXENFORD: We did not specifically 

11 provide that within our motion papers, I do not 

12 believe. But that is, in fact, what has occurred. 

13 Now, Judge Roberts, you asked, you 

14 know, isn't this a unique proceeding, isn't this 

15 the first time that you've been called on to bring 

16 in parties from outside to -- the parties who were 

17 appearing before you? 

18 You know, first of all, I think this 

19 is a unique proceeding. In past proceedings where 

20 

21 

22 

you've determined rates, whether it be the 115 

proceeding or the Webcasting II proceeding or the 

satellite radio proceeding, essentially, you have 
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the parties before you that comprise the industry, 

the major players in the industry. 

The industry associations were all 

represented in one way or another in those prior 

proceedings. 

Here, again, because of the unique 

procedural status of this case and the fact that 

there are these Webcaster Settlement Agreements 

out there that have taken a substantial part of 

the industry out of this proceeding, we have, 

essentially, two commercial webcasters, for one 

reason or another, who did not fit within the 

provisions of Webcaster Settlement Agreements and 

14 could not elect those agreements, we're litigating 

15 before you. 

16 Nevertheless, the royalties that you 

17 establish are going to cover the entire industry 

18 and are going to cover everyone who was not a 

19 participant in either th~s proceeding or in the 

20 one of the other Webcaster Settlement 

21 Agreements 

22 JUDGE WISNIEWSKI: You mean to say 
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cover the entire remaining industry? 

MR. OXENFORD: That's correct. 

In each of the Webcaster -- I'm sorry. 

Many of the Webcaster Settlement 

Agreements also have a year-by-year election. The 

Pureplay Webcasters Agreements, the Small 

Commercial Webcaster Agreements have year-by-year 

elections where, in 2011, 2012, some of the 

parties who may be covered by some of those 

agreements who may, right now, think they don't 

have to worry about these issues, would, in fact, 

be covered by decisions that you're making. 

For instance, in the small commercial 

webcasters who are limited to $1.25 million in 

revenue, they could get $1.26 million and suddenly 

be subject to the rates that you set here. 

So it is an industrywide agreement 

that you're going to be setting; yet, you've only 

got specific evidence from two parties within that 

industry. 

You asked, Judge Roberts, also, about 

why we're not bringing in Andomedia, the service 
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that does measurements, why we aren't bringing in 

Katz or some of the sales networks to -- to 

testify here. 

What we're trying to determine here 

and what is substantially relevant and what is -­

meets the standard of substantial impairment is 

what the royalties will be, not what the 

advertisers think about the industry, not what the 

ratings are for those industry, but what will 

substantially impair your ability to reach a fair 

and complete decision. 

In my mind, what that would be is 

13 evidence of what would happen to the other big 

14 webcasters in this industry had they been subject 

15 to the royalties that SoundExchange suggests. 

16 JUDGE ROBERTS: Well, Mr. Oxenford, 

17 you're not just asking for what Slacker, Pandora 

18 and Last.fm are paying in royalties, are you? 

19 

20 

21 beyond that? 

22 

MR. OXENFORD: No. In fact --

JUDGE ROBERTS: You're asking well 

MR. OXENFORD: Certainly. We're 
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asking for evidence that would determine whether, 

in the marketplace, those businesses could support 

and pay the royalties that are being suggested by 

SoundExchange, essentially. 

We're asking for financial information 

6 as to income and expenses. We're asking for the 

7 royalty information as to what they're paying and 

8 at what rate so that we can determine whether, if 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

the rates suggested by SoundExchange were 

adopted, those businesses would be able to support 

those royalties. 

In fact, we've already cited -- and, 

you know, obviously, it is hearsay -- but we've 

cited a quote from Pandora that says they are 

already paying 70 percent of their revenues in 

royalties, paying at a reduced rate under the 

one of the Webcaster Settlement Agreements. 

And, again, we're not trying to bring 

in evidence of what the rate is, what the rate 

should be based on the Webcaster Settlement 

21 Agreement. We're just trying to bring in evidence 

22 of if they're paying under the rates suggested by 
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SoundExchange, would they be viable businesses, 

the biggest players in this industry. 

Which is why we're trying to give you 

a snapshot, not just of the two isolated parties, 

so that you reach a conclusion -- Mr. Wright cited 

Footnote 8 in your Web II case, where you add the 

language of the Copyright Royalty Judges cannot 

guarantee a profitable business to every market 

entrant, echoing the arguments that were made by 

SoundExchange in Webcaster II case. 

We don't want to be characterized as 

12 the inefficient business models. 

13 All these other guys are out there 

14 making lots of money. We want to show you that if 

15 

16 

17 

18 

19 

20 

21 

22 

those rates are adopted whether or not those other 

guys out there would be making -- having 

profitable business models, as Dr. Pelcovits 

suggests in his Section 4 of his -- of his -- of 

his brief. 

In that Section 4, he states that I 

discussed the trends in the industry that create 

the backdrop for my analysis of the marketplace in 
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which the statutory license is used. 

Essentially, he is telling you that 

3 this is a successful, vibrant, growing marketplace 

4 that can support the rates that he sets out in the 

5 subsequent sections of his analysis. 

6 We need to be able to show you in that 

7 subsequent analysis, if those numbers were 

8 adopted, the rates would not allow a vibrant 

9 business to -- to succeed in this -- in this 

10 industry, which is why we need more than just the 

11 information from Real and Live365, the only 

12 information that we have access to. 

13 

14 

In addition --

JUDGE ROBERTS: Mr. Oxenford, you 

15 would agree, then, with Mr. Wright that what 

16 advertisers think of the webcasting industry and 

17 what they are paying and may be willing to pay in 

18 the future is not relevant to our proceeding? 

19 

20 

21 

22 

MR. OXENFORD: Well, if we believe 

that that information is relevant, those parties 

are not subject to the prohibition against 

testifying in this proceeding without a subpoena. 
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We can approach advertisers. We can 

2 approach ratings companies and get them to testify 

3 or ask them to testify voluntarily if we believe 

4 that information will be relevant to your 

5 decision. 

6 Again 

7 JUDGE ROBERTS: So your answer is 

8 you're not sure if it's relevant or not? 

9 MR. OXENFORD: I think we can provide 

10 that information without needing a subpoena. I 

11 think much of that information is objectively 

12 verifiable, what advertisers are doing in the 

13 marketplace. In fact, I think some of that 

14 

15 

16 

17 

18 

19 

20 

21 

22 

information would come in through these other 

parties about the kinds of advertising that they 

are getting, the kinds of advertising revenues 

they are getting. 

We can provide that information from 

our own experience with advertisers in the 

marketplace, with rating services in the 

marketplace. 

The information that we cannot 
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provide, both because it's subject to the 

confidentiality provisions of the settlement 

agreements and because these are private 

4 companies, for the most part, or a public company 

5 that does not break out this information for this 

6 particular division in a way that can be used from 

7 public reports, is otherwise not available for you 

8 to determine what the status of the marketplace 

9 is. 

10 JUDGE WISNIEWSKI: Mr. Oxenford, you 

11 seem to be suggesting that our subpoena power 

12 under the statute, as you see it, trumps the 

13 Webcaster Settlement Agreement Act. 

14 Are you suggesting that? You were 

15 saying you can't obtain this information because 

16 of the confidentiality provisions in the 

17 agreements reached under the Webcaster Settlement 

18 Agreement Act. 

19 

20 

21 

22 

MR. OXENFORD: Correct. But each of 

those provisions in the Webcaster Settlement Act 

say that the parties will not voluntarily provide 

information to the Copyright Royalty Judges 
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without a subpoena. 

JUDGE WISNIEWSKI: I see. 

MR. OXENFORD: It allows for the 

4 provision of testimony if it's pursuant to a 

5 subpoena. 

6 

7 

JUDGE WISNIEWSKI: So it does? 

MR. OXENFORD: So, essentially, it 

8 does under the terms of the agreements, 

9 themselves. 

10 

11 

JUDGE ROBERTS: Right. 

MR. OXENFORD: The other question, 

12 Judge Roberts, that you asked was about the 

13 2003-2004, sort of the historical perspective on 

14 the creation of the subpoena power and the 

15 problems in the past. 

16 You know, I think if we go back to the 

17 Webcaster I proceeding, if we had been in a 

18 situation where, for instance, Yahoo!, the party 

19 whose agreement was the basis of the Webcaster I 

20 decision, had not agreed to come in, we would have 

21 

22 

been in a situation in Webcaster I where it would 

have been crying out for a subpoena to bring in a 
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party from Yahoo! to testify about why they 

entered into the agreement and what their basis 

for that agreement is. 

In fact, if you look at the 

statutory 

JUDGE ROBERTS: Actually, my question 

was not really to the specifics of Webcaster I. I 

was asking Mr. Wright what his knowledge was of 

what went behind the drafting of the provision as 

it appears in the statute and wasn't that the 

reason that I gave him why that provision is 

there. 

Do you have more information -- was it 

a reaction to the situation you described with 

respect to Yahoo!? 

16 MR. OXENFORD: I'm sorry. I didn't 

17 mean to interrupt you. 

18 I think if you look at Page 33 of the 

19 legislative history, which I believe was attached 

20 to the Real motion, there is a discussion of the 

21 subpoena power. And if I may read a few 

22 sentences, The process -- Historically, the 
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process has allowed parties to circumscribe the 

type and amount of evidence considered by limiting 

discovery to documents underlying the party's 

direct case and by limiting the decisionmakers' 

authority to request additional evidence. 

Consequently, decisionmakers have set 

rates or made distributions in some instances 

without the benefit of the most probative evidence 

or access to witnesses that, for example, were 

better able to explain the intricacies of a study 

or explain the rationale for specific provisions 

in a negotiated agreement. 

And then it goes on to say, The 

committee believes that the grant of subpoena 

power to the CRJs will alleviate this problem by 

allowing the CRJs to subpoena additional witnesses 

and evidence, additional to beyond the parties 

that were specifically named or the parties who 

specifically provided evidence in direct case 

exhibits. 

So we think that that language on 

Page 33 of the House Report talks exactly about 
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1 what you're talking about (indicating), the 

2 historical background for -- for why the subpoena 

3 power was necessary. 

4 

5 

JUDGE ROBERTS: Thank you. 

MR. OXENFORD: Certainly. 

6 I think, essentially, the final point 

7 I would like to make is just that we need this --

8 this evidence to be able to show that the 

9 industry, as a whole, which is effectively what 

10 you're setting the rates for, cannot support the 

11 royalties that are established or suggested in the 

12 SoundExchange direct case and through their 

13 evidence. Therefore, we ask that these subpoenas 

14 be granted. 

15 CHIEF JUDGE SLEDGE: Thank you, 

16 Mr. Oxenford. 

17 Mr. Freedman, are you going to -- or 

18 Mr. Handzo? 

MR. FREEDMAN: Mr. Handzo. 

CHIEF JUDGE SLEDGE: Thank you. 

19 

20 

21 

22 

MOTION ON BEHALF OF SOUNDEXCHANGE 

MR. HANDZO: Thank you, Your Honor . 
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As you know, SoundExchange opposes the 

I think the appropriate place to start 

is with the interpretation of the subsection of 

5 803. And I think there are at least three reasons 

6 why that subsection should be interpreted to 

7 preclude the subpoenas that the movants are asking 

8 for here. 

9 The first problem, I think, is that, 

10 as implemented by this Court's regulations, that 

11 section permits subpoenas at trial, not for 

12 discovery. So that's strike 1. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

In addition, third parties, like 

Slacker and Pandora and Last, are not participants 

and witnesses within the meaning of the statute. 

So that's strike 2. 

And the third strike is that the 

movants can't meet the standard set forth in the 

statute of showing that the Court's ability to 

resolve this case would be substantially impaired 

without the evidence. 

I'm going to take those in reverse 

(866) 448 - DEPO 
www.CapitalReportingCompany.com 

©2010 

58 



• 

• 

• 

1 

2 

3 

4 

5 

Capital Reporting Company 
Motion Hearing 01-12-2010 

order, and I'm going to start with strike 3, 

because I actually think I only need to get one 

strike across the plate in order for the Court to 

deny the motion here. 

Movants really don't even come close 

6 to meeting a substantially impaired standard. And 

7 I think we actually can all agree that 

8 substantially impaired is a pretty high standard. 

9 I don't have any case law that 

10 interprets those words for you, but just on the 

11 face of it, that language suggests a very high 

12 threshold that ought to be met here. 

13 And to be clear, the question isn't 

14 what the movants think or what the movants want. 

15 The question is whether the Court believes that 

16 the Court's ability to decide this case would be 

17 substantially impaired. So it's a very high 

18 

19 

20 

21 

22 

standard, and it should be a high standard. 

We submit to you that the statute 

doesn't give the authority to issue a subpoena to 

a third party for discovery. 

But if you disagree with us on that, I 
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would hope that you would at least agree that it's 

a pretty extraordinary step to issue a subpoena to 

a third party who was not involved in this case, 

force them to come to Court, expend the money 

on -- on attorneys and discovery, having to run 

the risk that their confidential information winds 

up in the hands of competitors, it is a step 

which, if the Court thought they had the 

authority -- and as I say, we believe it doesn't, 

but if you think you do, it should be a step that 

should be taken very, very cautiously and, 

12 therefore, it should be a very, very high standard 

13 for the movants to meet. 

14 And that's -- again, I think, the --

15 the substantially impaired language of the statute 

16 does suggest a very, very high standard. The 

17 movants really haven't come close to that. 

18 Real's principal argument in its 

19 papers is that they need --

20 JUDGE ROBERTS: Mr. Handzo, just to 

21 interrupt you a second --

22 MR. HANDZO: Sure . 
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JUDGE ROBERTS: -- are you saying that 

2 the substantially impaired standard isn't --

3 hasn't been met because it's too premature to make 

4 that determination at this stage of the 

5 proceeding? 

6 MR. HANDZO: No, I don't think it's 

7 premature. I think you can look at the record 

8 right now and say it hasn't been met. 

9 

10 

JUDGE ROBERTS: Why? 

MR. HANDZO: Well, because I think, if 

11 you look at the Real rationale -- I'll start with 

12 that, and then I'll turn to Live's rationale 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

their rationale has been we need to cross-examine 

Dr. Pelcovits. 

And I -- it's clear to me that you've 

read Dr. Pelcovits' testimony, but a couple of 

points I want to reiterate about it. 

I think we need to keep in mind what 

it is that Dr. Pelcovits did and what he didn't 

do. 

Dr. Pelcovits employed a benchmarking 

analysis to come up with a range of reasonable 
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1 rates. And the first thing he did was he 

2 essentially repeated the kind of benchmarking 

3 analysis that he did in the Web II case. He 

4 looked at the interactive market; he looked at 

5 marketplace agreements in the interactive market; 

6 he adjusted for interactivity; and he came up with 

7 a proposed rate. 

8 He has a second benchmark in this 

9 case, and that second benchmark is agreements that 

10 were entered into with other webcasters under the 

11 Webcaster Settlement Agreement Acts for statutory 

12 services, clearly, directly relevant. 

13 The webcasters who entered into those 

14 settlements represent about 50 percent of the 

15 market in terms of the royalties that they paid in 

16 2008, so a substantial segment of the market. 

17 That's his other benchmark. All right? 

18 

19 

20 

21 

22 

What he did not do is he did not do 

the kind of financial analysis modeling where one 

would take the profits, the losses, the costs, the 

investment, all that sort of financial 

information, which is what they're trying to 
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subpoena, and then do a model and figure out what 

the surplus would be and how that surplus would be 

3 divided in a bargaining situation. That, he 

4 didn't do. 

5 And so the information that they're 

6 asking for really forms no part of the core of his 

7 analysis where he came up with a -- a range of 

8 rates. 

9 JUDGE ROBERTS: Mr. Handzo, I 

10 understand Mr. Wright to say it really doesn't 

11 matter what Dr. Pelcovits said or didn't say . 

12 They need this information to present their case. 

13 

14 case 

MR. HANDZO: Well, Your Honor, their 

first of all, Real's case actually isn't 

15 that kind of financial modeling either. Their 

16 expert is Dr. Rosten, who also employed a sort of 

17 benchmarking analysis. So I'm not quite sure how 

18 

19 

20 

21 

22 

this fits with Real's case. 

As to whether the Court would be -- I 

mean, it is closer to what Live365 is doing. 

Now, the reality is that Live365 is 

telling you, well, we need this information 
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need to be able to present, 

rates would affect the entire 

you know, 

industry. 

The reality is, as far as commercial 

are concerned, this case is really 

and Live365. SoundExchange has settled 

with either 17 or 18 of the top 20 commercial 

webcasters. 

And while it might be possible for 

some of those webcasters to opt out of the 

settlements that they're in in future years, they 

11 don't have to. There's nothing that's going to 

12 kick those people out of commercial settlements. 

13 So, you know, they've obviously 

14 settled. They don't feel the need to be there 

15 here. They don't think those rates are going to 

16 affect them. This is really about Live and Real, 

17 and they can certainly present their own cases as 

18 to what they think the impact is going to be on 

19 them. 

20 I would also note that, you know, in 

21 Web II, we did try and present this kind of 

22 financial modeling analysis. We did it through 
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1 Dr. Brynjolfsson. I'm sure the Court will recall 

2 sitting through three days of Mr. Steinthal's 

3 cross-examination of Dr. Brynjolfsson, and 

4 probably a few more hours from Mr. Joseph. 

5 In the end, the Court found 

6 CHIEF JUDGE SLEDGE: You're trying to 

7 get a response, aren't you? 

8 (Laughter. ) 

9 MR. HANDZO: I thought that would get 

10 it if nothing else did. 

11 -- in the end, the Court found that 

12 wasn't a useful approach. And the Court -- in the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

end, the Court found that a benchmarking approach 

was simply a better approach to take precisely 

because it doesn't involve having to delve into 

why people entered into marketplace agreements and 

what the costs and revenues were and what drives 

all that. 

When you have marketplace agreements 

that you think are -- are viable benchmarks -- and 

we have two good ones here, one of which the Court 

already accepted in Web II -- you simply don't 
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1 need to get into that. And the Court chose not to 

2 use that approach in Web II. 

3 So it's a little hard for me to see 

4 why, in Live's approach to this, all of that 

5 information is necessary and, indeed, would 

6 substantially impair the Court if it didn't have 

7 it. 

8 So I understand that -- that Real has 

9 departed a little bit from what it argued in its 

10 papers and has now a fallback position, but I 

11 don't think that changes the analysis . 

12 Most of the parties in this case have 

13 chosen a benchmarking approach. It's the approach 

14 that the Court has favored in the past. It 

15 doesn't turn on getting any of this information. 

16 I do want to make one other point 

17 about Dr. Pelcovits' testimony, which is the stuff 

18 that was quoted from him is in his background 

19 section. A lot of it actually comes from 

20 SoundExchange. 

21 A lot of what Dr. Pelcovits was doing 

22 was saying, I have data from SoundExchange, which 
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shows how the industry has been growing, based on 

the increasing royalties that have been paid to 

SoundExchange and what we can show from that 

increase in royalties about the increase in the 

number of plays and so on. 

Obviously, if you want to 

cross-examine him on that, that's data that came 

from SoundExchange, not from these third-party 

9 deponents. So you can do that. 

10 And to the extent that he relied on 

11 public information for a couple of pages of his 

12 background testimony, you know, you can look at 

13 the public record and find something to contradict 

14 him if you can. 

15 If you can't, you can cross-examine 

16 him about the fact that he relied on public 

17 information and he didn't get it from the source 

18 of these third parties. And you can argue it's 

19 

20 

21 

22 

not credible, but you don't need to burden third 

parties with subpoenas in order to do that. 

So with that, I will conclude that I 

don't think they've met the substantially impaired 
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standard, and I'm going to move on to what I'll 

call strike 2, unless the Court has a questions 

CHIEF JUDGE SLEDGE: Let me -- before 

4 you leave that portion, please compare the 

5 substantial impairment standard to the provisions 

6 of Rule 45(c) protecting a person subject to a 

7 subpoena. 

8 MR. HANDZO: Your Honor, I'm afraid I 

9 don't have the rule in front of me, so I don't 

10 precisely know the answer to that question. 

11 My general experience with Rule 4 5 I 

12 and as with the Federal Rules, generally, is that 

13 they tend to set lower standards than do the rules 

14 of this Court. And actually, I do want to come 

15 back to address that point. But I apologize I 

16 don't have the rule in front of me. 

17 

18 

19 

20 

21 

22 

CHIEF JUDGE SLEDGE: All right. 

MR. HANDZO: I would also suggest that 

the statute does not authorize the issuance of 

subpoenas to nonparticipants under any 

circumstances, and the statute expressly says that 

it authorizes the Court to issue subpoenas to 
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participants and witnesses. 

Slacker, Pandora, Last.fm certainly 

3 are not participants. And Real and Live365 argue 

4 that they are witnesses. 

5 I would suggest to you that within the 

6 meaning of this Court's regulations, they are not 

7 witnesses. 

8 As I understand this Court's 

9 regulations, you can't be a witness in this case 

10 unless your testimony has been filed with the 

11 Court as part of a written, direct statement . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 351.4(b) (1) of this Court's 

regulation says, quote, The written direct 

statement shall include all testimony, including 

each witness' background and qualifications, 

unquote. 

Now, there's no written direct 

statements in this case that include the testimony 

by an officer or an employee of Pandora, Slacker 

or Last.fm, so they're not witnesses within the 

meaning of this Court's regulations. 

And I think that Real's argument 
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1 really -- essentially, proves too much. Real's 

2 argument essentially is, well, anybody is a 

3 witness if we say they are. If we want to take 

4 their deposition, they're a witness. 

5 And so it essentially means that there 

6 is -- as they read the statute, there is utterly 

7 no limit on who can be subpoenaed. Anyone is a 

8 witness if they want them to be. And that truly 

9 proves too much. 

10 If that's what Congress had intended, 

11 I would suggest that Congress would not have said 

12 that the Court can issue a subpoena to a 

13 participant or a witness. It would have said, you 

14 

15 

16 

17 

18 

19 

20 

21 

22 

can issue a subpoena to anybody. 

And I think that really actually 

becomes even more clear when you read the 

subsection as a whole and, in particular, the last 

sentence. 

And as you know, that last sentence of 

this section says, Nothing in this clause shall 

preclude the Copyright Royalty Judges from 

requesting a production by a nonparticipant of 
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information or materials. 

So what the -- this subsection is 

clearly doing is setting up a line between 

participants and witnesses, on the one hand, and 

nonparticipants on the other hand. 

Participants and witnesses you can 

subpoena under the appropriate circumstances; 

nonparticipants you can't. 

And the way Real and Live define 

10 witness, which is anybody we want to depose, it 

11 would mean that anyone who is a nonparticipant 

12 could be, in their view, a witness. So they 

13 essentially obliterate that distinction. 

14 I don't think that's a fair way to 

15 read the subsection. 

16 The subsection is saying participants 

17 and witnesses you can subpoena, but anybody who is 

18 a nonparticipant, that's a different category. 

19 There, you can request, but you can't subpoena. 

20 

21 

22 

JUDGE WISNIEWSKI: What would be the 

form of that request on our part, though, 

Mr. Handzo? 
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MR. HANDZO: I think the Court -- you 

2 know, I think it could be as simple as a letter. 

3 I think it could take any form the Court wanted, 

4 but it wouldn't be phrased as a command in the 

5 form of a subpoena. 

6 CHIEF JUDGE SLEDGE: Are you aware of 

7 any other instance in Federal law where a power or 

8 a duty is provided by statute, but absolutely no 

9 mechanism of enforcement? 

10 MR. HANDZO: I can't think of one, 

11 Your Honor. I've actually occasionally wondered 

12 what would happen if the Court issued a subpoena 

13 to a nonparty and it wasn't honored. I'm not sure 

14 what the Court would do in that circumstance. 

15 The Court obviously which also 

16 suggests a reason why this statute should be 

17 interpreted to mean the Court can issue subpoenas 

18 to parties, participants and witnesses, but not to 

19 nonparticipants. Because obviously, with respect 

20 to a participant or a witness, you do have 

21 enforcement authority. You can strike testimony. 

22 You can take other measures to impose sanctions . 
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With respect to a nonparticipant, 

you know, I don't know what you 

3 would be able to do. 

4 So --

5 CHIEF JUDGE SLEDGE: So your 

6 interpretation of that sentence, to your 

7 knowledge, is unique to Federal law? 

8 MR. HANDZO: No. Actually, 

9 Your Honor, I think -- maybe I've not been clear. 

10 I actually think I'm trying to say the 

11 opposite, which is, in general, I would say in 

12 Federal law, a Court is not given a -- a power 

13 without an ability to enforce it. 

14 I think, if you interpret the statute 

15 the way I am suggesting it should be interpreted, 

16 which is, you can only issue a subpoena to a 

17 participant or a witness, you do have enforcement 

18 mechanism. 

19 Your enforcement mechanism is to 

20 strike testimony or impose other sanctions. And 

21 

22 

so you do have enforcement ability. 

Where you would not have enforcement 
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ability is if you issue a subpoena to a 

nonparticipant, and that's why I think you should 

read the statute as not giving the authority to 

issue a subpoena to a nonparticipant. 

CHIEF JUDGE SLEDGE: But your answer 

6 does not address the power that you're arguing 

7 exists in the last sentence, which is the power to 

8 request. 

9 MR. HANDZO: Yes. And -- that's fine. 

10 I'm sorry I didn't -- let me address that. 

11 Since that power is only a power to 

12 request, I think the power to request necessarily 

13 suggests that if it's only a request, the Court 

14 isn't going to have the power to enforce it in 

15 some way. 

16 But I don't think that makes it at 

17 odds with the rest of Federal law, since, again, 

18 it's only suggesting that you have the power to 

19 request and not the power to command. 

20 

21 

22 

CHIEF JUDGE SLEDGE: But you're not 

aware of any other instance in Federal law where 

there is a power given, but no ability to enforce? 
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MR. HANDZO: I have to say nothing's 

2 coming to mind, Your Honor. 

3 

4 

CHIEF JUDGE SLEDGE: Thank you. 

MR. HANDZO: I want to address, for a 

5 minute, the legislative history that we've --

6 we've talked about here. 

7 I will confess that in 2003 and 2004, 

8 I didn't know any of this existed, so I can't shed 

9 any light on it from my own personal experience. 

10 But just reading the section that 

11 we've all been looking at, I think it is quite 

12 clear that it was drafted to address the problem 

13 that Judge Roberts mentioned; that is, the problem 

14 of a party or a witness narrowly circumsubscribing 

15 the direct case that they submit in such a way 

16 that they only present the witness who knows the 

17 good stuff and not the witness who knows the bad 

18 stuff, and the Court has no ability to get at 

19 that. 

20 This section and this legislative 

21 history suggests that that's the problem that this 

22 section was addressing. And the section was 
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allowing the Court, if it found a participant or a 

2 witness' statement to be too narrowly 

3 circumscribed and you wanted something else from 

4 that witness or participant, you have the 

5 authority to get it by subpoena. 

6 And sometimes, it may have to be by 

7 subpoena, because there are times when some of the 

8 witnesses aren't even under the control of a 

9 participant, and so you would have to issue a 

10 subpoena to get it. But you have that ability to 

11 go beyond a witness' limited direct statement to 

12 get more information from that witness or 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

participant in the event that they have 

strategically limited what they have submitted to 

the Court. 

And I think just the language of the 

legislative history that we're reading here 

suggests that that's what Congress was concerned 

about. 

The last point I wanted to make was 

that the -- the regulations that implement this 

section only provide for subpoenas at the time of 
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trial, not for subpoenas in aid of discovery. 

The only regulation that the Court has 

3 that addresses subpoenas is 351.9(c). That 

4 section sets out procedures for the conduct of 

5 hearings. So that section obviously does not 

6 apply to discovery. There is nothing in the 

7 discovery section that mentions subpoenas. 

8 The closest movants can come is 

9 351.S(c), which allows a motion, not a subpoena, a 

10 motion to request other relevant information and 

11 materials from a participant or a witness . 

12 And, again, I think we have to keep in 

13 mind that that section allows participants to 

14 request documents from opposing participants only 

15 to the extent that those documents are directly 

16 related to the written direct statement or written 

17 rebuttal statement of the participants. 

18 So that's why 351.S(c) is there. It 

19 allows one party to seek more expansive 

20 

21 

22 

information from a witness or a participant beyond 

what they put in their direct statement. 

But it doesn't talk about subpoenas at 
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1 all. It certainly does not suggest -- it 

2 certainly is not a regulation that authorizes the 

3 issuance of a subpoena to a third party. 

4 So that is strike 3, I think. 

5 May I just have a moment, Your Honor? 

6 

7 

CHIEF JUDGE SLEDGE: Yeah, sure. 

MR. HANDZO: Let me just go back to an 

8 issue that Your Honor raised, and that is, you 

9 know, is there a situation where courts or 

10 agencies have a power to request, but not an 

11 ability to enforce that . 

12 And I'm reminded by one of my 

13 colleagues that actually that does happen in 

14 agency law. There are circumstances where 

15 agencies have the ability to make a request for 

16 information, but not the ability to enforce it. 

17 So I actually think there is some precedent for 

18 that. 

19 CHIEF JUDGE SLEDGE: I'm sorry. 

20 That's not very helpful. Agency law doesn't tell 

21 me much. 

22 MR. HANDZO: It's the best I can do on 
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short notice, Your Honor. 

But let me just say, in closing, that 

one of the themes that I sort of hear from -- from 

Real and Live365 is that the regulations here and 

the discovery scheme that this Court has attract, 

to some degree, the -- the Federal Rules. 

And I see it very differently. And I 

8 spend most of my life wrestling with broad 

9 expansive discovery requests in -- in civil 

10 litigation where we produce millions and millions 

11 of pages and get backup tapes from e-mail 

12 systems and -- and have an incredibly burdensome 

13 process. 

14 And my understanding is that the rules 

15 of this Court and the statutes which -- which 

16 created it were intended to have a far more narrow 

17 and far more streamlined process, really just 

18 limited to the written testimony that's submitted 

19 and the documents that directly relate to that 

20 written testimony. And only under extraordinary 

21 

22 

circumstances do you even go beyond that with a 

witness or -- who has actually submitted that 
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testimony or a participant. 

Ordinarily, even with somebody's who 

submitted written testimony or somebody who's a 

participant, you really can't even go beyond a 

very limited scope of what's in their direct 

statement. 

The statute was amended to give you 

the authority to go beyond that with somebody who 

has actually voluntarily participated here. 

But the whole point of this structure 

was to keep it narrow and not to open, I hate to 

12 say it, Pandora's box of, you know, we're going to 

13 get some discovery from anybody who might have 

14 anything to do with this industry, which casts the 

15 net pretty widely. 

16 I would submit to you that it's --

17 it's a bad precedent to set, and, in any event, 

18 it's not warranted under the circumstances of --

19 of this case. 

20 So if the Court has questions, I'm 

21 happy to answer them. Otherwise, I'll defer to 

22 Mr. Joseph, who I think also has something he 
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CHIEF JUDGE SLEDGE: All right. Well, 

3 let's -- let's move to the Real people, the 

4 subject of this hearing, the objects of the 

5 subpoenas. 

6 Pandora is not here? 

7 MR. HANDZO: Your Honor, I believe 

8 that Pandora and Slacker submitted notices to the 

9 Courts indicating that although they were very 

10 concerned about the outcome, they did not, 

11 frankly, want to have to hire counsel in D.C. to 

12 appear. They have filed papers, I believe. 

13 CHIEF JUDGE SLEDGE: What makes you 

14 believe that? 

15 MR. HANDZO: They filed notices. I 

16 received one from Pandora yesterday. 

17 

18 

MR. WRIGHT: We received them, too. 

MR. HANDZO: They should have been 

19 served on the Court. 

20 CHIEF JUDGE SLEDGE: That's something 

21 unknown to the Court. 

22 MR. HANDZO: I have --
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CHIEF JUDGE SLEDGE: So Slacker is not 

2 present either? 

3 MR. HANDZO: That's correct, 

4 Your Honor. 

5 Your Honor, we have copies of what 

6 they submitted if they didn't reach the Court. 

7 CHIEF JUDGE SLEDGE: All right. Then 

8 the remaining target is on CBS Interactive. And 

9 to continue Mr. Handzo's unseasonable metaphor of 

10 baseball, Mr. Joseph will be our cleanup hitter 

11 today . 

12 

13 

14 

MOTION ON BEHALF OF CBS INTERACTIVE 

MR. JOSEPH: Thank you, Your Honor. 

I prefer being a cleanup hitter to a 

15 target. I'm sitting here with -- feeling that, 

16 you know, javelin catcher is not a desired place 

17 to be. 

18 But thank you, Your Honor --

19 Your Honors, collectively. And it's a pleasure to 

20 be back before you. It's been a little while. 

21 

22 

I'm here on behalf of CBS Interactive. 

And CBS Interactive joins Mr. Handzo's argument 
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concerning statutory authority, both on the plain 

language of the statute -- the lack of statutory 

authority to issue these subpoenas on the plain 

language, on the timing. 

And I will address, somewhat more, the 

legislative history. 

I will also address the substantial 

impairment test that Mr. Handzo discussed and the 

burden that the proposed subpoena would place on 

CBS Interactive and Last.fro, which is an 

independent -- which is a separate company that's 

12 overseen by CBS Interactive. So it's not even 

13 entirely clear that the subpoena was served on the 

14 right target. 

15 To address a question that -- that the 

16 Chief Judge asked earlier, was there a 

17 meet-and-confer prior to the service of the 

18 subpoena. The answer to that question is no, 

19 

20 

21 

22 

there was not. 

One of the parties, Live365, but not 

Real, reached out subsequent to the filing of the 

motion, not prior to the filing of the motion. 
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And I'll address this later when I come into the 

question of substantial impairment. 

It's, frankly, not even entirely clear 

4 what I'm responding to. Real has now said that it 

5 would be satisfied with confirmation that 

6 CBS Interactive paid $280 million for Last.fro. 

7 They've also identified the interest to probe into 

8 the thinking behind that transaction and 

9 speculation about what CBS Interactive might do 

10 today. 

11 But I am prepared to say that for what 

12 it's worth, CBS Interactive would be prepared, if 

13 it resolved the subpoena, to confirm the purchase 

14 price paid for Last.fro. That doesn't appear to be 

15 sufficient to satisfy Live365. So it's not 

16 entirely clear what that gets me. 

17 But let's start by addressing the 

18 statutory language, which is the place to start 

19 when you're questioning authority. 

20 Clause (ix), Section 803 (b) (6) (C) 

21 really identifies three types of persons. It 

22 identifies participants -- we know who they are 
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it identifies witnesses, and it identifies 

2 nonparticipants. And Mr. Handzo has it absolutely 

3 correct when he says that if you construe witness 

4 to mean what the movants here say it means, you 

5 have broken down that distinction. 

6 There is no distinction. You have 

7 subpoenas then on participants and nonparticipants 

8 alike. 

9 Chief Judge Sledge, you asked about 

10 the last sentence and whether there's power to 

11 enforce. I agree with Mr. Handzo that you do not 

12 need the power to enforce a request. It is just 

13 that, a request. 

14 And if you read that sentence or at 

15 least as I read that sentence in context, it's 

16 

17 

18 

19 

20 

21 

22 

intended to be a savings clause to avoid the 

implication by virtue of the grant of the power to 

issue subpoenas only to participants and witnesses 

that you were somehow precluded from making a 

request of nonparticipants. 

And, in fact, as I recall the Web I 

proceeding, that's exactly what happened in the 
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1 context of Yahoo!. A request -- not a subpoena --

2 but a request was made to Yahoo! by what was then 

3 a CARP, and Yahoo! complied with the request. 

4 And when you have a subpoena provision 

5 that addresses only participants and witnesses, as 

6 I read that last sentence, the purpose of it was 

7 simply to make clear that you still have the 

8 ability to make such requests. There was no 

9 implicit limitation on that ability. 

10 Throughout your statute and throughout 

11 your regulations, the meaning of witness is quite 

12 clear. It means someone who has submitted direct 

13 or rebuttal testimony. It takes that meaning --

14 and who appear to testify. It takes that meaning 

15 in your regulation Section 351.4, Section 351.5 

16 and Section 351.9. 

17 It also takes that meaning in this 

18 very same paragraph -- subparagraph of the statute 

19 in 803 (b) (6) (C) (II), where the written direct 

20 statement is defined. It's defined to include 

21 witness statements. And, of course, Clause (6) 

22 we've already discussed refers to an opposing 
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participant or witness. 

So the meaning of "witness" throughout 

both your regulations and the statute is quite 

4 consistent, and that is someone, under your 

5 procedures, who has come forward to submit 

6 testimony, not someone who is hailed voluntarily 

7 or involuntarily into Court pursuant to a 

8 subpoena. 

9 Both movants actually rely quite 

10 heavily on a particular paragraph of legislative 

11 history. And that's a paragraph of legislative 

12 history that appears in the House Report on the 

13 CRDRA, the Copyright Royalty Distribution Reform 

14 Act, the 2004 act, at the time of the 

15 House Report. 

16 And it's quoted at length by 

17 Mr. Oxenford and in Live365's reply. He even gave 

18 us a dramatic reading of it here today. It's also 

19 

20 

21 

22 

discussed at length in Real's reply. 

There's one thing, unfortunately, that 

they don't tell Your Honors, and that is that that 

is a report discussing statutory language that 
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1 Congress didn't enact. The bill was changed after 

2 the House Report, and it was changed in a way 

3 that is fundamental to what we are talking about 

4 here. 

5 If Your Honors are interested or you 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

don't have it -- apparently, the movants didn't 

have it -- I can provide you with copies of the 

relevant pages of the House Report that shows both 

the paragraph that movants discuss and the 

relevant statutory language. 

At that time, the bill said the 

Copyright Royalty Judges may issue subpoenas 

requiring the production of evidence or witnesses, 

but only if the evidence requested to be produced 

or that would be offered by the witness is 

relevant and material. 

17 So the broad language that's discussed 

18 in the paragraph that both movants rely so heavily 

19 on deals with a bill that doesn't have a 

20 limitation to participants or witnesses issuing 

21 subpoenas to a participant or a witness, and it's 

22 a bill that doesn't have the substantial 
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impairment standard written in. 

Indeed, the bill changed in the 

Senate. 

The Senate, after negotiations, as 

5 Judge Roberts is aware, this legislation, like 

6 much copyright legislation, was heavily negotiated 

7 among the stakeholders under the supervision of 

8 the relevant Congressional committees and with the 

9 Copyright Office also weighing in. And there were 

10 ongoing negotiations after the House Report, and 

11 there were objections to the breadth of the 

12 discovery that was included and the breadth of the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

subpoena power included in that House bill, and it 

was narrowed in the Senate. 

And the House debate -- when it came 

back from the Senate, the House Floor debate -- I 

have copies of that also. I have copies of the 

Senate Floor debate also -- made very clear what 

had happened in the Senate. The House recognized 

that discovery had been significantly narrowed. 

On the floor, the bill was spoken 

about by only two or three Congressmen, the 
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Chairman of the House Judiciary Committee, 

Congressman Sensenbrenner, who had the lead in the 

bill; the ranking member of the House Judiciary 

Committee, Congressman Berman. 

According to Mr. Sensenbrenner, 

briefly, the original House version created 

greater open-ended discovery of relevant material 

8 or over a 60-day period. The changes adopted by 

9 the other body make it more difficult for a 

10 participant to acquire documents and materials 

11 other than statements made by stakeholders and 

12 witnesses. 

13 Both of these changes are consistent 

14 with the current trend and administrative law that 

15 pairs the discovery process. This will save 

16 participants time and money. 

17 And Ranking Member Berman was even 

18 stronger in his statement of what happened. In 

19 essence, the Senate amendments more severely limit 

20 

21 

22 

the discovery that will be available to 

participants in rate-making proceedings. 

These changes will further reduce the 
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cost of participation in rate-making proceedings 

and, thus, advance one of the fundamental goals of 

3 H.R. 1417. In other words, the very language that 

4 we are talking about, issue a subpoena commanding 

5 a participant or witness to appear and give 

6 testimony, didn't exist in the House bill. 

7 They existed in legislation that was 

8 enacted with the specific Congressional goal of 

9 limiting the scope of Your Honors' subpoena 

10 power. 

11 Now, even as to the report that 

12 movants do cite and quote, they fail to relate to 

13 the Court an important caveat. They quote almost 

14 the entirety of a paragraph, but they leave out 

15 one important part of the paragraph that they 

16 quote to Your Honors. 

17 They quote at length about how the 

18 House bill would have had broad discovery. And 

19 

20 

21 

22 

then what the House Committee said was the 

Committee does not anticipate that the use of the 

subpoena power will become a common occurrence. 

The CRJs are expected to exercise this power 
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Now, that's under the broader version 

3 of the bill, foreshadowing the limitations that 

4 were put in later on. 

5 Now, the substantial impairment issue 

6 has morphed -- I'm sorry. Let me stop with 

7 authority and -- and what the statute means, if 

8 Your Honors have any questions before I move on to 

9 substantial impairment. 

10 (Pause.) 

11 MR. JOSEPH: The substantial 

12 impairment issue has morphed. In the original 

13 pleadings that we responded to and, particularly, 

14 Real's arguments here, they argued they needed the 

15 information to challenge Dr. Pelcovits. And it 

16 seems pretty clear that that's not what they were 

17 looking for. 

18 Certainly, Last said they wanted it to 

19 build their affirmative case. And Real has now 

20 

21 

22 

acknowledged that they really don't need it to 

challenge what Dr. Pelcovits said. 

Indeed, with respect to Last.fro, 

(866) 448 - DEPO 
www.CapitalReportingCompany.com 

©2010 

92 



• 

• 

• 

1 

2 

Capital Reporting Company 
Motion Hearing 01-12-2010 

Dr. Pelcovits didn't include a page and a half. 

He included four sentences and only four 

3 sentences. And those four sentences are quoted on 

4 Page 2 of our opposition. You'll also find them, 

5 obviously, in Dr. Pelcovits' written direct 

6 statement. And there are four sentences in his 

7 background section discussing the industry. 

8 Whatever Dr. Pelcovits did with 

9 Pandora, whatever he did with Slacker, he didn't 

10 use anything about Last.fro in his analysis, four 

11 sentences of background . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

And movants are arguing that those 

four sentences of background are enough to make 

Last.fro the target of the subpoena that they seek 

to issue. 

We submit that that goes far beyond 

any concept of substantial impairment with respect 

to Your Honors' ability to decide in case. 

Those general background statements 

are precisely the kinds of statements that 

Your Honors have found not particularly useful in 

reaching the decisions. 
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I was reminded fondly of the 

2 Dr. Brynjolfsson's testimony. I was reminded 

3 somewhat less fondly of the wealth of evidence 

4 concerning the promotional value of terrestrial 

5 radio, neither of which impressed Your Honors. 

6 And this is roughly the same. There's 

7 no need and no substantial impairment from the 

8 failure to test what Dr. Pelcovits said. 

9 So if Dr. Pelcovits is really a 

10 fig leaf and what movants want to do is make 

11 Last.fro an example, because Dr. Pelcovits happened 

12 to mention it, that, I submit, is wholly 

13 inappropriate. It goes far beyond the discovery 

14 that has traditionally been permitted before 

15 Your Honors. Directly related to the written 

16 direct statement is the standard applicable to 

17 participants. 

18 Last.fro is not a good exemplar of a 

19 company for webcasting for this proceeding. It is 

20 a small company based in London. It engages in 

21 

22 

webcasting -- both subscription webcasting and 

nonsubscription webcasting in various countries of 
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1 the world. The United States is only part of its 

2 operations. It engages in interactive and 

3 noninteractive webcasting. 

4 There is nothing that -- well, I won't 

5 say nothing, but I would certainly say it is 

6 highly unlikely that the economics of that kind of 

7 a service would provide any probative or relevant 

8 information with respect to one type of webcasting 

9 under a statutory license in one territory, the 

10 United States. 

11 Now, finally, with respect to the 

12 burdens that this would impose on Last.fm, it's a 

13 little hard to respond to that, because I look at 

14 the subpoena, which is extraordinarily broad, and 

15 then I listen to Mr. Wright's characterization of 

16 the subpoena, all we want to know is what they 

17 paid for what -- what CBS Interactive paid for 

18 Last.fm. 

19 The subpoena isn't even limited to 

20 Last.fm, even though Dr. Pelcovits only mentions 

21 Last.fm. It goes to CBS Interactive's experiences 

22 and level of success in the marketplace. 
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Well, CBS Interactive operates a 

number of webcasting operations, including CNET, 

CBSSports.com, GameNet, TV.com, BNET and others. 

And I can't tell whether the movants are trying to 

use Dr. Pelcovits to shoehorn into all of 

CBS Interactive's operations or whether they're 

only talking about Last.fro. 

It talks about financial information 

9 for all of CBS Interactive, cost revenues, number 

10 of users, total listening hours, documents 

11 sufficient to illustrate level of success, rates 

12 and terms, essentially getting into all of their 

13 contractual relationships, revenues, broken down 

14 by entity. That's not what Mr. Wilson said 

15 Mr. Wright -- I'm sorry -- said he was asking for. 

16 But even talking only about Last.fro, 

17 the burden, if the subpoena is issued, would be 

18 extraordinary. You have a small operation in 

19 London. They would need to develop and seek out 

20 the information that's being requested. And the 

21 

22 

information that's being requested, going to 

finances, business strategies, business thinking 
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behind transactions, programming methodology, go 

to the guts of what the company does. 

And here, we have two of their major 

competitors, two of Last.fm's major competitors 

asking to have that information turned over to 

them. 

7 Now, they say it will only go to 

8 outside counsel. Well, maybe yes and maybe no. 

9 Once that information is in the hands 

10 of outside counsel, Last.fro, CBS Interactive have 

11 no ability to control how it is used. They have 

12 no ability to control how it's used in this 

13 proceeding. 

14 Essentially, providing this discovery 

15 would require Last.fro to hire counsel to sit 

16 through the trial to protect its information. And 

17 even then, we can't be sure, given Your Honors' 

18 standards for protecting confidential information, 

19 that that information would remain protected. But 

20 

21 

22 

certainly, the burden would be there and the 

burden would be enormous. 

Moreover, we can't sit in the 
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consultations between movants' counsel and the 

companies and the businesspeople at the companies. 

Their judgment concerning what they're allowed to 

disclose, what they're not allowed to disclose as 

outside counsel could be very different from what 

Last.fm and CBS Interactive would feel comfortable 

with. 

And we would never know if this highly 

confidential information was divulged. And then 

we'd basically have no remedy, if it is. 

As I understand it, Your Honors don't 

have contempt power. You can't award monetary 

13 damages. You can't imprison anyone for violation 

14 of a protective order. 

15 So the confidential information would 

16 be gone, and we would have no control over how it 

17 was used. And that is precisely the kind of 

18 burden or one of the kinds of burden that should 

19 be considered in deciding to deny the subpoena. 

20 

21 

22 

So for all of those reasons, 

Your Honors, when we're talking here --

Your Honors, we're talking about a third party 
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that decided to settle precisely to avoid, among 

other things, the burden and the risk that would 

be present if it was a participant, we would urge 

you to deny the motion for a subpoena to Last.fm. 

JUDGE WISNIEWSKI: Mr. Joseph, let me 

6 ask you a procedural question. 

7 If we were to grant the motion for the 

8 subpoena, you would, at that point, be in a 

9 position to make a motion to quash. 

10 Where would that lie? 

11 MR. JOSEPH: It's a very good 

12 question, Your Honor. And we haven't done the 

13 research yet, because we're hoping that it doesn't 

14 come to that. But I suspect it would probably lie 

15 in the District Court for the District of 

16 Columbia. And that's just a very preliminary 

17 reaction, but that's my guess. 

18 Because if it doesn't lie there, then 

19 you have to ask where does the motion to enforce 

20 lie. And if the motion to enforce doesn't lie 

21 

22 

there, then, essentially, you have the 

quintessential conundrum that the Chief Judge was 
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raising, a power to issue a subpoena with no 

ability to enforce it. 

So we would have to look at that very 

4 carefully. I don't know, but we would certainly 

5 consider our options in that regard. 

6 CHIEF JUDGE SLEDGE: These types of 

7 questions make you scratch your head and wonder 

8 who wrote this thing and why -- what they were 

9 thinking about. 

10 MR. JOSEPH: Your Honor, that's often 

11 said of negotiated legislation . 

12 CHIEF JUDGE SLEDGE: You don't take 

13 any credit for that, I'm sure? 

14 MR. JOSEPH: Unfortunately, I take 

15 some of the blame. I was somewhat involved. 

16 MR. WRIGHT: Your Honor, I would renew 

17 the request to briefly reply, if that's possible. 

18 

19 

20 

21 

22 

CHIEF JUDGE SLEDGE: Go ahead. 

MR. WRIGHT: Thank you. 

Because CBS' discussion of the 

legislative history has really helped me advance 

the ball to show why SoundExchange's argument 
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about witnesses is just wrong. 

Mr. Joseph made one factual mistake. 

The bill before the House did speak of 

participants and witnesses in the part that 

5 authorized subpoenas. It was absolutely clear 

6 it was Part 7 at that time in the bill. It's on 

7 Page 8 of the of the House Report. 

8 It was absolutely clear, as Mr. Joseph 

9 has told you, that witnesses at that point in the 

10 process clearly -- clearly included 

11 nonparticipants. No dispute about that . 

12 Congress did change the law after the 

13 House Report, and it did narrow it. What it did 

14 was add the substantial impairment testimony. It 

15 narrowed it by adding the substantial impairment 

16 test. It kept the word "witness." Witness meant 

17 nonparties 

18 

19 something 

20 "witness." 

21 

22 about the 

before. 

If Congress had meant witness to mean 

later, it would have changed the word 

It didn't do it. 

We think that really proves our point 

statutory language. 
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I would add that they essentially use 

witness practically redundant with participant. 

So it's perfectly natural to think it means 

something different. 

And as I explained earlier, the 

reference to nonparticipants is -- is, indeed, a 

7 savings clause. It just means that you can 

8 request information even if you can't find 

9 substantial impairment. 

10 So the other thing I'd briefly like to 

11 say in reply is this really boils down to 

12 substantial impairment. 

13 And we think it is just very clear 

14 that what -- we want to rebut SoundExchange's 

15 proposal, and we think one of the clearest ways to 

16 rebut its proposal is to show that the major 

17 players in the webcasting industry can't survive 

18 under -- under that proposal. 

19 And that's the most important reason 

20 why we want to depose these nonparties. And we 

21 

22 

think we would be substantially impaired and you 

would be substantially impaired without that 
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without that information. 

Thank you. 

CHIEF JUDGE SLEDGE: Mr. Oxenford, 

4 anything? 

5 MR. OXENFORD: Yes. 

6 If I can just make one point, also 

7 after Mr. Joseph spoke about this and through 

8 Mr. Handzo's discussion, looking at that crucial 

9 last sentence in this Paragraph 9, there's a very 

10 relevant difference between the prior sentence 

11 about the subpoena and the last sentence . 

12 The last sentence talks about the 

13 Judges being able to request the production by 

14 nonparticipation -- or nonparticipants of 

15 information and materials relevant to the 

16 resolution of the decision. 

17 The subpoena power is limited, as 

18 Mr. Joseph says, to those situations where the 

19 documents -- or the failure to issue the subpoena 

20 would substantially impair the decision. It's a 

21 

22 

difference between relevance, a lesser standard, 

and substantial impairment. 
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It seems to me that what that makes 

clear is that you can request information that's 

merely relevant to the outcome of this proceeding, 

but where it would substantially impair your 

decision not to have it, then you can issue the 

subpoena. 

And that's what we're contending here 

is that it would substantially impair your 

decision not to have this information and, 

therefore, you should be able to issue the 

subpoena . 

JUDGE ROBERTS: Mr. Oxenford, do you 

13 have any reaction to Mr. Joseph's reading of the 

14 statements of Chairman Sensenbrenner and 

15 Mr. Berman? 

16 MR. OXENFORD: I think it leads 

17 exactly to where I just reacted. He didn't say 

18 that it· would forbid the discovery. He just said 

19 

20 

21 

22 

it would make it more difficult, it would be a 

higher standard. 

Here, we're talking about that higher 

standard, the substantial impairment versus the 
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1 relevance. The relevance is where you can request 

2 it. 

3 If it if it substantially impairs 

4 your decision not to have it, then you can issue 

5 the subpoena. 

6 

7 Your Honor? 

8 

9 

MR. HANDZO: May I add one point, 

CHIEF JUDGE SLEDGE: Mr. Handzo. 

MR. HANDZO: Thank you. 

10 Just on the last point raised by 

11 Mr. Wright and Mr. Oxenford, I think it is not 

12 correct to suggest that we are arguing that 

13 participant and witness are essentially 

14 synonymous. 

15 There are instances in these 

16 proceedings where you have a witness who's not a 

17 participant. SoundExchange, for example, has 

18 presented witnesses who are artists; they're not 

19 participants. SoundExchange doesn't actually 

20 control them. We can ask them, but we can't tell 

21 

22 

them. 

And so there are -- those two terms 
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1 are not synonymous. And it's actually one of the 

2 reasons why you might need subpoena power for a 

3 witness, because a witness might well not be a 

4 participant. 

5 The other thing with respect to 

6 Mr. Oxenford's point is that he's suggesting that 

7 the last sentence really simply says you can 

8 request information without having to meet the 

9 substantially impaired standard. If that were the 

case, then, presumably, that sentence would be 

talking about requesting information from 

participants' witnesses and nonparticipants. It 

wouldn't be limited to just nonparticipants. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

The fact is the structure of that 

section sets up distinction between three 

different groups: participants, witnesses who may 

or may not be participants, and nonparticipants, 

everybody else. 

And I think, clearly, Mr. Joseph's 

client and Slacker and Pandora fit into the 

21 nonparticipant group. 

22 CHIEF JUDGE SLEDGE: All right. Thank 
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Well, this --

MR. OXENFORD: If I may, Your Honor. 

CHIEF JUDGE SLEDGE: No, sir. I 

think we know you don't agree with 

We've -- this has been very helpful to 

8 us. The issue of subpoenas has been an issue 

9 that's been there since we arrived. It has not 

10 needed to be addressed previously. It is a matter 

11 that does not lend itself to an easy solution . 

12 

13 quickly as 

14 

We will give you our response as 

as appropriate. 

I do note that under 803(b) (6) (iv), 

15 

16 

17 

18 

19 

20 

21 

22 

the discovery is permitted for periods beyond the 

60 days when ordered by the Judges in connection 

with motions pending at the end of such period. 

So we are not motivated by that -- by 

that limitation, although, moving the other 

deadlines in the proceeding in a complying manner 

and an expeditious manner needs a resolution of 

this as quickly as possible. 
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You've been very helpful to us in 

reaching -- in reaching that resolution, both by 

this hearing and what you have presented in 

preparation to it. 

adjourned. 

of subpoenas 

11:45 a.m.) 

Anything else we need to cover? 

JUDGE ROBERTS: No. 

CHIEF JUDGE SLEDGE: Thank you. We're 

MR. HANDZO: Thank you. 

(Whereupon, the motion on the issuance 

for nonparty witnesses concluded at 
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