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VOLUME II - MORNING SESSION

COPYRIGHT ROYALTY TRIBUNAL
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" Thursday, December 6, 1979
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2000 L' Street, N.W.
oy Suite 500
- Washington, D.C.

Whereupon, the Tribunal convened at 10:00 a.m.,
pursuant to notice.
PRESENT:
MARY ILOU BURG, Chairwoman
DOUGLAS E. COULTER, Commissioner
THOMAS C. BRENNAN, Commissioner
CLARENCE L. JAMES, JR., Commissioner

FRANCES GARCIA, Commissioner
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GORDON T. KING
Coudert Brothers, representing NAB

ERNEST SANCHEZ
General Counsel,
National Public Radio

JAMES F. FITZPATRICK '
representing sports interests

PHILIP HOCHBERG - ,
National. Basketball Association
National Hockey League’

North American Soccer League

RICHARD THOMAS,
NCAA

CHARLES T. DUNCAN
Local Counsel, BMI

EDWARD CHAPIN
Counsel, BMI

RICHARD DANNAY
Schwab, Goldberg, Price & Dannay

representing graphic, pictorial and

sculptural claimants.

ARTHUR SCHEINER
Wilner & Scheiner
MPAA

I. FRED KOENIGBERG
Counsel, ASCAP

ALBERT F. CIANCIMINO
Vice President, Counsel
SESAC, Inc.
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I1-3
PROCEEDINGS

CHATRWOMAN BURG: Good morning, we will start
thg second day of these proceedings on the issue of the
standing of sports claimants. You know, the timevallocation
schedule will be not unlike yesterday's, although I see that
some of the representatives have claimed somewhaﬁ shorter
time periods. ,

We will begin again with the broadcasters,
Mr. King, representing NAB. He will have 20 minutes; he
will be followed by Ernest Sanchez with five minutes. Any
questions from the commissioners will not be charged to
your time.

Mr. King?

MR. KING: Thank you and good morning. As a
preliminary matter, I would, out of the 20 minutes that I'm
allocated, like to present Mr. Jim Popham who is known to
you. He's assistant géneral counsel at the NAB;‘ %ﬁd Qé
feel that there may have been an impression created in the
proceedings yesterday as to the amount of royalties
claimed by the NAB, if they were successful on all points.

‘Mr. Popham has been through the negotiating
process and we feel that it would be appropriate, with the
permission of the Tribunal, to have Mr. Popﬁém address you
on that point, with the clear understanding that it's being
éﬁ@rged-tgithe ?ime”;hq; I have on this issue.

v R : _ )
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I1T-4

COMMISSIONER BRENNAN: I would like to reserve an
objection to that, unless it would perhaps modify to allow
other parties of interest a chance to respond to whatever
Mr. Popham might say.

MR. KING: That's cleér; that's fine. But I
think it's so elemental that T don't think it will be
necessary, but that's fine with us. .

CHATIRWOMAN BURG: Unless, Commissioner Brennan,
there is any other objection, the Chair will allow it.

COMMISSIONER COULTER: 1I'd like to hear it.

CHAIRWOMAN BURG: Mr. James?

COMMISSIONER JAMES: No, go right aheéd.

CHAIRWOMAN BURG: All right, fine.

MR. POPHAM: Thank you very much. During the
course of these hearings, I think there has been an attempt
to create an impression that broadcasters have tried td‘
launch themselves into the role as the major pagty?iﬁ
interest, grabbing at, perhaps, all of the great part of the
royalties. I think that's an impression which is false
and erroneous, and one which should be corrected.

‘Duripg the course of the negotiating process,
Ethé“brséééégf,pQSiﬁféﬁisfthat the final negotiations was a
figuretb§‘2§ percént of the royalties. This 25 percent
figUre5ihciﬁdeﬁ tﬁe rofélties attributable to broadcasters'

e

local prbéramming; to the value of the compilation, to the

Hccurate cRepozting Co., e
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syndicated programming which broadcasters could claim
pursuant to their exclusive rights and the claim for the
radio broadcast stations.

It was a percentage figure which frankly
represented a compromise of our position. Ultimately, we
feel, we might perhaps range into the 25 to 35 percent range,
if we were to prevail on all three issues. ¢

Thank you, that's all I have to say.

COMMISSICONER COULTER:. I have a question. 1If,
as I think it's clear from some of the questions I asked
yesterday, is the concept of the broadcast day as a work
gives me trouble. If you receive any money for compilation,
would that be interpreted as recognizing a broadcast day a
a work? Would that automatically certify that the broadcast

day is a work, if you receive even a penny for compilation.

MR. POPHAM: We are certainly arguing that the
) y -

broadcast day is a compilation. And I think that it's the

equivolent of a working copyright terms and, yes, I think

that would be the case.

COMMISSIONER COULTER: One more question. And
#ﬁié:?Ii;hiﬁﬁ, cogé§4£§jﬁhé heart of the matter on the issue
o?fébgéiiétién; ‘if &Q; Zén't sell the broadcast day, which
wgg'feéééniééd by Mr. Kigé“yesterday, due‘to the contracts

of {the work in that compilation, then you have not received

the right to compile those works. And therefore, it isn't a

Hccurate cﬁ@Mﬂﬁﬁg Cb” Ihne.
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work. I think it's unavoidable.
MR. POPHAM: Well, I think, first of all,

these are matters which Mr. King addressed yesterday. He

|may wish to respond more to your question. But we have

certainly spoken already, I think, to the fact that when
a syndicator sells a program to a broadcast station, that
syndicator knows exactly what use will be~ma§e of that
program. It will be used as part of the broadcasters'
broadcast day.

Now, in terms of additional rights, there is
no doubt that the broadcaster has the right to use that
program in his broadcast day, he may not be able to sell it
beyond the resale that occurs pursuant to the compulsory
license to the cable system. But this is no different than
any other situation where someone has a right to use a
particular copyrighted work, but only in certain circumstances.

,vfIn other-wg;ds, any time you have é cgpfrighted

Wori whiéh:iﬁéludes;otﬁér1cbpyrighted<works, there may be
limitations on‘the underlying works which effect the right
of £h§J?éQYri§ﬁ£iownef of that work to use it in one way or
anothei. | |

But, again, the.syndicators are well aware that
the broadcast programming that fhey provide stations is
very definitely used as part of the broadcast day and not

an isolation from other programs.

HAccurate cﬁ@Mﬂhﬁg Cb” Ihe.
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MR. SCHEINER: May I be heard briefly?

CHAIRWQMAN\BURG: Mr. Scheiner, they have an
hour's time really.

MR. SCHEINER: All right.

COMMISSIONER BRENNAN: Madam Chair; I believe
the understanding was that there was to be an opportunity--
CHAIRWOMAN BURG: All right. o

MR. SCHEINER: 1I'd really like to note an
objection to the procedure and to reserve any comments with
respect to the matters volunteered by Mr. Popham at this
time. I would like to note that the negotiations between
the parties was never referred to throughout the extended
discussion yesterday. And, any comments, statements concern-
ing the position of the broadcasters in those negotiations,

I think is quite improper.

We did not advert to it yesterday, and I
! )

;don t thlnk that properly ralsed before you at this tlme.

MR FITZPATRICK' Might I echo what Arthur
hés séid. The negotlatrons aren't part of this discussion.
Was'iswéét€3bffthiévdisdtssion is what's on the record,
that 40 percent of the broadcasters'applying the theories
that we heard yesterday, apparently Qe heard today, that
claimed over 100 percent of the pot. That has been the

claim; that has been the concern.

What might be some claim or somé feeling in

cfﬁruude.cﬁ@MMﬁﬁg Cb” Ihe.
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II-8
some other forum in a negotiation is irrelevant here. The
facts are that a handful of the broadcasters have claimed
all the money. And you might be well aware of our concern
with that fact.

CHAIRWOMAN BURG: Thank you. Would you identify
yourself for the record?

MR. FITZPATRICK: Yes. My name’is,James
Fitzpatrick, representing the joint sports interests.

CHAIRWOMAN BURG: Mr. King, you still have the
better part of an hour if you wish to use it.

MR. KING: Thank you, I don't think I'll use
it. But, frankly, I had thought that the spirit of
hegéﬁi;tiohéé;hétﬁhé'ﬁéééﬁiating process was always before
the.fribﬁnéli Ivthought‘iflwas one of the main factors
that1WOuld influénée‘theféourse of action by the Tribunal.

I think it's always before the Tribunal.

Secondly, I do want to respond to §né matéer

raised by Mr. Coulter, and that is the broadcast day. It

may well be, as you're saying, Mr. Coulter, that broadcast

| day, because of contractual restrictions on the syndicated

programming cannot be sold. But a copyright in that
compilation has other aspects to it. It has affirmative
aspects or defensive aspecfs.

We could, for example, sue if the broadcast

day was pirated by another person. We have a compilation.

Hccurate cJ&$OHMy Chq Ihe.
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II-9
And if that compilation is pirated, however remote that
possibility seems, by another station, we would be in a
position to sue for the infringement of that compilation.

Also, the compilation is a work under the
Copyright Law, whatever value you may choose to attach to
it, whatever you think it's worth, it is a work under the
Copyright Law. And we are entitled to fix apd_preserve
our rights. And so it has that aspect to it as well.

It's quite true that we cannot sell it as
one would sell a novel, or as a syndicator would_sell one
of its programs. But the copyright in that compilation has
valueg quite apart from that. I just want to raise that.

MR. ﬁAﬁMGAﬁfEN: Madam Chair, may I be
heard :for a few minutes?
| CH?IﬁWdMAﬁ BURG: (Nodding affirmatively.)

MR. BAUMGiﬁTEN: We are reopening é whole
issue that was discussed yesterday; we're entiﬁleé to éx
rebuttal.

CHAIRWOMAN BURG: Yes, I'm afraid my colleague
reopened it. So, I'll have to give you the time.

MR. BAUMGARTEN: I do apologize for taking
the Tribunal's time on this. We are now told that the
broadcasters could sue for piracy of a broédcast day.

If you will look at their briefs, they said

that they could not sue for piracy of the broadcast day,

cﬁ%xunde cJ&%o@ﬁpg (3&, Ihne.
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II-10

unless the Tribunal authorizes them to fix the work, a
right which they do not have by contract. If someone were
to pirate the broadcast day, I could see they could sue.
They can sue for copyright infringements of their local
programs, especially the copyright owners of--and they
indeed could sue for copyright infringement of syndicated
programs of which there were exclusive licenses if (a) the
piracy wasﬂbx broadcasters on the cable systems and the
suit were brought under 501(b) .

If the "piracy" were by a cable system, that
would havektofgéﬁﬁﬁder Sdl(c). But this is not an infringe-
ment of thé“broadc;5£ é€§; it's a super infringement of
the constituent elements.

As Mr. Coulter has suggested, and as we responded
yesterday, we agree with Mr. Coulter's suggestion, that the
broadcast day as a living thing, as a work, is totally
artificial. It does not exist elsewhere in theﬂaréuﬁents
in this room. It cannot be sold in the distant market. And
we're only talking about transmissions into a distant
market.

As Mr. Korman pointed out yesterday, and as

the NCAA has pointed out, the whole concept is artificial.

\Why not a broadcast hour or a broadcast hour or a broadcast

year. The broadcast day does not exist, in Mr, Coulter's

words, in any real sense as a word.

HAccurate cfaymwﬁpg C}% The.
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programs are limited. Mr.

derivative work. Nonsense.

picture rights of a novel,

cﬁ%ruud:
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I thank you for your patience, and I hope we
can put an end to the issue.

COMMISSIONER JAMES: I have a question for
Mr. Baumgarten. Mr. Baumgarten; you're not saying that
nothing is copyrightable unless it's sellable; are you?

MR. BAUMGARTEN: No, I'm not. There are a
lot of works created by volunteer organizatioens that
diétiiﬁﬁﬁe it freé;-”BuEffemémber, what the broadcasters
are trylng to do here,lls.sell the broadcast day. They're
trylng to sell it. through the intermediary of the Copyrlght
Royaltyfrrihunal. ’Agdf;@at sale could not be made in any
real sense in the real world.

In the distant market, they could not sell the

broadcast day because their rights in the constituent

Popham says that's true of any

If I get the right to translation

1

your novel into a different language, I can sell my transla-
tion or give it away or do whatever I would with it.

When the motion picture companies get motion

they can exhibit the motion

picture for free, they can exhibit it for charge, they can
sell dramatization rights in the motion picture. It exists;
it's a living thing. The broadcast day is not the same
category. But I'm not saying that thé'work is not copyright-

able unless it's sold; no, sir. Thank you.
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CHAIRWOMAN BURG: Mr. King?

MR. KING: I think -- maybe we shouldn't
start on this-- |

ﬁiQHA13WOMAN BUﬁG: I think, Mr. King, the
issﬁe befdréiﬁsifhis'morﬁi;é is the standing of the sports
claimant.» If you'would'be so.kind, I'd appreciate it.

| ‘_’ MRt KI&G: There is, in the reply brief of

the séo&ts iﬂtefeéts, a statement which I think is really
dispositive of the entire issue. And that statement
appears on page 10, and the bottom of that paragraph;, the
first full paragraph, which states that the broadcaster's
authorship function is undertaken in a work-for-hire
situation, where all copyright ownership rights are transferrec
invested in the club.

Now, there are two aspects to that. Firstly,
it makes it abundantly clear that the sports interests are
relying upon contracts. If you will recall, frém'our
initial brief, we had taken the position that their basis
for claims to copyrights could be either as producers or
pursuant to contracts, |

I think it's very clear frém reading all of
the briefs submitted by these sports interests, that they
are, in fact, relying upon contracts. If there is a
contract between a given station and a ball club, that

contract will control. And that is the position the sports

Hccurate cdawodhy Cﬂ% Ihe.
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II-13
people are taking. And quite frankly, that is the
position that the broadcasters are taking.

The broadcasters do not agree that the

L station's’ authofship function is made pursuant to a work-for-
. Lo 4 p - p

‘hire sitiatioh. We are not employees, and the work is not

é’édﬁﬁiésiéned Qoik?Witﬁin the meaning of the Copyright
Léw: E

We disagree ehtirely as to the legal import
of the contracts. But, we recognize‘thaf the contracts
are dispositive. We think, therefore, that each contract
between each of the ball clubs and each of the stations
will have to be analyzed. I don't think there's any way
around it.

It is the position that we ﬁave taken; and it
is the position that the sports interests are taking. It
is clear that if, in fact, there is a contract between a
station and a given ball club, that contract iSjgoing tb
control the rights. And I don't see any way around it.
And I don't see any way around having the Tribunal examine
each contract. And we would be frank to admit that where
those contracts that's copyright in the ball clubs, we'll
recognize it and it will no longer be an issue.

But, what I'm saying is that, although there
are a number of claims made, reasons why the sports

interests and perhaps the broadcasts are entitled to

Hccurate cﬁ@hﬂﬁﬁg Cb” Ihe.
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copyrightsf;-Thdéé a?gumegté are backed by the fact that
conﬁfacts ekist between‘tbe'c1ubs and the broadcasters,
and;those;gontgaq;gfaxe“gping to control.

I don't know what Mr. Fitzpatrick is going to
say to that, but that is the position that I am taking
now. And I should like to reserve any other time to
counter what he has to say. If there are any questions
now by the commissioners, certainly I would be glad to
answer them.

CHAIRWOMAN BURG: I have some gquestions, and
I guess this is as good a time as)any. Mr. King, who
determines the number of games to be televised or broadcasted?
In terms of radio, generally all the games are picked up
and broadcasted. But in television there is usually a
specific number. Who makes that determination?

MR. KING: The parties make that determination.

CHAIRWOMAN BURG: "Parties" being?-

MR. KING: The station and the ball club.

CHAIRWOMAN BURG: Who determines and approves
the network of stations, if it's a regional network that's
set up or state wide network. I'm not talking about a
national net work.

MR. KING: Because it's a matter of contract,
because the entire relationship is contract the

parties will agree upon.

HAccurate cfaqnnﬁpg Cln Ihe.
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| CﬁAfRWOMAN.BUﬁG: Which rights of approval,
if énf,ldoesvthe épbrfs‘club exercise with respect to play-
by;piéykanﬁbuncét;;

MR. KING: In most cases, the announcers are
supplied by the station; and perhaps, in some cases, in
consultation with the ball clubs.

CHAIRWOMAN BURG: Are you saying that the
station employees and AIRGO (phonetic) pays the play-by-play
announcer?

MR. KING: In most cases.

CHAIRWOMAN BURG: And that the clubs have no

right of approval over that play-by-play announcer or

color announcer?

MR. KING: I think that is a matter between a
given club and a given station. In a particular contract
there may be a provision over right of approval as to who
the announcers will be. I suppose it's even cdncéivabie
in any given case, a ball club could pay announcer, and that
announcer would be an employee of the club. I think that's
exceptionally rare.

But, I do think there are certain cases where
the announcers go out with the approval of the ball club.‘

CHAIRWOMAN BURG: There was an interesting
piece in my hometown paper concerning the voice of the

Brewers just a few days ago, was apparently leaving Milwaukee

HAccurate cjeqnwﬁ@g Cl% Ihne.
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Brewers' Easeball games on radio and television, a
position he's held since 1970 because of some conflict with
NBC television coverage of the olympics in Moscow, which is
is going to cover. He will miss something like 172 games.
And the man said that he had been asked by the Brewers and
WTMJ, Inc., which originates radio and television broadcasts
of Brewers' games, to choose between baseball and the
olympics.

It's interesting that in both cases, both
parties are involved in that decision, that he was asked
to buy the ball club and the station.

MR. KING: I think that in any contract,
you're going to have rights and liabilities of each party
to the contract. And, it may be that in certain cases,
the rights of the broadcasts will be provided. But, in
view of the statement made by the sports interests that
it has undertaken pursuant to a work-for-hire relationship,
then one would expect to find either of two things: (1) that,
under an examination of the relationship between the
ball club and the station, this station is, in fact, an
employee of the club. And I just don't think that's the
case.

The other would be that it's a work by
commission. And in that case, he may expect to find in the
écntraqﬁ;la;gtateﬁeqt by the parties that they agree that the

-x:cﬂﬁmnde cﬁ@ﬂnﬂbg Cb” Ihne.
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work is being —-- is one of hire. And I don't think you're
going to find that. So, I'm saying that you are going to
have to examine each contract to determine whether there is
a work-for-hire.

And, in each contract, there are going to be
rights and liabilities. . The ball clubs are going to have
certain rights, and the stations have certain rights. But
the crucial question is ownership of copyright.

CHAIRWOMAN BURG: Generally, Mr. King, would
you say that a sports club would have approval over or rights
of refusal for the sponsor, the commercial sponsorship
lined up for those telecasts in this instance?

MR. KING: I don't know if there is any
igeneral rule. It would not surprise me. I hear people in
the background making remarks. But, I mean, I don't know
that there's any general rule; it would not surprise me.
pnd, I don't think it would have anything to doAWith
copyright ownership.

I woﬁld think that any team or any product is

going to be very careful about who it's associated with.

And it wouldn't surprise me.

'CHAIRWOMAN BURG: I thank you. I have problems
ﬁn this regard because I, at one time, worked for a radio
istation that was the originator of games for pro football

gamGSAfdrithéjUniVersity.of Wisconsin and Milwaukee baseball

H
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franchise.

And, as I recall, virtually all of the
questions I asked, the station itself was under rather
substantial restraints in terms of what it could do. That's
fine. I thank you for answering those questions.

COMMISSIONER BRENNAN: Mr. King, could you
comment for a bit on the announcements made at the end of
these telecasts, as to the reservation of repréduction
rights?

MR. KING: Is there any particular-language?

COMMISSIONER BRENNAN: Living in New Jersey,
and‘watching perhaps more of the telecasts of the New York
téams, at the end of the telecast, you would usually find
ah announcement to the effect that all rights -- this
telecast is authorized under television rights granted by
the New York Yankees.

MR. KING: Is there language that follows?

COMMISSIONER BRENNAN: "Solely for the enter-
tainment of our audience; and any publication, reproduction
or other use of pictures, descriptions or accounts of this
game, without the expressed consent of the club, is
prohibited.® | K

T ' MR; KfNé:?\f;s, I think that that language
is ip;ended,to protect, I:suppose, a number of interests

that the ball club has. I remember living in New Jersey back

Heccurate cjaqnnﬁpg C}% Ihe.
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when the New York football Giants were so very popular and
so very successful, that any number of establishments,
bars, hotels, what have you, would charge special fees to
have people come in and watch telecasts of the games. And
I think perhaps it was geered to prevent that, perhaps to
prevent an erosion of the amounts of money the teams can
charge for television rights.

COMMISSIONER BRENNAN: According to your
previous statements, the individuals making these announce-
ments are employees of the broadcaster; is that correct?

MR. KING: Yes.

COMMISSIONER BRENNAN: 1Is it your position that
an announcement of the type I read would only be authorized
by the broadcaster if the broadcaster had acquired from the
club copyright ownership?

MR. KING: No.

COMMISSIONER BRENNAN: Why not?

MR. KING: Because it could‘beItO'preVent an
erosion of the ball club's gate receipts. I think that was
their concern about cable. That, if establishments can
;aléé}féééé fees"in exce%éibf what thef ﬁould normally
égargé;gimbly ﬁo become ;mévie theatres where baseball
géﬁES‘are beiﬁé“érdadcaSt,'that would be an erosion of your
teﬁeviéibnirighté;ééniérosionrof your gate receipts, neither

of which would have anything to do with copyright.
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I was handed another form of this announcement
which can, I suppose, show you the extent to which they can
bear it. "This copyrighted telecast is presented by the
Houston Astros and Metromedia, Inc., and is intended solely
for the private, non-commercial ﬁse of our audience." Then
it goes on with language similar to that which is quoted.

I would think that in any case, the form of
the announcement would not supercede the contract between
the parties. That will speak for itself. And that will
determine copyright ownership. This will not. This will
not control.

COMMISSIONER COULTER: In looking at the
briefs of both sides on the sports issue, it occurred to
me that perhaps there is no disagreement betweén you. You're
both saying that you want to base everything on the contracts;
Therefore, agide'frcm your objection to the language
“adthoréhip for hiré";iWhét is the areé of dispute then, if
both you and the'sports interests agree that the contractual
language should pfevail?i |

| MR; KIﬁG;:éThe statement that the contractual
language would prevail is generally true. More specifically
is the narrow focus of the sports interests as reflected
by this reply brief. The broadcaster's auﬁhorship is
undertaken in a work-for-hire situation. So, that narrows

the contractual focus considerably. And we're now looking
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broadcaster has the copyright.

MR. KING: Right.

COMMISSIONER COULTER: There are those
categories of the contract; is ﬁhat correct?

MR. KING: Yes,

COMMISSIONER COULTER: Then there is another
category where the contract states specifically that the
club has the right. Is that right?

MR. KING: There may be, I don't know. I don't
know. Mr. Fitzpatrick might.

COMMISSIONER COULTER: 1I'll ask him later.
?ho?é twb.é}é?sfof.QOnfrac; then, therefore, remain
ﬁhdiSputéd'EyAgoth sides?‘

o MR ‘KING : Correct.
© 7 i COMMISSIONER COULTER: Then there's a third
area where presumably that the word "copyright" doesn't
appear in the contract. And that is the area of'dispute;
is that correct?

MR. KING: Yes.

COMMISSIONER COULTER: What portion of
the contract does that concern of the total, approximate
figure?

MR. KING: I think perhaps most of it. And in
that category, we would be examining the contracts to see

if we have a work-for-hire situation, where the copyright
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was transferred within a work-for-situation.

COMMISSIONER COULTER: Thank you.

CHAIRWOMAN BURG: Now, Mr. King, you're
going to reserve your additional time? |

MR. KING: Yes.

CHAIRWOMAN BURG: Mr. Sanchez from NPR is
next.

MR. SANCHEZ: Ms. Burg, members of the Tribunal,
good morning. I found myself agreeing very strongly with
Mr. King's remarks this morning. And looking at the
briefs that have been submitted, I think the issues have
beén'yéiy{ﬁhorqugh%y:aired; In this circumstance, rather
than reﬁaéhing argumeﬁts that you already have before you,
I think mafbe we=;8ula best assist the Tribuanl on this
issue by re;inqgishing_gﬁr time.

CHAIRWOMAN BURG: Thank you, Mr. Sanchez.

Now, Mr. Fitzpatrick?

MR. FITZPATRICK: Members of the Tribunal,
my name is James Fitzpatrick from Arnold & Porter, and
we represent the Commissioner of Baseball. With me here
today are my colleagues, David Lloyd and Bob Garrett. Also
here is Bill Hochberg, who is representing the NBA, the
National Hockey League and Soccer; and Richie Thomas, who
is representing the NCAA.

I'm going to make an initial presentation. And

Heccurate cjﬂ$odMy Cb” Ihne.

(202) 726-3801




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IT-24
the other gentlemen are here to answer specific questions,
if they get into detail, in terms of their own practices
that I wouldn't feel comfortable in answering.

I must say that there's nothing -- there's a
never-ending series of surprises in the broadcasters'
position here. We thought we had a major issue. The broad-
casters questioned whether music should be here at all.
That'WQS\a-”héw’ybﬁﬁseé"iﬁ} now you don't" proposition;
£;é%’s>géné”%8ﬁf—~ Qithdréwn.

| ' The bféadcéséers have stated in their pleadings,
in their opening brief, it says that they are the owners of
the sports copyright and should be-entitled to compensation.
Here today, after all of the briefing, we find that the
issue is supposedly revolving back to the question of
contract.
I am somewhat sorrowful that Mr. King apparently
didn't read our briefs, because our briefs, I thought, set
forth, iﬁ some great detail, our view that the legislative
intention of the Congress was to respond to our pleas, our
toncerns for the protection of our property rights. And I
will refer in a few minutes to that legiélative’history.
| Furthermore, we discussed in some detail the
fact that the federal recognition of our copyright was a

fontinuation of a decade long judicial recognition, that we

had common law property rights in the play-by-play accounts
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of our game, property rights which, in the common léw,
might have been cut off Ey the passage of the federal
legislation, a right that had been recognized repeatedly.

Furthermore, in our papers, we pointed to |
the horse of commercial dealing between the broadcasters
and us, which, in eﬁéry,instance, we believe, reflected
the fact that we were the owners initially of the property
%iéﬁtsfinjgpé‘gamééix Ana_éhat, the broadcasters came into
ou% ééédia to teiéviseEour‘game in a limited area and with
a*veryf very liﬁitéd?grant of rights.

I’dwiike,\af the outset, to talk about -- speak
to some of the questions that had arisen in connection
with Mr. King's short appearance. First, in terms of
Mr. Coulter's discussion about the category of contracts,
he first said: are there instances where the broadcasters
were given the copyright. Yes, indeed. Our brief very
clearly spelled that out.

Ted Turner's Atlanta Hawk -- this is the only
instance we have found -- Ted Turnér's Atlanta Hawks gave
to Ted Turner's superstation the expressed copyrights by
contréct. It's the only instance that we have ever seen
where there is an expressed grant of righﬁ. The claim
number 207 before this T;ibunal filed by4Ted.Turner's
superstation'says that Ted Turner's.team is the appropriate-

claimant in these proceedings. So, that's.the'only instance
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of where there was expressed grant of copyright to the
client. |

In tgrms of the second category, our briefs
havééetfgbrth.in some qréa£ detail the instances where
clﬁbs’have, for the rights, the traditional rights of
ciﬁbs ovér*their propertf‘has been explicitly confirmed.
And?r.ﬁili ;peak to éome of those instances in a few minutes.

In all the remaining contracts which, again,
we detailed in our brief, the arrangement of the rights
makes it absolutely clear, clear beyond any doubts, as we
see it, that you're starting with the proposition of the
sports club granting very, very liﬁited rights, opportunities
and obligations for a broadcaster to create a game and
televise it in a given market, with a reservation of all
adéitional rights to the club, the rights that would be
created, the:rights that would be attributed to the'copy-
right owner,had the broadcaster been the copyright owner,
are directly inconsistent with the;terms of the contract.

If the broadcaster were the copyright owner,
he would have the right to make copies and sell copies
or sell the game in other markets, he clearly doesn't have
that right.' He would have the right to sell it in other
media. He clearly doesn't have that right. He would have
the right to reproduce it under Section 106. |

The clubs grant the right to a broadcaster to
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réproéﬁéélfbrineWs.dlips:for the highlights show. But
thefbrqa@casteg“@ogs not have the right to take our game,
our property and go out and hock it.

Now, you start then, with these three
categories, where in every instance, in our view, the
contractual dealing is completely consistent with a decade-
long attempt on the part of sports to get protection for their
live programming, and a decade¥1ong acknowledgement by the
broadcasters in those hearings that sports was the copyright
owner of sports programming.

In terms of Ms. Burg's question, her four points,
the number of games, that is ihitially a matter for the
club to determine. Generally, we know that most of our
television patterns involve televising away games rather
than home games.

There are some stations, such as Mr._Polinger's
Picks (ph} has a different pattern, where the club and
the broadcaster have arranged that many home games as
away games will be televised. But, there should be no
doubt that the club could be forced to televise games
against its consent, because it basically has.a right to
thOse.games,‘and the property right in terms of determining
who will have the opportunity to teiecast, ér in any other
way, to cable cast those games.

Second, in terms of the team network, as we'll
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develop in a few minutes, that ultimately is a question
for clubs to decide, because team networks have historically
been put together in a way that maximize, in a geographic
area, the attractiveness of a particular club in a particular
region.

In Minnesota, the Minnesota Twins will have a
team network that will be in Minnesota, go down in Nebraska--
in that geographic area. The Cleveland Indians will have
a team network that will go down into Ohio and maybe over
into my home in northeastern Indiana, or maybe cut into
some parts of Pennsylvania.

But, the arrangement of the team network is
an essential part of baseball's history in terms of
marketing its product. And it has been developed in a way
to attempt to reinforce whole fan loyalty. And indeed, it
was the ?ery emergence of cable as, again, we will develop
in a few minutes, that knocked that traditional pattern of
telecasting our games, and that's why we spent a decade
attempting to get copyright protection for our live
sports programming.

In terms of play—ﬁy—play, I know of no instance
where the club doesn't have the right to approve the
announcer. And in those instances where the club doesn't
émplgy‘ﬁhg«annbgpcer,himsglf -~ in the FCC, there's a

regulaﬁion that saYs if the club employs the announcer, there
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has to be a disclaimer, apparently is a truth in sports
casting provisions.

Finally, in terms of sponsors, there clearly
is a right to veto particular sponsors. There are
manufacturers who might be engaged in gambling or some other—f
the sale of hard liquor, not to say that ball players are
not known to nip, but nevertheless, in terms of the public
presentation of their program,'they might not want the
sponsors--certain kinds of sponsors to connect it financially
with the game.

As far as the disclaimer that Mr. Brennan
raised, i think that that disclaimer, again, has & history
which was initially--which goes back many, many years,
and indeed goes back before the emergence of cable, which
was a public announcement to confirm and reinforce these
common law property rights that have existed in the sports
club and in their broadcasts for many, many years.

So, with those preliminaries,let me turn to
what we see are the issues here. And I must say, we do not
feel, that af£er all this: storm and lightning, and the
broadcasters raising this issue, claiming, as they have,
that they are the copyright owners. That, this is something
that we start all over again.

.. .We think that the record is clear. We think

+that éhéy‘ﬁaverrought‘this issue up, with the claim that
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they are the owner and that they get our monéy. An@ we
think thefe is a set of judgements, decisions that are
quite appropriate for the Tribunal to make in response.

Now, first, there has been no doubt at any
time in these proceedings, prior to the negotiations or
in these proceedings that broadcaster have a right to
claim for their local news and public affairs program, there
is absolutely no doubt about that.

They don't get very much out of the pool
because there ain't much of it. And what's there isn't
particularly popular in the distant cable markets where
it's being heard.

Chicago local news that might be carried
in Albuquerque is not a gripper, that is not the kind of
programming that cable systems and cable subscribers are
anxious to hear. And we will have proof on that once we
get to the evidentiary stage.

But, there's no doubt that thebbroadcasters
have certain limited rights in terms of programming that -
therhaVe created,’.a new shell--when they bring Martin
Agronsky;infofthe'séﬁdés>and collect soﬁe newscasters,
commentatofs,vthey‘cléar}§'have created that show.

.+ But that_hés{nét been enough for the broad-
< oy
casters. They had a four-prong effort to try to claim

significantly exaggerated amounts from the Tribunal. First
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as I pointed out, music has no place here. Well, let's
go on now. Second, yesterday, we had two theories advanced,‘
one that a broadcast day was a compilation; and the second,
that there is a right under syndicated exclusivity, they
have a right to get paid because they don't exercise the
right that they have under the FCC fulés.

Now, those, by our lights, were essentially
intended to create something out of nothing. And they
are before the Tribunal. And we are supporting the compi-
lation claim.

But the sports issue is quite different
indeed, because no one doubts that what we're talking about
in terms of our programming is programming that is
rightly entitled to compensation. There can't be any doubt
that the sports programming is entitled to a share, and we
will do our best to demonstrate to :the Tribunal, the value

of the sports programming, in terms of its audience and

its promotional value. And that, though, is for another day.

But, this issue is one in which the question
isfwhétherﬁor;nop”we, éur gblleagues and our clubs, have
Standiﬁé to méﬁemthe claim on behalf of this sports
pfégraﬁming;liNéw) wé ﬁhink that there are four elements
heré tHat quitd clearly confirm that right. And they are
spelled out in our brief. And I'm only going to summarize

them today.

HAccuzate cda#xnﬁpg (Za, Ihne.

(202) 726-3801




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32
First, it's quite clear by our lights, that
Congress created a copyright and live sports programming

in response to the extended pleas on behalf of sports that

cable was disrupting the traditional patterns of broadcasting,

and that they had lost control over that programming, and
it was harming sports. And that, we needed copyright
protection.

Second, that federal copyright protection
was the continuation of a well-recognized common law
doctrine that confirmed our rights in our rights in our
programming.

Third, that not only over the course of a
decade did we affirmatively make our case for protection,
but that the broadcasters, men of insight and great
responsibility in terms of representing their industry,
on theffécord,‘géknoﬁledge that the sports interests were
the.proprietqrs,_the entrepfeneurs and the owners. As
Joﬁn ééﬁmefs}ha'mén ofvgreat probity said to Chairman
Castenméfér‘ipﬁ);:gh-ieéanse to who owns the copyright,
he thought the club or the league is the copyright owner.

Now, the final element is that the entire
course of commercial dealing between us and broadcasters
confirms what the Congress intended and what the common law
had recognized, that there aré extraordinarily tight limita-

tions on the broadcasters in terms of what they can do as
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part of televising the creation, involvement of broadcasting
one of our games, and that those limitations are on their
face directly contrary to any assertion that the broadcasters
are the proper claimants here.

They are licensed to televise a game in a
limited geographic area. There are no rights to sell
products to other people; there ae no rights to reproduce.
There are no rights to create derivative work. Indeed,
as Mr. Brennan pointed out, we think that the entire
relationship is exemplified in the announcements that have
recognized our rights.

Before turning to the details of these arguments,
it seems to me, worthwhile to sketch in very, very preliminary
and brief fashion, the sétting for this entire confrontatidn.
For decades, baseball and all the other sborts have
dgéélqpégjfégipnai televiéibh and radio networks for
cérriaée.ﬁthhe;r‘qame.: Ana they have dealt with flagship
statibhéawhich:cfé&teffhoée’games.

And, as we'’said earlier, the placement, the
carriage of those games have been a part‘of our attempt,
sports' attempt to create in a region, an enthusiastic
following for that particular club. And we have consciously
thought that that was a good policy on behalf of the develop-
ment of baseball.

You would have, for example, in the southeast,
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the Atlanta team has in the past had a regional television
network of 30 stations all through the south. The
Red Sox has - a similar arrangement in the northeast--an
attempt by each club to create a broadcastbpattern that
reinforces the interest in the area for their clubs.

) Now, cable came along and knocked that
effort in total into a contact, because cable had the
technological ability to take those--pick up that signal
from Plymouth, New Hampshire and take it to Cleveland or
take it to Pittsburgh, or take it to some other area where
we had, ‘in: the ﬁirs?;jhstapce, decided that we would
prefér thatﬁﬁhe Pirétés’wefé goingbto be featured. Cable
héd'that'right.$ And tﬂeﬂémergence of cable on us created
veff, ve?¥_§erious.gcoﬁpm@c ramifications.

We joined in that concern with the movie
and syndicated people, because their cables had also
created significant problems for them in terms of their
marketing strategy.

Finally, cable created a very serious problem
for the broadcasters. All at once you had the creation of
a new communications medié, a competing communications
medium that could get its programming on the cheapufor
free. They did that.

The broadcasters paid very signficant amounts

of money to us and to the movie:people for the rights to
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our programming; cable got it for free. And that unfair
competition is a probiem for the broadcasters. If the
competitors Qere getting money for free, was much more
greatly exaggerated, emphasized when the two copyright cases
came down for the (unintelligible) Teleprompter that
confirmed under the 99 Law that there was no obligation for
cable to pay.

So, both program suppliers, movies and we
worred about what had happened to our marketing practices,
and the broadcasters basically worry about the emergence
of a compet;tor that had no costs, turned to the regulatory
aéenéieséaqdjto fhefééﬁft, énd to the Congress for relief.

Tﬁé b;oadgaspers, over the course of many,
many'Yeéfb have pfécedéd &t the FCC in an attempted to

g

conérciﬁfhewéxpénsiéﬁ%B%'éable, and to hem it in,in terms

of thelprogramming that it can carry. And in many instances,

sporté and others have been there with them, concerned with

a profligate policy at the FCC that would permit cable

to pick up the same progfamming, and essentially, it will.
And there had been certain standards emerged,

communication standards as to what cable systems can carry.

Concurrently, we also went to the Hill. And there,the

vehicle had to be the Copyright Revision Bill which was

first considered formally in 1965. And we went there. The

program suppliers asking for further protection; the $
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broadcasters concerned about the obligation that cable
had to pay money for its programming.

Now, with that background, turning to the
first of the four elements that I think is quite significant
in the consideration of the legal issue here today. That
is, Congress' recognition of the sta£utory copyright in
Liy§fspbgkécp?bgré@@;ng. ‘We, at the very first set of
héé;iﬂés'inkﬁée}HGJ;ékin 1565——and these feferences are in
oui{éiéadingsé?éame to.ﬁhélgongress and said that cable
was reeking significant damage to our traditionél pattern
of broadcasting, and that it was our programming, and there
should be some kind of protection fbr us against cablle's
use of our programming.

Indeed, as we pointed out on page 10 of our
brief, one of the earlier statements before the commissioner
was, we produce these programs at great expense to ourselves,
and total strangers to our league and to its interests do.
with them as they will. We must have copyright protection
if we are to reestablish our rights to sell, to broadcast
our programs in accordance with our proper ownership rights.

We, as major producers of sports programs,
need and want the same protection against uhlicensed use of
programs as do the producers of any other type of television

entertainment.

At the very outset, we were there in the Congress,
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saying there had to be copyright protection for live sports
programming. Now, that created, theologically, a problém
in terms of the Copyright Law, because historically copyright--
historically, when one looked at a work, you had something,
a movie that was in the can, that was fixed; and one could
determine its fixness before it was about to be used.
P With;sports programming, you had a quite
différenf sitgtuatiéﬂ, because it was created and simulta-
neéhsly:broadqésﬁﬁéﬁ&’in ;pé nature of a sports program;
thogghrit is egﬁraordinarily valuable the first time around,
it ioses'ifs vaiue very,’very significantly thereafter,
though some sports programs are attractive the néxt day
and the following day, and a World Series film might be
attractive in the next year, your run-of-the-mill game,
your run-of-the-mill hockey game this week does not have a
significant commercial attraction two weeks hence.. But, it
certainly does when it is broadcast, at the time it is
telecast.

So, the Congress had to adjust the concept
of fixation which is a constitutional concept, and for the
first time in the law, while the bill was before the House,
they altered the bill, and the copyright papers indicate
that the suggestion on this amendment to fixation was at
the sponsorship of the sports interests, as we pointed out

in our brief, and it altered the definition of fixation.
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So, a work could be fixed if the recordation vote is
being made simultaneously with its transmission. So, one
had théléitué£;oﬂiwﬁére‘5ﬁr fixation for our lives sports
programmlng was sxmultaneous with the telecast.

And that Qas in the Congress' view, and I

L e , o
think'iﬁ the views stated broadly, meets the constitutional
requirement for fixation. It happens that on the part of
this change would also benefit the Walter Cronkite Show or
the Jim Vance Show, which would also gain its copyright
protection because it was fixed concurrently with the
recordation.

So, from the very outset, set one, at the
very outset, the copyright in sports programming
was the product of our urging on the basis of our claims of
harm, what cable had done to our patterns of broadcasting.
This is spelled out in more detail in our brief.

The second stage of the congressional recogni-
tion of sports and our interests in our programming came in
the Senate in a period from 1969 to 1974. As the bill
emerged, matured in the middle 1960's, for the first time,
as I recall, it was at that point that compulsory license
was added to the bill.

At the very outset, there was an exquisitely
complicated system of black and gray and white regions for

cable carriage. That was changed to a compulsory licensing
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system. And as it was pointed out yesterday by Arthur
and John, the compulsory license syétem basicélly says the
yser has a right to get the owners property.
| s 'lédmﬁuiéory license was composed in the bill.
Thé’épqrté}interests,cémgito the Senate Subcommittee with
plea that the qur;s’entrépreneur said that our programming,
because of the special problems we had, should be
excluded from the compulsory license system. And, for
a number of years, while the bill was before the Senate
Subcommittee, that was the judgement of the subcommittee.
And the subcommittee had reflected a view that unrestricted
secondary transmission by CATV of professional sporting
events could seriously injure the property rights of
professional sporting leads in televising their live sports
broadcast.

Now, ultimately, we lost that battle. And
there are many here who remember that occasion, because the
Coﬁgress, the Senate rejected our pléa that we be exclud;d
f;om the compulsory license system. And the import of that
would have been that cable systems would have had to deal
directly with us and not get programming through compulsory
license.

We lost that fight and we were returned to the

compulsory license system. But it's quite clear, that as

that debate went forward on the floor, and as it reflected
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whenvthg,bill‘went to tbejCommerce-Committee-ﬁandithe
éitétion§ aée sétvforth.in our brief--that the Congress was
well aware that the interests at issue were sports and CATV.

And we quoted in our briefs Senator Scott who
was the supporter of the sports program in excluding them
from the compulsory license; and the statement of
Senator Huruska who is the major opponent, most squarely
recognizing that the sports interests were what was at
issue in their programming.

Now, the ultimate disposition was to leave
this -- to put us back under the compulsory license and
leave special protection for us at the FCC as a matter of
communication policy. But not something we wanted; but
something we had to accept.

It is not irrelevant to note that when the
issue went to the FCC and very limited protection was given
to sports, the formulation at the FCC in terms of blacking
out cable games that came in and upset our home game was
stated in these terms: deletion of sports programming by
effected cable systems will be contingent upon notice
being given by the holder of the broadcést rights, that is
the team, promoter, league or other agent.

So, it's quite clear that, once again,
the FCC is following the same pattern that when we had a

concern, we advanced it in opposition to the rights of
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Now,’fhis affirmative showing--and I will not
detail it in full--this affirmative showing of our claim
of rights and the colloquy, in terms of the recognition of
our rights and decisions of the Congress in terms of our
rights, we think is quite dispositive. And we think that
the broadcasters throughout this entire period recognized
that quite clearly.

And, again in our brief, we pointed to four
instances--in the briefs, we pointed out there are four
instances where that was quite clear. At one point,

Mr. Castenmeyer, as I noted earlieﬁ, asked John Sommers,
one of my questions is who in fact is the copyright holder,
who is the creator, author of this work. In the case for
professional baseball games, transmitted over, let's say,

a network instantaneously, Mr. Sommer says, "Well, I guess
the club or the league is the copyright holder, but the
station has purchased the right to broadcast that game,
usually at a very large sum of money."

Now, that response reflects the two interests
at issue; indeed, we are the copyright owner and have the
copyright claim. The broadcaster has paid a bundie of

money for our programming and didn't want cable to_gét off

scot free, in terms of not having to pay for its programming.

Second, Mr. Wasilewski wrote to Pete Rodino,

HAccurate cﬁ@mnﬁpg Cb" Ihe.
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and this is reflected in the NAB Reply Brief, in which he
talked about the fact that there would be a compulsory
license, in return cable systems will pay token fees, which
will be paid to the Register of Copyright for ultimate
distribution to copyright owners.

The fees, for the most part, will not be
paid to broadcasters, but principally to the big Hollywood
studios and to sports clubs. It's guite clear that he
knew who the appropriate claimants are.

At another point, Mr. Wasilewski, in 1975 said:

The broadcasters are not per se in that proposed
legislation asking for payments to them for the use of
their signals per se; they are asking for payment to the
copyright proprietor for the use of that programming
material by the CATV, to the copyright proprietor, a
motion picture producer or special sports interest or whét‘
have you.

And finally, Bernie Génesse (ph), an experienced
and respected lawyer for the major televisionsinterests
said at the very outset of the hearing, described at the
very outset of these hearings in 1965 what it was that the
broadcasters were concerned with. And he described the
;elevision stations program in a number of categories.
Ané‘thé fir£t two;aré;cgifical.

First, locally created programs owned by the

' :oqcc"u;ate cRelbozting Co., Ine.
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stations, for example, local documentaries; and second,
locally created programs owned by others and produced by
the station on television under exclusive territorial
license, for example, sports telecasts, programs owned by
others, produced by the television station.

This entire record, we think, is complete
and comprehensive and unambiguous. And it is attempted
to be put off by what is, in fact, an astonishing theory
of statutory construction. That, the only thing that one
can look at are statements by subcommittee members in
floor debate and committee reports.

Now, I must confessithat if one of my law
students in a legislation course at Georgetown Law School
answered a question that asked him, at the conclusion of
the course, what materials the federal courts look to in
terms of leaning congressional intent, and he answered
that, he'd take the course again, because he wasn't listening
or he wasn't reading.

That is so far afield from the accepted
norm of statutory interpretation, as Mr. Scheiner pointed
out in spades yesterday, that it is simply staggering.
Indeed, it's worth looking at the Betamax Case that
Commissioner Brennan referred to yesterday, as -one tiny
exa@plé'whereﬂJudgg;Eergusopﬁsaid: Home use recordings £rom

R

R o Cor o b
radio and television broadcasts was discussed in committee

| o_4ccu'zate cRepozting Co., Ihe.
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hearings, floor debate and reports from the Office of
Copyrights. Statements from all three sources are
relevant to a determination of legislative intent.

| The proper rule cléarly is that the court is
free, or the Tribunal is free to look to various reflections
of congressional purpose. And there are, of course,
reflections that are given . varying weight. But, the issue
is the question of whether a report is more definitive
than a colloquy or where a colloquy is more definitive
than testimony.

But, it is simply an archaic and obsolete
rule to think that one cannot look to relevant legislative
materials. And there's not a person in this room that
does not know the legislative process and the fact that
positions emerge in colloquy, emerge in statements of
official government agencies, as well as in committee
reports.

Now, to suggest that we must discount
Mr.' Wagiléwékiﬁs'édmissipns'in this part, because he is
a'paidllobbfigé; I Ehink;iis quite surprising. The
peéﬁie-who‘mad;fthe stéfe@eﬁts, that conceded that we are
the owners.-of the.qurt$>éopyright'are some of the most
competent, experienéed Washington hands around. They aré
people who are skilled at representing their’ industries,

they are people who are experienced, and they are people

HAccurate cJ&?mdMy Cb” I,
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all deeply immersed in this copyright--in the development
of the Copyright Law. One simply can't brush it off that
easily.
So, it's quite clear, we believe, thatlgoing
no further, that the legislative intent, that thellegislative
purpose was to have us sitting at this table, asserting the
value of 5ports programming.
Madam Chairman, could I get a time check?
MS. CARLISLE: Well, your hour is up at 11:30.
So, you have about 15 more minutes.
MR. FITZPATRICK: Thank you very much.
CHAIRWOMAN BURG: Mr. Fitzpatrick, while
you're drinking your water, let me--. In your brief at
some point, you said that broadcasters licensed to present
sports telecast were contractually forbidden from recording
those games or those sports broadcasts. Well, I'm
confused, because obviously, it has been stated that those
recordings are done; secondly, it seems to me, that at
some point, I have seen delayed broadcasts of games. I'm
not Su?e‘no ?% b
. MR, F;TZPATRiCK: You're certainly getting
déla?édTbroadcaéésﬁo%ggéﬁes. The Notre Dame games, for
exampie;fére pléYéé‘héééiﬁn Sundays. And there is an
audience for that. Obviously, the contractual arrangement

between Notre Dame, when they so0ld the rights to their game,

HAccurate d?elboztin_g C’o., Ine.
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they éuthorized the broadcasters, authorized soméone
to rebroadcast the market at a subsequent time.

CHAIRWOMAN BURG: Well. then, what, indeed, is
contractually forbidden?

MR. FITZPATRICK: Well, a typical provision
is pointed out in our brief on page 30, that the Tiger
Baseball Club says that WWJ shall not rebroadcast, reenact,
dramatize or use any copy in any manner, the broadcast
made pursuant to the rights granted to adhere under without
the consent of the baseball club. The Cubs, in a contract
with WGN says that they can--WGN cén record "-=selected
portions of the club's telecast. These recordings can
only be used for the limited purpose of broadcasting over
WGN news highlights."

#

,é;“;: ”%:;Theféii;;6§é%wp'know of no pattern or
egpectgtion that the broadcasters are going to record for any
f&£ure;hsé,’eXCep£fif.thé§ are requested to do so by the
e . o
club{:*wa, we earlier filed with this Tribunal a detailed
description of how we fix our--how we have undertaken the
responsibility of fixing each of these telecasts. And we
have an elaborate system of making sure that every fee that
goes to the play-by-play announcers is recorded and is sent
into the baseball central office and examined for purpose

of highlights, that entire process is recorded and logged.

Now, it is conceivable that pursuant to that

Heccurate c:Re,bo'zting Co., Ihe.

(202) 726-3801




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IT-47
process in which we have undertaken our responsibilities
to ensure the fixation of our work that the broadcasters
have performed some physical task in connection with that
recordation.

CHARWOMAN BURG: Excuse me. Fixation is a
part of my question. But it's on the other side. If the
broadcasters are contractually forbidden, then, you know--.
It seems to me I asked Mr. Feinberg yesterday, or perhaps
Mr. King, if they, indeed, recorded games. And as I
recall, the answer was in the affirmative.

MR. FITZPATRICK: It's conceivable thét they
are recording in the sense that that audio-visual logger
goes off every couple minutes and takes a shot. I don't
know, or maybe they're recording their entire conteét. I
know of no practice where there is a conscious willingness,
eﬁqoqrégéheht“ﬁoﬁbfd@dcasééfs to tape or record, to
e#e?dise righésfunder ;peiéopyright Law to resell.

wa;&it ié.cénceivable that the broadcasters
canfbomé'fbfﬁard wifﬁ\aJééntract that would demonstrate
that. That is quite alien to my understanding of the
rights, though it is--though, I must say,vour'view of the
limited rights given, and the fact that we are not giving
to them a right to claim here, does not turn on that qqestion
of whether, for one reason or another, we might have

authorized them to reproduce.
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CHAIRWOMAN BURG: But, they state that
in terms of compilation, a necessary requirement for
compilation is fixation.

MR. FITZPATRICK: That's right. I think that
there is something of a dilemma. They've got to say that
they're recording our programs. And I don'tkiow how they're
doing it, When the question was asked of Mr. King yesterday,
there was such a {unintelligible) from the audience to
that question. And I am in the dark as to what that
practice inydlvesi”?

- i'musﬁ-ééy that recordation which has as its
pufpose an éﬁfempt to exgréise a copyright, the right to
resellﬂthatitapefo;'to mé;ket it tb a competing club,
station,vor to 60 sométhing else with it would be directly
contrary to the entire course of contractual relationship.

CHATRWOMAN BURG: Okay, thank you. Now,
resume with your time.

MR. FITZPATRICKl Well, let me say, I've
spoken briefly about the legislative history, which we
feel is, itself, dispositive of the issue of our standing.
And we have suggested in the relief section of our brief,
that the appropriate resolution of this matter is for the
Tribunal to declare what we think this entire course Qf
history in our brief unequivocally demonstrates that Congress

intended that we are the appropriate claimant here.
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If, however, at the hearing, the broadcasters
could come forward with a contract that says that they
have the copyright, that we have given to them some of our
property rights to come here, then I think one has to have
that form available to you.

But, we are not saying that everything is up
gor,grébs.,§Whatfw§1are-séyihg is that this consistent
course of.déaiing}getween'them and us and the congressional
recééﬁition;éf:iﬁ'and%£he céngressional concern for our
problem§ with cablei'presumptively establishes our rights
to be here.

We know of only one contract, which is the
Ted Turner Aberration, in which there is the}gfant of a
right to the broadcasters. And that station told this
Tribunal that we're the right claimants.

Now, I must say, that there are in some instances,
as a matter of contract, given all of this protection and
the limited right that some of the money that comes to us
might be shared with the broadcasters. That is not a
question of who is the claimant here. That is a question
of contract; that is a question that I presume will be
fully accommodated in the courts, if anybody welshes on that.
But, that is clearly an arrangement that does not control
who is the copyright owner. The monies come to us. And in

some instances, there have been bargains with broadcasters
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that they get a share of that money. But that does not
1nterfere with the basic proposition, that in the first
instance; as a matter éf Copyright Law, we are the
coﬁyrighﬁ owné&s.

‘:éCOMMI§SIONE§‘JAMES: Excuse me. Are you
saying that absence of any provision in the contract that
the sports interests is inherently the copyright owner?

MR. FITZPATRICK: Am I saying, without the
expressed recogniztion, yes--yes, I am. Let me explain
to you, if I could, why. This problem, as I must say,
never existed until the very recent past. It was absolutely
clear historically, that the broadcaster-—-that we were
getting limited rights to the broadcaster.

The contracts are in some instances, now in
the process of negotiation. And, with the exception of
the Turner Matter, there is, in every instance, a
recognition of property rights are in the club. Now, we are
in a dynamic situation in which the contracts are nOW‘being
redrafted. Well, they simply expire, they simply expire.

COMMISSIONER JAMES: Well, now, if you've
always had an inherent right in the absence of any contract,
and your contracts over the years, as you have announced
in your brief, very vague, very ambiguous about what the
rights.of the--were being reserved. And now, on all your

new contracts, you're specifically, according to your brief
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at 34, you're saying things about Federal Copyright Law,
and there's even one contract that I think you even quote
thefreVisioﬁiéﬁ thﬂ?Act}pﬁ%@ﬁnintelligible)‘by '76, tell
whe;e i£'s publiéhéd, and'ééy that you're entitled to the
royéity~distfibu£ipn pﬂrsﬁant to Section 111.

. MR. BITZPATRICK: Right.

COMMISSIONER JAMES: Well, if you had this

inherent right, why are now your contracts taking on a little

different tone?

MR. FITZPATRICK: Our contracts are taking on
a different tone because we are faced with the claim of the
broadcasters that they get the money. And that we didn't--

COMMISSIONER JAMES: --the copyright owner,
what difference does it make, if you are the inherent
copyright owner?

MR. FITZPATRICK: It makes the difference
that my clients don't have to spend the time writing a
brief, and you don't have to spend the time listening to a
non-issue. When we talk about--

COMMISSIONER JAMES: The contracts do play a
very important part.

MR. FITZPATRICK: The contracts could play
an important part in terms of affirmatively reflecting
their ownership. That is our view. If one looks at the

contracts and one sees the extraordinarily limited grant of
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ri;hfs,-which is édfally inconsistent with the rights
contemplated hndértsécfign 106. If you want to call it
inherent, we would call it quite explicit, that there was
a recognition that we are the owner of the right.

One also should remember that the Copyright
Law assumes that when a work is commissioned, the persoh
who is doing the commission is the owner. And it is clear,
we believe, without any question, that we are the ones who
are commissioning this work.

The broadcasters have no right to come into our
stadium and televise our game without our asking them to.
So, they can't be any doubt in my mind that the creation
of this work is one that we had commissioned. And as such,
under the law, we are the owners of that right.

I must say that we are in something of the
same situation where we are trying to adjust an established
pattern of dealing to a new statutory arrangement, whgre
rights will be much ﬁore explicitly spelled out in years to
come, simply because you have the Copyright Royalty
Tribunal, and we will all attempt to make these proceedings
much more simple in years to come. But that does not, iﬁ
our view, undercut the basic proposition that Congress was
intending, that we be the property owner and that .we be the
appropriate claimant.

COMMISSIONER COULTER: You said the broadcast

Hccurate cﬁ@hﬂhﬁg Cb” Ihe.
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COMMISSIONER JAMES: Are there any instances
where a sports team would do the whole shabang?'

MR. FITZPATRICK: Oh, yes.

COMMISSIONER JAMES: And then they just buy
time from the station, and the whole production is theirs.

MR. FITZPATRICK: Yes, yes.

COMMISSIONER JAMES: They appoint the camera
man, the announcer, et cetera?

MR. FITZPATRICK: Yes, there are instances
where we have the responsibility for the entire production,

whether it's contracted out. In some instances, the broad-

fcaster has that responsibility of any those--

COMMISSIONER JAMES: Excuse me. You say where
the broadcaster has responsibility. I'm not--

MR. FITZPATRICK: Where it's the broadcaster's
cameraman--

COMMISSIONER JAMES: He's got a contract with
you.

MR. FITZPATRICK: Goes clearly under contract
wifh‘us; yes, indeed.

COMMISSIONER JAMES: So that you have the
total responsibility for producing that sports show.

MR. FITZPATRICK: Right. The Knicks and the
Raﬁgers:égg;éxémpléé}Qﬁééé%they buy time and handle the
entifg bfodﬁction:.

. . Heccurate cRepozting Co., ﬂr_zc.
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COMMISSIONER JAMES: They buy time from the--

MR. FITZPATRICK: They buy time from the
station and handle the entire production. But every one of
these instances--

COMMISSIONER JAMES: Excuse me. You're
jumping too far ahead of where I want to take you. There is
no dispute about that type of production; is there?

MR. FITZPATRICK: I don't think so. I think
that--

COMMISSIONER JAMES: That's one category we
don't really have to be concerned with, is where a sports
entity has produced and literally bought time from the
station. Does the station do it or you do it, does the
entity do it?

MR. FITZPATRICK: I don't know the answer
to that. I wéuld presume that since the team has thé’
total responsibility for the production, and indeed, the

: ’ |
geam:wqg;d_be making the copyright claim, that it would be
éheir ﬁi£iﬁdteurésponsibility to ensure that there was
fixation. .What Iﬁdon't»know is whether, in fact, as part
of ﬁhé prédﬁqtion'proceSé;‘it is a team employed camera man
to ﬁake gﬁié-thatvthe recordation is made, or whether at
some other point in the process, the team ensures that the
record is made of the game and fixed; and therefore, creating

the copyright.
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But, the practical aspects of that, I know

that there is the fixation under the -- which is the

responsibility of the teams of they are creating the program.

There would have to be a demonstration of fixation, ulti-
mately, we will all be coming before you in terms of
fixation and proof of fixation.

COMMISSIONER JAMES: Hopefully not.

CHAIRWOMAN BURG: How much more time does
Mr. Fitzpatrick have?

.MS. CARLISLE: About 10 minutes.

MR. FITZPATRICK: Ten minutes doesn't seem to
be going away.

MR. FITZPATRICK: Okay, let me wind up.

CHAIRWOMAN BURG: You can just stop where you
want.

MR. FITZPATRICK: If I knew I was ahead, I'd
stop.

(General laughter.)

:‘QHA;BWDMAN BURG: At any rate, let's have a

fjﬁé;@iﬁute té;eséf;hot'Sié,,five.

_(A short recess was taken.)

"CHAIQWOMAN Eﬁ?G: Mr. Fitzpatrick, you may

conﬁir;ué w1th fyoufﬂ | i:hte rmfihéblie 10 minutes.

MR. FITZPATRICK: All right. 1I'll be quite

brief and terminate the interminable--. T think, in summary

Heccuzate cRepo'zting_ Co., Ihne.
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we think that the legislative history, the established
commercial relations clearly demonstrate that the common law
principles, that we possess the rights and we've given
away only quite limited rights is something that should. be
recognized here.

And that, a strong affirmative burden should
be put on the broadcasters to demonstrate that they have
received in this grant of rights from us to them to tele-
cast our game; that, they have received a copyright. As I
say, we know of one instance that has been disclaimed.

It might be that they could come up with
something else. But we think that the case has beén proved
that we were intended to be the owner. The burden now shifts
to them. We think that that pattern is clear. We know we
have fixed our works and)we'have talked to this Tribunal
aoutiit. i -

. ‘We further.knbw that we have filed our claim.
We're tgéléne éro@pih§ré§1;h'terms of our ﬁrogramming, that
has filealclaims fof‘all‘bf its programming. In contrast,
the brqadcasters have been quite casual in terms of
claiming for, in fact, for spdrts programming.

Almost 30 percent of the flagship stations,
among baseball, basketball, hockey and soccer, did not even
file in this proceeding. Our#qoﬁnt is three of baseball's

24 flagships, six of NBA's' 23 flagships, seven of NHL's 16

Heccurate cRelbo'zting C'o., Ihne.
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flagships and eight of soccer's 24 flagships didn't even
file.

Now, that, obviously, is not dispositive of
this matter. But it certainly is a reflection in terms of
who feels that there is a copyright state here and who is
the appropriate claimant. Without--as we talked about
yesterday, there has to be a specific claim for specific
programming.

~One doesn't claimvcategories; one doesn't
éi;f@'brbé§ c§ncepts. Ohé:qlaims for programming. We are
here before you, having fulfilled all the requirements.
UndéfYEhé!Copykigﬁf iaw, we are the copyright owner, and we
are here Eigimiﬁg”féf o&?tworks.

The broadcasters are not in that position.

We believe you should rule that the showing that we have
made indicates that the sports club are the appropriate
claimants, have standing, and that the role of the broad-
casters is to bring forward any contractual language that
would indicate’that we had given away our rights to be here.

I'l11l reserve the balance of that lO.minutes.

CHAIRWOMAN BURG: Thank yoﬁ.

MR. HOCHBERG: Chairman Burg, my name is
Philip Hochberg. And I would like to take 90 seconds of
Mr. Fitzpatrick's balance to state the comments, if you will

of the National Basketball Association, the National Hockey
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League and the North American Soccer League.

I would concur in everything that my Brother
Fitzpatrick has said. I would merely try to reemphasize
to the Tribunal that the legislative history is absolutely,
without equivocation, clear that the sports interests
sought and obtained the right to copyright their programs.

I would further urge upon you the thought that
no broadcasting station could come into any of our arenas,
any of our ballparks, televise any part of that game without
the expressed permission of the team. There is an
underly;pg prqpepty_right,which must be recognized that
exists in;th§”§arioﬁs‘spbrtS;franchise.

That, the.bu#aen, I would suggest to you, is
on the:ﬂroadcaster to.pxoVé that he has some right, some
claim to any.paft df those compulsory license fees.

Thank you.

CHAIRWOMAN BURG: Thank you. It strikes me,
Mr. King, that you would want to take more of your
originally allocated time.

MR. KING: I'm not sure.

CHAIRWOMAN BURG: Please do so if you wish.

MR. KING: We might all agree that a television
crew could not suddenly walk in here and start recording
the proceedings, absent some type of permission. That is

not dispositive of the ownership of copyright. I'm saying

HAccurate cdaqnnﬁﬁg C}% Ihe.
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this purely in response to the remarks just made by
Mr. Hochberg.

It's absolutely correct, that at common law,
certain sports events, there was a common law right in
ghem,AtQ§r§ywas a recoénipiop of the right of the people
fhét 0@£ thé%te5ﬁ‘aﬁé own -the arena. And they can control
who camesipz to ?goﬁographiand to record the baseball
games, fgotﬁall gamé§, héqkéy games, what have you.

'HThat-héé ébsblutely nothing to do with the
ownership of copyright. The ownership of copyright--and this
is a question in response to a question by Commissioner James:
absent a contract, who owns the copyright.

And Mr. Fitzpatrick claimed that he did. But,
he does, it is crystal clear from his papers, on the basis
of employee-for-hire. There is no other basis for it.

If you have a contract, ownership of copyright is going to
be regulated by that contract.

So, what he's talking about in a situation
where there is no contract, that the broadcast station is
an employee for hire. bNow, I don't have absolute knowledge
of all of the contracts that are entered between broadcasting
stations and ball clubs.

It has been represented to me that the provision
which I am about to read is standard. I accept it to be

standard, but I do not know it to be the case of my own

HAccurate cda#xwﬁpg Cﬂ% Ihe.
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knowledge.

It‘is understood that this is an agreement
between independent contractors. And that, neither party
is in any way an agent, employee or representative of the
other party.

Now, that clearly dispels any notion of
eﬁpioyﬁéﬁg‘%%i;tfégghip}_fNoﬁ, how about the Commission's
wdrk, yg;é£ ishfhg other £oute that Mr. Fitzpatrick takes.
Under the:neﬁfacéf*ifﬁifhéza commissioned work, and if
the So-callefl commissioning partj is to claim a copyright,
there must be a written acknowledgement by the party that the
work is to be treated as one for hire. It is not claimed
by Mr. Fitzpatrick, and I do not suspect it will be claimed,
that in any agreement covéringabroadcast during the relevant
period, there was any such provision in any contract
between a ball club and a broadcasting station.

The point of it is, and it goes back to a
statement I had made when I stood up to speak this morning,
that in most cases, the resolution of the problem before
us is going to be according to the specific contracts.

There was another statement made by
Mr. Fitzpatrick--again, we're getting into the details
of contract--that, it is, if not uniform, éertainly generally
the rule that the ball club controls thé schedule in which

games would be telecast. I think, if my recollection is

HAccurate cRepozting Co., Ihe.
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correct, hefsaid'thatjis uniform, without exception.
| ” ih;t iénndt the case. We have contracts here
todéy" at least one in @@iéh the broadcast station has the
right;po.detgrmin§-what;games will be broadcast, will be
telecast.

I'm simply saying that it is pointless to
speak about contracts abstractly; where rights are to be
determined by contracts, I think the specific contracts
have to be examined, have to be analyzed.

But, the point is that, absent a contract--and
that was the question raised by Commissioner James: -how does
the ball club, how do- - ' the sport interests claim copyright.
And it's right in their brief. They claim copyright.by
employee for hire.

Now, I have read you a provision which has
represented to be to be representative, and there is no
employee relationship. There is no commissioned work
under the new act. And I suggest that if ﬁhese rigﬁts were
to be determined under the old act, there would be no
commissioned work‘either. There would be no commissioned
work because the commissioning party is hot paying. That is
a major consideration.

It is the so-called commissionéd party that
is paying in this case; the'broadcast station pays. The so-

called commissioning party exercises very little supervision

Hccurate d?epo'zting C’o., -_ﬂnc.
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over how the work is produced. All of that is done by
the broadcasters. So, I don't see how, under any circum-
s%éﬁéﬁSQf%he @all}clﬁb'ééh represent itself to be the
owqeriofitﬁese:éoby;ightsé ébéeht contractual provision
préciséiy"cbnveyiﬁgftﬁbée?rtghts.

' . The Bﬁrdén?ﬁé not ours. If there's a burden,
it's joint in the interest of getting this thing going.
But, clearly in those cases where there is no contract,
the burden is going to be on the ball club to justify the
Employee for Hire Doctrinef And we don't think they can do
it. |

During the recess, and this has to do with
expressed claims to copyright ownership, it was represented
to me that the CBC does claim copyright in their programs.
They have it right up front on the telecast, on the
monitor. So, there would be an example where the broad-
cast station clearly claims its copyright right on the
monitor.

Now, there are a couple of things that
Mr. Fitzpatrick said that were also interesting. One, in
connection with certain hockey telecast; the telecast
has no value once the event is over. And - yet, COpyright'
is claimed in the event. It sort of touches upon something
we were talking about yesterday--the value of a work. 1It's

valuable, as Mr. Fitzpatrick said, only as of the time it's

Hccurate cJ&%ozﬁ@g Cl% Ihe.
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being broadcast. We have the same argument on compilation.

The other thing, on page nine of their reply
brief, Mr. Fitzpatrick states it isltheir position that
under 11(d)4 of the Copyright Act, the Tribunal is
authorized to distribute CAT royalties only to copyright
owners. We agree entirely. And this sort of gets back to
something we were talking about yesterday.

Now, Mr. Fitzpatrick has spent a fair amount
of time on legislative history. And our views on that
subject were expressed yesterday and will not be here
repeated. We disagree entirely with his analysis of what
relevant considerations are.

The basis for that was our presentation
yesterday and in our briefs.

COMMISSIONER COULTER: May I just interrupt
you on that issue?

MR. KING: Yes.

COMMISSIONER COULTER: When Mr. Wasilewski
or Mr. Sommers, or whatever it is, spoke, he knew he was
speaking on the record; is that correct? He would have
known he was speaking for the record.

MR. KING: On the record?

COMMISSIONER COULTER: Yes.

MR. KING: Sure.

COMMISSIONER COULTER: I mean, he did. And

‘ ‘4 qqccuzat; ”‘cRe/bozting C’o., Ihne.
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presumably, his conversation was made in that reference.
And it becomes part of a public record. I would ask you,
would you promise to never to refer to the record here
again?

MR. KING: No. But that's not the péint.

COMMISSIONER COULTER: But the point is, it
was a public statement made for a record someplace. And
the question is whether‘it's totally inappropriate to even
pay any attention to that at all.

MR. KING: I think statements of that type,
as we said yesterday, are recorded no weight in
determining legislative intention. And you simply cannot
say that that statement played a role or what role in the
legislative process. So, what you look at is the act itself.
And then you get into the interpretation, as expressed in
the committee reports and in the presentation of the bill
on the floor. And you look at that to determine what the
Legislature intended by certain provisions.

And I think that the féllacy of relying upon
statements such as are suggested by the NPAA and the sports
interests is the casual nature in which'ﬁhey can be uttered.
Mf;'WéﬁiféWSki,’ﬁorfexéﬁplé, on this quote was being asked
ques#iqﬁé ébout‘tﬁé'redord industr&, the complexities of
it; ﬁﬁé'ih%ricaciésﬁgf it. © . To illustrate a point, he

refeéélﬁoyépértéuor'prmgram syndicators, without even thinking,

Hecurate cRepozting C'o., Ihe.
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obviously.

And, even if one looks at the statement itself,
that the plain language of the statement is not inconsistent
with the position we're taking here. And represented by
Mr. Popham, that we are not the major claimant, 25 percent,
if everything we're saying is true.

The other thing, the NAB cannot speak for all
stations. There are a number of broadcasting stations
that were not represented by the NAB. That would be
another reason for tending to discount Wasilewski's state-
ment.

But, the statement made by Mr. Sommers, "I
guess", how much.credibility can you attach to ﬁhat? "I
guess they own it." 1Is that an acknowledgemen£ that we have
no interest in it? Absolutely not; And yef, it's being
urged. And it was urged yesterday.

Theré is no acknowledgement that is inconsistent
with the position we've been taking throughout these
proceedings. If you want to look at the language itself,
and not accept the opposing claimants® characterizations of
it. Thank you.

COMMISSIONER COULTER: I have another question.
In my first questions to you, I tried to get a handle on
just~wh§t_thejﬂgtﬁiéiof‘thé.problem was between contracts,
gave spegified copyright wi;h the broadcaster, those

‘o4'ccuzqte d?epozting C’o., Ihne.
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presumably specifying it with the team, then this large
contested role in between.

Your assertion is that it belongs to you
firsf; and the teams' assertion is the contrary. - So, it
appéars to me, at least, that there needs to be some way of
determining sort of the flow of authority there. Would you
agree?

MR. KING: I'm sorry.

COMMISSIONER COULTER: A flow of authority.
Thére has to be some wéy to identify in which direction
authority is transmitted. If we have this contested
middle world, where --

MR. KING: I think that that would be a
considefation in interpreting the contract.

COMMISSIONER COULTER: Yes. And my next
question is would the most tangible way to try to determine

that be the payment, you know, who pays whom?

)
Fotaey

| %MR, kING: We’pay them.

COMMISSION?R‘CQULTER: I'm just—-

vMﬁ; KING: I£ that woudd follow, then the
burdeﬁ"wogld be theirs. I think it's theirs on the basis
of their papers. They are, again, relying, to start with,
on the Work for Hire Doctrine. And I think they should
prove it, if that's the basis.

I think another way of doing it, frankly, the

HAccurate cRe,bozting C’o.,’ Ihne.
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easiest way, is just that the parties can agree on what
the contracts are, and just proceed on that basis. As long
as we can stipulate as to what the contracts are, so that
there is no dispute about that, the authenticity of the
agreement in each case.

I think it may be a large number of cases
where there will be no dispute. I don't know. We'd have
to look at each contract. But I think that that would be the
way of proceeding, frankly, without worrying about how
authority flows.

I mean, if there is a dispute, it's necessary
to interpret it, and that becomes a relevant ' factor, then
we can get into it.

CHAIRWOMAN BURG: All right.

MR. FEINBERG: Excuse me, Madam Chairman. I
ask Mr. King if I could just have a minute. I'd just like
to respond to something that Mr. Fitzpatrick said this
morning. He has invoked the name of Ted Turner several
tlmes and called the contract of the Hawks an aberration.
And T thlnk I would llke to clarlfy his remarks in the
respect that WTBS, Ln submlttlng its flllng this past July,
1nd1cated that the leagues would be flllng for the royalties
for the sports casts.

This, in no way, is meant to suggest that the

leagues had any legal rights one way or the other. 'As

HAccurate cRe,bozting Cb., Ihne.
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Mr. Fitzpatrick correctly pointed out, the particular
contract between WTBS and the Hawks grants the rights in the
telecasts to WIBS. Now through a private arrangement between
Super Station, Inc. and the léagues, WTBS has relinQuished
its claim to royalties of the Hawks games for the 1978
season. And I think that's even stated in the brief of

the leagues.

So, I just thought I'd like to say that that
should play no part in your consideration of any of these
issues, the fact that WTBS has relinquished its right to
claim royalties for the past year.

COMMISSIONER JAMES: One further point, they
relinquished it by contract; didn't they?

| | ‘ MR;'FEiNBEﬁG3F%No, they did not relinquish it
by coﬁ;ract. The p£e$é§tépontract between the Hawks and
WTBS,jgrants,WTgs_theiﬁights to the royalties. The contrast
is that the contract»granés them the rights to the copyright;
and hence, the royalties.

Now, in this particular case, WTBS is owned
by Super Station, Inc., and Super Station, Inc., is owned
by Ted Turner. And Ted Turner also owné the Hawks. Through
an informal arrangement, WTBS has agreed to seed the rights
of the royalties for the 1978 accounting period to the teams.
And the teams have correctly represented they are claiming

rights to these royalties.

HAccurate cRepoztin_q C’o., Ihe.
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That is a private agreement between the club
and the statdon.

COMMISSIONER JAMES: I'm saying that they
relinquish it by this private arrangement through a
contract; wasn't it?

MR. FEINBERG: No, there's no contract; it
was verbally agreed upon. There's an arrangement, an
informal arrangement. There's no contract, no.

COMMISSIONER JAMES: An informal arrangement?

MR. FEINBERG: An informal, verbal arrangement.
There is no contract. And we have not contested the
league's right to claim.thé royalties for the Hawks'
contests for 1978. That would have no bearing on any
decision of this Tribunal or any future distribution
p;oqeediggse -
T ’fAﬁdiﬁwahétffI”would mean to say, that WTBS

I S g . ' S LG & ) : .
would not continue this arrangement. That's not a question
LR R . Coaii., ta :

here;_.Bpt I_jﬁs;!&ééted?;ovélarify the'iecord, and fhat
was.éii. h - - |

CHATRWOMAN BURG: All right. We will now go
into rebuttal time.

MR. FITZPATRICK: There are three brief points.
First, the record shbuldvbe absolutely clear that our
statement was that Mr. Turner's contract was an aberration;

not Mr. Turnexr was an aberration.
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We.are still not certain as to.where, in fact, there is

a controversy in terms of particular program claims. They"
said: we have claimed, in terﬁs of all sports programming,
30 percent of the flagship stations, haven't filed claims
at all, but that made up quite nicely, thank you, by the

40 percent of the broadcasters that did file that asked for
more than 100 percent of the pot.

We think that the record is clear, that the
burden is on the broadcasters at this point in the evidentiary
hearing to come forward with a demonstration that in our
graﬁtiof our‘pioﬁérty5r%ghiéj we have acknowledged that they
are tﬁé;agprqpriate claim;ﬁté here. In the absence of
that;'Méhbers*éf'the fribénal, we feel that the sports
interests are,thé;appfoprféte claimants, and they have the
standing here to assert the best claim that we can for the
largest part of the pot, that might be properly attributable
to our sports programming.

I will conclude unless there are any further
questions.

(No verbal response.)

MR. FITZPATRICK: Thank you so much.

CHAiRWOMAN BURG: Mr. King?

MR. KING: Just a few last couple of things, if
I may. I certainly nevér said or indicated during my last

remarks that the NAB was not authorized to appear here for

HAccurate cRe/bo'zting Co., Ihe.
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the claimant stations. That certainly was not the import
of what I said. And I just wanted to clarify that.

Secondly, Mr. Fitzpatrick continues to make
rgference to common law rights.' We are now talking about
cépyright; owqeréﬂig?of coéy;ight. We're not talking about
common lawuxights. Common law preempted to the extent that
it's inconsistent Qith éobyright.

| 'fhaf'S‘éii7ifhank you very much.

CHATRWOMAN BURG: All right. This will conclude
thié portion of these proceedings.

The Tribunal will meet again this afternoon
at 1:30 to hear the graphic, pictorial and sculpture argu-
ments.

(Whereupon, a luncheon recess was taken.)

* % %
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(General laughter.)

MR. FITZPATRICK: I think he's an enterprising
sports and communications entrepreneur. It was an
aberration in the sense that that was the only contract
that we know of where this flow Qf authority has resulted
in expressed recognition that the team, that the broadcaster
has the rights to claim here.

In terms of the flow of authority, I think
tﬁaé?fhé:égmm;nzié#;{the ;egislative'history and the reality
thg;:itxis»opr_property rights, that we are in a limited
faéhidnﬁpérmiééihgfthévbrOadcasters to exercise, defines
thatlfigw:Of'auéﬂsriﬁy?and establishes the burden of
going forward in the ewidentiary hearing.

We believe that what we have demonstrated
imposes that burden, and we think we will be‘fully prepared
to respond to any claims that the broadcasters might have
that indicate that in our limited grant of rights to them,
to telecast our games, we've granted to them the authority,
we contemplated granting to them the authority under
Section 106 of the Act.

Finally, I was interested to hear that the
NAB is not here representing all the broadcasters. We're
still not certain which of the broadcasters they are. We
are not certain which of our flagship stations are the

stations, on our team network are being represented by them.

HAccurate cRepoztipg C’o., Ihe.
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COPYRIGHT ROYALTY TRIBUNAL

*kkkkk

*.Thursda‘y,‘. December 6, 1979

kkkk*k

2000 L. Street, N.W.
Suite 500
Washington, D.C.

fj’?Whgféuébn{ ﬁhé'?ribunal reconvened at 1:30 p.m.,
fo%ldgipgrthg morn}ng sgssion.
_.‘PRESE‘:N';I‘"':" o
| ﬁARY LOU BURG, Chairwoman
THOMAS C. BRENNAN, Commissioner
DOUGLAS E. COULTER, Commissioner
CLARENCE L. JAMES, JR., Commissioner -

FRANCES GARCIA, Commissioner

BRIGINAI
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AFTERNOON SESSION -

MR. SCHEINER: Madam Chairman, may I raise
a preliminary matter? | |

CHAIRWOMAN BURG: Yes, sir.

MR. SCHEINER: This moining, when Mr. Popham
was grapted leave to addrgss the Tribunal, I noted an
o?;égti&nvandgé%;o'fequesﬁed‘an opportunity to reserve some
tim; to addrgés any, such comments as he might make.

| I would iike-té take some very few minutes, three
to fbdf‘af the mééé.i ‘

CHAIRWOMAN BURG: fou were on the record in
making that request. Please go ahead.

MR. SCHEINER: The reason for my request was
that Mr. Popham had come up with a number, a number of some
25 percent, which purportedly represents the claims, not
clear, either NAB and/or broadcasters.

I think it appropriate to make several
comments with respect to the statements he made. First,
very briefly, I repeat our basic position which we've main-
tained since the inception of these proceedings.

Broadcast stations are entitled to share in
cable royalties. And their entitlement is to their local
programs, which are predomipantlyyneWS and'public affairs
programs.

In the course of a day and a half of argument; .

HAccurate d?e/bozting C’o., Ihe.
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I.al§§~pate;£h%t"NAB hASrf;ther backed away from the
position which it took in ‘its briefs. First, as previously
noted, they baéked_;way{from their position on music.

| Secogé,‘tﬂis-morning, they backed away on
any legal argument that it advanced with respect to its
copyright in sports interests, but rather predicated its
argument entirely on some contractual claims.

Third, yesterday, we heard some numbers,
different numbers. You will recall that yesterday, in
response to questions from the Tribunal, you were--

COMMISSIONER JAMES: Madam Chairman--excuse me
just a minute. Can we have a recess?

CHATRWOMAN BURG: Does it apply to what's going
on now?

COMMISSIONER JAMES: Yes.

CHAIRWOMAN BURG? ’Excuse us‘for.a few moments
please, Mr. Scheiner.

(A short recess was taken.)

CHAIRWOMAN BURG: Mr. Scheiner, my council
informsvme that summation is not in order now. But you are
entirely free to respond to Mr. Popham's remarks of this
morning.

MR. SCHEINER: Very well.

The number given to you this morning was 25

percent. The number given to you yesterday was 10 percent.

HAccurate cRelbozting Co., Ihe.
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The number yesterday was a number addressed to compilation

and exclusivity. The number today is 25 percent, as I

LA
el

uhdefétééd'i;é:;ﬁfsgchpifétion, exclusivity in sports.

,The;fact_éf the matter is that this claim is
contréry fo the'clgimsjof”the persons whom they purport to
repf%ségkéiﬁhéré 465;eééé£t of the potential claimants
are claiming over 100 percent of the pot.

And, I submit to you, that this is an abandon-
ment of the positions taken by the claimants who may
‘purport to represent; and I submit to you that this kind of
negotiating before the Tribunal is tantamount to an abuse
of your process. Thank you.

CHAIRWOMAN BURG: Thank you.

With regard to the issue of pictorial, graphic
and sculptural claimants, Mr. Richard Dannay will speak on
behalf of the claimant. Mr. Dannay, it has been our
procedure here to grant each sidé one hour to present your
arguments, which you may take all of or any portion thereof.

The other side will then have its hour. And
then we'll come back for ld minutes of rebuttal for each
side.

MR. DANNAY: Thank you very, good afternoon.
My name is Richard Dannay from Schwab, Goldberg, Price and
Dannay of New York City. With me is Harriet Yaski (ph), from

Hensen (ph) Associates, Muppets, Inc., the claimants. And

HAccurate cﬁkpuﬁq; Ch, Ihe.
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R
[ :
3 -

we do :é§fé§ent thé’gdﬁcal}ed character claimants, that
is the'owners of‘éo§yrigﬁt§'in certain pictorial, graphic
and sculpturial works which consist of very celebrated,
well-known visual characters such as the Muppet Show
characters, the Sesame Street characters and a variety of
other very well known characters, Superman, Batman and so
forth, as:indicated in our brief.

I'd like to just begin by not repeating what
we do have in the brief, but just stating in very general
terms what our basic position is. And then, turn to the
objections that were raised to that position in the opposing
briefs.

Essentially, and very simply, our position is
that we, the character claimants, have met'and‘satisfied
all of the criteria of the statutory provision in Section 111
of the Act.

We are copyright owners, we are copyright
owners of works, as that term is used in that section, and
the works have been included, as that word is used, in the
qualifying secondary transmissions which give rise to the
cable royalty payment.

And because we have satisfied each of the
statutory criteria, it follows that the character claimants
are entitled we believe, as a matter of law, in our further

discussion to an appropriate share of the royalty fund that's

Hccurate d?epozting Co., Ine.
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created under Section 111.

And,‘we submit that there really is no
discretion once we have met the statutory criteria for
denial of any payment to the character claimants. The only
gquestion that remains, once it's determined that they are
copyright owners, works included in the relevant secondary
transmissions, the only question is how much they're
entitled to, not really whether they're entitled to it.

Now, as I understand the arguments that have
been raised 'in opposition to this positien, for example,
those raised by MPAA and ASCAP, both of whom oppose the
claims, they boil down, as we see it, essentially to two
objections.

One objection could be called, under the
appropriate label, the'Pfogram Objection; and the other
one could be called the Licensing Objection. 1I'd like to
deal with those in that omder.

The program objection, according to the
opponents of our position, they say.that'SeCtion 111 (d)4
applies only to works which are programs, and only .to
c0pyri§h§¢6@3érs whb‘are ?rcgram copyright owners, owners
of thé'ﬁfﬁ&é&ﬁé tﬁémseivéé;é

Mofe specifibally, if one looks:at the reply

brief of MPAA, particulariy page'24, they say that Section 111

is intended solely--and I quote: "--solely to provide

Hccurate cﬁ@Mﬂﬁﬁy Cb" The.
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royalties to the creators and distributors of programs--"
which they underline and emphasize. "--solely to provide
royalties to the creators and distributors of programs
and to no other entity."

And then, they go on to say that this provision
cannot apply to owners of characters which may appear as
part of those programs. So, that.only copyright owners of
programs, they say, come within the class of copyright
owners that would be entitled to receive cable royalties
undér Section 111.

Another way of putting it, another way I
think they do put it is to say tha£ the only programs
that qualify as works under Section 111, only programs
qualify as works under Section 111. And because the
characters, not being programs, the characters cannot
qualify as works under that section.

Very briefly, before I comment on what I have
called the Program Objection, let me just mention what the
Licensing Objection is. Essentially they say that the
character claimants have licensed away to the program
producer, television program producers,.the‘right to use the
characters in the programs.

Now, iF is our position that neither of those
ohﬁéctio&gghééfanyAméiifﬁat all; neither of those objections

can serve to defeat the claims of the character claimants.

HAccuzate cﬁ@muﬁpg Cb” Ihe.
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Let me start with the program objection, as
I called it. I think, very simply, when one looks at the
face of the statute, that this objection is precluded by
the very plain meaning of the section, to be expressed in
unambiguous language that appears in Section 111 (d)4.

Under that section, the right to receive
cable royalties is not limited in any way to owners of
"programs" or to works which are "programs". Quite to the
contrary, Section 111 says that payment is to be made
to--and I again quote: "--any such owner--", of course,
that means copyright owner. "--any such owner whose work
was concluded in a secondary transmission made by a cable
system of a non-network television program." And then it
goes on to clarify what those signals would oonsist of.

In other words, payment under this provision
is to be made to the copyright owners of works which are
inélﬁdeg-ip éé§gram§. Tt: doesn't say, as I think MPAA
aﬁdlpefﬁaps others would:seem to be arguing, that payment
is to ﬁé;méde £o400éyri§£t;dwners of programs, as distinguished
from works, which havé béen included in secondary transmissions

I think this is very important, because I
think the language is so clear and so precise, that it leaves
npo room for any reasonable debate. That, Congress intended
that this kind of narrow interpretation of this provision

Which MPAA is arguing for, namely limiting the provision to

HAccurate cjﬂ¢mdm5 Cb” ihc
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programs only and to program copyright owners only, it would
have been simple to say so. But, quite to the contrary,
Congress did not. It chose its words carefully. It used
all of the words that are at issue here: copyright owner,
works, program and so forth. But they've put them in a
certain sequence, a certain position and with a certain
meaning,that really is inescapable.

And to reach the result that's advocated by
MPAA and others, you have to alter those words. Youvhave
to substitute new words and change the sequence in order to,
as we maintain, distort the meaning to make it limited,
very narrowly to a closed c¢lub of program owners.

In fact, in one sense, I think I agree with
MPAA in a comment which they made on page 17 of their main
brief, in connection with an issue, I should point out, on
which we express no opinion. But I do infer to the basic
approach which they advocate, namely that you have to look
to the plain meaning of the statute. And where the meaning
is plaih, we'don't have to go back into legislative history.

| /?541\ Tﬁéf‘mé";usfbrééd from that briefly. MPAA says,

andVI quogeé;“Proérém syndicators submit that the Tribunal
need.notng beyond the language of section 111 (d} 4(a) to
dispase of any NAB's claim to royalties--" et cetera.

The plain meaning of the section precludes such

royalties. The statute, itself, leaves no ambiguity; and

HAccuzate cﬁ@mnﬂpg va e,
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therefore, nothing to construe. The Tribunal, no less
than the courts, must assume thaﬁ the legislative purpose
is expressed by the.ordinary meaning-of’ the words used in
the statute. Well, I couldn't agree mofe.

And I think that when one reads the section
and makes the'appropriate'distinction between works, on the
one hand, and programs which include those works, you can
see that there is validity to the claim of the character
claimants, and that MPAA's position is very marrowly
restricted and would seek to foreclose copyright owners
of works and keep the club of people who are allegedly
entitled to the cable roya}ties, very narrbw, very small.

| ) “féOMMISSIONEREéRENNAN: Mr. Dannay, during the
long tenancy of the Copyright Bill before the Congress,

did the claimant that you represent submit any recommendations

to thé'Congréés as to the cable fee schedule?

MR. DANNAY: To my knowledge; they did not
participate directly in those proceedings. However=--

COMMI‘SS»IONER BRENNAN: If they contemplated
receiving cable royalties, isn't it rather unusual they
had nélinterest1in the amount of the royalties established
by the Congress?

MR. DANNAY: I would say that they had no

interest in the subject matter. I would say that not being

HAccurate cRe,bozting C’o., Ihne.
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one of quite practical about it, not being one of the
major claimants, and certainly on the face of the claims
that is still so. They did not, certainly didn't carry
the laboring, nor did they participate as heavily as one
might expect.

But, I think the crucial thing is not whether
the character claimants. sought to bring themselves actively

within the legislative proéess at that time. I think it's

-important what theAStatuté'Says and does the statute

confgr'a benefit. 1’kn0w:of no principle of law or other-
wise that says that the statute clearly confers a benefit
on the class of claimants that they are precluded from
participating in the benefits so provided simply because
they were not actively involved in the legislative process.
And I think that's exactly what happened here.

I don't think that the legislative history is
helpful particularly one way or the other in the sense that
it doesn't grapple, doesn't deal explicitly with the very
issue that is being presented. But of significance is the
fact that it does not preclude the claim being asserted here.
I think that is the critical point.

There is nothing in the legislative history

that I'm aware of that has been called to my attention that

would preclude it. And it seems to me that the plain meaning

of the statute which I've just indicated encompasses the

HAccurate cdeqxwﬁﬁg Cﬁ% Ihe.
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kind of claim, the character claimants are making that
removes all ijection.

In fact, if you'd take the MPAA claim and
bring it to its logical conclusion, you can see that it
cannot be a sound objection on their part, because if the
program objection, as I.call it, nor to put a concise
label on it, if that were upheld, I think the logical and
the unavoidable conclusion wouid be that no payment, no pay-
ment at all could be made to the performing rights societies.

. Now, why do I.say that? I think if you
conélder'tﬁe music analogy, which was raised very briefly
in: the qpmorandum that we submitted, you can see that the

performlng rlqhts soc1et1es, who I think are pretty generally

i ,"-
! R

conceded to bé entltled to some payment under the provision,
they own rights in music, or the music copyright owners
who they represent own rights in music.

That music is not a program. That music, just
as in the case of the characters, is merely an element
that is included in programs. But it does not, in and of
itself, constitute a program.

And so, if you were to take this position,
the Tribunal were to take the positién that only programs
or copyright owners of programs were entitled to payments
under Section 111, it would seem to me to lead inevitably

to the result that the performing rights societies would

HAccurate cﬁ@@xﬁ@y Ch, Ihe.
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barred on that‘ground éloge from participating.

| They answer that a little bit, or attempt to,
in their brief,.bf turning to the licensing objection,
which I'm going to get to very Shortly. But, I submit to
you, that the licensing objection has nothing to do
with the question, whether the copyright of music is an
element of a program, includea in a program or a program,
in and of itself.

And if, as a threshhold matte;, in order to
qualify as a work, you would have to have a program, then I
think the performing rights societies would lose. I'm not.
advocating that, quite obviously. I think that would be an
absurd conclusion that one would ha&e to reach in order to
defeat the character claimants-—that we're making here today.

And I think that because of the similarity
of the position on this point, I cannot see any reason in
fairness where under the statute, or any other reason, why
the character claimants should receive any different
treatﬁent or be put into any different position than the
performing rights societies.

I want to go now to the question of the
licensingvobjection, as I termed it. I think that once
rebuttal of the program objection has been made, it inevitably
leads to a dismissal of any consideration of the so-called

licensing objection as well. And for this reason--in our

HAccurate c%&pmdMg Cb" Ihe.
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view,and our basic position is that the contracts or licenses
whichéhé?é‘ﬁéen referred to in some of the objecting

partiés' briefs, those licenses had no bearing at all on

the quééﬁi&%?b%;thégs£aﬁéing of the character claimants
under sectidn.lll’to’ réceive royalties, no matter what the
contract said.

And, I should add, as an aside, recognizing
that I'm saying that the contracts have no relevance on
this issue, I do want to add that they are not uniformed
contracts. I'm not personally familiar with them. But I
know that they are not uniformed contracts. They don't all
say the same thing. They present a variety of situations.
They've been characterized, I'm afraid, in the opposing
briefs as if there is one standard form.

But, no matter what the contracts say, the
character claimants remain the copyright owners, as that
word is used in section 111. They remain copyright owners
of their own works, namely the characters.

There may be, of course, several copyrights
in the program, in the program materia15

COMMISSIONER JAMES: Are you saying that it
cannot be--that that right cannot be transferred by a
contract?

MR. DANNAY: What I am saying is that the--

COMMISSIONER JAMES: Whether it has or has not,

HAccurate cRepo'zting C’o., Ihe.
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you're not saying that it cannot be transferred to a
program producer by contract; are you?

MR. DANNAY: What I am saying is that the
contracts, no matter how interpreted, unless each and every
copyright interest of all kind were renounced or abandoned
by the character owners and no one makes that claim, and of
course, that's not true.

COMMISSIONER JAMES: No, I'm just--. Let me
put it in my positive form. Can the ownership of a
copyright be transferred by contract?

.MR. DANNAY: Incidents of ownership can be.

But whaﬁ I'm saying is the status of the copyright claimants
as copyright owners is in no way lost or diminiéhed by
anything that the contract could possibly say. And for that
reason, as I will elaborate on in a moment, I don't think
it's even necessary to get into the question, neither
necessary nor appropriate to get into the question of what
the contract says.

And I would suggest that in addition to the
fact that it is immaterial what the contract says, the
burden of going over hundreds and hundreds of contracts of
different kinds, I don't think that was contemplated in
this kind of a proceeding.

BUt'tb¢ that as it may, the important point I

want to stress is._that the character claimants remain as

cqccui&fé 'a?epozting Co., Inc.
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“Tid g

copyriégijo&gérsiéf*théirlQorks. We don't take the
position that the program producers are not copyright owners,
perhaps, of their programs as a program.

But, again, I want to focus back on what the
statute said. The statute directs that payments be made
to cppyright owners of works included in programs. It does
not say copyright payments should be made to copyright
oWners of programs. And for thét reason, and for the
additional reason that the character claimants remain
copyright owners of their works, which have been included
in these programs.

The character claimants meet the test of
being copyright owners, in the‘sense that that term is:
used under section 111. And I don't think anything that
could appear in the license agreements would in any way
diminish or eliminate this status as copyright owners, having
sufficient interest in their works, their characters, as
they may be included in programs.

Now, there is another way to approach this,

a very practical way, in addition to concentrating on the
specific language of the statute. Suppose, hypothetically,
that a cable system transmitted a television program, the
Muppet Show, for example. Let's assume, further, that the
cable system was not exempt from copyright infringement

liability, and for one reason for another, or for various

HAccuzate cdeqxwﬁpg Cl% Ihe.
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reasons, perhaps a failure to report or whatever, they had

lost the benefit of the compulsory license, so that they could

not take advantage of its benefits. There would be no
question that that secondary transmission, made by a

cable system under those circumstances, would be actionable
as an infringement under Chapter Five of the Copyright Law,
Section 501, et cetera.

Indeed, Section 111, in several places says
just exattly that. Now, what is the significance of that?
If, in fact, the character claimants would have standing to
sue the cable system which had lost, it was unable to take
advantage of the compulsory license benefit to insulate
itself from an infringement suit, then, indeed, it would
be anomalous, I suggest, to exclude character claimants
from standing on this Section 111 of thé Act, to receive
cable royalties which are, in reality, nothing more than
the equivolent of damages that would otherwise be paid for
an infringement, as a compulsory license fee.

So, since the character claimants could sue
%%cabléfSyé%ém that‘could_not avail itself of a compulsory
liéénse,llvéénﬂgé“See héﬁ{ ;nder the statute, as it's
wéi%ﬁeﬁ érgundetfaﬁy‘cqpﬁqﬁ sense fairness that the charac-
ter claimants should have any. lesser copyright interests
for purposes of receiving payments under 111 for those

very cable royalties which are nothing more than the

Heccurate cRepozting C'o., Ihne.
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substitive for what would otherwise be damages,in an
infringement suit.

Therefore, 1 say again, with that reasoning
in mind, I thiek it is quite clear that the licensing
provisions are not relevant. And I repeat, in response to
your earlier question, I don't think anyone has suggested
that the character owners had forfeited or abandoned or
conveyed each and every conceivable copyright interest, such
that there is nothing left to their original status as a
copyright owner.

In short, we believe the liceneing arrangements
have absolutely no relevance. I should say really, in
passing, an additional point which I think is worth is
considering, that the display right pnder Section 106,

Subdivision Five, which, of course, is the right that applies

s

té;éieteéiéi;férabeibéend'scu1ptura1 works, which these
cﬁereeteée a#e;"thie ;ight was newly created under the
lQ;éféopyfiéﬁt Aef,AWhieh; of course, went inte effect
Janu;riél;;1§78#.ﬁfé;

After the licenses raised by the objecting
parties, we negotiated and signed. In other words, this
right didn't even exist at the time. I don't see how the
character owners could be deemed to have granted a way or

right that was never in existence at the time that the

licenses were signed and went into effect. So, for this

Hccurate cRepozting Co., Ihne.
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reason, in addition to the reasons I'vevﬁentioned before,

I don't think that the Tribunal need place it§elf‘in the
burden of the position of having to sit through weighing,
review and analyze hundreds and hundreds of agreements with
different nuances in different industry practices in order
to decide this issue, because I think the.issue is really

a smoke screen, trying to keep, again, the club of payees
under the provision very small.

The program producers, obviously, do not own
any rights in the copyrighted characters as such. Whatever
rights they have are in their programs; payment under 111
does not relate to ownership of the program, as distinguished
from ownership of rights in the works, which are included
in those programs.

There is another important factor here, too,
and this has been raised somewhat in the briefs. Where a
work has become so emerged or so blénded with other
program so that it is indistinguishable from the program
material, as might I suppose be the case inrinstances of
certain copyrighted themes or logs, yes, under those
circumstances it might be difficulty in segregating the
program from the program material it inciuded.

Bﬁ#,?gé;aon'gg?each that question, because,
as I mentioneé gefore, #ﬁevcﬁaracter, just like the copyrighted

music, stand in a wvery different footage. They never lose

HAccurate cRepozting Co., Ihe.
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their identity. The characters, like the music, are always
recognizable in just the same form that it existed before
it was ever included in the program. Nobody has any
problem recognizing it.

COMMISSIONER BRENNAN: In your brief, you
distinguish the characters from plays. If we had an author
of a play which secures copyright, retains copyright
ownership, permits a broadcaster to perform the play,
the play is performed exactly as written, complete text,
and then, this transmission is picked up by a cable operator
and imported as a distant signal. If we were to accept
your argument, would the playwrightbe entitled to file a
claim before this body?

MR. DANNAY: Fortunately, I'm not in a position
where I would have to decide that. But I think that, yes,
if they can be analogized to the position of: the character
claimants in ﬁhe nature of their work and the ownership
issues gnd they can be‘analogized appropriately to the
mééic:posiﬁiqn; I cqnes¢é=?n-argument being made.

Actually,;in the real world, however, I think
that m6é£iot#er:élemént;_that I can think of, other than,
as a:pr;céieal méétéf; chafacters in music, we made some
small other exceptions, which would be only incidental part
of any program. I don't think that's really what happens.

I think where we know that, as a practical matter, most

HAccurate cﬁ%@mﬁMg Cb” Ihe.
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themes, block themes, story lines tend to be changed
so drastically, then maybe they ére no longer recognizable
as they appear in the program. And in that sense, I
suppose‘the concept of what is included in a television
program, for purposes of determining one of the criteria
triggering entitlement to royalty payments. In that sense,
I suppose, the character claimants, like music, copyrighted
music, really, as a practical matter, in most situations,
at least on those facts, will be different than on the
prdgram material.

”;?OMMISSIQNERTBRENNAN: Some years ago, the
cbﬁfright;oﬁﬁerévin\tﬂe fiim; "Gone With the Wind" authorized
the_firét_teléﬁiSion perfé?mance of that film. And this,
of équgée,fﬁ§§ a majqr;eveﬁt in television. Could possibly,
if we-ﬁére iﬁ existence aﬁ that time, the estate of
Margaret Mitchell come before us and file a claim because
of the distinct contribution and nature of that underlying
work?

MR. DANNAY: Of course, one of the problemsv
when one talks about a printed work, which is adapted
really into a derivative work, there is a transformation.
There's a transformation in the very definition of a
derivative work.

But, I don't think that anything that occurs

to the characters, as they are drawn into and included in

Heccurate d?elbozting C’o., Ihe.
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programs makes them a derivative work. Those characters
retain the same visual identity, and they retain, indeed,
the same personality identity, if you will, that they had
before they ever were drawn into and included in the
program.

So, there really is a difference in the
nature of that kind of work.

COMMISSIONER BRENNAN: The characters in
"Gone with the Wind" were tranferred by Clark Gable and
others, and so therefore~-

MR. DANNAY: The actors add a diﬁension;
certainly. I think that has always been the case. in the
case of the Muppets for example, or the other characters
that I meqtipngdvpgfore, t@ey‘appear precisely in the form
tﬁét.t@éyuwé§é%9?igiﬁated and created by the character
claimants themselvgg,‘wythaut any change whatsoever. They
are imﬁe@iatelgL#eéég@izéble.

‘And, indééé; before that, in terms of equity,
those characters, and the characters alone, in almost all
circumstances, are really the dominant drawing power, the
dominant element of the programs in which they appear--often
very much different, therefore, from other elements, other
copyrightable elements which may appear in other kinds of
programs where the‘actors who play the paité created by

the literary characters add a dimension which may very well

cj%runde cﬁ&%@fﬁqg.fﬂz, Ine.
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change them from the one they read in the book;

COMMISSIONER COULTER: Mr. Dannay,vwhat
you're saying, then is not &- the crucial element is not
the copyright which the playwright would obtain just as,
presumably, the author of his characters were, but the
nature of the copyright of the material, that's the basis
of your clagnz

| Ai.MR.VDANNAY: :Well, I think the basis of the
claim are‘thé‘fﬂrée~élemeﬁts of the statute. And I think
each has %oﬁbe satisfied. Perhaps I misunderstood the
question.

COMMISSIONER COULTER: The question was is a
playwright retaining, obviously, his copyright in a play,
if that play is -- after he has obviously contracted it
with a television company to produce, that play is carried
on a secondary transmission, because that playwright
obviously still possesses the copyright in one sense, would
be analogous to your circumstance, except the nature of
the copyrightedlmatérial. That's the only distinction
you're making.

MR. DANNAY: 1In the situation you've described,
assuming that there is copyright ownership, and with
knowledge that they are works rather than programs, which
is the tect, the question would then be whether they are

the kind of work that is included in the program that is

Hccurate cf&Podﬂy ¢3a, Ihne.
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being secondarily transmitted. And, there are differences
between characters, on the one hand that's vindicated and
the:kinds of elements which have been described in the
very sense they mentioned. The characters undergo no
change.

COMMISSIONER COULTER: But, what you're
asking us to do, though, is make a distinction between the
nature of the copyrighted material.

MR. DANNAY: Well, frankly, I'm not asking you
tg:ﬁéké %hqp»disﬁfhction. ZWé'are merely saying that what-
evé; théméntitiéme##‘§r:laék‘of entitlement of other
eléméhts'ﬁﬁotﬁgf}or'may‘n6t>have filed claims, it is clear
that the tharacter claimants satisfy each of the criteria
set forth in the statute.

What the implications of that will be for other
copyrightable elements, I simply don't have enough informa-
tion to trace it out to its logical conclusion. But what is
important is that a benefit was conferred on claimants
in the position of the character owners. They meet all the
tests. I don't see how in fairness or under the statute
they can be excluded from the benefits conferred by this
statute, simply because it may, in the process, raise some
additional difficult questions with regard to other
material that may alsé be included in the programs.

But, I'm suggesting to you that there is a

HAeccurate cf&%w&ﬁqg Cl% Ihe.
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basis for a distinction, yes, between characters, on the
one hand—-characters in music, say, on the one hand, to
cialms tﬁ;t §re pregented here, and the other kinds of
copyrlghted materlal which could be included in the program,
in that the other méterlal almost invariably undergoes a
veryﬁéefiéusftransfbrmﬁﬁibn, causing its identity, in a
senée, perhaps to be lost, or to at least be blended with.
or merged with so much‘additionél‘material-of value and
importance, that one could say that the characteristics
of the original work had somehow been lost. That is not
the case with the characters.

COMMISSIONER COULTER: But you've dismissed
what seems to be a fairly substantial aspect. In other
words, the relationship between these characters and the
people responsible for programming them. In other words,
the 1iceﬁsing argument, that contractual relationship
strikes me as fairly crucial.

MR. DANNAY: Well, with all due respect, as
I indicated before, I don't think it's crucial within the
context of determining entitlement to the cable royalty
payments under Section 111.

COMMISSIONER COULTER: You implied, however,
though, that it was possibly crucial in the case of a
playwright.

MR. DANNAY: No, I thought we were focusing

HAccurate cﬁ@pﬂhﬁg va*ﬁka
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there on the nature of the work, which was being either
enacted in one case or simply included in another case
in the ultimate .program.

And, as I said at the outset of my remarks
in conneqtion with the qbigCtions that were raised. We're
nét féking ££§;po§iti6ht£é§t the program producers don't
haggkthe‘copyright in the%r program as a program. We
aséﬁﬁé Ehétﬁihéj?ﬁave filed in asserting arguments on
behalf of those claims.

But, that doesn't preclude the additional
claim on behalf of character claimants who, because of the
way the statute is clearly and plainly worded, are
copyright owners of works which have been included in
secondary transmission for those programs.

We are not trying to argue, quite frankly,
that any other party is or is not entitled to receive
péyment. We're merely making the argument that the character
claimants, because they meet each of the criteria in the
statute, are, in fact, entitled to payment. And while it
may perhaps come as a surprise to certain parties, because
of the lack of participation by the character claimants
in the legislative process that led to the development of
the act, because this benefit is clearly conferred, I don't
see how it can be precluded in'the case of the character

claimant.

HAccurate cﬁepozting Co., Ihne.
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 ‘In add%;;op, £6o, there has been sort of a
suggesfibh, i thinkiain some of the briefs, one has to
readwa‘little'bit between the lines I suppose, that somehow
characﬁers really aren't works after all under the meaning
of the Copyright Law.

Of course, that's clearly not true. Characters
such as those owned by the character claimants are clearly
pictorial, graphic and sculptural works under Section 102.
There is no question about that. And one can only consider
very briefly the long history of consistent recognition by
courts to the copyright status of characters and the
protection of characters, particularly those characters
in the visual form, exemplifiéd by the characters which
are owned by the claimants here.

We've cited several cases in our brief.

I'm sure that you are familiar with them, characters such
as Superman, Batman, Robin and so forth have all been
protected. And even in a case that was not cited in our
brief, the Walt Disney characters in the Disney versus
Air Pirates (ph) Case, Mickey Mouse, his brethren . were
protected against infringement.

So, there is, in fact, a long and consistent
recognition of the rights of characters under the Copyright
Law, aS‘detectable'works,‘the rights which can be enforced

against others. And therefore, I don't think that on that
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ground alone there can be any denial of the claim.

| Jéi%ghink i've;£6£§hed enough upon the question,
the reméinipg é;iféria;l %}yé talked about the meeting the
test of'ﬁéing é:éofyiiQHEQSQner; I've talked about the
testJOf héeﬁing iﬁéaﬁéfihgiion of works, as that term is
used in Section 111. And I have dwelled on the included
tests sufficiently to see and to summarize that, indeed,
the character claimants had met each of the teéts set
forth in the act.

And, I think once that is established, then
the burden lies very heavily on the other parties to show
why any payment should be denied to the character claimants.

Thank you. I;d like to reserve any additional
time I may have for rebuttal comments.

- CHAIRWOMAN BURG§ Thank you, Mr.‘Dannay..

The opposing side will begin. And I might
add that the schedule, the order of appearance was designated
to us, we did not assign it. Mr. Scheiner will begin with
15 minutes, followed by Mr. Koenigsber§ with 15 minutes,
either Mr. Chapin or Mr. Duncan with 15 minutes,

Mr. Ciancimino with five minutes and Gofdon King, five
minutes.

MR. KOENIGSBERG: Madam Chairman, with your
permission, Mr. Scheiner and I would like to switch places.

And, if it's alright with the Tribunal, I'l1l lead off and

HAccurate ﬂepozting Co., Ihe.
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Mr. Scheiner could follow.

My name is Fred Koenigsbe:g, I'm counsel to
ASCAP. ASCAP's General Counsel, Bernard Korman, was here
yesterday. He expresses his.regrets of not being able to
be here today. We talked about sports this morning: I»
guess you can think of me as a designated hitter.

I might initially say that I'm kind of sorry
that broadcasters withdrew their claim that the performing
rights societies couldn't be here at all,vﬁecause I love,
as designated hitter, to get those nice;'fat pitches that
I know I can hit out of the ballpark. Since they did
withdraw it, we won that game by forfeit, I guess. I suppose
we have to deal with the curve balls like the cartoon
characters have now thrown at us.

All the theory that has been expressed on
this cartoon character point, interesting, fascinating.

But it is presented to you, I submit, in a vacuum. And

you can't discuss the Copyright Law, you can't discuss the
cable compulsory license, you can't discuss what the
Tribunal is supposed to do in these proceedings.in a vacuum.

You've_got to look at the way the.real world
works, the way the world works as Congress understood it.
You' ve. got to look at what Congress intended in the law.
And, I thlnk when you 1ook at the Copyright Law in that

context; the claims’ of the cartoon characters really fall'by
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wayside.

I would suggest to you, with all respect,
that the question which the Tribunal should always consider
in determining, not only this question, but all the
issues that have been put before you in the past day and
a half, is that what would happen in a world where no
compulsory license existed. What would the licensing
arrangements be? Who would license whom? How would the
world work? Because, as has been'mentioned to you before,
what the compulsory license does is replace a voluntary
licensing arrangement in a world where cable systems had
liability for performances, had to pay copyright owners
for performances.

And when you look at what happens in the
real world, I think you come to some conclusions that are -
just directly opposite to what my good friend, Richard
Dannay has suggested.

Mr. Dannay suggests that you should not, in
any way, examine the licensing arrangements that have
occurred, that are stated in the cartoon characters' brief.
Well, that's kind of an Alice in Wonderland approach. We .
can refer to some other cartoon.

How can you ignore the conveyance of>rightsé

How can you ignore the way the world works, as Commissioner

James pointed out. Of course, copyrights can be transferred.

c#&mndﬁicj&¢odﬂy Co., Jhnc.
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Of course, rights and copyrights can be transferred. And
they always are. And that, I think, is a question that
you have' to look at when you examine this claim.

The result, if you buy the argument that you
don't look at the licensing arrangements, if you bﬁyithe
argument that as "any”copyright owner is entitled to claim",
becomes ludicrous, because that result would, as the
questioning, I think, indicated, would_gef you to the
strange, wonderous world where people who wxote»screen plays
would be able to come in and make a cléim before fhe
Tribunal, people who wrote novels :.which were adapted into
programs would be able to come and make a claim before
the Tribunal. I suppose somebody who wrote a treatment of an
idea _would be able to come in and make a claim. And that
is not at all what Congress intended.

Congress knew very well, I think, what the
licensing arrangements in the real world were. And they
knew that, for the most part, program producers got the
rights’téét théyvneeded'té make a program, put it on
broédcag£ing égggiéﬁs, have it retransmitted by cable systems.

;‘ ﬁ-fNow,fﬁhére‘has_also been mﬁch.talk about
analogiegs to mugi?waqd.to=the'claims of the performing
rights societies. And I would suggest to you that those
analogies that have been suggested must fall by the wayside

precisely because of the way the real world works, precisely

HAccurate cRepozting Co., Ihne.
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because of the way the licensing arrangements in the real
world are structured.

Music is, as the Supreme Court and other
courts mentidned in the recent CBS Case that involved ASCAP
and BMI, music is unique, ‘It'operates under its own
terms.

The licensing arrangements in the world of
music are very different from any other licensing arrangements
that are made. And they are different because the copyright
owners of the musical compositions are not asked by the
program producers for the performing rights in their
musical compositions.

The performing rights are, therefore, expressly
withheld by every contract that the copyright owner of the
musical composition has with the program producer. And
those are performing rights for every possible méans of
performance to which the programs can be put: broadcast
performances, cable television performances aﬁd anything
else, I suppose.

That is a long standing fact of life. It is-

a long standing history of the way 1icehsing occurs in the
world. And that, I would submit to you, is the real" |
dlfﬁerence here, and one £ﬁét cannot be overlooked. And :
that dlfference is .recognized, I think, by Congress. It

haSNbeen mentioned no where throughout the long history of
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revision, was Congress approachgd by -cartoon character
claimants or really anybody else like screen writers or
novelists or anybody of that sort, with the claim that:
we will be entitled to royalties if you pass this law.

That, of course, is not the case as fai as
music is concerned because the performing rightS'organizationS
were always before Congress, making their positions known,
and Congress knew full well about how performing rights
in music were licensed in the world.

The fact that they didn't appear, I think, is
very significant. We're not talking about a situation
where we're hundreds of years in the future. We're talking
about legislative history that occurred virtually yesterday,
1976 and. 1975~and 1973.

o ) jéllf;ﬁe pé?p1e:Who participated in that
legisig;ive hisqu§iaré”h§re now. Having gone away, it's
noéla‘§;e5ti6n of;fgéé, well Congréss didn't know about it,
Congfeég didh't?intgna,itq _Congress knew full well what it
was doing. The draftsman of the bill knew full well.

And, the recognition of the difference of
music compared to cartoon characters, I think, I think
runs throughout the history of this bill. 1Indeed, if you
look at the discussion of performing rights in the Senate
and the Housel.reports, you find that it is music that is

taken to be the paradigm of the separate licensing of
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pefforming rights. Language of the reports say: the
singers performing, whenever he or shevperforms a song and
the broadcasting network is performing, when it carries
that performance of the song in a local station and..in
the cable system. But, that's not the case with cartoon
characters, because the rights are conveyed.

I think I've taken enough of the Tribunal's
time on this point. I don't want to beat it into the ground.
The details of the arrangements certainly are known to the
program producers. I imagine I'll get comment on it.

| Unless the Tribunal has any questions to
ask, I would reserve the remainder of my time.

CHAIRWOMAN BURG: Thank you. Who will
speak next. Mr. Duncan?

MR. DUNCAN: Yes.

CHATRWOMAN BURG: Would you identify yourself?

MR. DUNCAN; Yes, my name is Charles T. Duncan.
I am local coﬂps?lhﬁorfB;oaQCast Music, Iné. Chairman Burg
ahaiﬁémbérs'gf.tﬁéUcbﬁmfééibn, I will try not to duplicate
what Mr. Koenlgsberg has sald I will indicate that we think
that the llcen31ng arrangements between the cartoon
character creators, on the one hand, and the program
suppliers on the other, are, in fact, decisive.

And, for purposes of the formula that

Mr. Dannay has worked out, to the extent of the performance

HAccurate cﬂepo'zting Co., ﬂnc.
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rights on television for cable distribution purposes,
the cartoon character creator ceased to be the copyright
owners for the siméie'reason that they have, by contract,
given that right to the program suppliers.
So, that the first of his four steps fails.
there. I also adopt what Mr. Koenigsberg said with
respect to the distinction between the cartoon characters
and their licensing arrangements, on the one hand, and the
music interests, on the other.
BMI, like ASCAP, directly gives performing
rights to the television station, not to the programmer.
So that music is wvery, wvery differept from the arrangements
entered into by the cartoon characters.
. There are two other points that I would want
to ﬁake that%%fthinﬁiindicgte the speciousness of the argument
whiéhghésfbeen3pibpbﬁﬁdéd?té you. In order to prevail,
theécar;ognscha;actqp proponents have to show that they are
the owners of works included in certain transmissions.
We've already commented on the question of
ownership. They're not owners, becéuse'for this purpose
they, by contract, transferred that right away. Mr. Dannay
suggests that there is no question but that the cartoon
characters are works.
And, I submit to the Tribunal that there is a

question as to that proposition, at least as to some of the
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cartoon characters. And this is an issue which I think
the Tribunal will have to decide. I would like to quote
from the Law of Copyright, Section 2.12,.

With a preamble, hé says that "It is appropriate
to consider the copyright ability of the‘qharacter apart
ffép:théxbriéihaliﬁbrkﬂin.which the character appeared.
Ai;hbﬁghrthe courts areminbconflict on this issue, the
caSééithdhaéccoidl¢bpy£ig£t protection to characters, per
ser-", and hé cités’ a'number of cases which accord protection.
And those which deny such protection--he cites more cases
which deny protection.-- ' are generally more reconcilable
than the language in some of the opinions would seem to
indicate.

It's interesting in support of that point,
that the proponent only cited three ~circuit . cases, the
most recent of which is 1940, and three district court
cases. But, a'question does exist, as the quotation from
Nimmer and the cases there cited will suggest as to whether
or not the cartoon characters, or:all of them are works
within the meaning of the Copyright Law.

There is still a third fallacy to the argument
which has been laid. 1In the brief, in the first brief
which was presented, much was made of the fact that the
cartoon characters have an independent personality, that

they are so unique and distinct, they have a persona. And,

Hccurate cRepozting Co., Ihe.
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because of this persona, they do not merge into the
underlying program.

I thought a_good-deal about the effect of
the merger argument, and I cannot see from an analytical
point of view, where it advances their cause at all. And I
suspect that they make the meréer argument simply to either
presexrve their argumént that they are Within the word
"included" as used in Section 1171; or; to forestall the
otherwise obvious, absurd result which would follow from
thatﬁérgument,'nﬁﬁéiy'thaﬁitﬂey have to argue that they
Are not merged in ofdéQbfo a§oid having all of the other
persons who éohtribﬁtéiéqéé televisibﬁ éfogram, being able
to clain exactlYlasnﬁhéy Hb.

But, the merger argument, in and of itself,
does not transform them into proper claimants before this
Tribunal. So, for the reasons advanced by Mr. Koenigsberg,
as well as the additional ones which I have suggested,
we urge that the cartoon characters are not proper claimants
for cable royalty distribution.

I would like to reserve two minutes of my
rebuttal time to Mr. Chapin, who would like to make a
statement which I think is relevant to the issue here.

CHAIRWOMAN BURG: Thank you, Mr; Duncan.

4Mr. Scheiner?

MR. SCHEINER: My name is Arthur Scheiner, and

Heccurate cf&%vzﬁ@g C}m Ihe.
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I appear on behalf of the Motion Picture Association of
América,;itfsimembéf companies in other programs, producers
and.sygdiéaﬁofé: .
| 7, Iktfust the Tribunal will be relieved to hear

that I have generally very little to say. I would(like
merely to underscore, possibly italicize a couple of the
comments that were made by the gentleman who preceded me.

I think Mr. Dannay has properly stated the
issues that are before you with respect to the claims of
the cartoon characters, namely, as he put it, the work
question and secondly, the license question.

I think with respect to the work, I note. that
Mr. Dannay, of necessity, had to speak in terms of the
elements of the work, bedause; obviously, a cartoon character
is one of the elements of a work. And, as other counsel
have indicated, the question is whether theSe‘vérious
elements were comprehended within the intent of the Congress.

And once again, I respectfully invite your
attention to the extensive legislative history over the
course of more than a decade, where no such claim on behalf
of such an element was argued to be compreﬁenaed within the
work. |

Second, on the license argument, please the
recognize the nature of the argumen£ that is being advanced

to you. Mr. Dannay and the cartoon characters say, that, as
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a matter of law, and without regard to any of the provisions
of the contract, pursuant to which they have licensed the
use of their cartoon character, you are required to hold
that they retain the royalty rights.

b pr,mvaouLg;;epind you that yesterday, in a
ﬁgfi dif%éréntgégntegt, iﬁ:fesponse to Commissioner James,
I Yolunteered that a copyright owner, of course, owns
evérything!ﬁithin #@é éégiright; he can transfer any part of
it and all of it. |

And, I submit to you, that to argue that on
that assumption which you're required to make, because the
point is made, without regard to the contract, on that
assumption that the copyright owner of the cartoon character
has assigned everything to his licensee, he, nevertheless,
has retained some right, I submit to you, is, on its face,
an invalid argument, one which cannot be sustained as a
matfer of law.

That concludes my remarks.

CHAIRWOMAN BURG: Thank you, Mr. Scheiner.

Mr. Ciancimino?

MR. CIANCIMINO: Madam Chairman, Members of
the Tribunal, my name is Albert F. Ciancimino. I am Vice
President and Counsel of SESAC, Inc.,in New York. And I
wili not repeat the comments made by the previous three

speakers.,
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i 'SESAC adopts those comments. T will, however,
juét make one or two comments. Number one, I diSagree
with Mr. Dannay.in his interpretation ofithe Copyright
Statute, by saying that his clients would have standing
to sue in the event that cable did pick up programs that
contained his cartoon characters.

I don't believe that under the current
Copyright Law that that would be so. I believe the proper
plaintiff in that situation would be the owner of the
program that was being infringed, and not the owner of the
cartoon character, which may be one component in that‘
particular program.

Secondly, although it's not dispositive on
any of the issues before this Tribunal, it's interesting
to me, and may be of interest to the Tribunal, to consider
an argument made by Mr. Dannay where he attempts to
distinguish the characters in a novel such as "Gone With
the Wind", in reply to a question raised by,Cqmmissioner
Brennan, with the cartoon characters, saying that with a
character in a novel, when it's conveyed, when it's
transferred or when it's adopted into a.teievision script
or a movie or television, that that.partiCular.character
loses--I think, to quote him "loses identity" or loses
personality; whereas, his clients' characters do not.

Well, it's interesting again, and I don't know

cﬁ&funﬁe cfawoqﬁqg Cl% Ihe.
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whether it was dispos;tiye.on the issue, but I think
séVerél ﬁéekéiééo,7wﬁen I;happened to be watching my cable
teleyésioﬁ channel,, and there was a picture on it called
"Lozejat‘Eirst giteé, whéne George Hamilton portrayed
Dracula. - | |

I have never seen Bellelugosi (ph) perform
at any disco before. But, there was George Hamilton as
Dracula doing’a wicked disco iﬁ a club and porﬁraying a
rather humerous interpretation of the Dracula that we all
once knew and loved.

(General laughter.)

CHAIRWOMAN BURG: Speak for yourself.

(General laughter.)

MR. CIANCIMINO: I would submit to this
Tribunal that if this wasn't a case of a lost identity, T
don't know what is. And based on that issue, I would like
to conclude my remarks; and, again, simply reiterate SESAC's
support of the comments of the prior three speakers.

Thank you.

CHAIRWOMAN BURG: Thank you.

Mr. King?

MR. KING: We are taking no position on this
issue.

CHAIRWOMAN BURG: Fine. Thank you.

Mr. Dannay please?

HAccuzate cd&$OHMy Cb” Ihe.

(202) 726-3801




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IT-114

MR. DANNAY: We have é'féw comments that we
would like to add. I'm intrigued with the Dracula Citation,
while the character is ancient, and our literary history,
one must recall that it's a literary character in its
original form. And I think it proves the point that we're
talking about. The originator of :the character would be
quite shocked to learn that it was a visual character in
its original embodiment, which, of course, it was not.

It's 'a‘literary characters and the difficulties
that were cited in retaining its identity, when a
literary character is transformed into some visual form,
whether in terms of a human actor or some other form, are
notably in support of the comments I think I had answered
earlier.

I would like to comment briefly, too, on the
citation from Nimmer. It would have been helpful, I think,
to read some of the balance of what Professor Nimmer said.

And I'll just read one short statement. Professor Nimmer

lsays and I quote--this is Section 2.12.

"A character is most readily‘protectable
where both the original work and the copied work consist of
cartoons or other graphic representations rather than word
po?fﬁaiﬁs;;' ( | |

o ‘ ‘And Prqfeséor Latman would add to‘that, the

CopyrightvLaw; how is thé?Copyright Law revised in the 1976
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Act as published in 1979. For the record, that would
be at pages 39 to 4l. And I quote as to pictorial
characters, notably "those in cartoon form, there is no
question as to their potential copyright. ability."

I don't want to burden your record. But I
would like to just say in addition from the‘Walt Disney
Production versus Air Pirates Case, which was decided .
recently--the citation is 581, F-751, Ninth Circuit
Decision.

And there, and I quotevagain, the Appellate
Court, "In upholding a copyright violation of Mickey Mouse
and other Disney characters——", made the point in meeting
a claim that such characters are not copyrightable, which
it rejected and said--and I quote-—"Flys in the face of a
series of cases dating back to 1914, held comic strip
characters protectable under the old Copyright Act.”

I don't think anymore really needs to be
said on that point, the notion that characters, in visual
form, which "are the only kinds of’characters subject
to the character claimanté' claims here, are cértainly
copyrightable. And they have a long, a consistent
histgry varecognition und§r~Copyright Law in the old act.
Ana’i aﬁ~5uré‘thétyhill continue under the new law.

And IjWQp}dvlike to believe, I hope, that we

respect to the clear analogy to be drawn

Fg

will continue with.
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in interpreting Section 111.

COMMISSIONER JAMES: Excuse me for interrupting.
Unless I missed something here all day in all the briefs,
no dne has ever said that fhé characters were not copyright-
able; have they?

MR. DANNAY: I thought that one of the comments--
at the moment, I forget which of the persons who stood
up mentioned it, in opposition to our claim, that there was
a question whether characters of this sort that we are
representing are copyrightable.

I did not understand the comment to say, flaf
out,that.those~characters were not copyrightable.‘ But there
was kind of a suggestion that maybe the issue wasn't so
c;ear;cug, aAgd I,wgs reggonding to that, and suggesting,
béSea,ohgquofés;fhaiéi'jﬁ;ﬁ read, although there are many
more th&tjCOuld>be Parhia%lﬁif the question really were
raised_éhat;nné doﬁpﬁ apoﬁF it, that wvisual charatters
have alﬁa&s béeﬁ copyriéﬁtéble.

I'd like to just respond‘briefly to
Mr. Koenigsberg's comments. I would agree that Fred
Koenigsberg is a designated hitter. But, in view of the
failure on his part to rebut the clear analogy that we cited,
I would suggest that maybe he's a switch~hitter after all.

Mr. Koenigsberg addressed himself, not to the

analogy that we cited, which was on the program objection

Hccurate cﬁ@pnﬁq; Ch, Ihe.

(202) 726-3801




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IT-117
point, namely that music, like characters, are parts of
programs, are included in programs. And so that, leaving
aside licensihg for the moment, that objection, that merely
because the characters are not in programs, merely because
theféhafaété};claimanfs'afe not program owners, the claim
of #hé éﬁéfacﬁéf 6Wne;s.mﬁst'fail, that has to fail, unless
thiszribuhai ié»érepar;d;_for the same reason, to dismiss
the .claims of the performing rights societies, which we are
not urging by ény means.

But, clearly, users, in and of itself, is not
a program. It's included in a program, albeit, it isn't
completely recognizable for what it is once included in that
program. I suggest to you that the Muppets, Superman and
Batman, et cetera, have the same attributes and characteris-
tics, as they are included in programs. They are included
as copyrighted works, just as music is. And because of that,
there is no reaéon why paymentvshould be denied to the
charactgr owners, simply because it is not a program.

Most importantly, without going over that
ground again, the statute doesn't require, and indeed, the
statute mandates that payment be made to copyright owners of
works, not>copyright owners of programs. And, indeed, ali
the persons in this room and others who were so active
through these many years in the legislative process, and who

I would suggest, submitted tons and tons of papers before
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Congress, in helping to work out the precise terms of
Section 111, as it now appears. If they had any doubt as
to the wording of that statute, I'm sure they would have
been heérd,~and would have changed that wording, o6r helped
to assist Congress in changing that wording, if our cléims
were, indeed, not valid.

I would like to say, too, that the argument that
was advanced,-that all the rights of the character claimants
have been transferred to the program-producers has no
evidence whatsoever in support of it. Number one, clearly
that can't be true if one looks out into the real world;
number two, it's irrelevant. It's irrelevant for the
reasons I mentioned, in saying that the licensing objection
simply was not material to the question, because the *
issue on the 111 is not whether the character owners or any
claimants had entered into some agreements. Obviously,
they have.

The issue is whether those character claimants
are copyright owners. That's all the statute says. Are
they copyright owners--not necessarily whether they had
entered into agreement and perhaps transferred certain
incidents of their copyrights for certain purposes under
certain conditions. "

The statute says if you're a copyright owner,

you're entitled to be paid. And so, it's kind of a smoke
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séféen,fif's kind of a red herring to say that simply
bééause ééntfaétswafé in e§iétence, you lose your status
as-£ §opyright'Qw£ér.v fhé&fis just plain wrong.

AOne only has to look to the expressed terms,
and indeed, the legislative history behind Section 501, to
know that it is absolutely clear that the character claimants,
as owners of copyrights in their characters could obviously
sue cable systems, which had lost the benefit of Section 111,
and wére unable to take advantage of the compulsory license.
Maybe program producers could too; I'm not suggesting that
they couldn't.

But, the owners of the copyrights and the
characters could clearly sue a cable system as a copyright
owner under Section 501, and had the benefit of the remedies
under the remaining provisions of Chapter Five. And my
authority for that is the explicit language that appears in
Section 111, which is the subject of our concern.

And, it seems to me, quite obvious, that if the
character claimants are copyright owners under Chapter Five,
have sufficient copyright interests to assert an infringe-
ment claim under the new Copyright Law;.indeed, they must
have the attributes of cppyright ownership for purposes
of Section 111. It would make no sense to permit them to
sue a cable system for infringement and deny them the right

to participate in the royalty fees under 111, which are
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nothing more than the analogue, a substitute, equivolent
of damages that would be awarded under the infringement
suit.

I do want to touch, too, upon the kind of
tactic that, if you recognize what we argue are the valid
claims of the character claimants, you will somehow be
opening the doors to all kindé of planes which are just
merely suggested to you as being ones not worth of your
consideration.

Two points on that, I touched briefly on them
earlier, but I'd like to just reiterate them as part of
the rebuttal. Number one, those claims are not before you.
And I don't think that a claim such as the character.claimants»’
claims can be denied because of some hypothetical situation
which should have been confronted with, not when the
character claimants had, indeed, satisfied each of the
criteria under the act.

And secondly, did suggest to you that there was .
a basis, not necessarily urging its acceptance, but there
was clearly an important distinction between characters
of»music on the one hand, and certain 6ther copyrightable
eléménts, on anothex. It's gone into extensively in our
gfief.“%ﬁé;eSSénéé:of-itébéing that the other elements,
byéapg,iarge, are,adaptéd;-when they're adapted, are trans-

formed so significantly, that their identity, or at least
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part of their identify, if not lost it, perhaps submerged
with other important elements that are blended in with it
to create something different. Maybe those are no longer
works, in the sense that Section 111 is referring to it. I
don't know.

But, clearly, the characters undergo no
such transformation; and therefore, are clearly the very
same works which were originated by character owners.

I believe that takes care of my comments. Thank
you very much.

COMMISSIONER COULTER: I'd like you to answer,
if you would, Mr. Koenigsberg's elaborétion, that fundamental
difference between the work you're representing and music
is that music performing rights are never transferred.
Whereas, in the case of cartoon characters, I assume, for
a program performance rights are transferred.

MR. DANNAY: Yes, if I understand the point
that Mr. Koenigsberg was mentioning again, I want to make
a clear distinction between the two objections. The
program objection--

COMMISSIONER COULTER: No, I'm not talking
about that.

MR. DANNAY: Leaving that aside, just the
licensing objection?

COMMISSIONER COULTER: No, you were saying that

S sy 1263801
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music should be treated——that cartoon characters are
analogists to music, but he raised the fundamental difference
that with music performing rights are not transferred;
whereas, with cartoon characters for a given performance,
they are.

MR. DANNAY: Yes, but I just want to make
clear for the record that my analogy between music, on the
one hand, and the characters, on the other, related to the
program objection. And I did not understand Mr. Koenigsberg
to deny that in any way.

COMMISSIONER COULTER: No, I'm not addressing
that.

MR. DANNAY: He énswered that by giving an
answer that didn't respond to it, and said on the licensing
objection, we licensed all our rights, which is not true.

I don't see any evidence--
wHQOMMISSIQNERJCOULTER: That's not an answer

MR.prNNAY: ;Oh,.I'm sorry.

' COMMISSTONER COULTER: I would like you to
resébnéptolghe faﬁéééhéé;he said there is a fundamental,
difference between the use of your characters’and the use
of music. And that with music, perfprming rights afe.not
transferred. Whereas, with cartoon characters, they are.

MR. DANNAY: Well, my answer is two-fold.
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Number one, they're not.

COMMISSIONER COULTER: They're not?

MR. DANNAY: As I indicated before by example
of the display right, a display right which came into
existence in 1978 when the Copyright Law went into effect,

I don't see how such a right, which is the right that
relates to pictorial, graphic and sculptural works, I don't
see how such a right could have been conveyed before it

was ever--

COMMISSIONER COULTER: No, i understand that.

MR. DANNAY: Okay. So, I would think that
the character owners, if it was goin§ to go that route,
would have retained that right. But more importantly, our
point, the point on behalf of the character claimants is‘
that the licenses are irrelevant, because the statute,
Section 11] doesn't talk about license. This doesn't say
that a claimant is barred from receiving royalties because
it has entered into licensing agreements.

What it says is "are you a copyright owner",
and if you're a copyright owner, and if you're a copyright
owner of a work that has been included in secondary transmis-
siQhS‘Qf.pfogfhms,'yoﬁ‘re:enfitled to receive payment. That's
ail‘the statuté séyé.- |

' ' iCOMMfSSIONERFCOULTER: Basically what you're

saying is’ tHat the distinction that Mr. Koenigsberg raised
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doesn't make any difference?

MR. DANNAY: It makes no difference; I don't
have to meet it head-on, which would require backing up
into this room, truck loads of contracts, I suppose, from
ali sides, I don't think in view of the cartons I've
seen that anyone would entertain that.

But, the point is, it's a smoke screen. It's
an attempt to keep closed the number of claimants who are
seeking royalties under 111. The contracts are irrelevant
because they do not, in any way, diminish the status of
the character claimants as copyright owners. They will
remain copyright owners, notwithstanding any licensing
arrangements they may have made with program producers or
ofhers.vé:

| And because ;héy are copyright owners, and
because they afe;coéyrighé owners incidentally, as I've
menﬁionéd.befbré,-aﬁa éénvéue in a court to vindicate their
copyright interests, they must be copyright owners for
purposes of Section 111, unless we're going to make a
distinction that is absolutely arbitrary and find no
basis in the statﬁte, in the language of the statute, the
provision in Section 111.

So, our position is that the contracts are
irrelevant, this Tribunal doesn't have to call for them,

doesn't need to review and analyze all of the contracts. It
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only has to answer the legal question: whether or not
the character claimants are copyright owners.

And, if I understood the comments of the
persons who made the objections, I don't think that they
were really challenging the fact that the character claimants
are copyright owners. They were pointing to the license
agreements that really didn't bear on the issue.

COMMISSIONER COULTER: One other issue we sort
of went around about it before, is it your--your basic
claim is that the creators of the cartoon characters are
copyright owners period, and that de facto establishes
the claim, that's your--

MR. DANNAY: Let me just elaborate every
briefly. It is that the character claimants are . :copyright
owners of "works", included in secondary transmissions of
the programs, yes.

COMMISSIONER COULTER: It's based upon their
béingfthé;copy%gghtfoﬁﬁers;k Without dealing with the issue
that there is no;reasonjthat your argument should be
excluééa %imply bgcausé other possible claimants haven't
filed, Qgéhdut c;hsiaering that aspect at all, nevertheless,
you seem to, when we bring up the subject of the potential
playwright and novelists, you seem to back away from the
fact that that person is, de facto, the copyright owner,

and then enter into the degree of the formation of the work,
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which becomes a pretty subjective area. And then--and I
return, which gets around to the nature of the work
copyrighted, being perhaps the element here, rather than
simple copyright ownership.

And, you're asking us»to, I feel, to enter
into that domain.

MR. DANNAY: Let me clarify what I was trying
to suggest in terms of distinguishing characters of music
on thé'gﬁéﬂﬁéna, ahé:plan%ights being the story lines and
sé %;f%h;lén}tﬂe:ofher hand.

o I waﬁh?t suggéslihg that the playwright or
the noye}istrwaS'not;a;copyright owner. What I was
suggesting--not urging, I was simply putting the discussion
on the table, if you will, that in connection with
interpreting the word "works" or the word "included", but
not copyright owner, that the nature of the characters and
the music, on the one hand, was very different in its presen-
tation in the program, from the works of novelists.

I wasn't relating that argument at all to the
copyright owner aspect, but to the other, what is a work

and is it included. And I was suggesting that it could

e ‘argued, I'm not taking a position on it, it could be

prgued, I suppose, that the novelists' themes and the
Playwrights' themes become so transformed, as to be virtually

unrecognizable, or if not that, at least blended with so much
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other material, that one could take the position that for
those kinds of works, they can't be considered included
in the programs, so they can't be considered works.

But, that argument clearly does not apply to
characters in music, which undergo really no change whatso-
ever. Thank you.

CHAIRWOMAN BURG: Thank you.

Mr. Koenigsberg?

MR. KOENIGSBERG: Thank you, Madam Chairman.
Just a couple of brief points so as not to belabor this to
death. Mr. Dannay says that, in talking about the
distinctién between music and cartoon characters, we talk
abqut it in the ;icensinqjargument.and:notfinzthe“program
agguﬁénﬁ;ﬁ BuﬁihéjmékésLit»fbr the program argument, not
the licensing aréupgnf.? :

! T e TR L
) If‘yogiwou;d read ASCAP's brief, you won't
findAa proéféﬁ aféﬁﬁégt; bé it a "licensing argument" either,
because, to our thinking, that distinction is artifipial.
The question is would the cartoon characters license
cable systems in a world where no compulsory license exists.

And the answer to that question is no. And the
reason why the answer to that question is no is because
thevrights have been transferred to the program producer.

If Mr. Dannay's argument is correct and notwithstanding

the transfer of the rights, the "copyright owner" still has

HAccurate cJ&Wodﬁy tga, Ine.

(202) 726-3801







