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1 APPEARANCES (Continued):
2 On behalf of SiriusXM Radio: 1 PROCEEDINGS
ARENT FOX, LLP 2
3  MARTIN CUNNIFF, ESQUIRE
1717 K Strect, N.W. (PUBLIC SESSION)
4 Washington, D.C. 20006 3
el - = .
,  orssem 4 CHIEF JUDGE BARNETT: Good morning,
6 5 Please be seated.
7 On behalf of Educational Media Foundation: 6 Counsel for SoundExc] and everyone
DAVID D. OXENFORD, ESQUIRE 0 X § hange ry ’
8  WILKINSON BARKER KNAUER, LLP 7 we have admitted some paper documents subject to
2300N Street, N.W. 8 identification on the disks in native format, the
9  Suite 700 . . .
Washington, D.C. 20037 9 whole of the transaction in documents. I think
;‘13 202-783-4141 10 those are 86 and 87, those disks?
12 11 MS. WHITTLE: 80 and 87.
13 12 CHIEF JUDGE BARNETT: 80 and 87. My
14 . . e
ALSO PRESENT: 13 impression, and you can correct me if it's the
15 For SoundExchange: 14 wrong impression, my impression is that those disks
Martha Larraondo-Klipper, Anjan Choudhury, Colin : . : .
16 Rushing, Jonathan Blavin, Jennifer Bryant, Melinda 15 contain a lot of"materlaF n0t all of which will be
LeMoine, Rose Ehler 16 part of an admitted exhibit; is that correct?
1 17 MR. POMERANTZ: Ms. Ehler is not here,
18 For Pandora: . . .
Benjamin Marks, Gary Greenstein 18 s0I'll do my best. I believe everything in there
9 . . 19 isto be admitted. It is -~ these are various
For iHeartMedia:
20 Iohn Thorne, Caitlin Hall, Leslic Pope, Thomas B. 20 documents that are related to the agreements that
” Bennett 21 are -~ that have been discussed, and I believe
" For NAB: 22 they've been reviewed by all of the parties here,
22 Michael Sturm, Suzanne Head 23 and a narrower subset was included on the disks
23 . R
24 24 that had been submitted. I can confirm that with
25 Bonnie L. Russo, Capital Reporting Company 25 Ms. Ehler when I speak to her, but I believe
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1 everything on those disks was supposed to be 1 Q. Allright.
2 submitted. 2 CHIEF JUDGE BARNETT: I'm sorry, Mr.
3 CHIEF JUDGE BARNETT: Okay. So you 3 Kass, just for the record, can you spell your last
4 have submitted replacement disks at this point that 4 name, please.
5 are edited? 5 THE WITNESS: Yes. Kilo Alpha Sierra
6 MR. POMERANTZ: Correct. 6 Sierra.
7 CHIEF JUDGE BARNETT: That's all we 7 CHIEF JUDGE BARNETT: Thank you.
8 needed to know. 8 BY MR. MALONE:
9 MR. POMERANTZ: Correct. 9 Q. Thave just handed you a statement
10 CHIEF JUDGE BARNETT: We didn't have to 10 which is marked by the Court as IBS Exhibit 9000.
11 want to weigh through a bunch of bits and bites and 11 Would you look at that and identify it, please.
12 not know what they were. 12 A.  Yes. It's my testimony -- my written
13 MR. POMERANTZ: I think earlier this 13 testimony on behalf of the Intercollegiate
14 week, we handed some disks to Ms. Whittle, and it 14 Broadcasting System.
15 is those disk that are the replacement disks. 15 Q.  On the last page, is that your
16 CHIEF JUDGE BARNETT: Right. Thank 16 signature?
17 you. 17 A.  Yes.
18 Mr. Malone. 18 Q.  And is the -- the statements of fact in
19 MR. MALONE: Good morning. 19 the written testimony currently true and correct?
20 CHIEF JUDGE BARNETT: Good moming. 20 A.  Yes.
21 MR. MALONE: I call Captain Kass. 21 Q. What is your relationship to the
22 CHIEF JUDGE BARNETT: Allright. 22 TIatercollegiate Broadcasting System?
23 MR. MALONE: The witness book, Your 23 A. TI'mthe current chief executive
24 Honor, is the one that I distributed with Mr. 24 officer, volunteer chief executive officer and
25 Papish when he was here and I think there are 25 treasurer.
6260 6262
1 enough copies that we can provide duplicates. 1 Q. And does the Intercollegiate
2 CHIEF JUDGE BARNETT: Okay. Good. 2 Broadcasting System have any employees?
3 Thank you. Ihave already taken mine into the 3 A. Nooneispaid. We are all volunteers.
4 other space. 4 Q. And what was your first association
5 MR. MALONE: Val, the bench needs 5 with college radio?
6 copies. 6 A. WhenlIwas 17, a freshman at Lehigh
7 CHIEF JUDGE BARNETT: That's okay. I 7 University, 1960, I was manager of the radio
8 just oftloaded a bunch of things. 8 station, became interested in IBS, and have
9 I'm sorry, sir, could you please stand 9 basically been with them ever since.
10 and raise your right hand. 10 Q. And would you briefly canvas your
11 FREDERICK J. KASS, JR,, 11 military career?
12 being first duly sworn, to tell the truth, the 12 A. Tretired navy captain, 30 years of
13 whole truth and nothing but the truth, testified as 13 service, multiple combat tours in Vietnam and
14 follows: 14 Desert Storm. I guess that's --
15 DIRECT EXAMINATION BY COUNSEL FOR 15 Q. Allright.
INTERCOLLEGIATE 16 A. Iserved from -- I was commissioned in
16 BROADCASTING SYSTEM AND HARVARD 17 1964 and I retired in 1996.
RADIO 18 Q. And do you have a relationship with a
17 BY_MR' MALONE: 19 military entity of the New York State?
18 Q. Will you state your name for the 20 A. Ido. Governor Mario Cuomo, when I
19" record, please. . 21 retired from active federal duty appointed me as
200 A Frederick J..Kass, Ir. . 22 the commander of the New York State Naval Militia,
21 Q. And where is your residence? 23 which is the state duty, the Navy, Marine Corps and
22 A. New Windsor, New York. 24 Coast Guard.
23 Q.  Which is just south of Newburgh? 25 Q. What s the composition of the
24 A.  Just porth of U.S. Military Academy at
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1 Intercollegiate Broadcast System? 1 respect to IBS?
2 A.  Approximately 800 high school, 2 A. Absolutely. IBS is basically 75 years
3 community college, state college and universities, 3 of best management practices and what have you.
4 the vast majority of which are public entities of 4 The way we communicate those practices to our
5 our 50 states. 5 members are coast to coast conferences in the fall,
6 Q. And are these all homogenous or are 6 which are held at IBS member colleges and
7 there various types of student station members? 7 universities. We have a major conference in New
8 A. They are dramatically different from 8 York City in March. In addition to that, the best
9 the smallest, which would be the high school 9 way to learn is to have fun and be incentivized, so
10 stations and the community college stations. They 10 we have an extensive rewards program and that -~
11 have no dormitories. They are not a residential 11 there is over 4,000 entries into that and the
12 activity, so they have very limited broadcasting 12 students are very anxious to win those awards.
13 activities to the state colleges and then the major 13 Q. By entires, you mean programs?
14 wuniversities which might have 40 or 50,000 14 A. Yes. Best sports program at the
15 students. Essentially all of the students, because 15 University of Connecticut for women's basketball.
16 these are student radio stations, literally exist 16 Q. And a volunteer member of the staff
17 for the progress of science and musical arts. They 17 listens to all 4,000 of these?
18 are trying to build skill sets up, and they use the 18 A. We have about 200 volunteers and the
19 radio station as -- much like a science lab, a 19 judges tend to be radio professionals that also
20 physics lab or a chem lab. It is a communications 20 speak at our conference. We have roughly 200
21 room. 21 government and radio professionals and on occasion,
22 Q. To what extent are the students paid? 22 SoundExchange people.
23 A. They are all volunteer. 23 Q. Going back to the classifications, if
24 CHIEF JUDGE BARNETT: Excuse me. Mr. 24 you will, or types of stations, to what extent do
25 Kass, you indicated that a vast majority of the 25 they differ in terms of the number of hours of
6264 6266
1 members are public entities. Do you have a 1 operation per channel?
2 breakdown of percentage or numbers on how many are 2 A.  The smaller stations, that would be the
3 public and how many are private? 3 high school stations and the community college
4 THE WITNESS: It is roughly 80 percent 4 stations are on the air, so to speak, roughly three
5 public and 15 percent private, to the extent that 5 hours a day, five days a week, 15 hours a week, and
6 Harvard University is -- or Harvard College is 6 they have about a 39-week year with vacations and
7 private, and then about five percent are 7 spring break, et cetera, so they are putting it in
8 community-based, that necessarily -~ they are not 8 terms of ATH or average tuning hours, they are on
9 necessarily financed by an entity of the state. 9 the air about 1,755 hours a year.
10 They are financed by the community. 10 MR. CHOUDHURY: Your Honor, this is
11 CHIEF JUDGE BARNETT: Thank you. 11 beyond the scope. There are no numbers of ATH or
12 THE WITNESS: You're welcome. 12 estimates in his testimony.
13 BY MR. MALONE: 13 MR. MALONE: Well, if Your Honor
14 Q. And are some of these stations 14 please, he is describing the membership composition
15 extracurricular activities? 15 of IBS and as he has laid the foundation by saying
16 A. Yes, most of them are. 16 there are different types, his testimony in total
17 Q. And is there a problem with the 17 will describe, for the bench, the types of stations
18 stations paying money to SoundExchange, those that 18 that are members of IBS. This is how the 800
19 are state institutions? 19 members of his testimony refers to breakdown.
20 A.  Yes, many of the 50 states have a rule 20 CHIEF JUDGE BARNETT: Sustained.
21 that the state taxpayer money cannot be paid for 21 JUDGE FEDER: Mr. Malone, can you pull
22 lobbying or a lobbying group and SoundExchange uses 22 the microphone a little closer to you.
23 some of their money for lobbying. 23 MR. MALONE: I'm sorry.
24 Q. Would you elaborate, please, on the 24 BY MR. MALONE:
25 activities that member stations participate in with 25 Q. Iam going to hand you a document
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marked IBS Exhibit No. 9001, which in the witness
binder is Tab 4, and would you identify that,
please.

A. Yes, this is IBS comments on
SoundExchange and CPI joint rate proposal.

Q.  And again, going to the last page, is
that your signature?

A.  Yes,itis.

MR. CHOUDHURY: Your Honor, we object
to questions and the admission of this exhibit. We
understand these comments are part of the overall
record in the proceeding, but there is nothing in
the testimony about this document.

MR. MALONE: If Your Honor please, the
sequence of events here is that CBI joined in a
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testimony, we don't think there is anything that
addresses that here.

CHIEF JUDGE BARNETT: Mr. Malone, the
proposed settlement between SoundExchange and CBI
was published, as you are well aware. We did
receive comments on that. Those comments are part
of the overall record. They relate solely to the
CBI settlement and our -- while that is not
unrelated to what we are doing here, our
consideration of those comments will be done in the
context of that settlement.

MR. MALONE: Well, if Your Honor
please, that's -- however the bench wants to deal
with that is fine. I do think that there are
serious allegations which are unrebutted on paper

16 motion to adopt certain regulations that they 16 or in live testimony, and we will stand on the
17 agreed upon with SoundExchange. That was filed, 17 record as you have it.
18 and we opposed that, and in the comments we filed, 18 CHIEF JUDGE BARNETT: Okay. Thank you.
19 you will note that the -~ on information and 19 MR. MALONE: I think that concludes my
20 belief, we indicated that the -~ there were some 20 questions, Mr. Kass.
21 problems with the bona fides of the agreement 21 JUDGE FEDER: Mr. Malone, did you
22 because of some side payments. 22 intend to offer the written testimony?
23 SoundExchange -- I'm sorry, CBI filed 23 MR. MALONE: I'm sorry, Your Honor, I
24 written testimony. We filed interrogatories and 24 neglected to do that. Thank you.
25 document production requests which were denied, and 25 We offer Exhibit 9000.
6268 6270
1 so SoundExchange -- or I'm sotry, CBI did not offer 1 CHIEF JUDGE BARNETT: Is Exhibit 9004
2 a witness in this proceeding so that is certainly 2 his testimony?
3 not supported by testimony, and I think our 3 MS. WHITTLE: 9000 is the written
4 position would be that the proposal is -- you know, 4 testimony of Mr. Kass.
5 what's sauce for the goose is sauce for the gander. 5 CHIEF JUDGE BARNETT: 9000, oh, I
6 And if our opposition is going to be 6 thought it was 9004.
7 not admitted, then we don't think that there is any 7 MR. MALONE: No, we are not that
8 evidence in the record that supports the agreement 8 prolific.
9 between SoundExchange and CBI, and so I think the 9 CHIEF JUDGE BARNETT: Any objection to
10 consequences of excluding our opposition would also 10 Exhibit 9000?
11 have the effect of excluding any affirmative 11 MR. CHOUDHURY: No objection.
12 showing by CBI, and without that, I don't think 12 CHIEF JUDGE BARNETT: Exhibit 9000 is
13 there is any record support for the CBI proposal. 13 admitted. Thank you, Mr. Malone.
14 CHIEF JUDGE BARNETT: Mr. Choudhury? 14 (IBS Exhibit No. 9000 was admitted into
15 MR. MALONE: Briefly, we don't think 15 evidence.)
16 this situation is any different than the situation 16 CHIEF JUDGE BARNETT: Mr. Kass, you
17 with Mr. Papish, and in fact, in this situation, 17 might have some more questions to answer, so we're
18 there was certainly opportunity to file rebuttal 18 not going to let you off the hook that easy.
19 testimony in this proceeding and that was not filed 19 CROSS-EXAMINATION BY COUNSEL FOR
20 by IBS in this proceeding, and of course, this SOUNDEXCHANGE
21 document is part of the record with all of the 20 BY MR. CHOUDHURY:
22 comments that were filed about the settlement which 21 Q. Twillletyou off the hook pretty
23 were not just from IBS but with respect to the fact 22 easy. Thank you for your patience in waiting with
24 record and the testimony of this witness which 23 us for your testimony.
25 should be restricted to his written direct 24 As you know, my name is Anjan Choudhury
25 and I represent SoundExchange. Just a couple of
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1 questions. 1 having been previously duly sworn, to tell the
2 There are members of IBS who don't 2 truth, the whole truth and nothing but the truth,
3 Webcast, correct? 3 testified as follows:
4 A Yes. 4 MR. POMERANTZ: Just so everybody has
5 Q. And do you know what percentage of your 5 what they should have, there should be two binders,
6 total membership engaging in Webcasting? 6 the first of which I believe is just his direct and
7 A. No. 7 rebuttal testimony with exhibits, and the second is
8 Q. Do you know how many -- well, let me 8 some other documents we may refer to during the
9 ask you: You know, in your testimony, you referred 9 course of the examination. I believe inside the
10 to the state laws. 10 pocket part of the -- maybe the first binder will
11 Do you recall what -~ 11 be some demonstrative slides that we will be going
12 A.  Yes. 12 through.
13 Q. Can you identify an example of one of 13 DIRECT EXAMINATION BY COUNSEL FOR
14 those state laws? SOUNDEXCHANGE
15 A. By chapter and verse? I mean, New York 14 BY MR. POMERANTZ:
16 State, for instance, which I am a citizen of, has a 15 Q. Good morning, Professor Rubinfeld.
17 statute -- actually numerous statutes which say 16 A.  Good morning.
18 that New York State taxpayer money may not be used 17 Q. Iremind you that you are still under
19 for -- to pay a lobbyist or lobbying organizations. 18 oath.
20 Q. And what you mean by that, is that 19 A. Tam
21 those laws mean that you can't donate, for example, 20 Q. So we are here today to discuss your
22 to a lobbying organization, correct? 21 written rebuttal testimony and, in particular,
23 A. No. It means that you can't use state 22 we're going to address just a few of the topics
24 taxpayer money to pay an organization that lobbies. 23 that you raised there.
25 Q. Would you agree that state taxpayer 24 Let's look at the first slide. If you
25 could tell the judges what topics we will be
6272 6274
1 organizations, like IBS members, they pay 1 addressing this morning.
2 electricity bills, correct? 2 A. Sure. Iwill be commenting on some
3 A. Typically, no. They are provided free 3 aspects of the iHeart-Warner deal as a possible
4 by the university. 4 benchmark, and then I'll also talk about the
5 Q. Soit's your testimony that under your 5 Pandora-Merlin deal, and then I want to make a few
6 understanding of the laws, that state organizations 6 responses to some of the critiques of the
7 cannot pay any bills for any organization that has 7 interactivity adjustment that I used to go from the
8 alobbying component to it? 8 interactive services to get a benchmark with
9 A. Correct. 9 respect to noninteractives.
10 Q. And you are not a lawyer, correct? 10 Q. Right.
11 A.  Absolutely not. 11 MR. POMERANTZ: So, Your Honor, the
12 MR. CHOUDHURY: Thank you. That is 12 first topic, the iHeart-Warner topic, will be
13 all. 13 confidential. One small portion of the
14 CHIEF JUDGE BARNETT: Any further 14 Pandora-Merlin will also be confidential. The rest
15 questions from anyone? 15 will be open.
16 Thank you very much, Mr. Kass. 16 So I think if we can start with it
17 THE WITNESS: Thank you, Your Honor. 17 closed and then we'll bring everybody back.
18 (Witness excused.) 18 CHIEF JUDGE BARNETT: Thank you.
19 MR. POMERANTZ: Your Honor, 19 Anyone in the courtroom who has not signed the
20 SoundExchange calls Professor Daniel Rubinfeld as 20 nondisclosure certificate, please wait outside.
21 our next witness. 21 (THIS ENDS PUBLIC SESSION)
22 CHIEF JUDGE BARNETT: Professor 22 (RESTRICTED SESSION BOUND
23 Rubinfeld, you remain under oath, so you may be SEPARATELY)
24 seated. 23
25 DANIEL L. RUBINFELD, 24
25
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1 1 the rate period. Everything fits very closely to
2 2 the Pureplay settlement itself.
3 3 Q. And then if we could go to the next
4 4 slide, Slide 14.
5 5 Could you explain to the judges your
6 6 views as to whether the Pandora-Merlin deal is
7 7 representative as -- for purposes of benchmark
8 8 considerations?
9 9 A. Sure. AsIthinkI expressed in my
10 10 original testimony, I would be very concerned
11 11 myself without relying on a single agreement in
12 12 order to reach a decision about what the
13 13 appropriate rate setting ought to be, and that is
14 14 particularly true because the agreement was one
15 15 that was affected by the shadow.
16 16 This particular agreement with Merlin
17 17 involves -- does not involve any of the three
18 18 majors and Merlin is a significant player, but they
19 19 have less than five percent of all the performances
20 20 on Pandora. So you have to be careful about what
21 21 inferences you draw from that size sample, if you
22 22 will. And so there is no agreement. Ifthere were
23 23 other agreements that Pandora had with the majors,
24 24 that would add more information. It would still
25 25 suffer from the shadow problem, but at least
6295 6297
1 (THIS BEGINS PUBLIC SESSION) 1 provide more information so I would just be very
2 BY MR. POMERANTZ: 2 nervous about drawing any simple conclusion just
3 Q. Now, Professor Rubinfeld, if we could 3 from the Merlin agreement.
4 turn back to Slide 12. 4 JUDGE STRICKLER: Question for you,
5 Is this a summary of the points you 5 Professor Rubinfeld: I just want to get a sense of
6 want to address today relating to Pandora-Merlin? 6 how many contracts you looked at, separate and
7 A.  Yes. 7 apart from market share, which is a different
8 Q. Let's go to the first point, which I 8 issue, versus the number of contracts that were
9 think is described on tab -- on Slide 13. 9 looked at by the services, how many contract pairs
10 Could you just walk the judges through 10 did you look at to reach your estimate of -~ for
11 your views about the effects of the shadow of the 11 proposed rates?
12 statutory license on the Pandora-Merlin deal? 12 THE WITNESS: Well, I looked at over 80
13 A.  Yes. My view is that this deal, like 13 -- on the interactive side, over 80 contracts, 60
14 the iHeart deal is -- was affected by the shadow of 14 of which had data on play rates that I used in the
15 the statutory license. There is just no way to 15 calculations, so the actual calculations had about
16 avoid that. 16 60 contracts.
17 In this particular case, you see the 17 JUDGE STRICKLER: So 60, and
18 effect of the shadow because the headline rate on 18 iHeart-Warner, if we're just keeping score -- and
19 the deal was essentially a mirror of the Pureplay 19 again, in this regard and no other way, just so I
20 rates, and so everyone knew when the deal was being 20 get a sense of this aspect of it, they relied on -~
21 negotiated that Pandora had the option to take -- 21 they have 28 agreements that they had proposed. I
22 to accept the Pureplay rates and enter into this 22 understand you may have criticisms of a number of
23 deal, but it is very hard for me to see why the 23 them, but I believe they have 28; is that right?
24 shadow wouldn't have a big effect on the 24 THE WITNESS: There are a lot of --
25 negotiations, and the deal ends on the last day of 25 yeah, I think there are 27 agreements with indies,
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1 that's correct. 1 variations aside for a moment ~~ I don't mean to
2 JUDGE STRICKLER: Plus the 2 minimize the importance of it, but just leave it
3 iHeart-Warner makes 28. 3 aside and leave the market share aside that's
4 THE WITNESS: Right. 4 represented by these agreements -- again, not
5 JUDGE STRICKLER: And then we have the 5 intending to minimize the importance of that, what
6 Pandora-Merlin agreement. Would you consider the 6 import, if any, do you put on the fact that you
7 Pandora-Merlin agreement one separate agreement or 7 looked at 60 agreements versus the fact that the
8 does it constitute -~ each time one of the Merlin 8 services looked at 29 agreements?
9 entities opts in, it constitutes a separate 9 THE WITNESS: It's not -- I do think
10 agreement between -~ from an economic point of 10 the 60 are substantially more informative than 29,
11 view, between that entity that opted in and 11 but it's not just by counting contracts.
12 Pandora? 12 JUDGE STRICKLER: That's my point.
13 THE WITNESS: I think of it as just one 13 That's why I was holding the other things aside.
14 agreement because everyone who opts in is opting in 14 So I hold them constant, if you will. Just -- so
15 to exactly the same terms, so I think it is -- for 15 if I understand correctly, it's not the mere fact
16 me, it is more proper to say one agreement that 16 that you looked at 60 and they looked at 29, it's
17 affects let's say up to five percent of the market. 17 the information you can glean from the agreements
18 JUDGE STRICKLER: ButI understand the 18 that makes them relevant if the 60 were less
19 market is a different issue. 19 informative than the 29. And I'm not saying that's
20 THE WITNESS: Right. 20 your testimony. But if the 60 were less
21 JUDGE STRICKLER: I am purposely 21 informative than the 29, then the 29 would be more
22 holding that aside and asking the question. 22 pertinent to setting the rate, if that were the
23 So you looked at about 60 agreements 23 case?
24 and the services in that regard looked at 24 THE WITNESS: Yes, I agree. I agree
25 approximately 29 agreements; is that right? 25 with that. And, for me, it's -- there's variation
6299 6301
1 THE WITNESS: Yes. But I think that is 1 in the 60 was important and also the fact that
2 correct, but it's important for me to see what kind 2 their -~ that the shadow effect was less
3 of'variation there is in the agreements, the more 3 substantial because they were interactive and not
4 there is variation, the more information you get 4 poninteractive agreements.
5 about how different circumstances might affect the 5 JUDGE STRICKLER: Thank you.
6 agreement, so I think you're going to see -~ if you 6 BY MR. POMERANTZ:
7 look at the indie agreements, you are not going to 7 Q. Allright. So let's turn to the next
8 see the kind of variation you'd see when you look 8 slide, which is the steering provision.
9 at all the interactive agreements. 9 A (Witness complies.)
10 JUDGE STRICKLER: Could that be because 10 Q. And if'you could discuss first the
11 the indies are more in the nature of price-takers? 11 first two bullet points and what your views are
12 THE WITNESS: Yes. 12 about the steering provision?
13 JUDGE STRICKLER: And the majors have 13 A.  Well, the first -- first point is that
14 sufficient market power to not be mere 14 one, I think that's been made before by others, but
15 price-takers? 15 if Pandora has made a promise to steer in favor of
16 THE WITNESS: I think that is part of 16 Merlin you can't do that with respect to all of the
17 it, yes. There's more -- both -- I think both 17 other record companies because the total volume of
18 sides have some power but I think -- as I've 18 sales is a hundred percent. If you are steering
19 expressed in other ways, the majors do have 19 against every one then you have more than a hundred
20 substantial bargaining power and that puts them in 20 percent. So it's really an arithmetic point, but I
21 adifferent position, but the fact is that when I 21 think it's an important point.
22 looked at the roughly 60 deals that had per-play 22 The second -- the second point is that
23 rates, I saw a significant variation so the 23 the statutory license is not going to have a
24 bargains are going on there were somewhat distinct. 24 steering component to it. So it's a little hard
25 JUDGE STRICKLER: Leaving the 25 for me to know exactly what implications you're
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1 going to draw from from steering, from the promise 1 the independents unable to exercise that threat?
2 of steering. Because you can't -- you're not going 2 THE WITNESS: Well, you know, there are
3 to see it, ultimately. in the statutory license and 3 so many indies, so it's hard to say. But I assume,
4 ultimately bargains are going to be bargains that 4 typically, they're only going to have a few artists
5 are made around the presence of the statutory 5 that have really the name recognition and the power
6 agreement. 6 to make a difference. So, you know, threatening to
7 Q. Now, Professor Shapiro has testified 7 remove, say, your top artist if you're one of the
8 that the threat of steering, alone, would lead to 8 major indies may not have the same -- it may not be
9 lower rates from record companies. 9 as credible because without that artist you may not
10 ‘What's your view of that opinion? 10 sell many records -- I mean -- sorry -- many songs
11 A. I--Tdon't think it's likely to 11 atall.
12 happen because I don't think the threat is - is a 12 JUDGE STRICKLER: So if the record
13 credible threat would be the texrm we use in 13 company industry was more atomistic, the threat of
14 economics, and the reason is -~ the reason is that, 14 steering would be more credible, but because it's
15 first of all, the record companies, as I have said 15 not that atomistic to have market shares that show
16 a number of times before, do have substantial 16 some -- the level of concentration that exists, it
17 bargaining power and they have responses to the 17 makes the ability of the majors to rebut the
18 threat that takes away its credibility. In the 18 threat, if you will, more likely to be successtul?
19 rather strong version, they could -~ they could 19 THE WITNESS: I think that's true. You
20 look to other sources of listeners and say we're 20 know, we're in a world that is very far atomistic.
21 going to consider not using your service, but they 21 That's the world we've been in for a long time and
22 don't have to go that far. They could say we're 22 T think that does affect the points I've made. So
23 not going to -- to feature all of the same artists, 23 yes, I agree. Highly atomistic. I can imagine
24 maybe we'll take some of our top artists off our 24 steering having a bigger impact. I mean, that's a
25 offerings, and we just -- we can vary what we do 25 harder world for me to imagine because I have been
6303 6305
1 for you, basically, as a service if you think 1 in the world of seeing three or four more major
2 you're going to threaten us. 2 companies having a pretty big impact.
3 And so I think the fact that they do 3 JUDGE STRICKLER: Thank you.
4 have that kind of bargaining power is really going 4 BY MR. POMERANTZ:
5 to make a threat nonviable, noneffective. And 1 5 Q. Aliright. Let's go to the last topic
6 haven't seen an example of a real threat. The 6 that you have said you wanted to address this
7 steering that we see in iHeart as part of the 7 morning. It's on Slide 17. And you said you
8 negotiation, it was more of a carrot than a stick 8 wanted a response -- to respond to two different
9 and that I understand. I do understand that 9 critiques that you've seen and read about of your
10 steering can have an impact. We discussed that at 10 interactivity adjustments. The first one you
11 some length, but I don't think it's, alone, a 11 describe as subscription versus ad supported. And
12 credible threat. So I don't think you would see 12 we've heard testimony from some of the other
13 everyone negotiating an agreement to steering in 13 economists who have testified that it's improper to
14 their contracts. 14 look at subscription prices for calculating an
15 JUDGE STRICKLER: Professor, do you 15 interactivity adjustment because it ignores the
16 think that the smaller independents have that same 16 predominantly ad-supported model of noninteractive
17 bargaining power to make the -- to respond to the 17 services.
18 threat of steering, as you just described it? 18 What's your response to this criticism?
19 THE WITNESS: No, they wouldn't have. 19 MR. JOSEPH: Your Honor, I object to
20 They wouldn't have quite the same bargaining power, 20 these lines -- the witness fully addressed these in
21 that's quite right. I mean, I think it's more 21 his direct appearance. In fact, that was the
22 likely if you're going to see steering at all, it 22 appropriate time to do so, at transcript 1831 to
23 would be with some of the smaller players. 23 32, and the second subject was 2026 to 2034. He
24 JUDGE STRICKLER: What do the 24 had an opportunity to respond to the rebuttals in
25 independents lack that the majors have that makes 25 his direct and that was the scheme that the parties
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1 agreed to. 1 are off base because they're mixing -- they're
2 MR. POMERANTZ: Your Honor, I actually 2 mixing ad-supported and subscription services.
3 do agree that to some extent this testimony today 3 They're mixing different models. So they don't get
4 should be somewhat limited because of the fact that 4 --they don't form the real issue I wanted which is
5 he was here for a long time the last time. That 5 how to separate out the different functionalities
6 being said, this particular point he did address in 6 in the two types of services.
7 his rebuttal and there's been a lot of testimony 7 Q. Allright. And then the second
8 between when he was here the last time and today, 8 criticism that was raised by some of the economists
9 and ] just wanted to give him an opportunity to 9 was that you have assumed that the ratio between
10 briefly respond to what the other experts have 10 subscription prices and royalty rates would be the
11 said, which I think is appropriate in the rebuttal 11 same for noninteractive services as interactive
12 phase of the case. 12 services, and they say that that assumption is
13 MR. JOSEPH: Your Honor, just one last 13 unreasonable.
14 point. To the extent he addressed it in his 14 How do you respond to that?
15 rebuttal, it was not proper in the rebuttal because 15 A. That is the assumption I spelled out,
16 in the direct testimony of the experts they didn't 16 and I do think it's reasonable and I can give you a
17 criticize his models for the interactive service. 17 ‘brief description of why I think it's reasonable.
18 They were talking about the past. So it was 18 This would be slightly technical, but I'll do my
19 improper rebuttal testimony to begin with. 19 best.
20 MR. POMERANTZ: That's not true, and I 20 So, basically, in the world we're
21 can explain to you why. 21 talking about, the key input to producing music is
22 CHIEF JUDGE BARNETT: No. 22 obviously recorded for music services, recorded
23 I'm going to allow it. It's just so we 23 music itself. So we have that key input and that
24 have all of our notes in one place on this topic. 24 key input drives the royalty rates. All the other
25 Thank you, Mr. Pomerantz. 25 inputs are relatively modest in terms of the
6307 6309
1 BY MR. POMERANTZ: 1 wvariable costs. There may be very significant
2 Q. Letme just restate the question, then. 2 fixed costs. The investments, for example, that
3 We've heard testimony from some of the 3 Pandora makes are very significant, but the actual
4 other economists in this matter that it's improper 4 incremental costs are not very high.
5 to look at subscription prices for calculating an 5 And, furthermore, there's not likely to
6 interactivity adjustment because it ignores the 6 be much substitution between the key input, which
7 predominantly ad-supported model of noninteractive 7 isthe music -~ recorded music and the other inputs
8 services. 8 that they're not very high to start with, and I
9 What's your response to that criticism? 9 don't think there's much substitution. So if
10 A. My response is that it's -- my goal was 10 you -- if you take that world and then you add to
11 to try to get as clean a calculation that accounted 11 it the fact that downstream, at least as I
12 for the different functionality between 12 testified and others have as well, there's
13 subscription -- between interactive and 13 substantial competition among all the different
14 noninteractive services. And so looking, for 14 kinds of alternative retail services, both
15 example, at subscriptions alone allows me to do 15 interactive and noninteractive, which makes the
16 that. Looking at ad-supported services separately, 16 elasticity of demand quite high and likely, in my
17 which I also did, gave me a relatively clean 17 view, given convergence, makes the elasticity of
18 exercise, but not as clean because the ad-supported 18 demand for interactive services quite similar to
19 services do -- between interactive and 19 the elasticity for demand for noninteractive
20 noninteractive do depend on different business 20 services.
21 models, and that would affect the results to some 21 Now, if you take each of the components
22 extent. 22 1 have talked about, the fact that music is the key
23 But calculations that cover all the 23 input, there's very little substitutability, and
24 revenues like the -- one of the calculations that 24 the downstream elasticity of demands are relatively
25 Professor Lichtman put forward last week, to me, 25 similar for both interactive and noninteractive
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1 services. 1 MR. RICH: Cross-examination, Your

2 You can actually take the Hicks 2 Honor?

3 Marshall relationship that a bunch of the experts 3 CHIEF JUDGE BARNETT: Yes. Let's

4 have talked about that explains how you get derived 4 begin. We might have to break it with our break,

5 demand and you can simplity it. And the way I 5 but...

6 would simplify it intuitively would be to say let's 6 MR. RICH: This can be in open session,

7 look downstream at the so-called Lerner condition, 7 Your Honor. Ithink the entire examination can be

8 which Professor Shapiro has referred to a number of 8 in open session.

9 times and other experts have as well, and the 9 CHIEF JUDGE BARNETT: Outstanding.
10 Lerner condition says that the markup of price over 10 CROSS-EXAMINATION BY COUNSEL FOR
11 cost is inversely related to the elasticity of PANDORA
12 demand for that particular product. 11 BY MR. RICH:

13 So the markup over cost is the markup 12 Q. Good morning, Professor Rubinfeld.
14 over basically royalty because the royalty is the 13 A.  Good morning.
15 miain input in the music. And if the elasticity 14 Q. Iwould like to start by coming back to
16 demands are the same, then it's very easy to see if 15 the colloquy you had with Judge Strickler about the
17 you just look at the Lerner conditions that the 16 relative numbers of contracts that have been drawn
18 relationship between the royalties will be -- the 17 from by the parties in crafting their benchmarks.
19 ratio of the price of the royalty will be the same 18 Do you remember that discussion?
20 for both interactive and noninteractive services. 19 A.  Yes.
21 Tt follows directly by looking at two different 20 Q. Ibelieve you testified, to the best of
22 Lerner conditions, one for interactive and one for 21 your recollection, that you drew from about 60
23 noninteractive services. The subscription price 22 agreements in framing your interactive services
24 for the interactive is twice the subscription price 23 benchmark?
25 for the noninteractive. If you're going to have 24 A, Yes.

25 Q. Ifyou would take the first of the two

6311 6313

1 Lerner conditions to be equal, the royalty has to 1 binders that Mr. Pomerantz provided you, Mr.

2 be twice as high. 2 Rubinfeld Direct Exhibit Volume I, and turn to Tab

3 So the assumption I made is an 3 20.

4 assumption, but it's an assumption that, to me, 4 A. (Witness complies.)

5 intuitively makes sense because it fits the 5 Q. Ibelieve it's labeled Exhibit 16-A to

6 conditions that we learned about it that describe 6 your written direct testimony.

7 the nature of competition in this industry. 7 Do you see that?

8 MR. POMERANTZ: Your Honor, I have no 8 A.  Yes.

9 further questions at this time. 9 Q. Canyou describe what's set forth on
10 CHIEF JUDGE BARNETT: Thank you. 10 that exhibit?

11 MR. JOSEPH: I'm sorry. Your Honor, at 11 I don't mean numerically, but

12 the risk of trying the Court's patience, I move to 12 functionally what is that exhibit doing?

13 strike that last answer on the ground it goes far 13 A.  This comes -~ this comes from, I think,
14 beyond a simple response into what purports to 14 my initial report, and I think I would want to look
15 be -~ probably is -- purports to be an analysis. I 15 at the report to put it in context. It describes a

16 don't know how we get that in and get no chance to 16 range of adjusted interactive benchmark rates. I
17 respond. 17 don't recall the full context. If you need more I
18 MR. POMERANTZ: Your Honor, that was 18 need to go back and look at my report.

19 directly responsive to their rebuttal to Professor 19 Q. Well, I'm not going to ask you, at this

20 Rubinfeld and all the facts he testified to are in 20 late date, to refresh yourself about your report,

21 the record already. 21 but is it accurate that this sets forth the

22 CHIEF JUDGE BARNETT: 1 think it was 22 entities and license agreements from which you drew
23 directly responsible -- or responsive, Mr. Joseph. 23 data that you based your interactive rate

24 So we'll not strike it. Overruled. 24 calculations on?

25 MR. POMERANTZ: Thank you, Your Honor. 25 A. Ibelieve that's correct.
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O 1 Q. Now, if you look at the next to last 1 forms the basis for your recommendations to these
2 column, which is labeled "Adjusted Minimum Per-Play 2 judges, you drew data from 26, not 60 interactive
3 Rate,"” do you see that? 3 service agreements, correct?
4 A.  Yes. 4 A. Tam not -- I gather your point, just
5 Q. AmlI correct that it is from the data 5 not a hundred percent sure this is the exact right
6 listed in that column that you derived your 6 number, but -~ because I'm not sure -- I just don't
7 per-play rate from which your rate proposal derives 7 recall why 16-A is different than 16, but if your
8 in this case? 8 general point is that not all of the contracts have
9 A. Ithink that's likely correct, but I 9 minimum play rates, that's correct.
10 need to go back and look at my report to be certain 10 Q. That wasn't the general point. Iask
11 ofthat. Give me just a minute. 11 you simply to answer my question -
12 Q. Sure. 12 A.  Well, I told you --
13 A. T'mjust having trouble. 13 Q. -~ whether you -- hold on. Whether you
14 Q. I'm advised that the reference may be 14 can cite anything in any of your testimony, any of
15 at Paragraph 227 of your written direct testimony. 15 your exhibits that would refute the proposition
16 A. Okay. Thank you. 16 that in calculating the recomunended per-play rates
17 Yeah. The reason I was hesitating is 17 here you relied on exactly 26 interactive service
18 because the paragraph you referred me to does 18 agreements. That's correct, isn't it?
19 describe Exhibit 16 and I -- you showed me 16-A and 19 That's a "yes" or "no."
20 I just don't recall why there's a 16-A and -- 20 A. No. Itold youI'm not certain that
21 rather than 16. I don't have any -- so there may 21 16-A rather than 16 reflects the correct number. 1
22 have been a distinction. I just don't recall what 22 certainly know that the number is less than a full
23 made me refer to 16 in the text and this is 16-A. 23 number of contracts I looked at, but I -
24 T just don't remember the difference. 24 Q. Do you even know if you have an Exhibit
’ 25 Q. I'm not sure we can solve that during 25 16 in your testimony, sir?
6315 6317
1 this colloquy, but let me ask you this: Focusing 1 A. Ttold youlI don't recall. I don't
2 on that next to last column and presuming for 2 have any recollection that I -- recollection at all
3 purposes of this examination that the data depicted 3 as to why this is 16-A.
4 in that column are the source for the rate proposal 4 Q. Now, in Paragraph 3 of your written
5 you make respecting per-play rates as depicted at 5 rebuttal testimony you state as to the
6 Paragraph 227 and following the direct examination, 6 iHeart-Warner and Merlin-Pandora agreements that,
7 how many data points appear in that column? 7 quote, "neither is informative,"” unquote.
8 A.  Which column? 8 Do you recall that testimony?
9 Q.  The next to last column in Exhibit 9 A.  And where did you say, six?
10 16-A. How many data points did you draw from in 10 Q. Paragraph 3 of your written rebuttal
11 that next to the last column? 11 testimony.
12 A. It'shardto -~ 12 A. Let me dig that out.
13 Q. Icount26. 13 Yes.
14 A.  Yeah. I was going to say it's hard to 14 Q. And, again, at Paragraph 74 of that
15 count exactly. I would say just under 30. So if 15 testimony you state that you find that the
16 you tell me it's 26, that could be right. 16 Pandora-Merlin deal, quote, "to be uninformative as
17 Q. So not 60, correct? 17 abenchmark for this proceeding,” unquote; is that
18 A.  Well, there were originally - there 18 correct?
19 are not 60 in that column. There are originally 19 A.  Yes.
20 about 80 contracts, but they were not -~ not all of 20 Q. You actually don't believe that to be
21 them had minimum per-play rates. Many of them had 21 the case, do you?
22 other parts of the contract, but not minimum 22 A.  You will have to explain.
23 per-play rates. 23 Q. You actually believe that the judge
‘ 24 Q.  So the record is clear, in deriving 24 should consider these benchmarks, don't you?
25 what you call your minimum per-play rates that 25 A. No, I believe -- well, one could
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1 consider all the evidence, but I believe the right 1 Q. Butthat description of the license as
2 way -- the best way to go at -- informing the issue 2 atrial license is another one that you no longer
3 at hand is to focus on the interactive agreements 3 stand by; isn't that true?
4 the way 1 have described. 4 A. 1--itsounds like you're recalling
5 Q. Do you recall at your deposition 5 something I said on a deposition, which I don't
6 indicating that you thought it was an unfortunate 6 actually recall.
7 choice of words on your part to call these 7 Q. Do you believe sitting here today that
8 uninformative? 8 the Merlin license was accurately described as a
9 A. I'may have said that, yes. 9 ftrial license?
10 Q. Do you have a different view today? 10 A. Well, it's an agreement that was
11 A.  Well, we've had -- the reason I -- 1 11 actvally reached and put in place, but I -- I
12 probably said that would be -- was because we had 12 believe at the time T wrote this I viewed it as a
13 discussion about these agreements and the 13 trial license because I believe that there was -~
14 agreements are part of the picture, and I think 14 the thought was that if the license was successful
15 it's reasonable to take them into account. So 15 for both parties it would continue beyond the
16 maybe uninformed of saying we should literally 16 two-year period.
17 disregard them may be too strong a statement. 17 Q. Does that make it distinguishable from
18 Q.  You also characterize the 18 almost any other license in which parties,
19 Merlin-Pandora, and iHeart-Warner agreements as, 19 depending on the success or lack of success of a
20 quote, "atypical,” unquote, don't you again in 20 commercial agreement, will decide whether to carry
21 Paragraph 37 21 forward or continue or extend that agreement?
22 A. Yes. 22 A. Ithink every license has to be treated
23 Q. For reasons we'll discuss further; but 23 separately.
24 here, again, you wouldn't urge the judges to 24 Q. And with respect to its two-year term,
25 totally disregard them on the basis of what you 25 please remind the judges of the average duration of
6319 6321
1 term their atypical nature, would you? 1 the interactive services agreements in which you
2 A.  Ithink they should be given, let's 2 rely for benchmarking?
3 say, very little weight, not just because they're 3 A. Tdon't know the exact average, but
4 atypical, but because of the reasons I have stated 4 they're in the same ballpark.
5 earlier today and earlier in my report. There are 5 JUDGE STRICKLER: Which same ballpark
6 specific reasons. The fact that they're negotiated 6 isthat?
7 in the shadow of the current hearing as well as 7 THE WITNESS: Yeah, same ballpark,
8 the -- if we're talking about Merlin and the shadow 8 through typically in the two-year range.
9 of the Pureplay rates. 9 BY MR. RICH:
10 Q. InParagraph 71 of your written 10 Q. Now, you'll recall that in your written
11 rebuttal testimony, turn to that, please. 11 direct testimony you derived from the Web IIT
12 A. (Witness complies.) 12 remand determination four economic tests to
13 CHIEF JUDGE BARNETT: This is the 13 evaluate potential benchmarks.
14 restricted material? 14 Do you recall that?
15 MR. RICH: I think what T am citing -- 15 A.  Yes.
16 thank you, Your Honor -- will not impinge on 16 Q. And at Page 14 of your written rebuttal
17 restricted status. 17 testimony you assert in the caption to the
18 THE WITNESS: I'm there. 18 succeeding section that the Merlin agreement quote,
19 BY MR. RICH: 19 "fails the judges' comparability test," unquote,
20 Q. You further criticize the Merlin 20 correct?
21 agreement as quote, "a two-year trial license," 21 A. Where are you, sir?
22 unquote, that is, quote, "in sharp contrast to the 22 Q. Page 14 of your written rebuttal
23 statutory licenses five-year term," unquote. 23 testimony.
24 Do you see that? 24 CHIEF JUDGE BARNETT: Do you have a
25 A.  Yes. 25 paragraph number?
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1 THE WITNESS: It's a heading, Your 1 Webcasting services and the sellers are record
2 Honor. 2 companies;" is that correct?
3 MR. RICH: It's a heading in Section B, 3 A. Yes.
4 Your Honor. 4 Q. You would agree that the Merlin deal
5 CHIEF JUDGE BARNETT: Oh, thank you. 5 was entered into between a statutory Webcasting
6 THE WITNESS: Heading 1 under Section 6 service and record companies, correct?
7 B, Your Honor. 7 A. Twould agree with that.
8 BY MR. RICH: 8 Q. So it doesn't flunk the second test
9 Q.  The Pandora-Merlin agreement fails the 9 either, does it?
10 judges' comparability test and is an inappropriate 10 A. Tt does not, but the -- I was not
11 benchmark." 11 asking the question the way you described it is
12 Did I read that correctly? 12 whether one flunks a test or not. The question is
13 A.  Youdid. 13 how relevant the test is in forming the ultimate
14 Q. Now, let's examine that contention 14 question as to whether something is a good
15 against your chosen four economic tests. If we 15 benchmark. So, certainly, B set -- both parties
16 could put up on the screen the text of Paragraph 16 satisfied B. A, I would say I have issues with for
17 122 from your written direct testimony, and T'lt 17 reasons I described.
18 represent to you and to the judges that that's an 18 Q. Okay. Let's keep going. Three -- now,
19 actual transcription just blown up for convenience 19 Cis the statutory license test, correct? Meaning
20 of the text of your four economic tests. 20 that the transaction occurred in a hypothetical
21 Do you recognize those, sir? 21 marketplace in which there is no statutory license,
22 MR. RICH: Why don't we hand the 22 correct?
23 witness a paper version of this if it will be 23 A.  Yes.
24 easier. 24 Q. Andyou agree that all the license
25 THE WITNESS: I do recognize it if that 25 agreements that are before the judges for
6323 6325
1 helps. 1 consideration are affected to some degree by the
2 BY MR. RICH: 2 shadow of the statutory license, correct?
3 Q. Okay. Let's go through these one by 3 A. Yes, but that degree varies
4 one. Willing buyer and willing seller test. You 4 substantially.
5 would agree, wouldn't you, that the Merlin-Pandora 5 Q. Hold on.
6 agreement is the product of negotiations between a 6 And I was going to say, nonetheless,
7 willing buyer and willing seller? 7 you believe that the Merlin deal was directly
8 A.  Yes. My only concern would be whether 8 influenced by the presence of the statutory license
9 the hypothetical marketplace is affected by the 9 to the extent that it should be given reduced
10 shadow of the existing agreements, 10 weight as a benchmark, correct?
11 Q. Which you get to in Part C, correct? 11 A. Well, not just the statutory license,
12 A. Ithink the shadow affects the number 12 but the -- with Pandora-Merlin, the presence of the
13 parts, not just Part C, 13 Pureplay agreement.
14 Q. You wouldn't dispute this agreement was 14 Q. AndI'll accept that as falling within
15 entered into between a willing buyer and a willing 15 the ambit for this purpose of the statutory
16 seller, correct? 16 license. Thank you.
17 A. That's correct. 17 And that's also a subject we'll turn
18 Q. Okay. So it doesn't flunk the first 18 to.
19 ftest, right? 19 Now, let's look at the last test, same
20 A. No, I don't think it flunks the test. 20 rights test, which you define as quote, "the
21 Q. Okay. Number 2 is same parties test, 21 product sold consists of a blanket license for the
22 do you see that? 22 record companies' complete repertoire of sound
23 A.  Yes. 23 recordings to be used in compliance with the DMCA
24 Q.  Which you define as quote, "the buyers 24 requirements,” unquote, correct?
25 in this hypothetical marketplace are the statutory 25 A.  Yes.
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1 Q. And you would agree that the Merlin 1 say because I can imagine some conditions under
2 agreement, with the adjustments proposed by 2 which they might want to go somewhat above the
3 Professor Shapiro for skips and pre-1972 3 Pureplay rate, but I would say that would surprise
4 recordings, meets this criterion, correct? 4 meifit did.
5 A.  Yes. There's a small issue about 5 Q. Yeah.
6 skips, but I don't think it's significant. I think 6 And that Merlin, accordingly, would
7 generally this would be correct. 7 have been unsuccessful had it attempted to
8 Q. So even giving a check minus to you're 8 negotiate such rates, meaning above Pureplay in all
9 a, with the reservations and assuming it doesn't 9 likelihood, correct?
10 double count your concerns in C, you would agree 10 A. 1--Twould say that's generally true,
11 with me that we get two checks, one check minus, 11 but the qualifier I have is that when the
12 and one X in stacking up against your four economic 12 negotiations include many dimensions, there may be
13 tests of the Pandora-Merlin agreement, correct? 13 certain features that have value to you that are
14 A.  This is not a system I would use for 14 not reflected simply on the Pureplay rate and
15 evaluating the benchmarks. I wouldn't do this by 15 then -- so then we could get into a question as to
16 having checks and check minuses. 16 how to value those additional features. And from
17 Q. You stand by your summary that the 17 the point of view of, say, Merlin, it may be those
18 Pandora-Merlin agreement fails the judges’ 18 features give it greater value than they would get
19 comparability test according to your own 19 under the Pureplay rate.
20 comparability critetia, correct? 20 Q. But how does -- how does your criticism
21 A.  Yes. 21 that the Pandora-Merlin agreement is -~ should be
22 Q. Okay. Turning back to the statute, the 22 discounted or given reduced weight on account of
23 shadow of the statutory license, you cite as the 23 the direct influence of the Pureplay rates? How
24 most fundamental reason the Merlin agreement is an 24 does that explain why Merlin would have agreed to
25 inappropriate benchmark. It's having been, quote, 25 rates below the Pureplay rates if, as you
6327 6329
1 "directly influenced by the Pureplay rates,” 1 hypothesize, the Pureplay rates ate, quote, "below
2 unquote. That's from your written direct testimony 2 market rates"?
3 of Paragraph 64; is that correct? 3 A. T'mnot convinced that Merlin has
4 JUDGE FEDER: Written rebuttal. 4 agreed to rates that are below the Pureplay rates
5 BY MR. RICH: 5 from their point of view. My analysis suggests
6 Q.  Written rebuttal testimony. 6 that that's not true.
7 Did I misspeak? 7 Q.  And where is that analysis set forth in
8 A. Yeah, I have it. That is correct. 8 any of your written testimony to demonstrate that
9 Q. And you go on to say in this regard 9 Merlin agreed to rates that were not below the
10 that because Pandora had the option to elect the, 10 Pureplay rates?
11 quote, "below market," unquote Pureplay rates, 11 A.  Well, I've read the testimony in the
12 Merlin was deprived of the ability to negotiate a 12 record by various experts that suggested that the
13 market rate," correct, same paragraph? 13 rate was below the Pureplay rate, and I did not
14 A.  Yes. You just left out the ellipses 14 find that convincing. Everything I read is
15 saying that the Pureplay rates are not 15 entirely consistent with the rates being at or -- I
16 precedential; but, otherwise, that's correct. 16 would say at the Pureplay rates.
17 Q. Thank you. 17 Q. And what is this everything that you've
18 And by below market you meant below the 18 read that indicates that the rates are at or above
19 statutory Web III rates; is that correct? 19 the Pureplay rates?
20 A. Yes. 20 A.  Well, for example, some of this goes
21 Q. Okay. Soltake it that your view is 21 back further in time, but I think we're going to
22 that Pandora would never enter into a direct 22 hear from Mr. Lexton coming up soon. I've read his
23 license agreement above the Pureplay rates during 23 written testimony, and that was consistent with the
24 the term of the Pureplay agreement, right? 24 rates being at the Pureplay rates. He described a
25 A. T wouldn't quite say never, but I would 25 lot of the elements of the Pandora-Merlin deal from
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1 Merlin's perspective and those items, as he 1 issue I did not find any analysis -~ I have seen
2 describes, or will describe it from Merlin's point 2 compelling.
3 of view has significant value. 3 Q. Did you do any of your own analysis of
4 Q. Anything else that you can recall other 4 the economics of the Merlin-Pandora deal; yes or
5 than what you understand the purport of Mr. 5 no?
6 Lexton's testimony to be? 6 A.  Sure, but by analysis, ] mean, I
7 A. Well, I have -- I've read testimony 7 evaluated the work that others have done. If by
8 from experts for Pandora describing their 8 analysis, you mean did I do my own calculations --
9 perspective, for example, Dr. Shapiro. I don't 9 Q. Yes.
10 read -~ I can't recall off the top of my head all 10 A. - on anumber of these elements?
11 the specifics of the testimony that I've heard -- 11 Q. Yes.
12 that I read, sorry, but I remember Dr. Shapiro 12 A. Many of these elements are very
13 talking about this issue as well. 13 difficult to analyze numerically. That's why
14 Q. And do you recall Dr. Shapiro 14 there's -- I can -- that's why there's some
15 testifying to the effect that the proper economic 15 difference of opinion.
16 interpretation of the Merlin-Pandora deal is that 16 Q. So is the answer no, you did not do
17 it calls for effective rates at or above Pureplay? 17 such an analysis?
18 A. Not specifically, but that would not 18 A. No,I don't think that's a fair
19 surprise me, but I -- I mean, maybe I'm confusing 19 characterization. To me, analysis means looking at
20 it. Ithought you -- you were asking me whether or 20 an issue as carefuily as you can with the
21 not I had found -- what I had seen that suggests 21 information you have. It doesn't mean it's limited
22 that the rates were at the Pureplay rate, and I 22 to doing calculations.
23 thought I explained -~ I've already explained that 23 JUDGE STRICKLER: Professor, if we
24 it's conceivable the rates could go so much higher 24 stick with the Pandora-Merlin agreement so we have
25 from the point of view of these parties. SoI'm 25 astated rate for the final year of .14 with
6331 6333
1 not sure -- 1 steering, it could go down to .11. Now, asT
2 Q.  Sir, I wasn't asking you what's 2 understand it, the questions and answers that have
3 conceivable. I was asking you what basis, whether 3 been going back and forth for now deal with whether
4 from your own analysis or from any of the testimony 4 or not the actual effective rate, as opposed to
5 you've reviewed, leads you to form a professional 5 that headline rate, is below, at, or perhaps even
6 opinion as an economist that the best and most 6 above the Pureplay rate.
7 proper reading of the Merlin-Pandora deal is that 7 To determine that, don't you need to
8 it calls for rates at or above the Pureplay rates? 8 know -- it seems that was a -~ and correct me if
9 A. Calls for rates. I'm not sure what you 9 I'm wrong, we need to know the value, market value
10 mean. I'm saying that when I read the testimony 10 of'the other items within the Pandora-Merlin
11 that I've cited I found the testimony that 11 agreement which you itemized on one of your slides,
12 suggested that the rates were below the three 12 correct?
13 per-play rates not to be compelling and not just 13 THE WITNESS: Yes.
14 beyond what I just told you. I can't give you 14 JUDGE STRICKLER: Is there any reason
15 specific cites off the top of my head. This issue 15 to believe -~ is there any reason to assume that
16 has come up, I think, several times during the 16 both Pandora and Merlin had the same -- assigned
17 proceeding, 17 the same value to those other items individually or
18 Q. Did you do any calculations yourself of 18 in sum?
19 the terms of the Pandora-Merlin deal to support the 19 THE WITNESS: I would not be
20 conclusion that all the other analyses done, for 20 comfortable making that assumption. That's one of
21 example, by Professor Shapiro is, quote, 21 the reasons it's difficult to evaluate the value of
22 "unconvincing" as to where those rates really 22 these items.
23 settle at? 23 JUDGE STRICKLER: You said it's
24 A. Ididn't say all of Professor Shapiro's 24 variations among the parties in these transactions
25 analyses are unconvincing. 1 just said on this 25 with regard to value which is why you want to look
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