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Before the
COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C. 20036

In the Matter of
Filing of Claims

to Cable Royalty Fees

REPLY COMMENTS OF THE
COMMISSIONER OF BASEBALL

The Commissioner of Baseball, by his attorneys,
submits the following reply comments with respect to
the Copyright Royalty Tribunal's Advance Notice of
Proposed Rulemaking, published at 43 Fed. Reg. 6263

(Feb. 14, 1978):

The Tribunal properly concluded, in a letter

dated January 31, 1978, that

"participation in the royalty
distribution proceedings does not
require satisfying the deposit
requirements, securing registration,
or preserving and submitting
simultaneous fixations of live
transmissions.”" 43 Fed. Reg. 6263
(Feb. 14, 1978).

None of the parties commenting in this proceeding has
cited anything in the Copyright Revision Act or its

legislative history which is inconsistent with the
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Tribunal's conclusion. The Motion Picture Association
of America, Inc. (MPAA), however, has suggested that
the Tribunal should invite further comments on this

matter. MPAA Comments at 11.

The MPAA apparently desires a separate proceeding
on this matter because, it believes, the Tribunal was
not Yglear" on whether a teleeast must be "fixed.®
However, as is obvious from a reading of the Tribunal's
January 31, 1978 letter, the Tribunal was simply not
asked to determine whether fixation was necessary; it
therefore rendered no opinion on the matter. Presumably,
the Copyright Act itself is quite clear on the need

for fixation.

In its January 31, 1978 letter, the Tribunal

concluded only that participation in the distribution

proceedings did not require registration or deposit,
and that it did not require preservation or submission

to the Tribunal of fixations of live telecasts.

The MPAA is, of course, free to seek an opinion
on any issue it desires. However, the fact that one
issue which concerns it was not raised or addressed

in the Tribunal's January 31, 1978 letter provides no



basis for instituting a separate proceeding with respect

to this letter.

Citing Professor Nimmer and National Comics

Publications, Inc. v. Fawcett Publications, 191 F.2d

594 (2d Cir. 1951), the MPAA also suggests that
destruction of the only fixation of a telecast may
indicate an intention to abandon the copyright. MPAA
Comments at 14. The MPAA is plainly wrong. Neither

Professor Nimmer nor Judge Hand in National Comics even

discussed the effect of destruction of a fixation, let
alone concluded that such an act constitutes abandonment.

To the contrary, the Second Circuit in National Comics

determined that, for abandonment to occur, the copyright
owner must intend to "surrender his rights in the work
and to allow the public to copy it." 191 F.2d at 598

: 1 ’ .
(emphasis added).—/ The erasing of a videotape is,

of course, a practical necessityg/ which prevents, rather

1/ 1In Rexnord, Inc. v. Modern Handling Systems, Inc.,
379 F. Supp. 1190, 1199 (D. Del. 1974), the court, citing
National Comics, noted that "abandonment" "turns on

the state of mind of the copyright proprietor. . . ."

2/ Each videotape cassette costs approximately ten
dollars, and three cassettes must be used for an average
baseball game. Since the major league baseball clubs
televise some 1400 games each season over their local
independents and networks, the tapes must, as a practical
matter, be reused,
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than allows, reproduction. And the clubs which reuse
videotapes have no intention whatsoever of abandoning

their rights in the original telecasts.

Finally, the MPAA believes that the Tribunal
should have "proof" that the telecasts were fixed.
MPAA Comments at 14. Again, the MPAA wholly misconceives
the nature of the Tribunal's conclusions in its January
31 letter. The Tribunal determined that copyright owners
of live telecasts would not be required to burden it
with mounds of tapes as a precondition to participation
in the distribﬁtion proceedings -- in other words,
assuming proof is necessary, such proof may be made
without submission of the actual videotapes. Unless
the MPAA is arguing that it should be required to submit
to the Tribunal copies of each and every movie carried
by a cable system -- or, more properly, a tape recording
of each telecast of the movie imported by a cable system --
its position is impossible to understand. The Tribunal
can, of course, determine whether and what proof of
fixation other than the videotapes themselves are
necessary when the question is presented in the context

of a distribution proceeding.

In sum, the Tribunal advised all interested

parties of, and invited comment on, the conclusions



in its January 31, 1978 letter when it published the
notice at 43 Fed. Reg. 6263 (Feb. 14, 1978). All parties
have thus had ample opportunity to bring to the
Tribunal's attention any relevant matter. Neither the
MPAA, nor anyone else, has raised anything which even
suggests that the Tribunal improperly determined the
issues addressed in the January 31 letter. Nor has
anyone raised any consideration which would Jjustify
conducting a separate proceeding and inviting additional
comment on this letter. Consequently, the MPAA's request

for such a proceeding should be rejected.

Respectfully submitted,
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Robért Alan Garrett

ARNOLD & PORTER
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Attorneys for the Commissioner
of Baseball

OF COUNSEL:

Alexander H. Hadden, Esq.

Office of the Commissioner
of Baseball

15 West 51st Street

New York, New York 10019

Date: April 3, 1978



