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P R 0 C E E D I N G S

5396

(PUBLIC SESSION)

CHIEF JUDGE BARNETT: Good morning.

6 Pleasebe seated.

Mr. Joseph, you may remain standing if
8 you have a messagefor us

MR. JOSEPH: I do, Your Honors. A

10 couple of housekeepingmatters. In the interest of

11 advancing the ball and dealing with scheduling
12 matters, we have agreedwith SoundExchangethat if
13 the Court doesn'thave any questionsfor him, Mr.

14 Kocak, also known as Buzz Knight, will be submitted

15 without direct or without cross— examinationon his
16 written direct testimony.

17 CHIEF JUDGE BARNETT: We were all
18 looking forwarded to meeting Buzz Knight, but it'
19 okay.

20 MR. JOSEPH: Well, in that case, Your

21 Honors, NAB would offer NAB Exhibit 4003.

22 CHIEF JUDGE BARNETT: Is that his
23 that is his written direct testimony.

25

MR. JOSEPH: Yes.

MR. CHOUDHURY: No objection.
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CHIEF JUDGE BARNETT: Hearing no
5397

2 objection, 4003 is admitted.

(NAB Exhibit 4003 was admitted into
4 evidence.)

MR. JOSEPH. We have further negotiated
6 in an attempt to make the schedulework, and we

7 have agreed to defer -- this is NAB has agreed to

8 defer Messrs. Chiang and Gadhoury and Ms. Koehn

9 until June 2, and the NRBNMLC has agreed to defer
10 Mr. Emert until June 2 in the interest of finding
11 time to work for SoundExchange.

12 MR. POMERANTZ: We have agreed, and are

13 -- we were going to have continue to have

14 discussionswith Mr. Josephabout whether some or

15 all of those witnesseswould also be submitted

16 solely basedon their written testimony, but in any

17 event, they will either be submitted on written
18 testimony subject to your approval or they will
19 testify on June 2, one or the other.
20 CHIEF JUSTICE BURNETT: June 2 is going

21 to be a busy day.

22 MR. POMERANTZ: We 'e moving fast that
23 day.

24 MR. JOSEPH: Finally, Your Honors, just
25 for information, I believe all of the parties are
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1 in agreement,and I have been wrong about that
2 before, but Tuesdaymorning, you will -- assuming

3 no carryover or should I say hangover from today,

4 you will hear first from ProfessorKatz and second

5 from Mr. Dimick, both NAB witnesses.

5398

JUDGE STRICKLER: That's on Monday?

MR. JOSEPH: Tuesday, I believe.
8 Monday is Memorial Day.

10

JUDGE STRICKLER: Excuse me.

MR. POMERANTZ: We have a special
11 sessionwith Judge Strickler on Monday.

12 CHIEF JUDGE BARNETT: Enjoy. He has

13 been work on his monologueall week.

14 MR. JOSEPH: I think that is all I

15 have, Your Honor.

CHIEF JUDGE BARNETT: Thank you, Mr.

17 Joseph.

18 MR. RICH: And I will add in the

19 interestsof efficiency, we are in discussionwith

20 counsel for SoundExchangeover the possibility of

21 submitting Mr. Westergren'stestimony without the
22 need for him to appear.

23 The possibility there, the wrinkle is,
24 that we have been asked to consider certain
25 documentscontaining quotations in the press
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1 assertedby him and/or deposition transcripts
2 elsewhere. If we can work that out, we will save,

3 subject again to Your Honors wanting to hear from

4 Mr. Westergren,we will save his appearanceas

5 well.

5399

CHIEF JUDGE BARNETT: In the interest
7 of full disclosure, I will let you all know that I

8 personallyhave been a pressperson and I have also
9 been quoted in the press. I know how all that

10 works so...
MR. RICH: Understood.

CHIEF JUDGE BARNETT: Generally, what

13 is in the press -- I don't want to say it'
14 manufactured,but it's the essence,but it might

15 not necessarilybe a completely accuratereport.
16 MR. POMERANTZ: And Your Honor, for
17 that exact reason, we have sent -- I just handed to
18 Mr. Rich this morning, the articles that at least
19 say they are quoting Mr. Westergren,asking him to

20 then go to Mr. Westergren, to confirm whether he

21 actually said those things or not, and that if he

22 -- we can work it out amongst ourselves,but then

23 we'e going to enter into a stipulation that these

24 are things that Mr. Westergrensaid and then that
25 would obviate the need for us to cross-examinehim
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1 and they would then be going to rely on his written
2 testimony, so we are still working on that.

5400

CHIEF JUDGE BARNETT: Thank you very

4 much for discussingthis. Ms. Ehler?

MS. EHLER: One more housekeeping

6 matter. We reachedthe stipulation with counsel

7 for the services regarding the three CDs of

8 agreements.

CHIEF JUDGE BARNETT: Thank you.

MS. EHLER: We have omitted certain
11 documents from the CDs and made revised copied.
12 Ms. Whittle has those. They'e SoundExchange

13 Exhibit 80, SoundExchangeExhibit 100 and

14 SoundExchangeExhibit 87.

Subject to the omissions on those CDs,

16 we have revised copies so we would now move into
17 evidence.

18 CHIEF JUDGE BARNETT: And counsel on

19 the other side, these have been redactedand you

20 are satisfied?
21

22

MR. RICH: We are, Your Honor.

CHIEF JUDGE BARNETT: Thank you. Those

23 CDs then will be admitted.

(SoundExchangeExhibit 80 was admitted

25 into evidence.)
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( SoundExchangeExhibit 100 was admitted
5401

2 into evidence.)

(SoundExchangeExhibit 87 was admitted

4 into evidence.)

CHIEF JUDGE BARNETT: And I believe 87

6 is one we referred to in prior discussionsthat had

7 relateddocuments, appendices,amendments,et
8 cetera, for some of the documentsthat are in my

9 docket.

10 MS. EHLER: Yes, Your Honor. I believe
11 certain subsetsof theseCDs from 87 and from 80

12 have been admitted at dif ferent points in time, but
13 this will supersedethat. This will be the entire
14 copy. Thank you.

CHIEF JUDGE BARNETT: Thank you. Final
16 housekeeping

17 MS . WHITTLE: I don ' think 1 have the
18 CDs.

19 MS. EHLER: I apologize for not giving
20 them to you.

21 CHIEF JUDGE BARNETT: We are switching
22 chairs again becausethe workers -- the air
23 handlerswere here last night and they gave us two

24 more vents, so we won't be able to tell if you are
25 melting out there anymore. If you are, you must
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1 let us know. We don't want to be responsiblefor
2 the cleanup if you melt in place.

5402

JUDGE STRICKLER: I have a question
4 about Mr. Katz's testimony. Are we done with his
5 rebuttal and then just going on to his direct?

MR. JOSEPH: Yes, Your Honor.

CHIEF JUDGE BARNETT: Anything else for
8 the good of the order? Mr. Fakler, welcome back.

MR. FAKLER: Thank you, Chief Judge

10 Barnett. I wanted to mention, in light of SiriusXM

11 CFO witness, Mr. Frear, both his schedulingand

12 also, unfortunately, I have a personalmatter with

13 my mom's health, that would create a hardship if I

14 had to continue pushing his testimony to next week.

15 All of the other participantshave very kindly
16 agreedto allow -- to change the order up a bit. so

17 that Mr. Frear goes on first today, so I wanted to

18 -- if that, of course, is okay with the judges.
19 CHIEF JUDGE BARNETT: We certainly
20 as I have said many times, there is not a jury
21 here. You don't need to worry about confusion

22 other than, you know, early onset dementia, and I

23 emphasizeearly onset.

Then absolutely, we will hear the

25 witnessesin the most efficient way possible. So
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1 then we will be seeingMr. Frear now.
5403

MR. FAKLER: If there is nothing else,
3 yes.

CHIEF JUDGE BARNETT: Haven' seen Mr.

5 Frear in a few years.

MR. FAKLER: Good morning, Your Honor.

7 I 'm Paul Fakler from Arent Fox on behalf of

8 SiriusXM.

And as its first and only witness,
10 SiriusXM calls Mr. David Frear.

1 1 DAVI D FREARI

12 being first duly sworn, to tell the truth, the
13 whole truth and nothing but the truth, testified as

14 follows:

15 MR. FAKLER: Your Honors, may I pass

16 out copies of our exhibit which has been marked for
17 identification as Exhibit SXM 6000.

18 CHIEF JUDGE BARNETT: You may.

DIRECT EXAMINATION BY COUNSEL FOR SIRIUSXM

20 BY MR. FAKLER:

Q ~

22

23 Q ~

24 employed?

Good morning, Mr. Frear.

Good morning.

Can you tell us pleasewhere you are

25 A. SiriusXM Radio.
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Q ~ What is your job title?
Executive vice presidentand chief

5404

3 financial officer.
Q- And how long have you held that title

5 at SiriusXM?

Almost 12 years.

CHIEF JUDGE BARNETT: Before we get
8 deeply into the testimony, Mr. Frear, good morning.

9 Could you — — just for the record, spell your last
10 name.

12

13

Q ~

THE WITNESS: F as in Frank, R— E-A-R.

CHIEF JUDGE BARNETT: Thank you.

BY MR . FAKLER:

Could you generally describeyour job
15 responsibilitiesat SiriusXM?

Sure. I'm responsiblefor our

17 satellite developmentprogram for our music royalty
18 issuesas well as our treasury, planning, strategic
19 work, the accountingand other normal financial
20 responsibilities.
21 Q ~ And do you have any involvement with

22 the negotiationof content licenses for the
23 company?

24

25 Q ~

I do.

What sorts of involvement do you have?
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I — — it dependson the size of the
5405

2 content deal but generally, I see all contracts
3 that the programming department,as we refer to it,
4 enters into and on some of the larger contracts,
5 I'l be directly involved in discussionswith Jim

6 Meyer, our chief executive officer and Scott
7 Greenstein,our chef content officer, about the

8 terms, the pricing, nature of the agreements

Q- And do those content deals include both

10 music and non—music content?

Yes.

12 Q. If I could ask you to take a look at
13 the document in front of you that has been marked

14 for identification as SXM 6000.

15

16

Do you recognize that document?

I do.

17

18

Can you tell me what it is, please.
It is my written direct testimony as

19 correctedfor typographicalerrors for this
20 proceeding.

21 Q. And if you would turn to the page after
22 Page 22, the page that is titled: "Declaration of

23 David J. Frear."

Do you recognize that signature?
25 I do.
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Q. And is it yours?
5406

It is
MR. FAKLER: At this time, I would like

4 to offer into evidence SXM 6000.

MR. CHOUDHURY: No objection.
CHIEF JUDGE BARNETT.: Exhibit 6000 is

7 admitted.

(SiriusXM Exhibit No. 6000 was admitted

9 into evidence.)

10 BY MR. FAKLER:

Mr. Frear, just very generally, could

12 you describe the processby which your written
13 testimony was developed?

A. Internal and external counsel will get
15 togetherwith me. They interview me about the
16 proceedings,testimony, thoughts they have about

17 where to go. I provide a lots of input, and then

18 they work with members of my staff, as well as

19 other members of the company, in sort of developing
20 the basis, factual basis of the testimony, submit

21 drafts to me which I review, comment on it and then

22 ultimately, we finalize it and send it in.
23 Q. Could you pleasedescribegenerally
24 SiriusXM ' business

25 Sure. We are predominantly in the
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1 satellite radio business. We sell subscriptionsto

2 a -- slightly more than 150 channel music, talk,
3 news, traffic and weather service. You know, we

4 have other ancillary forms of revenue in, you know,

5 the form of what we might do on commercial services
6 for commercial establishments,marine and aviation
7 businesses. We have a small amount of advertising
8 on the platform, but it is predominantly

9 subscription fees for 150-plus channelsof music,

10 talk, news, weather and sports.
11 Q. And why is it that SiriusXM includes
12 non-music programming in its service?

5407

13 A. We -- the best example we have of a

14 successfulaudio service is the AM and FM business,
15 which is more than 200-million people that listen
16 to it every week. It has been very successfulover

17 80 years or so. You know, that tells us what the
18 U.S. consumerwants and what they want is a service
19 that is music, talk, news and sports.
20 I first met the founders of Sirius in
21 the early 1990s. Their original businessplan was

22 to effectively have a jukebox in the sky, a bunch

23 of CDs, automated, no jocks, no commercials, they

24 just play — — play music. Napster appearedin, you

25 know, in the mid— '90s, and that pretty much ended
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1 the idea of a paid music service.
5408

There were so many problems with piracy
3 that they morphed their businessplan and added in

4 all of the, you know, the non—music content in

5 order to justify getting customersto pay for
6 something that they had never paid for before.

And is exclusive programming content

8 important to SiriusXM?

It is.
10 Q. Why is that?

You know, it's — — with exclusive, it is
12 an interestingword. How exclusive is it really.
13 The perceptionof exclusivity is incredibly
14 important. So that -- you know, we are a vehicle
15 centric business. We are not trying to compete,

16 you know, directly for your time on a Smartphone.

17 We'e not trying to really compete for your time

18 and attention at home.

What we want is to get your time and

20 attention in the car. And we think we are

21 successfulat doing that, and we kind of capture
22 your heart in the car, that you will take us other
23 places. So, you know, we really do focus on that
24 perceptionof exclusivity in the car.
25 Now, you can listen to college football
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1 in your car, but I want to the University of

2 Michigan and I can't get college football on an AM

3 and FM station either when I was living down here

4 in Washington, or I am now living up in

5 Connecticut. I can get it on satellite radio.

5409

So the, you know, the NFL games that
7 you can find all of the NFL games somewhere,but

8 are they easily findable, and is it something that
9 you can get. when you are anyplace in the country.

10 So creating that perception, as well to a certain
11 extent, reality of truly exclusive content, we

12 think differentiatesa service in a way that will
13 set the hook, so to speak, in the sail to get
14 people to pay.

15 Q ~ And are other services that provide
16 curatedmusic programming able to generatethe

17 kinds of subscriptionfees that SiriusXM is able to
18 generate?

19

20 Q-

Not that I know of .

Why is that?
21 A. My contract is up this summer, so

22 clearly it's becauseof the superior management.

23 You know, I think the reasonreally goes back

24 around to music is -- there is so many different
25 places that you can consume it, that I don't mean

(866)448 - DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

1 to demean it when I say it's a commodity product,
2 but it is regularly available on a whole bunch of

3 different technologyplatforms, a whole bunch of

4 different forms, and there is just nothing that'
5 unique about playing songs.

5410

They can be played in a lot of

7 different places. So you'e got to find a way to
8 make it different for the consumerand the services
9 that are simply relying on effectively playing out,

10 whether it's automatedplaylists, algorithmic
11 things or even if it's curating.
12 If they are only offering music, there
13 is just too much competition for -- in terms of

14 alternativesthat the consumerhas to do it. I

15 think it's very difficult to monetize. But that
16 has been proven by literally hundredsof different
17 people trying it out around the world.

Q ~ How does SiriusXM make it di fferent?
19 A. So we do a bunch of things. In

20 addition to all the talking, sports, Howard Stern
21 is way different, having every NFL game, both the

22 home and the away, that's somethingdifferent. All

23 the major sports are easily available on the radio.
24 Fox News Channel, CNBC, that when you

25 go out of your house in the morning, you are
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1 listening to it at home, or the Today Show, you can

2 now listen in your car, and all those things are

3 different.

5411

You know, curation is different. Look,

5 I have some skills. One of the things that they

6 are never going to hire me to do is program a music

7 channel. But we have people that are really good

8 at doing that, and they are recognizedby their
9 peers as being great at doing that. Even the music

10 labels, who we frequently are on the other side of

11 the table with, appreciatethe things that our

12 genre managers,our honor talent, do to improve the
13 music, so when it comes down to it, the channelswe

14 create are, in fact, unique.

While anybody else could put a

16 listening device, listen to our simulcasted
17 channelson the Internet and recreatethe playlist
18 and just literally play out the exact same songs,

19 it is not quite the same when you don't have the

20 jock there. You haven't done them at the right
21 time of day, when you don't do them in the right
22 harmonic order.

23 So there is a talent, just like some

24 people can run ten flat, you know, for the hundred,

25 and other people, it takes 30 seconds. So we think
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1 our genre managersare incredibly good.
5412

Q. What other servicesdirectly compete

3 with SiriusXM?

A. We think of our primary competition as

5 AM and FM radio. We think they are far and away

6 the big gorilla out there, with over 200 million
7 listeners. To a lesserextent, we do compete with

8 Pandoraand other Webcasters,you know, but we

9 really view our competition as dominatedby AM and

10 FM radio.

Q. Is there any sense in which SiriusXM

12 competeswith on— demand streamingservices?
13 You know, it has been an active debate

14 over the years. I mean, we used to talk about it
15 in terms of iTunes, right. Becausewe launched the
16 year after iTunes launched, you know, and they
17 became a global phenomenonand we did okay in the
18 U.S., so, you know, there'salways been a peaceful
19 coexistencebetween radio and the personalized
20 music collection, and certainly, you know, iTunes

21 was a format change in personalizedmusic

22 collection.
23 A lot of people in the industry, me

24 included, believe that the interactive streaming

25 services is just the next format change in
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1 ownership of music, it's just going from own to
2 lease. And so people really do look at, well,
3 jeez, I want to listen to my collection or I want

4 to listen to radio, so there is some, I guess,

5 competitive aspect there, becauseat the end of the

6 day, you are competing for time.

5413

I mean, they could also be choosing to
8 spend their time talking on the cell phone, talking
9 to somebody else in the car, they could listen to a

10 CD or they could at be home playing a video game,

11 taking out the trash, or doing somethingelse, so I

12 think only in the very broadestsense,but

13 generally, we think the servicesare complimentary.

Q ~ Does SiriusXM do internal market

15 research?

16 We do.

17 And when you do that market research,
18 do you sometimesdo researchinto on-demand

19 streamingservices like Spotify?

20

21 Q ~

We do.

And why do you do that?
22 We want to know what our customersare
23 doing. We want to understandthe larger, you know,

24 sort of landscapefor audio entertainment.
25 Now, at a certain time in the past,
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1 Sirius and XM were separatecompanies; isn' that
2 right?

5414

That's true.

Q ~ And when did Sirius and XM first launch

5 Internet radio services?

I can' speak for the XM side. I am

7 not that familiar. I came from the Sirius side.
8 And so Sirius launched in — — I know my memory's

9 going to fail me, it was either in the fall of 2003

10 or the fall of 2004. I really don't remember

11 exactly. But it was in that time frame.

12 Q. Do you know if XM had a similar service
13 roughly in that time frame?

15

A. I believe they did.

Q ~ And do you know if the two companies'6
Internet radio of ferings were generally similar or

17 di f f erent from one another?

18 Generally similar . They were — — to the
19 extent that we had the rights for everything, you

20 know, they were simulcast as a satellite radio
21 service.
22 Q- At that time, when the serviceswere

23 first launched, was there anything other than

24 simulcast of the satellite channels?

25 Not that I recall.
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Q ~ And at the time that the Internet radio
5415

2 serviceswere launched, was there any charge for
3 listening to the service?

Not initially. We did sort of migrate
5 into a paid option that, you know, the -- for
6 instance, we got do a point in time, we thought,
7 well, jeez, why should people have to buy a radio
8 to listen to our content. Why don't we offer, you

9 know, a paid, you know, Internet service where

10 people don't have to buy a radio. Initially it was

11 -- if you had a satellite radio subscription, you

12 could listen online, and so we decided to offer
13 Internet subscriptionsat these same prices as

14 satellite radio service was priced, and then -- I

15 think early on, we had a high fidelity version of

16 the Internet that a subscriber,who otherwise had

17 free access,could pay a few extra dollars for a

18 high fidelity version.
19 Q ~ So during the period when there was

20 both a free and a paid version of the Internet
21 radio, was there a difference between the free and

22 paid version?

23 I don't think there was. Sorry, the
24 free and paid version. The only difference would

25 have been the fidelity.
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And did there come a time when Sirius
5416

2 phasedout the free accessto Internet radio?

Yes. We phasedit out in the spring of

4 2009.

And why did SiriusXM do that?
Well, we took a look at the Web II

7 rates that came out. I think it was Januaryof

8 '07, and, you know, I went in and met with Mel

9 Karmazin, who was the CEO at the time. And I said,
10 listen, you know, effectively we'e getting into
11 more than a doubling, almost tripling of the rates,
12 and it just doesn'tmake any senseto continue

13 this, as a sort of free, sort of promotional— type
14 service, make the satellite radio subscriber
15 immobile -- the figures, it's just going to be too

16 costly so we need to charge for it.
17 At the time, we just announcedthe

18 merger with XM and antitrust counsel just didn'

19 want us to introduce a new concept of a price
20 increase,even on an insignificant service with a

21 matter pending before the Departmentof Justice on

22 a merger, so we waited roughly two years to

23 implement the price increase.

Q. And did the discontinuanceof the free
25 version of the Internet radio service have any
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1 impact on usage of Internet radio for SiriusXM?
5417

Yes, I mean, you know, it is funny.

3 When we made the -- I ended up being wrong about

4 what I thought was going to happen, but when we

5 were doing the budget for 2009, you know, I thought

6 we would shed 80 percent of the listening, and so

7 20 percentwould stay and pay, I think it was a $ 3

8 upchargeat the time.

The rest of the people would just go,

10 and the way the numbers broke down is that we'

11 pick up, you know, I thought maybe $ 4 million a

12 year in revenue, but we saved $ 60 million here in
13 costs, so I turned out to be wrong, that inst,eadof

14 losing 80 percentof listening, we only lost 65

15 percentof listening, so a huge number, right, and

16 -- you know, but we retainedmore paying
17 subscribers.
18 One of the things I hadn't really
19 anticipatedis that there was a big swing from

20 music listening to talk listening when it went from

21 free to paid, and so it sort of inverted. I

22 believe that there was a 60/40 split favoring music

23 when it was free. It flipped to a 40/60 split in
24 favor of talk, after flipping the switch.

25 How much does SiriusXM Internet radio
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1 service cost now?
5418

Today, we sold the standaloneservice
3 which is priced at 14.99 in the satellite radio
4 price, and then the service that is connectedto a

5 satellite radio subscriptionis now sold in a

6 packagewe call All-Access, which has both our

7 premium satellite radio channelsand our -- and the
8 right to listen online for an upchargeof $ 4 a

9 month.

10 How has the content of the Internet
11 radio service changedfrom the early days to today?

12 Probably in a couple of subtle ways.

13 One is that we have got more rights, so that, you

14 know, over the years that -- for instance, the NFL

15 contract didn't want to give us rights to play the
16 games on the Internet and they wanted huge amounts

17 of money. We said, jeez, we don't think so.

18 And then when it came around to the
19 secondcontract, they just folded the rights into
20 it and that's happenedwith a lot of other things
21 as well, so Howard Stern, for instance, initially,
22 we didn't have the right to put it on mobile

23 phones, put it on the Internet, but not on mobile

24 phones.

25 So we have got more rights over the
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1 years, and so now it really is -- I think there are

2 a very few exceptionswhere a satellite radio
3 channel is not available on the Web, so we have

4 that. We have added some Internet-only channels.

5 They tend to be music channels. Scott Greenstein,
6 our chief content officer, uses them as sort of a

7 playground to test out different conceptsand, you

8 know, see what he might want to move from the

9 Internet service, where, honestly, these channels

10 don't get very much listening, to these concepts

11 that they want to take up to the satellite side.

5419

12 Then we'e introduced a couple of other
13 features, one they call My SiriusXM, which, you

14 know, we have theseplaylists for each channel,
15 right, so you know, if it's a hit — oriented channel,
16 it might have 300 songs in the playlist. If it's a

17 classic rock channel, maybe it's got a thousand

18 songs in the playlist.
19 My SiriusXM has these sliders is what

20 we call them, they are characteristicsand the

21 programmerswent through and decidedwhat to call
22 the characteristicson each channel, so it might be

23 more early '60s, more late '60s, more acoustic,
24 more electric, right. Just sliders that move that
25 way. And so that was introduced to give some
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1 aspectof control to the subscriber.
5420

Now all it does is that it shrinks the

3 library, it doesn't add any content, right, so a

4 300 song library on a channel is still a 300 song

5 library. If you go more early '60s, it's fewer

6 songs, right.
And then we also added an on— demand

8 service which is predominantly talk content. If
9 you want to go back and listen to an interview that

10 Howard did or a segment that was on Dr. Radio or

11 something like that, you know, we have archived all
12 of that.
13 There are also five hour blocks of, you

14 know, shows, that on any channel people can listen
15 to, so it is not that on-demanddoesn'thave music.

16 You can go back and listen to a block. So if you

17 want to listen to the top country hits program as

18 we do on a certain day of the week, you can go find
19 that on demand and listen to that block, but the on

20 demand isn't actually able to individually select.
21 songs for instance.
22 Q. And turning back briefly to My

23 SiriusXM, just to get a little more clarity, is
24 that a custom service like Pandora in the way that
25 Pandoracreatesa custom stream'?
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It's really not. Pandora, you know,
5421

2 you get the thumb up and thumbs down, the things
3 you like. There is no — — it's just the slider
4 thing. You know, early '60s, late '60s, more

5 electric, more acoustic, you know, Chicago blues,
6 eclectic blues.

But is the starting point for any of

8 those channelsstill going to be the playlist that
9 is playing on the satellite channel?

10 A. Always .

Q. Of the Internet radio listening that
12 SiriusXM experiences,what portion of that
13 listening is attributable to My SiriusXM and on

14 demand?

15 A. Two percent for My SiriusXM and on

16 demand is about six percent.
17 JUDGE STRICKLER: Does that on demand

18 include the talk on demand that you talk about?

19 THE WITNESS: Yes. 85 percent of the

20 on demand uses Sirius is non-music.

21 JUDGE STRICKLER: So 85 percent of that
22 six percent.

23 THE WITNESS: Exactly.

BY MR. FAKLER:

25 Does SiriusXM receive any revenue
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1 specifically attributable to My SiriusXM or on

2 demand?

5422

No.

Q. And how about the overall Internet
5 radio service? How many subs have accessto that
6 service?

I think it is about two and a half
8 million. Give or take a hundred thousand.

And how many subscribersdoes SiriusXM

10 have overall for the satellites?
Our self—pay subscribersare about 23

12 million. Our total subscribersare about 28

13 million.

Q ~ Of that smaller number of subscribers
15 that have accessto the Internet radio service,
16 what percentageof those subscribersactually use

17 the service?

18 In any given month, about 40 percent,
19 you know, so it's right about a million unique

20 logons in any given month.

21

22

Q. And why is the usage so low?

Well, I mean, it really goes back to

23 what the core of our businessis. Our core

24 businessis satellite radio, so we are 100 percent
25 focused on driving demand for satellite radio, so
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1 the -- our Internet service is an adjunct service,
2 so, you know, people are buying it for — — they are

3 not buying it becausethey want to listen online.
4 There are other things they can do if they want to

5 listen online.

5423

They are buying becausethey want to

7 listen to us online when they are not in their
8 vehicle, right. So whether that it means they want

9 to listen at the office, they want to listen at
10 home, they want to listen on their Smartphonewhen

11 they are outside their car that -- they want to do

12 that so it is an extensionof use for another
13 product they decided to buy, and it just gets more

14 casual listening.
Now I will tell you that the guys who

16 are paying for the standalone,who don't have a

17 radio, they'epaying the full price, they listen
18 frequently, you know, that — — and for them, it is
19 probably the logon rate in a given month, it'
20 probably 85 to 90 percent. But for the people that
21 are buying the All Access subscription, which is
22 both the premium satellite channelsand the access

23 to the Internet, they are logging on now less than

24 25 percent of the time.

25 So you really do have vastly different
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1 usage dependingon the way that the subscriber
2 comes in.

5424

JUDGE STRICKLER: You said the reason

4 why those people who have All Access listen online
5 is becausethey want to continue to listen to what

6 they'ebeen listening to by satellite. Do you

7 know that through consumer research, internal
8 consumer research?

THE WITNESS: The -- well, there is no

10 other way for them to get it, and there is no other
11 content really available on the internet service,
12 so they first have decided to buy the satellite
13 radio and then they get the All Access product.
14 What I read from the data that I see, when we used

15 to sell these things separate,you know, we sold
16 the premier channels, you know, which are roughly
17 ten channelsof non-music content in the satellite
18 radio service, we sold that separatefrom the

19 Internet service, and when we did that, what we

20 found was that first of all, that the premier
21 channelswere a little more popular than the
22 separateInternet service. There wasn't a lot of

23 crossoverbetween the two. People bought one or

24 the other.

25 And then the people who bought the

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

1 Internet service only logged on around half the

2 time, 50 percent of the time. If they just bought

3 the Internet radio and its product on top of the

4 satellite radio, they logged on half the time.

5425

When we combined the two together,
6 becausewe thought it might be a simpler pitch at
7 the call centers, right, to just pitch the combined

8 product, the logon rate cut in half which makes

9 kind of makes sense, right. We had years of

10 experiencein the marketplacewith people having

11 the choice to get one or the other, and they

12 roughly split 50/50 and of the people who chose the
13 Internet, they only logged on half the time, so

14 when you put them together, the new packagesyou

15 were selling, it didn't come out as a big surprise
16 that the logon rate dropped to 25 percent. Half

17 the people buying the combined product just want

18 the satellite radio channels.

20

JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

21 Mr. Frear, are you familiar with the

22 WebcasterSettlementAct or WSA?

23 I am.

Can you tell us what it is?
25 I'd equate it to when, you know, when
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1 the Web II rates came out, it was kind of like the
2 guy who brought the limburger cheesesandwich into
3 the railroad car. It sort of cleared the rails, so

4 that nobody liked the result, and so, you know,

5 Congresssteppedin and openedup a period of time

6 for the participants in the music industry to see

7 if they couldn't find more acceptabledeals.
8 Q. And again, when you talk about the

9 Web II rates, why do you say it had a room-clearing
10 effect?

5426

Well, I know what our immediate

12 reaction was, is that, well, look, forget the
13 Webcasters. This is about satellite radio, and so,
14 you know, we will just mark up the Webcast cost
15 for, you know, an appropriatemargin. We have got
16 to make money on the businessside. It is too

17 expensivenow to use as a promotional tool.
18 And then you saw other guys that had

19 been in the businessgive up, and, you know, I

20 guesswhen you look at the fact that Pandorahas

21 something like 75 percent of the traffic and the

22 Webcastbusinesstoday is a pretty good indication
23 that nobody else pursuedit with a whole bunch of

24 gusto.

JUDGE STRICKLER: Was Webcasting
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1 profitable before the Web II rates became

2 effective?

5427

THE WITNESS: Mell, I can't speak for
4 other participants. For us, we thought it was a

5 great retentive tool for satellite radio, which we

6 thought was a really big business.

JUDGE STRICKLER: You mentionedbefore

8 about it being promotional.

THE WITNESS: Well, yeah, promotional,

10 retentive, so what should everybody care about, the

11 music industry as well as SiriusXM. What we should

12 care about is churn. So if you can find a way to

13 make a satellite radio customer stick around

14 longer, it generatesmore royalties, the music

15 increasesmore, you know, the income for us.

16 We thought providing the ability to
17 listen on the Internet was a way of doing that,
18 making the subscriber'sengagementstickier. When

19 we saw the Web II rates, we thought the costs of

20 that outweighed the stickinessand sort of -- we

21 got to go a different way and we'e got to charge

22 more.

23 JUDGE STRICKLER: So aside from the

24 benefit of stickiness, the Webcastingversion,
25 Webcastingof Sirius was not making money even
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1 before the Web II rates?
5428

THE WITNESS: Well, we were not

3 charging for them, so there is no way for it to

4 make money. I will tell you that -- my judgment,

5 not everybody at the company agreeswith me, is
6 that it's very difficult to make money online with

7 certain products, and that becausethe — — you know,

8 the online world, the businessplans that have

9 really worked are the ones where the customer is
10 already used to paying for somethingand they just
11 switch that behavior from the brick and mortar

12 world to the online world.

13 The customerwasn't used to paying for
14 audio entertainmentunless it was their personal
15 music collection, and, you know, in the bricks and

16 mortar world, becausethey listen to AM and FM

17 radio, they had commercialsbecauseit was free to

18 the consumer.

So building a Web-based, you know,

20 audio business,you know, I thought it was going to

21 be difficult. You are asking the customersto

22 really do something that there is no evidence that
23 they would ever do, and then it was made infinitely
24 more difficult by what happenedwith Napster and

25 the piracy of music and theft in the digital world
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1 and all the rest.
5429

There is just so many free places to

3 listen to music that without a doubt, a music

4 service online wasn't going to monetize well.

BY MR. FAKLER:

Q. Mr. Frear, did SiriusXM enter into
7 negotiationswith SoundExchangepursuant to WSA?

A. Yes, we did.

Q. And what was your involvement in those

10 negotiations?

12 Q.

I directed the negotiations.
And with whom at SoundExchangedid

13 SiriusXM negotiate'?

15

17

Q-

I think it was Mike Huppe.

When did those negotiationstake place?

Spring of 2009 to summer of 2009.

And can you tell us what was going on

18 in SiriusXM's world leading up to and during the

19 time of those negotiations?
20 That was a disaster. So glad I still
21 have a j ob.

22 You know, we merged the two companies

23 at the end of July of 2008, and — — which should

24 have been a great thing. Unfortunately, Lehman

25 Brothers fell apart in September2008 and Sirius
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1 had a little bit of debt due in early 2009, and XM

2 had a lot of debt due a little bit later in the

5430

3 year, and so with the capital markets drying up,

4 and we had debt that had to be refinanced, you

5 know, the bundle was the lovely people in good

6 market environmentsand they are brutal in poor

7 market environments,and so we walked into a world

8 that was collapsing as we came into the end of

9 2008, early 2009. We were totally preoccupied,
10 really, through, I would say the end of the summer

11 of 2009 with getting all of the debt renegotiated,
12 refinanced, as well as the normal operatingstuff,
13 running a businessand, you know, getting all these
14 merger synergiesdone that we had to integrate
15 these two organizationsand so we had an awful lot
16 of things on our plate in 2009.

17 Q ~ Did the company come close to

18 bankruptcy at that point?

We did. You know, on — — I believe it
20 was February 17, they got up in the morning and we

21 were either going to be in the bankruptcy court in

22 New York in the afternoon filing the petition, or

23 we were going to sign a deal with Liberty Media

24 that morning and it was going to be one of the two.

25 Q- And thesevarious facts about the
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1 financial distressthat SiriusXM was facing at that
2 time, were theseall publicly known?

5431

Yes.

Q ~ Were they reportedwidely in the press?

Yes.

6 Q. Now, turning back to the Webcaster

7 SettlementAct -- settlementwith SoundExchange,

8 what factors led SiriusXM to agree to that — — those

9 settlementrates?
10 Indifference. Just total indifference.
11 I told Mike that we'd alreadymade the decision to

12 charge for the service. I told him I thought what

13 my assumptionswere that, you know, I thought.

14 listening would drop by 80 percent, that the
15 royalties would go down besidesthe rate, and I

16 certainly wasn't going to get involved in a round

17 of litigation.
18 He was offering a discount to, you

19 know, the Web II rates for those first couple of

20 years. We know he had done a deal with the NAB

21 that -- we know the sweetheartdeal had been done

22 with Pandora, and, you know, and he certainly
23 wasn't in a mood to negotiate. He seemedto be

24 unconcernedwith what we thought the impact on

25 Webcastingwould be, was far more interestedin
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1 setting precedence,and
5432

JUDGE STRICKLER: Who is the "he"

3 specifically again that you are referring to?

THE WITNESS: Mike Huppe. And, you

5 know, it's kind of one of these things that we

6 just last year, got back to the level of royalty
7 payments that we were making in 2007. Our

8 subscribershave doubled and our performancesare

9 still about half of the level they were when Web II
10 came out.

You know, again, I refer to it as a

12 room-clearingrate that, you know, the rates were

13 so bad and it was so bad in the satellite, but the
14 royalties weren't that. much for us, so we could

15 spendmore on the proceedingthan we were going to

16 pay in royalties, so -- we have better things to

17 do, so it was, you know, I don't really care. Just
18 go aheadand get it done.

19 JUDGE STRICKLER: You said a moment ago

20 that "Mr. Huppe seemedto be" -- I'm looking at the

21 transcript that comes across, "seemedto be

22 unconcernedwith what we thought the impact on

23 Webcastingwould be and far more interestedin
24 setting precedent."

You said that is what he seemedto be
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1 concernedabout.
5433

Do you recall, as best as you can

3 recall, what did he say in that regard about

4 precedence?

THE WITNESS: That's what they always

6 tell me. It's like the

JUDGE STRICKLER: Go to my question
8 first.

THE WITNESS: Sure.

10 JUDGE STRICKLER: As best as you can

11 recall in the negotiations,what did Mr. Huppe say

12 about the use of the pending agreement— — potential
13 agreementas precedent?

THE WITNESS: Well, I don't think -- he

15 didn't say anything about using it as a precedent.
16 What he has said to me many times, including in
17 this negotiation, is that, you know, that — — the

18 retort to why he doesn'twant to do something is
19 becauseit might undermine a precedentthey might

20 want to use in some other proceeding. It's a

21 common retort .

22 JUDGE STRICKLER: Is that something

23 that you recall, you recall that he generally said
24 in negotiations?

25 THE WITNESS: Yes.
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JUDGE STRICKLER: Did he say where he
5434

2 wanted to use them as precedent, in what

3 proceedings?

THE WITNESS: No, not to my

5 recollection.
JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

Q. Mr. Frear, are you aware of any other
9 rate-settingproceedingsthat would be -- for sound

10 recording performancerights, other than copyright
11 royalty board proceedings?

12 No.

13 And you mentioned that the amount of

14 royalties you were paying was very low.

15 Was that becauseof low usage of the

16 service?

17 A. Well, I mean, I guess it is units and

18 price. It is low relative to the scale of our

19 satellite radio business,right, so it is all in

20 the context, so that there', you know, the amounts

21 at stake for us in Webcastingwere not significant
22 enough for us to spend time on. We really hadn'

23 participatedin the Web II case that -- I don'

24 think Sirius bid on a case at all to my

25 recollection. We definitely didn't want to go
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1 through anotherproceeding, you know, out of the

2 back of the WebcasterSettlementAct and we had the

5435

3 same feelings about Web III. We did a longer deal

4 becausewe just — — it just wasn't worth it for us

5 to be involved.

Q ~ And the slight reduction to the Web II
7 rates that were being offered by SoundExchange,

8 would those have presentedsome net cost savings to
9 SiriusXM?

10 Sure. It is kind of one of those

11 things, like, why not take it, right. You don'

12 want to litigate it and so the guys offering you a

13 discount to incent you to get in, so just take it
14 and move on. Work on more important things.
15 Q. In those negotiations,did

16 SoundExchangemove materially at all off of its
17 initial ask?

18 They did not. With the NAB deal done,

19 I mean, they knew what the choices were for us, and

20 they knew -- certainly knew the condition we are in

21 becausewe didn't make payments to them in the

22 early part of the year given our financial
23 condition, so, you know, they didn't move much at
24 all.
25 And in the negotiations,did you try to
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1 get substantiallylower rates?
5436

Sure. I failed.
And you were just mentioning Mr. Huppe

4 of SoundExchange,right?
Yes.

Q. In this proceeding, Mr. Huppe claims

7 that SiriusXM had the option of not taking the

8 settlementof fer from SoundExchange,and also not

9 litigating the Web III proceedingand essentially
10 sitting back and letting other people fight it out

11 and potentially get a benefit from that. He

12 characterizedthat as a costlessoption to

13 SiriusXM.

15

Was that a costlessoption to SiriusXM?

Well, let me answer it a little bit
16 differently. That's exactly what we did. We

17 didn't participate in Web II. We didn't really
18 participate in the WebcastersSettlementAct and we

19 didn't get out front in negotiating the — — we

20 waited for, you know, the weight of the proceeding

21 and the people who had larger interests in those

22 proceedingthan us and we trailed along behind it,
23 so we effectively did exactly what he was

24 suggesting.

25 We didn't quite go all the way. We
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1 didn't just go completely silent, not participate,
2 and just send a check. But the cost -- there is a

3 cost, the -- by engaging in the negotiation, I got

4 the discount for a couple of years. It was worth

5 do3.ng.

5437

JUDGE STRICKLER: PerhapsI missed it,
7 but with regard to the negotiationswith the

8 SettlementAct agreement,did you first approach

9 SoundExchangeor did SoundExchangefirst approach

10 you?

THE WITNESS: I think they approached

12 us . I don't remember. Honestly, I know it wasn'

13 high on my agenda in the — — so -- but I think they
14 approachedus.

15 JUDGE STRICKLER: You are uncertain, so

16 let me ask you this: Was it on your agenda to
17 approachSoundExchangeat some point and see if you

18 could get a settlementbefore deciding whether to
19 proceedor not in Web III?
20 THE WITNESS: Let me -- let me explain
21 my hesitation. It would not have been high on my

22 personalagenda to do, and I would have left it to

23 Cynthia Greer to orchestratewhatever it is we were

24 supposedto do and let me know if I should do

25 something.
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JUDGE STRICKLER: My questionwasn'
5438

2 really whether it was high on your agenda, if I

3 understandyour testimony. Was it on your agenda,

4 on your to-do list, so to speak, if not No. 1, to

5 have you or someonework for you contact

6 SoundExchangeand see if you could work out a

7 settlementof Web III?
THE WITNESS: It was on the agenda that

9 we should do somethingbefore the end of the

10 WebcasterSettlementAct, so we just didn't fall
11 into whatevermight happen in the residual
12 proceedingswhich I think was the theme.

13 JUDGE STRICKLER: So you were not

14 intending to just stay passiveand either let Web

15 III proceedingsoccur, you were not intending to
16 proceed in the Web III and you weren't waiting to
17 see if SoundExchangewould come to you. Your

18 intention was to try to work out a settlement,even

19 though it wasn't a priority among your agenda?

20 THE WITNESS: Although initially, it
21 wasn't really in contemplationof Web III as well.

22 I think that developed, at least not in my mind,

23 others might have it in their minds, but I just had

24 it in my head there is a WebcasterSettlementAct,

25 we can probably do a little bit better than the
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1 rates that came through, probably ought to get
2 through it at some point, and then I think that
3 incorporatingWeb III, so we didn't have the cost
4 or the bother of that proceeding, right on the
5 heels is something that came in at some point
6 during the negotiations. I don't rememberwhen.

5439

JUDGE STRICKLER: Irrespectiveof the

8 impact of Web III on the horizon, it was on your

9 list of items to do to contact SoundExchangeand

10 see if you could work something out as a Webcaster

11 SettlementAct settlement?

THE WITNESS: I don't know that -- I

13 wouldn't say it that way. It wasn't on my -- my

14 contacting them. It was just on my list of

15 somethingwe ought to do. Who contactedwho was

16 probably didn't factor into my considerations.
17

18

JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

Q. Now, Mr. Huppe also claims that
20 SiriusXM had the option of not doing the settlement
21 with SoundExchangeand instead, negotiatingdirect
22 licenseswith all of the record companiesthat own

23 the copyrights to recordings that SiriusXM plays.
24 Was that a viable option?

25 Well, at a minimum, it is disingenuous
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1 coming from the head of an organizationthat has

2 actively opposedour direct licensing efforts in

3 satellite radio, so I guess it's theoretically
4 possible, but his marketplacebehavior has shown

5 that he has no interest in seeing us succeedin
6 direct licensing and for an activity as small as

7 Webcasting to us, it is an improbable course to
8 engage in direct licensing initiatives with

9 thousandsof labels.
10 JUDGE STRICKLER: Had SoundExchange

11 demonstratedits antipathy to both direct licenses
12 back then at the time of the negotiationswith

13 regard to the WebcastersSettlementAct agreement?

THE WITNESS: To be honest, I would

15 have to check the record for the exact timing. I

16 know that we had startedour direct licensing
17 activities, you know, you know, actually, I don'

18 know if we had started them yet in 2009. I would

19 have to go back and check the record, but I don'

20 believe their antipathy had shown up at that point
21 in time, becauseI don't think they were aware of

22 our efforts at that time.

23 JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

25 Q. And how many record companiesdid
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1 SiriusXM have to get direct licenses from to cover

2 the music that it plays?

5441

I mean, to cover everything, it's at
4 least thousands.

Q. And do you view — — having any view as

6 to whether that would have been possible?

Q.

I don't believe it would be possible.
And how long has SiriusXM been engaged

9 in direct licensing programming for its overall
10 business?

The -- several years. You know, I

12 think — I think we it probably got launchedas

13 a formal organizedprocessafter we hired a group

14 called MRI to help us with it, and I want to say

15 that that was probably in 2010 or 'll. I had

16 startedhaving meetingswith major labels prior to

17 that, and I believe I started them in 2008 or 2009

18 to see if I couldn't engage them in some discussion
19 of direct licensing acrossmultiple platforms,
20 multiple licenses, you know, sound recordings,
21 compositions, and, you know, I'e spent a couple of

22 years unsuccessfullyhaving discussionsthere.
23 JUDGE STRICKLER: When you say you were

24 dealing with negotiationswith major labels back in

25 2008 and 2009, you mean with the major record
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1 companiesor the label ' individual divisions or

2 subsidiary label companieswithin them or something

3 else?

5442

THE WITNESS: The major record

5 companies

JUDGE STRICKLER: So your negotiations
7 -- if you were negotiating for rights with regard
8 to all of the labels that were Universal labels,
9 you would deal just with Universal?

10 THE WITNESS: That's correct.
JUDGE STRICKLER: So then you wouldn'

12 have to deal with thousandsof labels. You'd only

13 have to deal with however many majors existed at
14 the time, which might have been five or four,
15 dependingon the time period, right?
16 THE WITNESS: Mell, dependingon how

17 you count ownership and rights in music. The major

18 labels, I think, representsomewherebetweenhalf
19 and two— thirds of what is on our playlist. And

20 then unfortunately, there are just huge numbers of

21 rights issues to go with the others, so major

22 labels alone doesn'tget you a service.
23 JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

25 In all that time, have you been able to
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1 secure a direct license from a single major record

2 company?

5443

Q. Mr. Huppe also claims that both parties
5 to the settlementagreedthat the settlementwould

6 be precedential. Was it SiriusXM's idea that the
7 agreementbe precedential?

I think that was a last minute throw-in

9 from Mike. I think everything else was done and it
10 came in at the last minute and quite honestly, we

11 just wanted things to go away.

JUDGE STRICKLER: Can you be more

13 specific when you say last minute, when was the
14 contract actually signed, relative -- well, first,
15 let me back up and ask you the question: Were you

16 under the understandingthat there was a deadline
17 by which this agreementhad to be entered into?

THE WITNESS: I believed there was a

19 deadline. I think the WebcastersSettlementAct

20 ran out at a certain point in time, and you had to

21 get it in under. I don't rememberexactly when the

22 deadlinewas, but there was one.

23 JUDGE STRICKLER: Do you rememberwhat

24 time frame existedbetween the time of the

25 whenever the deadline was, the deadline -- the time
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1 period between the signing of the agreementand the

2 deadline?

THE WITNESS: I remember Cynthia Greer

4 telling me that we didn't have a whole lot of time

5 left but I don't recall exactly where we were.

JUDGE STRICKLER: How soon before the
7 agreementwas signed were you made aware of the

8 request for the precedentialclause, if you will,
9 in the agreement?

10 THE WITNESS: If memory servesme

11 correctly, I don't know — — let me say, I don't know

12 exactly when they did the paperwork and we signed
13 it relative to the last discussionwe had, but it
14 was — — we had agreed to all the terms and then he

15 sort of threw this over the fence. It may have

16 been after the paperswere created. I'm not

17 exactly sure, but it was right at the end.

18 JUDGE STRICKLER: Did you attempt to
19 negotiate it?
20 THE WITNESS: We just wanted to bring
21 an end to the processand move on to other things.
22 JUDGE STRICKLER: Did you attempt to
23 negotiate it?

THE WITNESS: I don't have any specific
25 recollection of it. I just know it got thrown in
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1 at the end.

JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

During the period of time where you

5 were trying to negotiatewith SoundExchangeon the

6 important rates, were you able to make any progress
7 with those negotiations?

Q. Did SiriusXM view the WSA settlement
10 rates as basedon the actual value of the license'

Again, this was a point of indifference
12 for us

13 We had already decided to affectively
14 exit the businessby charging for the service.
15 Remember, that the, you know, the decision comes

16 out in '07. We start charging for the Internet in
17 March of '9.
18 The renegotiationsor the negotiations
19 for, you know, the settlementstartedafter that,
20 and at that point, our course was already set, you

21 know. I guess if, you know, it had come in with a

22 radically different rate, we could have changed

23 strategy, but pretty sure that wasn't going to

24 happen. We were just interestedin wrapping it up

25 and moving on.
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Mr. Frear, what is SiriusXM's rate
5446

2 proposal in this proceeding?
. 0016.

And that ' for the entire period with

5 no escalationfrom year to year?

A. Yes.

And why no escalationfrom year to

8 year?

think that the -- that the -- the
10 rates forced us effectively out of the business,
11 that we would -- at a different rate, we would use

12 Mebcasting in a different way that, you know, it
13 would — — as I said, we — — it has taken us seven

14 years, despite the doubling of our satellite radio
15 business, to get back to a level of music

16 performance, even though the rates are up almost

17 three times that we are at seven years ago.

18 So we are -- we'e, you know, playing
19 half of the content we did despite the fact that we

20 had twice the subscribers. You know, we would use

21 it differently and make a different economic

22 decision at different prices and so the — — you

23 know, as I look back at sort of the history and say

24 that, okay, we were at, you know, sort of the -- I

25 want to call it 7 cents per hundred, you know, back
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1 in '06, I think the first year of Web II was 8

2 cents per hundred or seven years down the line,
3 eight years down the line, and then, you know,

4 okay, let that rate double. And, you know, it'
5 the rate — — it's the top end of the rate range in

6 which Pandorahas grown to dominate, you know, the
7 industry at 75 percent of the volume. They'e
8 having difficulty monetizing an ad—basedbusiness
9 model and making it work there. You know, it -- it

10 just strikes me that based on the economics in the
11 marketplaceand everything else, it's a -- it's a

12 good place to put a rate.

5447

13 Q. And why was there an escalationin the
14 WSA settlementrates?
15

16 Q ~

Huppe insisted on it.
Would it be fair to adopt a rate

17 calculatedbased in whole or in part on a

18 percentageof the Webcasters'evenue?
19 You know, 0he Webcastersaren't all
20 createdequally. I'm deeply troubled by the

21 prospectof a percentageof revenue. You know,

22 most of the people out there doing this have — — or

23 most of the people, certainly in terms of Pandora,

24 they have a music-only businessmodel, and -- and

25 so you know there I guess you can look at it and
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1 say that, well, okay, you know, the -- you could

2 use a percentageof revenue.

We have a significantly different
4 businessmodel, not only in terms of the content,
5 but in terms of — — of it being a subscription— based

6 businessas opposed to an ad-basedbusiness. And,

7 then, further, that that subscription—based

8 businessis an adjunct to a much larger business,
9 and this is just a product extension. So that

10 in my mind, as I look at it for us, I don't know if
11 this is true for all the other Webcasters,but for
12 us a percentageof revenue formulation runs down

13 runs down the path of being completely divorced
14 from the actual use of copyrightedmaterial, and

15 that troubles me greatly.
16 Q. And in the proceeding, Pandorahas

17 proposeda lower rate for advertising— based

18 Webcastersthan for subscription-basedWebcasters.

19 Would such a rate structurebe

20 consistentwith what you would expect to find in

21 the marketplace?

22 You know, it's — — it's an interesting
23 proposal, self— serving, obviously, that, you know,

24 Pandora is now monetizing at their you know, at
25 about the same rate as terrestrial radio.
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1 Terrestrial radio monetizesabout $ 13 per listener
2 per year, and Pandora, basedon their last year of

3 performance,monetizesat about $ 11 per year per
4 listener per year.

5449

So ad-basedformats have, you know,

6 some consistencyin -- in their monetization. Now,

7 there'sa difference that, you know, terrestrial
8 radio is a music, talk, news, and sports, you

9 know — — you know, format as opposedto music— only

10 format.

We are a totally different animal

12 and — — and we monetize at about $ 140 per
13 subscriber,you know, per year. We don't know

14 exactly how many listenerswe have. Even our Web

15 service monetizesat a far different level so that,
16 you know, you go back — — you know, if you look at
17 this $ 4 upchargeand for the moment just pretend
18 that those two-and-a-halfmillion subscribersare

19 paying $ 2 for the Internet, so split the upcharge

20 equally, that we'e effectively, you know, chargin.g

21 $24 a year for the Internet service, you know, more

22 than double the monetizationrate at Pandora, and

23 that's for a music, talk, news, and sports, you

24 know, thing that is, you know, an adjunct to

25 anotherproduct.
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So, again, the -- you have to consider
5450

2 the use of the copyrights, and I just — — you know,

3 I — — I understandwhy Pandora is proposing it. I

4 can't imagine why it's a valid way to treat the

5 businesses.

MR. FAKLER: Thank you.

Those are all the questions I have.

CHIEF JUDGE BARNETT: Thank you, Mr.

9 Fakler.

10 Mr. Choudhury.

MR. CHOUDHURY: Before we begin, I

12 believe Counsel for SiriusXM has stipulated to the

13 admissibility of certain exhibits and those are SX

14 231, SX 232, SX 237, SX 1752, and SX 1759, and

15 those are Tabs 2, 3, 8, 11, and 12 of the binder.

17

18

MR. FAKLER. That's correct.
CHIEF JUDGE BARNETT: Thank you.

Those -- Exhibits 231, 232, 237, 1752

19 and 1759 are admitted.

20 (SoundExchangeExhibit Nos. 231, 232,

21 237, 1752, and 1759 were admitted into evidence.)
22 MR. CHOUDHURY: Thank you, Your Honor.

23 CROSS— EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

24 BY MR. CHOUDHURY:

25 Q. Good morning, Mr. Frear.
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Good morning.

We met at your deposition. As you

5451

3 know, I representSoundExchangein this proceeding.

Now, you regard your Internet radio
5 servicesas a simulcast, correct?

A. Yes.

Q. And that ' even though, as you

8 testified this morning, there'sa small number of

9 additional channelson the Internet radio platform
10 that aren't on your satellite platform?

That's correct.
12 Q. And some of those channels, as you

13 testified, are music channels, correct?
A. That's correct.

15 Q. And those channelswere added in the

16 last five years, correct?
17 I believe that's generally correct. I

18 don' know exactly when they were added.

19 Q. And you also have that My SiriusXM

20 feature you describedthis morning on the Internet
21 radio service, right?
22 That's correct.
23 But it's not on the satellite service?
24 That's correct.
25 And that feature was added in the last
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1 five years, too?
5452

Yes.

Q ~ If you could, please, turn to Tab 3 in
4 the binder. This is SX 232, which is now in

5 evidence

Mr. Frear, this is a document

7 concerning, among other things, the My SiriusXM

8 feature, correct?

Well, it's a document that says

10 programming options on the first slide.
11 Q ~ And if you can look at the fourth
12 bullet point down, My SiriusXM personalization,is
13 this a document that concerns the My SiriusXM

14 feature we'e been -- you discussedthis morning?

15 A. I don't know. I haven't reviewed this
16 document.

17 MR. FAKLER: I'm sorry. I'm sorry.
18 Should we be entering restrictedsessionnow if
19 you'e going to questionhim on specifics of

20 restricteddocuments?

21 MR. CHOUDHURY: Well, to be clear, I'm

22 actually going to try to keep this unrestrictedand

23 keep it at a high level, but if you feel more

24 comfortable, I'm happy to enter into restricted
25 session.
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MR. FAKLER: As long as you'e prepared
5453

2 to just stay out of the details.
MR. CHOUDHURY: Yes.

CHIEF JUDGE BARNETT: Thank you, Mr.

5 Fakler.

Q ~

Go ahead.

BY MR. CHOUDHURY:

Mr. Frear, is this a SiriusXM document?

I don't know.

10 So, do you have a question -- see where

11 it says SiriusXM up on the top right?
12 A. I see the logo there. I'e never seen

13 this document before.
14 Q ~ Mr. Frear, if you could turn to Page 15

15 of this document.

17 Q-

(Witness complies.j

This is a -- I'm using the number on

18 the bottom right.
19 Yes, I see it. I see it. It's the one

20 that says: "Taking Control by SiriusXM," at the

21 top?

22 Yes.

23 Do you recall we discussedthis
24 document at your deposition?
25 I do not.
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If you turn the page to Pages 18
5454

2 through 20, do you recall we discussedthese
3 examplesat your deposition?

A. No, I don'.
Q ~ Mr. Frear, let's turn to your

6 deposition, which is behind Tab 1.

A. (Witness complies.)

Q. Mr. Frear, at your depo -- you were

9 deposedin this matter April 6th, 2015, correct?
10 A. I'm not sure the date. I was

11 definitely deposedand we have met before.
12

13

Q ~ Let's come back to this document.

Let's talk about my SiriusXM. As

14 discussedin your testimony, to use your words, My

15 SiriusXM is to create — — the reason to add the
16 feature was to create a more tailored yet still
17 noninteractivelistening experience,correct?
18 Yes.

19 Q ~ And, in fact, users can affect the song

20 selectionplayed on the Internet radio service by

21 using the My SiriusXM sliders?
22 A. They -- they can reduce the library.
23 So if by influencing the song selectionyou mean

24 that, you mean that they can take, let's say, a

25 400-song library and slide it over to where it only
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1 selects from maybe a third or a half of that
2 library, then that would be correct. They don'

3 influence what's in the library. They can only

4 reduce the library. They cannot enlarge it or add

5455

5 to 1t

Q- So if they'e using the sliders, that
7 can affeet song election, correct?

Yes.

Q- And you also have what you call a

10 preferenceengine with respectto your Internet
11 radio service; is that right?
12 Yes.

13 And you don't use the same preference
14 engine for your satellite radio service, correct?
15 That's correct.

Q- And the preferenceengine records a

17 number of user preferences,including the sliders,
18 right?

Yes, that ' correct.
20 Q. And the preferenceis used to determine

21 song selection, correct?
22 A. No, that's not correct.
23 Q. Okay. How is the preferenceengine

24 used on your Internet radio service?
25 Song selection is done by the channel
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1 managers. The preferenceengine -- if you went on

2 to the '60s channel and said early '60s, the

3 preferenceengine would record that you have set
4 that slider on early '60s, and so it does that. It
5 simply reflects the slider position. I think
6 saying that it reflects song selection is probably

7 overstatingthe -- you know, what it really does.

5456

Q ~ Now, to be clear, the preferenceengine

9 then records that preference,early '60s, and that,
10 in turn, may affect the song election, correct?

The genre managerswould go in and

12 then -- and they attributedcharacteristicsto the

13 library. So they'e gone in and they said these
14 songs are early '60s, these songs are late '60s.

15 These songs are more acoustic. These songs are
16 more electric. So they -- those characteristics
17 have been -- exist as data fields on the songs,

18 themselves. And so when the slider is in the

19 preferenceengine, the characteristicssimply carry
20 through so that the subsetof the library is what

21 plays out as opposedto the entire library or some

22 other portion of it.
23 Q ~ And the reasonyou introduce the My

24 SiriusXM feature on your Internet radio service was

25 becausethe popularity of more personalized

(866)448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

1 servicesmade you think that adding this feature
2 would make your Internet radio servicesmore

3 popular, correct?

5457

Yes.

And you believe that personalizedradio
6 requires significant interaction and knowledge from

7 users, right?

Personalizedradio does require the

9 users to specify what they — — what they like, and

10 then there are different forms of personalized
11 radio.

12 Q. So you believe that users do have to

13 provide significant interaction and knowledge for a

14 persanal ized radio service?
15 No, that -- that's not quite what I

16 testified. So let me give you an example. The

17 three primary

18 Q- Mr . Frear?

Do you not want me to answer the

20 question?

21 Q- Mr. Frear, why don't we look at Page 99

22 of your deposition.
23

25

Okay.

You'e looked at Page 99, Line 14

Are you there?
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Q ~

Let' see. 99, Line 14.

Question: "Do you believe that

5458

3 personalizedradio requires significant interaction
4 and knowledge from users?"

Answer: "Yes."

That was your testimony, wasn't it, Mr.

7 Frear?

That is the answer I gave to that
9 question.

10 Okay. Mr. Frear, if we could turn to
11 Page 98 of your deposition.
12 Uh—huh.

13 Do you see Line 10 there, question: "I

14 ask you to turn the page to" -- "bearing Bates

15 number SXM1824. It's about halfway through. Do

16 you have any understandingof what this slide may

17 be referring to?"

18 Answer: "I think it's showing examples

19 of the slider functionality that we discussed

20 earlier. I gave you a couple of examples. This

21 would appear to add to that set of examples."

22 Yes, I see that.
23 Q ~ Okay. If we can turn back to Tab 3.

24 Now, if you look at the Bates number, you see SXM

25 on the first page, 0001808.
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Do you see that, Mr. Frear?

Tab 3.

5459

Yep.

Oh, I see. Yeah, I see it.
Yeah.

So if we look at Page 17 of this
7 document

Uh — hL1h .

and you see the Bates number there
10 is SXM0001824.

12

Do you see that, Mr. Frear?

I'm still getting to Page 17

13 So, yeah, it says -- it says, SXM, four

14 zeros, 1824

15 Q ~ So, Mr. Frear, does this refresh your

16 recollection about whether we discussedthis
17 document at your deposition?

18 I know we talked at the deposition
19 about slider functionality. I know we talked about

20 My SiriusXM, so I remember talking about that.
21 Q. Okay. And you remember talking about

22 this slide, correct?
23 I don' remember talking about this
24 slide.
25 Okay. Mr. Frear, again, let's look at
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1 your deposition, Page 98, Line 10.
5460

A. Right.

Q ~ Question: "I ask you to turn the page

4 bearing the Bates number SXM1824, it's about

5 halfway through."

That's this page, correct?
You mean the page that says 232017?

Q ~ Yes.

Okay. And you'e asking me if that
10 is -- is the Bates number 1824?

Q ~ The page we discussedat your

12 deposj.txon?

13

14 Q ~

Yeah, that ' what it says.

And you answered: "I think this is
15 showing examples of the slider functionality that
16 we discussedearlier. I gave you a couple of

17 examples. This would appear to add to that set of

18 examples," correct?

19

20 Q ~

Yes, that ' what it says.

And that was your testimony at your

21 deposition?

22 A. Yes, it was

23 Q ~ Okay. Mr. Frear, if you could turn to

24 Tab 12, this is SoundExchange1759, which is now in

25 evidence.
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Mr. Frear, you were asked earlier by
5461

2 Judge Strickler whether you look at consumer

3 researchas part of your ongoing business,correct?
4 Do you recall that question?

No, I actually don't recall that
6 question.

Q. Okay. Well, let me ask you: Do you

8 look at consumer researchas part of your ongoing

9 business?

10 A. I do.

Okay. And sometimesthat researchis
12 conductedby internal surveys, correct?
13 That's correct.

Q. And would this appear to be one of

15 those internal surveys?

16 A. It does.

17 If you could turn to Page 15. This is
18 1759— 015.

19

20 Q.

(Witness complies.j

Mr. Frear, is this a comparisonof My

21 SXM customization-- and, again, I don't want you

22 to get into the specifics of what's on the page,

23 but My SXM customizationto competitors?

25

Yes, it is among users of My SiriusXM.

And so that — — and without naming them,
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1 the customerslisted here are the ones you'e
2 comparing to the users of the My SiriusXM feature,
3 correct?

54 62

I'm sorry. I don't understand.

5 Q ~ I'm sorry. The competitors listed here

6 are the ones that you are comparing to the users of

7 My SiriusXM?

8 A. Yeah. These were the companiesthey

9 asked for the comparisonof, that 's correct.
10 JUDGE STRICKLER: And just to clarify,
11 you said this is among those that used the My

12 SiriusXM. Is that becauseyou understandthe

13 languageabove the chart that says, quote, "among

14 users of service," close quote, and in that quote

15 "service" refers to the My SXM service as opposed

16 to the service that's listed?
17 THE WITNESS: This is an incredibly
18 small sample.

19 JUDGE STRICKLER: Right. I don' know

20 about that. I just want to know about

21 THE WITNESS: It is among the users.
22 So 5 percentof our subscriberslog on in any given

23 month, and of the usage, 2 percent is to My

24 SiriusXM. So this is how that group of people who

25 are engagedenough to subscribeto the service, log
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1 on to the service, and then get to My SiriusXM and

2 actually use it, that this is how they feel about

3 our servicescompared to some of these others.

5463

JUDGE STRICKLER: So the people who are

5 respondingare people who are users of the My

6 SiriusXM?

THE WITNESS: We view this
JUDGE STRICKLER: I just need to know

9 the answer to that question.

10 THE WITNESS: Yeah. These are our

11 hyper— engagedsubscribers. They are all in on our

12 service.
13 JUDGE STRICKLER: Thank you.

BY MR. CHOUDHURY:

15 And, to be clear, this survey, the

16 entire survey, is a survey just of the users of the

17 My SiriusXM feature, right, Mr. Frear?

19 Q-

On Page 15 .

Well, if you look back to Page 2 of the

20 document and you look at the purpose of the study,

21 this is a study of how My SiriusXM users navigate
22 the feature, correct?
23 Yes, I see that

Q. If we could turn to Tab 2, please.
25 This is SoundExchange231, which is now in
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1 evidence

Mr. Frear, earlier today you discussed

3 how there were discussionswith the CEO. At the

4 time, I believe that was Mel Karmazin; is that
5 correct?

At what time?

Q. At — — well, I'm sorry. In 2008?

Yes.

Q. Okay. And you -- there were

10 discussionsabout the use of the Internet radio
11 service with respectto the Webcasting II rates,
12 correct?

13 A. That's correct.
Q. Okay. What is a CEO off — site meeting

15 in the parlanceof SiriusXM?

16 A. We get our sort of — — call it like our

17 top 40, maybe, executives together once or twice a

18 year, at the beginning of the year, to get together
19 to just talk about — — we decided to put topics on

20 an agendaand things we want to talk about. So

21 that's what this is.
22 Q. Does this appear to be a presentation
23 given at a CEO of f — site meeting in February 27th of

24 2008?

25 It does appear to be.
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Q. Okay. And this presentationconcerns
54 65

2 your Internet radio service, correct?

Without reviewing it, I don't know -- I

4 don't know what they mean by IP-basedsubscribers,
5 but I assume it is.

Q- Well, yeah. So let's look at my

7 that actually gets to my next question. If you can

8 turn to Page 3 — — and, again, I'm trying to do this
9 without going into closed sessionbut we can if

10 that will be helpful to you.

The referenceshere to SIR, are those
12 referencesto Sirius Internet Radio service?
13

Q.

Yeah, that ' what that would mean.

And i f you look at Page 2 Sirius '

15 execution over IP, is that a referenceto Sirius 's
16 Internet radio service?

17 Yes.

18 Okay. So this is a discussionat a CEO

19 off — site meeting about SiriusXM's Internet radio
20 service, correct?

21 Yes.

22

23

Q. If you turn to Tab 11, please...
(Witness complies. )

And what you'l see here is that this
25 is SoundExchange1752, which is now in evidence.
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1 I'l representto you the document was produced

2 natively, but it was marked restricted. And I'l
3 representto you that it was producedas part of

4 the initial disclosuresin this matter.

5466

If you could turn -- and, again, be

6 mindful that I want to stay in open session,but we

7 can go to restrictedsession.

Does this appear to be the revenue

9 the information concerning the revenuesand

10 royalties of SiriusXM's Internet radio service
11 between the years 2010 and 2014?

12 This is an analysis that one of our

13 financial analystspreparedat my requestto help
14 me to understandwhat our starting point was for
15 given that this whole percent of revenue thing has

16 come up in this proceeding, just where are we? We

17 haven't given any meaningful thought internally to

18 how much -- how to record Internet revenue. We

19 actually don't track it separately. So there are
20 -- so this helped to get -- just get me a start for
21 what's in the accountingrecords today.

22 Q. And when you say, "a start," you mean

23 for preparingyour testimony for this proceeding,
24 ri ght?

25 Actually, no, it was unrelatedto that
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Q. Okay. Well, was this for your
54 67

2 business,then, to understandit as a start?
Yeah. It wasn't really related to the

4 testimony. For years, I'e been trying to get

5 SoundExchangeto just combine our satellite radio
6 and Webcast licenses. So from time to time, I have

7 looked at, you know, what the position — — what

8 position we would be in if we literally just took

9 what we were getting for Internet revenue and threw

10 it into, you know, the satellite radio regulations.
11 And so from time to time, I have looked at things
12 like this, given the — — I hadn't looked at it in

13 quite some time. And so given the currency of the
14 CRB asking for a percentageof revenue formulation
15 and needing to get ahead on beginning to think
16 about, well, jeez, if they go that way, what do I

17 do, right, and are we preparedfor it, I just asked

18 for where are we, what do we have.

19

20

Q. Right.

So that's the information that'
21 reflected here?

22 Yes. Yes.

23 Q. So, again, without getting into
24 specific numbers, if you look at the line expenses

25 as percentageof revenue
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Yes.
5468

is that line increasingor

3 decreasingover the years?

That line is decreasing.

Q. And that is as the royalty rate
6 identified here is increasing, correct?

It's exactly the point I made before
8 about the

Q ~ Mr. Frear

10 Court seeing the use of copyrights
11 from calculations.

12 Q- Mr. Frear, my question is -- it's a

13 very simple question. Is the royalty rate
14 increasingover the years?

15 The royalty rate is increasingover the
16 years.
17 Q ~ Okay. Now, your Internet radio service
18 is primarily a subscriptionservice, correct?

20 Q-

It is entirely a subscriptionservice.
And -- but SiriusXM has consideredfree

21 offerings at different times over the years, right?
22 We used to of fer the Internet radio
23 service for free.
24 Q ~ Now, if you could turn to Tab 14,

25 please.
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Q.

(Witness complies.)

Mr. Frear, you see this document says,

3 "SXM of f — site, July 30th, 2014"?

Yes.

Is this similar to the offsites we were

6 discussingbefore where you get the top 40

7 executivestogether to discuss issues?

Yes.

Q- Are you one of those top 40 executives?
10 Yes.

And so you would have been at the

12 offsite?
13 That's correct.

MR. CHOUDHURY: Your Honor, we would

15 move to admit SoundExchange2349.

16 MR. FAKLER: Your Honor, we object to

17 the admissionof this exhibit. This exhibit was

18 not included in the pretrial order mandated

19 disclosures. This exhibit was only identified for
20 the first time yesterday.
21 MR. CHOUDHURY: Your Honor, through

22 this proceeding, the parties have supplemented

23 their exhibit lists as the case developed. This

24 was supplementedon the exhibit list. It was

25 disclosedyesterdayat the time the parties agreed
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1 to. And if you look at the exhibit, it was a

2 document that was producedby SiriusXM.

5470

MR. FAKLER: Your Honor, may I respond?

CHIEF JUDGE BARNETT: Yes.

MR. FAKLER: The pretrial order made no

6 provision for the parties to continually amend

7 every night their exhibit designations. There was

8 a requirementthat the exhibits be disclosedprior
9 to the trial. SiriusXM, in reliance on the Court's

10 order and procedure,has not amendedits exhibit
11 list, although it might. So we just think it'
12 unfair for SoundExchange.

13 CHIEF JUDGE BARNETT: The objection is
14 sustained.

15 BY MR. CHOUDHURY:

Q. Mr. Frear, you would agree with me that
17 the satellite radio businessand the Webcasting

18 businessare two totally different businesses,
19 right?
20 CHIEF JUDGE BARNETT: I'm sorry. Just
21 so the clerk gets the -- 2349 is refused.
22

23

25

Thank you.

Could you ask the questionagain?

MR. CHOUDHURY: Yes, of course.

BY MR. CHOUDHURY:
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1 Q. Mr. Frear, you agree with me that the

2 satellite radio and Webcastingbusinessesare two

3 totally different businesses,correct?
4 A. Meaning as industries?

5471

Q. Yes

Yes.

Q. And you agree that the costs of

8 operating the satellite businessare fundamentally

9 different than those associatedwith Webcasting,

10 correct?

Yes.

12 And the satellite radio costs are

13 orders of magnitude larger than the costs of

14 operatingyour Internet radio service, correct?
15 Now, you'e asking about our

16 Internet
17 Q ~ Yes, your Internet.
18 as opposed to the Webcasting
19 industry in general?

20 Q. Yes.

21 Yes, the costs of the satellite radio
22 businessare significantly greater than the cost of

23 operating our Webcasting business.

Q ~ And you would agree that there'sa

25 difference in a consumer'swillingness to pay for
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1 satellite radio and a consumer'swillingness to pay

2 for Webcasting, in general, correct?

5472

Q ~

I believe that's the case, yes.

And anotherdifference is that there'
5 only one buyer, SiriusXM, in the satellite radio
6 market, correct?

I don't think that's the -- that's the

8 driving reason, no, but. I do think -- but that. is
9 true, there'sonly one satellite radio company.

10 Q. And there are many Webcasterbuyers in
11 the Webcastingmarket, correct?
12 Webcastbuyers?

13 Q ~ There are many Webcastersin the
14 Webcastingmarket, correct.?

Yes, there are.
16 Q. And you would also agree with me that
17 satellite radio and Webcastingoperateunder two

18 totally different royalty administrations,correct?
19

20 Q.

Yes, they do.

In the July 2014 off-site meeting — — or

21 let me ask you: Did SiriusXM have an of f — site
22 meeting in July of 2014?

23

24

A. Yes, they did.

Q. Okay. And did you discuss the

25 possibility of a free offering in that meeting?
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Yes.
5473

Q ~ Okay. And do you recall whether you

3 discussedwhat the landscapefor free was?

I don' — — I 'm not really sure what

5 that question refers to.
Well, do you recall?
Well, I -- I recall us discussinga

8 free -- I'm not sure what your questionmeans

Q ~ Okay. Do you recall discussingwhat

10 the existing digital players were that were

11 offering free products?

12 A. Not specifically. I'm sure we did, but
13 not specifically.
14 Q ~ So, Mr. Frear, if you could turn to Tab

15 14 in your binder and look at Page 018.

16

17 Q ~

Tab 14?

Yes, Tab 14, and it's the last page of

18 the document.

19

20

Oh, I see.

Does this refresh your recollection
21 well, I'l give you a second to look at it.
22 MR. FAKLER: Your Honor, I'm going to
23 object to this line of questioningto the extent
24 it's focusing on what was discussedat a particular
25 meeting. I don't understandwhy we can't ask about
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1 free, about who competitorsare. I have no

2 objection to that, but a memory test on what was

3 said in one particular meeting doesn' seem

4 relevant.

5474

CHIEF JUDGE BARNETT: He's just using

6 this -- right now, just trying to refresh Mr.

7 Frear'srecollection, and I think the questions
8 probably could be more direct. But I'm going to

9 allow him to go aheadand finish this since he

10 startedit this way.

BY MR. CHOUDHURY:

12 Q. Mr. Frear, does this refresh your

13 recollection about whether there was discussionof

14 the existing digital players who were offering free
15 products?

18 A.

At the July 2014 off-site
At that -- yes.

It does not.

19 Q ~ Okay. In your discussionsover the

20 digital players who offer free, do you recall
21 whether you include Spotify in those discussions?
22 We -- we often talk about the digital
23 players, you know, that have a free or premium

24 service, and, you know, 75 percent of Spotify users
25 are using a premium service, and so we definitely
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1 include Spotify. It's funny, I have to remind the

2 guys who run this businessto continue to include

3 YouTube, which is the largest source of online

4 listening in the world. They always seem to forget
5 it. I never understandthat.

5475

6 Q- And do you include Rdio in those

7 d1.scussions?

You know, they'e there becausethey'e
9 the oldest. player in the businessthat -- we think

10 they'e the ones who actually have probably the

11 most sensibleapproachto a businessmodel and they

12 are the best example of why, you know, this
13 businessreally doesn'tscale. Becauseafter 15

14 years in the business, they really have been

15 while they'e growing nicely now, it's still an

16 incredibly small scale, very low, you know, sort of

17 profitability. It -- as an economic machine, it
18 kind of doesn't really work very well.

Mr. Frear, do you include Rdio in those

20 discussions?

21 I believe I answeredthat question.
22 Startedoff with yes and then I gave you some more

23 stuff.
Q ~ Okay. Do you include Xbox Music in

25 those discussions?
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1 A. You know, I actually am surprisedto

2 see that on the page. I -- I think we rarely
3 include Xbox Music in the discussions.

5476

4 Q ~

5 please.
Mr. Frear, if you could turn to Tab 8,

7 Q ~

(Witness complies.)

Earlier, we were looking at a survey

8 specific to My SiriusXM users.
Is this another internal survey that

10 SiriusXM does to inform its businessdecisions?
A. It looks like it.

12 Q ~ Okay. And this is -- this survey is
13 not specific to My SiriusXM users, correct?
14 A. That's correct, it's not specific to My

15 SiriusXM.

17

18

Q ~ And if you could turn to Page 028.

(Witness complies.)

MR. CHOUDHURY: Oh, and, Your Honor,

19 this is already into evidence.

20

22

CHIEF JUDGE BARNETT: Thank you.

BY MR. CHOUDHURY:

Q. Now, this part of the survey, do you

23 understandthis to be SiriusXM comparing its
24 Internet radio service to other competitors in the

25 market?
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1 A. Yes. It's surveying our customersto

2 see how they compare it to other participants in

3 the market, yes.

4 Q. And when it says, "compared to key

5 competitors there," that includes Spotify, correct?
6 A. Yes. Again, 75 percent of their
7 listing is to a free product.

8 Q. And it also includes iTunes Radio,

5477

9 correct?

Yes.

As well as Pandoraand iHeartRadio,

12 correct?

Q.

Yes, that's correct.
I would like to turn back to Paragraph

15 10 of your written testimony.

16 A. Paragraph10 of my written testimony?

17

18

Q ~ Of your written testimony, yes.

Nothing in this paragraphis specific
19 to your Internet radio service, correct?
20

21 Q-

Sorry. What was your questionagain?

With respectto Paragraph10, none of

22 the statementsyou'e making are specific to your

23 Internet radio service, correct?
24

25

I don't believe they are.
And when you refer to the phenomenon
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1 that's been explicitly recognizedby recording

2 artists and their representatives,you don't recall
3 any such communicationsthat were specific to your

4 Internet radio service, correct?

5478

That's correct.
Q. And you'e done no study of the effect

7 of SiriusXM's Internet radio service on sound

8 recording download sales, correct?
A. That's correct.

10 Q. And you'e done no study of the effect
11 of SiriusXM's Internet radio service on streamson

12 on— demand services, correct?
13

15

16

Q.

I believe that's correct, too.

If you could look at Paragraph31.

(Witness complies.)

Do you see there the referencein the

17 last sentence,consumer studies?
18 A. Yes.

Okay. At least as of your deposition,
20 Mr. Frear, you couldn't recall any specific studies
21 this was referring to, correct?

22 That's correct.
23 I would like to turn to the WSA

24 settlementagreementbetween SiriusXM and

25 SoundExchange.
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Okay. Are you directing me to an
5479

2 exhibit?

Q ~ No. Just letting you know.

Now, you could have stoppedWebcasting.

5 You said that this morning. That was one option,
6 correct?

That's correct.
Q- And you could have litigated the

9 WebcastingIII proceeding,correct?
10 That's correct.

Q- And earlier this morning, you said you

12 went partway down the road to not participating in
13 WebcastingIII but not all the way, right?

Well, I -- I think I was referring to
15 going partway down the road to exiting the

16 Webcastingbusiness.
17

18

Q. So let me clarify.
One option you could have had was to

19 not participate in the WebcastingIII proceeding

20 and accept the rates that were issuedby the judges

21 in that proceeding, correct?
22 That's correct.
23 Q ~ And you agree that the rates you

24 received in the agreement-- well, strike that
25 The agreementyou made with
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1 SoundExchangecovered years both under Webcasting

2 II and Webcasting III, correct?

5480

That's correct.
Q. And you would agree that for the

5 Webcasting II years you received a discount,

6 correct?
That's correct.

8 Q. And, in fact, for — — and you also said
9 that there was an NAB settlementdone at the time,

10 correct?

12

I think it precededus, yes.

So in the last year of the agreement,

13 current year now, is SiriusXM's rate higher or

14 lower than the rate in the NAB settlement?
15 I think they'e about the same. I

16 think they'e within like .001 or .002. They'e
17 very close. I don' remember exactly where they

18 fell out.

Q. And you also referencethe PurePlay

20 agreement,right?
21 Yes.

22 And you understandthat agreementhas

23 different rates for subscriptionand ad supported,

24 correct?
25 I didn't remember that. Now, I
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1 intended to focus on -- since almost all of
5481

2 Pandora'sbusinessesin their ad—based service,
3 I'e kind of focused on that. If they have a

4 different rate for a subscription, I don't know

5 what it is.
6 Q- And at the time you did the settlement
7 with SoundExchange,the only rates that were issued
8 by the Copyright Royalty Board were for Webcasting

9 II years, correct?
10 At the time — — so in July of '09

Q- Yes.

12 when Mike and I reachedan

13 agreement

15

Q- Right.

the only rates that were out there
16 were the Web II settlement, the NAB settlement,and

17 what happenedwith PurePlay.

18 Right.

So the Copyright Royalty Board had not

20 issued rates for any of the Webcasting III years,
21 correct?
22 That's correct.
23 MR. CHOUDHURY: That ' all my

24 questions.

25 CHIEF JUDGE BARNETT: Mr . Fakler.
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MR. FAKLER: Very brief redirect, Your
5482

2 Honor.

3 REDIRECT EXAMINATION BY COUNSEL FOR SIRIUSXM

BY MR. FAKLER:

Q. Mr. Frear, if you would please turn to

6 Tab 12 in the binder -- I'm sorry. Tab 11. I

7 meant Tab 11, the spreadsheet.

First of all, could you explain how

9 these revenue figures were derived?

10 Sure

We do have accounts in our general
12 ledger f or Internet revenue, and — — and so the
13 person who did the analysis simply went and pulled
14 the in formation from those accounts. What '

15 recorded in there is -- is an allocation of bundled

16 products and the allocation methodologyhonestly
17 hasn't been subject to any executive scrutiny.
18 Nobody has really -- I'm not even sure who decided

19 how to allocate it. They — — it sounds terrible
20 coming from the CFO that we'e talking about

21 numbers coming out of the general ledger that
22 but we — — all of this just rolls up in our

23 subscriptionrevenuenumber. It's not terribly
24 and so the allocation of it, among different
25 subscriptionrevenue services, isn't something that
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1 we use in a material fashion.
5483

And was this report done as part of a

3 standardformal report that's typically done on a

4 routine basis for SiriusXM?

A. No.

Q- And just one last thing. When Mr.

7 Choudhury was asking you about the percentageof

8 revenuenumbers, and I believe he interruptedyou

9 as you were trying to discuss, you know, what those

10 percentageof numbers say to you about the

11 relationship to the use of the music, could you

12 provide the answer you were trying to provide?

13 A. Sure.

14 I mean, what -- what this shows is the

15 growing nonuse of the service. That's why the
16 percentagesare going down that -- for instance,
17 the — — this line item of promo revenuesis that
18 there are automotive trials were under the contract
19 with the automakerthat they have -- the customer

20 theoreticallyhas the right to call us up, get an

21 Internet password, and during their trial, listen
22 to the service online. Only 2 percent of the OEM

23 trialers who have that opportunity actually do so,

24 but the revenuenumber doesn'treflect the very low

25 usage. It just assumedthey would all do so evenly
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1 when 98 percent of them never do it at all.
5484

And the same could be true — — said with

3 respect to the rep. A retail adjustment there for

4 either the — — you know, well, for the nonlistening,
5 you know, people who simply don't use the Internet
6 service. There is no adjustment for intensity of

7 use of the Internet services. If somebody logs on

8 once in a month and, you know — — and listens to an

9 hour, that's different than somebodywho logged on

10 and uses a hundred hours. And so they — — these

11 revenuenumbers don't reflect, you know, kind of

12 any of that underlying use numbers. It's just a

13 raw allocation somebodydecided on.

And these revenue figures also include

15 usage of non—music content and exclusive content,
16 as well?

17 A. That ' correct. You know, roughly half
18 of our online listening is non-music content and

19 there, of course, is — — you know, this is a blended

20 break, which for my purposesis I'm looking at it
21 relative to satellite radio rates. But, you know,

22 I would want to look at the blended thing. I

23 wouldn't want to — — you know — — and I still — — I

24 mean, if Mike were here, I would still say, gee, we

25 should really get together and see if we can't put
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1 this activity in our satellite radio license.
5485

MR. FAKLER: Thank you very much.

Those are my questions.

CHIEF JUDGE BARNETT: Thank you.

We will take our morning recessfor 15

6 minutes.

Thank you.

MR. CHOUDHURY: I have no further
9 questionsif you want. to excuseMr. Frear.

10 CHIEF JUDGE BARNETT: Thank you.

I assumedyou did not since you were

12 not on your feet. I apologize for the assumption.

15

Thank you, Mr. Frear.

THE WITNESS: Thank you.

CHIEF JUDGE BARNETT: Oh, it's Friday.

16 Yeah, we'e still going t:o take a recess,a brief
17 recess. We'l decide how the day goes after that.
18 Sorry.

19

20

21

(A short recesswas taken.)

CHIEF JUDGE BARNETT: Pleasebe seated.

We will have anotherbreak. But just
22 so you know, my caffeine just wasn't -- the levels
23 just dropped suddenly. So we'l figure this out.

Mr. Klaus, would you like to continue

25 examinationof Dr. Fischel.
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MR. KLAUS: Yes, thank you, Your Honor.
5486

2 DANIEL R. FISCHEL,

3 having been previously duly sworn, to tell the

4 truth, the whole truth, and nothing but the truth,
5 testified as follows:

CROSS-EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

(CONTINUED)

BY MR. KLAUS:

10

12

Q ~

Q.

Good morning, ProfessorFischel.

Good morning, sir.
Nice to see you again.

And I know you'e been here for a

13 number of days. So we'l try to move through this
14 quickly so you can get back home to Chicago.

15 ProfessorFischel, I'd like to start
16 with the analysis that was set forth in your

17 written direct testimony.

18 I'e placed before you another large
19 binder of cross-examinationexhibits. And your

20 written direct testimony is behind Tab No. 1.

21 First of all, you submitted that on or

22 about January12 of this year, correct?
23 I believe that's correct.
24 Q ~ And in your written testimony -- your

25 written direct testimony, you analyzedwhat you
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1 believed to be the parties'xpectationsat the

2 time of contracting, correct?

5487

A. Correct. The parties that we had data

4 for. Correct.

Q ~ That means what iHeart expectedto pay

6 Warner, correct?

Correct.

Q ~ And at least what you thought iHeart

9 expectedthat Warner would pay it, correct -- that
10 it would -- strike that.

At least you inferred from that model

12 what Warner expectedit would receive from iHeart,
13 correct?

I think that's a little strong.
15 Because, at least at that point in time, we didn'

16 have I think sufficient data to make a statement

17 all that strong.

18 I think what we believed was we had

19 enough complementarydata from other sourcesthat
20 might be able to draw that inference, which I think
21 we did. But I don' think we made any direct
22 representationsabout Warner' expectations
23 matching iHeart's at that time.

24 Q. If you could turn to Page 25, Paragraph

25 51, of your written direct testimony.

(866)448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

Okay. I have it.
And after you calculated, in the middle

5488

3 of that paragraph, the .005 per— performancerate,
4 you said: "This is the averagerate iHeartMedia

5 expectedto pay Warner for the secondpart of the

6 bundle," correct?

Correct.

And you said: "Unlike the average"

9 and then there'sa number there — — "per—performance

10 rate describedabove, this rate is not directly
11 influenced by the statutory rate and, therefore, is
12 a more appropriatereflection of what a willing
13 buyer and willing seller would agree upon if
14 unconstrainedby government regulation," correct?
15 Correct.

16 Q. And when you conductedthis analysis in

17 your written direct testimony, you used certain
18 information to inform that analysis, correct?

20 Q.

That's right.
You looked at the Warner iHeart

21 agreementitself, right?
22 Correct.

23 You looked at a financial model,

24 particularly a spreadsheetcalled "Today's Growth"

25 that iHeart 's lawyers provided to you, right?
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Q.

That's right.
And you used an iHeart document that

5489

3 showed the percentageof AIP value during the

4 fourth quarter of 2012. That's in Footnote 37

Is that right?
Among other things, correct.

Q. And those were the only documentsthat
8 you cited from the — — from any of the parties in

9 the section of your written direct testimony

10 analyzing the Warner iHeart agreement,correct?
A. I'd have to look, but I'm happy to

12 accept your representation.
13 Q. And when you expressedyour opinion

14 about a rate of . 005

15

16 Q.

I think you left out a zero there.
I often do.

17 I did that yesterdaymyself a couple of

18 times, so it ' okay.

19 Q. When you expressedyour opinion about a

20 rate of . 0005 in your written direct testimony, you

21 did not cite any document that showed that the

22 parties had come to a meeting of the minds on the

23 incremental rate of .0005, did you?

24 A. No. I think that's correct, what you

25 said.
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Q ~ And you didn ' ci te any communication
5490

2 that went between the parties that cited that rate,
3 did you?

That's right.
Q ~ And you didn' cite any iHeart document

6 that set forth that specific rate, did you?

No. That's correct.
And you didn't cite any communications

9 between the parties at all that showed Warner's

10 expectationsabout the agreement,correct?
Correct.

You didn't cite any publicly available
13 information regardingwhat Warner's expectations
14 were about the agreement,correct?

Correct.

You'e talking about this report.

17 specifically as opposedto later reports?
18 Q ~ Yes. I'm talking about the written
19 direct testimony.

20 A. That ' right.
21

22

NR. KLAUS: Okay. Thank you.

Your Honor, at this point we actually
23 do need to move into restrictedsessionand

24 probably stay there for the balanceof the

25 examination.
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CHIEF JUDGE BURNETT: Okay. If you'e
5491

2 in the courtroom and have not signed a

3 nondisclosurecertificate, pleasewait outside.
4 Thank you.

(THIS ENDS PUBLIC SESSION)

(RESTRICTED SESSION BOUND

SEPARATELY 

)
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17
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20

21

22

23
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(THIS BEGINS PUBLIC SESSION)

CHIEF JUDGE BARNETT: All but the

5557

3 witness pleasebe seated. Raise your right hand.

4 JOHN D HAUS ER ~ Ph D

5 being first duly sworn, to tell the truth, the

6 whole truth and nothing but the truth, testified as

7 follows:

MR. MILLER: Your Honors, iHeartMedia

9 and National Associationof Broadcasterscall Dr.

10 John Hauser.

12

DIRECT EXAMINATION BY COUNSEL FOR

IHEARTMEDIA AND NAB

13 BY MR. MILLER:

Good morning — — or good afternoon,
15 ProfessorHauser.

Good afternoon.

17 Could you pleasestate your full name

18 f or the record.

19

20

21

My name is John Hauser.

Where are you employed?

I am employed at the MIT Sloan School

22 of Management.

23 Q. What is the focus of your teaching and

24 researchat MIT?

25 I teach marketing, marketing research,
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1 product development, in addition, I teach

2 methodology, statistics, survey design, things like
3 that.

5558

Have you published?

CHIEF JUDGE BARNETT: I'm sorry.
ProfessorHauser, would you please

7 spell your last name for the record.

THE WITNESS: Last name is Hauser,

9 H — A — U — S — E — R.

10 CHIEF JUDGE BARNETT: Thank you. I'm

11 sorry.

12

13

Go ahead, Mr. Miller .

BY MR. MILLER:

Q. Have you published any articles
15 regarding conjoint analysesor studies?
16 Yes, I have been publishing on conjoint
17 analysis for almost 40 years now. I have published
18 peer review articles in a number of journals, and I

19 have done quite a few conjoint analyses.
20 Have you previously conductedconjoint
21 surveys?

22

23

Oh, yes. A very large number.

Have you testified previously about

24 conjoint surveys?

25 Yes, I have. Some of the examples, I
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1 have done conjoint analysis, an antitrust case with

2 Microsoft Windows in the media space. I have done

3 conjoint analysis for TiVo. I have worked with

4 MasterCardagainstAmerican Express and most

5 recently, in both of the Apple versus Samsung

6 patent cases, I was the conjoint analysis expert.

5559

MR. MILLER: And, Your Honors, I

8 neglectedto mention we passedout, of course, more

9 binders and also -- on top of that, a slide deck of

10 a few demonstratives.

12

CHIEF JUDGE BARNETT: Thank you.

BY MR. MILLER:

13 Q. Is your full academicvitae attachedas

14 Appendix A to your written rebuttal testimony?

15 Yes, it is
16 MR. MILLER: Your Honors, we offer
17 ProfessorHauser as an expert in conjoint survey

18 design and analysis.

20

MR. BLAVIN: No objection, Your Honors.

CHIEF JUDGE BARNETT: Thank you.

21 ProfessorHauser is thus qualified.
22 BY MR. MILLER:

23 If I could ask you, ProfessorHauser,

24 to turn to the first tab behind the binder you have

25 there, and identify that document for me, please.
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This is my written rebuttal testimony
5560

2 submitted in this case. In addition, it has all
3 the supplementalmaterial.

MR. MILLER: And for the record, Your

5 Honors, that -- those documentsbear the

6 iHeartMedia Exhibits 3124 through 3145. We would

7 move for the admissionof those documentsas well.

MR. BLAVIN: No objection.
CHIEF JUDGE BARNETT: Those exhibits

10 are admitted.

(iHeartMedia Exhibits 3124 through 3145

12 were admitted into evidence.)

13 BY MR. MILLER:

Professor,what was your assignmentin
15 this matter?

16 Ny assignmentwas to review the
17 contrary analysesin the surveys done by Professor
18 NcFadden, and to evaluatewhether or not it
19 provided reliable data for his analyses.
20 Q- Have you preparedsome demonstrative

21 slides to accompanyyour testimony today?

A. Yes, I have

23 NR. MILLER: Steve, if we could pull up

24 the first slide which is Slide 2.

25 BY MR. MILLER:
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If you could, Professor,pleaseexplain
5561

2 briefly the work you performed to test Professor
3 McFadden'ssurvey?

A. Well, after reviewing Professor
5 McFadden'ssurvey and his written materials, I was

6 concernedthat there might be some potential
7 confusion among respondents,so I undertook an

8 independentqualitative study to determinewhether

9 or not there was confusion in his survey.

10 Q. Can you explain how you conductedthe

11 qualitative study?

12 A. Yes. I did a standardqualitative
13 study. The qualitative study, I used the same

14 screeningcriteria that ProfessorMcFadden used to
15 recruit his respondents. The respondentsthen

16 answeredthe same questionnaire,one that I

17 programmedup from his materials.
18 As the respondentswere taking the

19 survey in a facility, I would ask them or the

20 interviewers would ask them questionsabout the

21 survey, particularly their comprehensionof the

22 survey. The interviewers themselveswere

23 double-blind, that is, the interviewers were blind
24 to the purposesof the study. They did not know

25 who the parties were. They did not know any of the
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1 hypotheses.
5562

In addition, the respondentstaking the

3 survey were also blind to the study. They did not

4 know who the partieswere. They did know the

5 hypotheses,and there were also coders, that we

6 will see in a minute, that were blind to the

7 purposesof the study.

JUDGE STRICKLER: Excuse me. Dr.

9 Hauser, good afternoon.

10 THE WITNESS: Good afternoon.
JUDGE STRICKLER: Earlier or just a

12 moment ago before you startedto describe the study
13 that you did, you said you began, and before you

14 designedthe study, that -- you said you were

15 concernedthere might be some potential confusion
16 among respondents.

17 So before you designedyour concerned

18 study, if you will, what about ProfessorNcFadden'

19 study gave you pause and made you be concernedthat
20 there might be some potential confusion?

21 THE WITNESS: Yes, as I read through

22 the study, I found that. the feature descriptions
23 and the incentive alignment descriptionswere

24 potentially confusing. They were long. They were

25 -- particularly the incentive alignment was long.
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1 They used technical language, in some sense

2 economic language, not the language I would expect

3 the averagerespondentto understand.

5563

JUDGE STRICKLER: So it seemed

5 different to you than the type of conjoint survey

6 questionsand incentives that you were used to
7 using and seeing?

THE WITNESS: Yes. Normally, when you

9 write a conjoint study, you'e very concernedwith

10 getting the words and phrasesto the consumers

11 correctly, so that they can understandthe features
12 and understandwhat is being asked of them. So we

13 spent a lot of time stating those words and

14 phrases.

As I looked over ProfessorMcFadden's

16 study, it seemedto me that not as much care had

17 gone into it. or alternatively, he felt that he

18 wanted to have more technical descriptionsin the

19 study.

20

21

22 Q ~

JUDGE STRICKLER: Thank you.

BY MR. MILLER:

ProfessorHauser, jumping aheada

23 little bit, are we going to see some of the

24 language in both the incentive alignment and the

25 product descriptionsor product feature
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1 descriptionsthat you'e going to referring to?

2 A. Oh, absolutely. I preparedsome

3 demonstrativesto illustrate potential issues.
4 Q ~ You mentionedbriefly a moment ago,

5 interviews being conductedof the respondentsto

6 your qualitative study. Can you describehow those

7 occurred?

5564

Well, we used the same recruiting
9 procedurethat ProfessorMcFadden used. And again,

10 we brought consumersto a central facility, one in
11 Denver, one in Boston. They completed the same

12 survey that McFadden'srespondentscompleted. As

13 they would complete a section, then they were

14 interviewed with unbiasedquestions, two-sided

15 questions,do you understandor do you not

16 understandthis issue, by experiencedinterviewers
17 who were blind to the purposesof the study.

18 Q- Were the results of the interviews
19 evaluatedor coded in any way?

20 Yes, becauseI particularly was not

21 blind to the purposes, I employed independent

22 coders who were blind to the purposesof the study,
23 and they evaluatedboth the transcriptsand the

24 videotapesof these consumers,53 consumers

25 answeringProfessorMcFadden'ssurvey.
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Q ~ What were the coders evaluating?

The coders were evaluating feature

5565

3 descriptions, incentive alignment and in addition,
4 the questionsthat were involved in the contrary
5 analysis exercise.

Q ~ Were they looking for confusion or

7 other issues?

Well, it was an unbiasedissue. They

9 were trying to decide whether or not consumerswere

10 confusedor they were not confused.

Q. Why, in your opinion, is it important
12 to determinewhether there was confusion in a

13 conjoint survey?

14 A. Well, if there is confusion -- if there
15 is confusion particularly with respectto the

16 features, then you cannot rely on the data because

17 you are trying to evaluateconsumerspreferences
18 with respectto the features, and if consumers

19 don't understandthose features, then the

20 preferencesare not correctly measured,and if the
21 preferencesare not correctly measured, then you

22 cannot do any analysis of thesedata.
23 Move to the next slide here

You mentioned, here is a pretestthat
25 was conductedby ProfessorMcFadden.
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What, Professor, is a pretest in a
5566

2 conjoint survey?

A pretest is — — in almost any study,

4 what you want to do is get the words and phrases,
5 you will have the respondentsanswer the survey,

6 and then ask them questionsabout the survey so

7 that you might revise the survey. You ultimately
8 want to get a survey that very few consumersfind
9 confusing.

10 Did ProfessorMcFadden conduct a

11 pretestwith regard to his survey?

12 Yes, he did.

13 Q. Can you explain — — and also I should

14 referring back to Judge Strickler' question, what

15 you observed in the feature descriptionsin the

16 pretest.
17 Well, ProfessorMcFadden invited
18 roughly 50 people to take his survey, nine of which

19 he was able to interview, and of those nine, he

20 made a number of substantialchanges in his study

21 basedupon the nine pretest interviews.
22 Q. Are you aware that ProfessorMcFadden

23 has suggestedthat he just made some very minor

24 changesafter the pretest to simplify the test?
25 Yes, I am aware of that
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Q ~ Do you agree?

No, I do not agree. If you look at the

5567

3 changesthat he made, they are actually fairly
4 substantial.

JUDGE STRICKLER: You say -- excuseme,

6 on the secondbullet point from the bottom, that
7 ProfessorMcFadden changeddefinitions but failed
8 to retest changesafter the pretest?

10

THE WITNESS: That's correct.
JUDGE STRICKLER: Is it standard

11 procedurein doing these types of surveys, that if
12 you do change a definition after a pretest, that
13 you test it -- you retest and do anotherpretestor

14 can you move -- is it also standardprocedureat
15 your discretion to just go aheadwith the test
16 without any further pretest?
17 THE WITNESS: Oh, it is absolutely
18 standardprocedureto continue pretestinguntil you

19 are satisfiedwith the survey. I'm working with

20 some coauthors, in fact, one of the ones that
21 ProfessorMcFadden cites as an authority, and we

22 are now on our third pretest. It's a long survey.

23 The goal is to keep pretestinguntil you get to the

24 point where you are very confident that the

25 consumersunderstandyour survey.
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JUDGE STRICKLER: So the actual test is
5568

2 the same as the final pretest that you are

3 satisfiedwith?

THE WITNESS: Right. The rule of thumb

5 is when nobody else -- nobody is confused, that is
6 when you put your survey into the field.

JUDGE STRICKLER: Thank you.

BY MR. MILLER;

Q. You mentioned that. you did not agree

10 with ProfessorMcFadden, that his changeswere only

11 minor.

Do you have some exampleshere with

13

demons'tra'troves

?

Q.

Yes, I do.

Slide 4.

This is one of ProfessorMcFadden's

17 features. It began as on— demand track selection.
18 It was revised to a title of: "Featuresavailable
19 for streaming to a computer," and as you can see,

20 the red strike-throughare the original words, the

21 blue underlinedare the words that were added, and

22 the black words are the ones that were retained.
23 So as you can see, there were really
24 substantialchangesto this particular feature.
25 Q. And where the feature is available for
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1 streaming to a computer, is the feature that was

2 included in his final survey?

5569

Yes. He included this feature in the

4 description. Curiously, he kept on— demand track
5 selection in the conjoint exercise.

Do we have another example just for the

7 judges?

Yes, we do

JUDGE STRICKLER: Before you go on, you

10 say it ' curious that he kept the description on

11 demand. You say that ' curious becausehe took it
12 out in the paragraphabove?

13 THE WITNESS: Yes. The featureshe

14 describedto the consumer, he used the title:
15 "Featuresavailable for streaming to a computer,"

16 and then when you got into the conjoint exercise,
17 the feature was summarizedas on demand track
18 selection.

BY MR. MILLER:

20 So does that mean the change was made

21 in one place in his survey but not in another?

22

23 Q.

That's absolutelycorrect.
And then just to show one more example,

24 is this another feature that was included in

25 ProfessorMcFadden'ssurvey?
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Q-

Yes, this is another example.

In your opinion, were the changesthat

5570

3 we see in these slides minor as ProfessorMcFadden

4 suggested?

No. If this were my survey, I

6 certainly would pretest, this level of change. If
7 there is one or two words changed, maybe not, but

8 this is a substantialchange. I would retest this.
9 Q ~ Did ProfessorMcFadden indicate that he

10 had retestedthe new feature description?
To the best of my knowledge, thesewere

12 not re-pretested.
13 Q- What is your opinion of the effect of

14 the changesthat ProfessorMcFadden made after the
15 pretest?
16 A. Well, not so much -- my opinion is
17 basedupon the qualitative interviews by — — based

18 on qualitative interviews, he did not remove any of

19 the confusion. There was still substantial
20 confusion on many of the features.
21 Q ~ Moving quickly to another topic that
22 you had mentionedhere on Slide 3, at the bottom,

23 regardinga high dropout rate.
24 What did you observeabout the dropout

25 rate with respectto ProfessorMcFadden'ssurvey?
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Yes. ProfessorMcFadden had two parts
5571

2 to a survey, Part A and Part B, and there was a

3 substantialdrop-off rate — — dropout rate from Part
4 A to Part B.

In addition, the completion rate of

6 Part B, once people began it, was also much lower

7 that I would expect.

Q ~ What potential issuesdoes a high

9 dropout rate in a survey raise?
10 Well, it raises the potential that
11 consumerswere dropping out, particularly not

12 completing a survey becausethey were confusedby

13 the survey or otherwise found it not. interesting,
14 but that is a hypothesisthat I later test.
15 MR. MILLER: Unless Your Honors have

16 questions, I will move to a new topic.
17

18

BY MR. MILLER:

Turning to Slide 6 here, you have a

19 slide entitled: "Qualitative study demonstrates

20 ProfessorMcFadden'ssurvey data are not reliable."
21 I want to talk about the first portion
22 here, the incentive alignment.

23 What is incentive alignment in a

24 conjoint analysis?
25 Incentive alignment is a method where
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1 the survey researcherattempts to align the

2 incentives of the consumerstaking the survey with

3 their true underlying preferences.

5572

Q ~ Is incentive alignment important?

When it's used, if it's done correctly,
6 it will encouragerespondentsto think hard and

7 answer accurately.

Q. Did ProfessorMcFadden include

9 incentive alignment in his survey?

10 Yes, he did.

In responseto Judge Strickler's
12 questionsearlier, you mentioned incentive
13 alignment languagebeing long.

Here on Slide 7, is this Professor
15 McFadden's incentive alignment language?

16 A. Yes. This is ProfessorMcFadden'

17 incentive alignment language.

18 As you can see, it contains essentially
19 terms of art and it is fairly complex.

20 Q ~ Did you test ProfessorMcFadden '

21 incentive alignment as part of your qualitative
22 study?

23 Yes, I did.

24 Q ~ Do you have the results of those in a

25 demonstrativehere?
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Yes, I do.
5573

Are these the results?
These are the results. Perhapswe can

blow this up a little bit. There we go.

Roughly, three— quarters, 74 percent of

6 the respondentshad some problem with the incentive
7 alignment and I detailed it here. Basically it
8 was a difficult concept for them to read in the

9 sur~ey.

10 Q ~ Are you aware that ProfessorMcFadden

11 testified in responseto your criticism, that the

12 source of any confusion in your qualitative study

13 was only certain additional language in one of the

14 incentive paragraphs?

15 Yes, I am aware that he so testified.
16

17

Q ~ Do you agree?

No, I do not. We tested the incentive
18 alignment descriptionexactly as he had written it,
19 so the respondentsare respondingto the entire
20 incentive alignment description.
21 Q. Was what you tested the same as what we

22 previously saw on Slide 7?

23 Yes, it was

Q. Now, the results here on Slide A, to

25 where you said that approximately three— quartersof
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1 the people didn't understandthe incentive
2 alignment, are those basedon the coding from just
3 the transcriptsor was there other coding?

5574

Well, we did two codings. One coding

5 was done from transcriptsthemselves,and that is
6 more conservative. In addition, we also coded the

7 videotapes, in which case the coders can respond to

8 body language, the intonation of the consumers.

9 That is less conservative,and in this particular
10 case, more confusion was found when they coded the

11 videotapes,so these numbers are basedupon the

12 more conservativenumbers, the ones coming from

13 just the transcriptsof the interviews.
Now one of the exhibits to your

15 testimony containedexcerptsof videos regarding
16 the interviews on incentive alignment.

17 Have you createda demonstrativetoday

18 that has even shorter excerptsof that exhibit?

Yes, I have

20 MR. MILLER: Can we show perhapsone to

21 the Court to give them a senseof it, Steve.

22

23

(Whereupon, the tape was played.)

"With respect to the music streaming

24 service, music streamingservice is mentioned in

25 our previous screen. In your own words, could you
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1 tell me what the particular gift comprises."
5575

"He said that -- I said it was like
3 $30, then it was like 15, and it was just
4 confusing."

"Okay. What about it was confusing?"
"I mean, it was just — — just like

7 looking at it, to everything and like just like
8 repetitiousand then it like changesa little bit,
9 so it was more like you are reading it, okay, what

10 the heck is that, so it was a little confusing."
"Sure, sure, and I will take note of

12 that."
13

14

I I Okay I I

"And in your own words, what would you

15 expect your personalgift to include?"

"My personalgi ft?"
17 Ilies II

18 "For doing the survey, or for what I

19 just read?"

20 "This is in relation to what you just
21 read."

22 "Okay. Well, one said 30 and then one

23 said 15, and one said 20, if I am not mistaken."

24 II O] ay Il

25 "So I didn't come away very clear."
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(Whereupon, the taped concluded.)

JUDGE STRICKLER: I have a question for

5576

3 you. When she was respondingto that, did she have

4 the language in front of her?

THE WITNESS: Well, she answeredit.
6 If she clicked through to the next screen, that is
7 what she saw but she was allowed to click back and

8 just as -- we replicatedexactly what Professor
9 McFadden did, so if they clicked back on the

10 survey, they clicked back in our replication of

11 that.
12 JUDGE STRICKLER: Did Dr. McFadden do

13 this as well, listed these type of questionsas

14 well? Asking people if they understoodthe value

15 of the participation, the incentive?

THE WITNESS: That would be a standard
17 pretest, but he did not provide any transcriptsof

18 his pretests,so I don't know for sure.
19 JUDGE STRICKLER: So again, my

20 question, becauseI'm not really sure you mentioned

21 slides, but what was she looking at?
22 THE WITNESS: Oh, she has in front of

23 her ProfessorMcFadden'squestionnaire,and she is
24 taking it, and when she gets to a certain section,
25 and by the way, the interviewer can actually see
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1 what she is taking and so when she gets -- finishes
2 a section, then the interviewer will ask some

3 questionsabout comprehension.

5577

JUDGE STRICKLER: So she did have the

5 incentive alignment languageright in front of her

6 as she was answering, just trying to put it into
7 her own word or was it more of a memory test for
8 her?

THE WITNESS: Well, we tried to

10 replicate exactly what ProfessorMcFadden did, so

11 some respondentswould click back and look at the
12 incentive alignment and some would not.
13

14

JUDGE STRICKLER: Thank you.

BY MR. MILLER:

15 Q. Professor, is this the only example of

16 confusion you saw in the videotapes?

17 A. No. The opinions are really basedupon

18 the coding. This is just one example.

19 Q. And when you say, "the coding," was

20 that basedon the transcripts?
21 A. It's basedon the coding of the

22 transcripts,again, by independentcoders who were

23 blind to the purposesof the study.
24 Q. And I won' take time today to go

25 through it, but does Slide 10 contain some example
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1 quotes of the confusion demonstratedin the

2 transcriptsas to the incentive alignment issue?

5578

Yes. These quotes are from my written
4 testimony.

Q ~ And again, are there other examplesof

6 the quotes, if the Judgeswould like to see those,
7 in your report?

A. Yes.

JUDGE STRICKLER: There was a minority
10 of respondentswho did indicate that they

11 understoodthe survey?

12

13

THE WITNESS: Oh, absolutely.
JUDGE STRICKLER: Do you have any

14 examplesof what they said or no?

15

17

18

19 Q ~

THE WITNESS: In a report, I do.

JUDGE STRICKLER: In a report, you do.

THE WITNESS: Yes.

BY MR. MILLER:

And when we get to the product

20 features, to Judge Strickler' question, will we

21 see some product features that respondents

22 understoodwell or even very clearly?
23 Yes. Again, I have hypotheses,but as

24 a scientist, I tested those hypothesesand in some

25 cases, the product descriptionswere actually
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1 well-understoodand I recordedthat. In fact, the

2 conjoint tasks themselveswere well —understood.

5579

Q. Before we move to the survey, feature
4 descriptions, to sum up your opinions on this
5 topic, if there was confusion in Professor

6 McFadden's incentive alignment, what impact would

7 that have on the reliability of his survey?

Well, if people were confusedabout the

9 incentive alignment, they may feel that they should

10 always choose a free service. If they thought that
11 they wanted to maximize the gift, and they didn'

12 understandit or they might feel they have to

13 choose the most expensiveservice, and some people
14 said that.
15 In which case, the parsedwords would

16 either be too high or too low. The problem is that
17 there was so much confusion among those, we don'

18 know which way that the bias went. We don't know

19 if they are too high or they'e too low.

20 Some parsedwords may be high, some

21 parsedwords may be too low, so it gets to the

22 point where it's very hard to rely on these data,
23 because— — the incentive alignment, we don't know

24 how people are reacting.
25 In some cases, it's better to actually
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1 not have the incentive alignment than to have a

2 confusing incentive alignment.

5580

Q ~ If we could then move to the last topic
4 here, which is the actual product feature
5 descriptionsthat were included in the survey.

Have you also looked at the feature
7 descriptionsthat were included in Professor

8 NcFadden'ssurvey, going back to Slide 6 to

9 summarize?

10 Yes, I have

Q ~ What did your qualitative study

12 demonstrateabout the feature descriptions in

13 Professor McFadden' survey?

There was substantialconfusion,

15 particularly on some of the features. Although, as

16 I will point out, some of the featureswere

17 well —understood.

18 To that, jumping around a little bit,
19 can we go to Slide 11 here.

20 Does this -- what does this slide
21 demonstrate?

22 This is an exhibit from my written
23 report, Exhibit 3.

24 Q ~ Can you walk us through some examples

25 of what this exhibit shows?
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1 A. Yes. On the far left, are the — — the

2 words that ProfessorMcFadden used to describehis

5581

3 features in the conjoint exercise, and as you can

4 see, say with playlist, the playlist method, 40

5 percent of the respondentsunderstoodthat feature,
6 60 percenthad an incorrect interpretation, out of

7 the total of 53 respondents,and for playlists,
8 some of that was due to curated and some of it was

9 generatedby computer algorithm. But overall,
10 there was about 60 percent confusion on that
11 attribute.
12 Q. Earlier you had said there were certain
13 features that were well —understood. If I take you

14 to the next slide, are these some examples?

15 A. Yes. These two examples, skip limits
16 and advertising, basically people understoodthose

17 attributes. And this is very important to me that
18 -- it shows that you were successfulin having an

19 unbiasedset of questions,becausehere, we have

20 attributes that were understoodand our methodology

21 came up and said, yes, they are understood.

22 So there is no -- let's call it, we

23 call it demand arti facts. You would call it
24 leading questions. So if there was no confusion,

25 our survey picked that up.

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

JUDGE STRICKLER: If when you pretest,
5582

2 where you'd want a hundredpercentall the way up

3 and down the line before you'd move on to a final
4 test?

THE WITNESS: That would always be your

6 goal. You normally get, you know, close to 98, 97

7 percent. You'e always going to get a few people,

8 you just can't quite get the survey right, but you

9 are really going to be shooting for close to a

10 hundredpercent.

JUDGE STRICKLER: Is there a standard
12 in your professionas to what percentyou'd need on

13 any -- well, hard question to ask.

14 For any given feature description, is
15 there a percentagethat you'd need to have before
16 you would say, or else, you say no, we have got to
17 change this one becauseit's too confusing?

18 THE WITNESS: I don't think I can draw

19 a hard and fast line. Anything in the high 90s, I

20 would be very comfortable with. Anything below 90,

21 I would be very concernedwith, and I would want to

22 go back and re-pretestit.
23 JUDGE STRICKLER: Does that number

24 change dependingon how many featuresyou have? In

25 other words, if you have one feature which is -- if
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1 you only have three featuresand one of them is in

2 the low 90s, does that become more important

3 compared to a different survey where you have ten
4 featuresand only one in the low 90s?

5583

THE WITNESS: No. One of the strengths
6 and weaknessesof conjoint analysis is that
7 everything is interdependent,so if one feature is
8 misunderstood,you really biasing the whole choice,

9 becausethe way conjoint analysis works is you give

10 the respondentsa profile that has all the features
11 in that.
12 Actually, give them three profiles, and

13 then they are simply asked, which of these three
14 would you choose. So if one feature is messedup,

15 the measurementfor all the features is really
16 messedup -- messedup isn't a technical term, I

17 guess, but it's hard to be reliable.
18 JUDGE STRICKLER: So if they were all
19 -- on this demonstrative,if they were all a

20 hundredpercent correct, except for the playlist
21 method, and it stayed at only 40 percent correct,
22 then it would have to be -- you would have to

23 reconfigure that question in your opinion before

24 you could then do an appropriateconjoint survey?

25 THE WITNESS: Absolutely. If I found a
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1 feature was misunderstood,I would go back and

2 pretest it.

5584

JUDGE STRICKLER: Okay.

BY MR. MILLER:

Q. And to Judge Strickler' question about

6 drawing lines, in your opinion, were the level of

7 confusion you saw here close to any lines that you

8 would draw in terms of acceptableamounts of

9 confusion?

10 No. If I found this level of confusion

11 from a study that was done, like a pretestthat was

12 done in an unbiasedway, I would be very concerned,

13 and I would go back and revise the survey and

14 continue revising it.
15 JUDGE STRICKLER: And to make sure I

16 understand,the record doesn'treflect the levels
17 of confusion that actually occurred in -- if at
18 all, in the pretestby -- done by Professor-- I

19 forgot his name.

20

21

THE WITNESS: ProfessorMcFadden.

JUDGE STRICKLER: ProfessorMcFadden,

22 excuseme

23 THE WITNESS: Well, ProfessorMcFadden,

24 he had -- I think he did telephonepretestswith

25 nine consumers. We know he made changes,but he
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1 which is essentiallystandard, you normally don'

2 retain all of the record on this, but he did not

3 retain anything in the printed record in terms of

what he heard from those consumers.

5585

JUDGE STRICKLER: You said you don'

6 normally retain it. Is there a difference in terms

7 of retention of pretest information when -- if you

8 are doing this type of survey in connectionwith

9 litigation?
10 THE WITNESS: Well, I have testified
11 with surveys where they'e -- the pretesthad been

12 done orally and I do that becausethe survey's
13 there, and an opposing expert could go pretest it
14 themselves.

15 But you are right. Recently the Courts

16 have been pushing more and more for us to retain
17 the pretest information.

18 JUDGE STRICKLER: Thank you.

BY MR. MILLER:

20 Q- Rather than spending a lot of time on

21 Slide 12 here, is this -- Slide 13, I believe it
22 is. Is this an example of some of the features
23 where there was less understandingthan — — the skip
24 limits and advertisingwe saw a moment ago?

25 Well, this is just a blowup of the
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1 earlier slide. As you can see, playlist method is
2 a concern. Offline listening is a concern.

3 Available library size is definitely a concern. I

4 think available library size is an interestingone,

5 becausethe typical interpretationwas

6 interpretationas a library in iTunes where it
7 would be the amount of music stored on your

8 computer as opposed to the way ProfessorMcFadden

9 intended it, which was the total available songs

10 available on the service.

5586

Q- Do you recall that ProfessorMcFadden

12 has said, including in responsea couple of weeks

13 ago to a question from Judge Strickler, that it is
14 okay if some of his survey respondentsdid not

15 understandthe features fully, becausethat might

16 mirror the understandingconsumershave in the real
17 world?

18 I do not agree with ProfessorMcFadden

19 on that point.
20

21

Q- Why not?

Well, for first, this is a -- these
22 services repeatpurchase, the ongoing purchaseis
23 extremely important to the revenuemodels, and if
24 consumerswere to sign up for the servicesand use

25 them for a month or more, they would get to know
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1 what those featureswere, and so ProfessorMcFadden

2 has an obligation to explain them at that level
3 that someonewould understandafter they had used

5587

4 the service.

In addition, if different people

6 understandthe features in different ways, then he

7 is really comparing apples and orangeswhen he is
8 trying to report an averageparsedwords. And then

9 there is a final issue in that if the consumers

10 say, understandit one way, just to use an example,

11 is gold-platedand he intended it to be used in
12 another way, say a solid gold, then he is going to
13 interpret it as if it were solid gold, they are
14 answeringas if it were gold—plated and his
15 interpretationof how they would understandit
16 would be very different.
17 JUDGE FEDER: If I recall correctly,
18 Dr. McFadden gave the survey respondentsan

19 opportunity, approximately two days, to try out the

20 featuresof these servicesand become familiar with

21 them.

22 Does that affect your concernsabout

23 confusion, particularly on the — — on the feature
24 description that we'e talking about right now?

25 THE WITNESS: Well, I should mention
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1 that we replicated that with our respondents,that
2 they also had those two to three days to try out

3 the services. Being a Spotify user myself, two to

4 three days, you actually -- you learn a lot more

5 over the month, but even with two to three days

6 trying it — — trying out these services they still
7 had confusion or they misunderstoodwhat he was

8 trying to tell them to consider as a feature.

5588

BY MR. MILLER:

10 Q. I think we have examples of another

11 video and some quotes that I won't take the time to

12 go through; but, in particular, Slide 15 here is
13 some select quotes that demonstrateconfusion on

14 some of the feature descriptions?
15 Yes. This is a -- an example and there
16 are many more in the written record, and, of

17 course, in the transcripts.
18 Q. I'l take you to the final slide on

19 to sort of sum up where we are.
20 Can you, please, explain what this is
21 and what it shows?

22 Well, this is an overall summary of

23 what we found. If you look on the left, this is a

24 number of featurescorrectly interpreted. Some

25 people did get all seven correct. And then as we
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1 go across the top of the table, these are the

2 people who understoodthe incentive alignment. And

3 you can see six people got it perfectly. They got

4 all seven featuresand they got the corrected
5 interpretedincentive alignment. That's 11

6 percent. So the other 89 percenthad some

5589

7 problem

Q- Sorry to interrupt. It's six out of

9 how many?

10 Six out of 53.

12

Q ~ Okay. Thank you.

And, as you can see, not everybody got
13 six out of seven. As we go down, there's just
14 substantialconfusion here. I don't want to imply

15 that everybody got every feature wrong or that
16 everybody got everything wrong, it's just that
17 there is sufficient amount of confusion here to
18 really render the data or ProfessorNcFadden's

19 interpretationsof thesedata unreliable.
20 JUDGE STRICKLER: Did the confusion

21 point in one particular direction overall that
22 there was an aggregateover evaluation of the
23 service or under evaluationof the service?
24 THE WITNESS: No. I wish I could say

25 that. I can't say whether they overvaluedor
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1 undervaluedor whether they overvaluedsome

2 featuresor undervaluedother features. There'

5590

3 just so much confusion going on here you just can'

4 analyze these data. And, particularly, I did not

5 go back and even check his calculationsor parsed
6 words becausethe underlying data are so

7 unreliable.
BY MR. MILLER:

Q. What does the confusion you observed

10 mean for the reliability of ProfessorMcFadden's

11 statisticalmodel?

12 Well, at this level of confusion, no

13 amount of statisticalmachinery is going to be able
14 to effectively identify the parsedwords. You

15 normally have an error term. The error term

16 accounts for small amounts of variation, which is
17 normal. This is just a lot.

Q- We saw earlier that there were features
19 that people did understand. In light of the

20 confusion you saw in other features, could you be

21 confident about the value ProfessorMcFadden

22 assignedto even the features that respondentsdid

23 understand?

No. I wish that were the case, but

25 whenever you undertakea conjoint analysis it'
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1 really the whole, and you want people to understand

2 all the features for — — to a reasonablelevel for

5591

3 the conjoint analysis data to be reliable. So even

4 if a feature such as skip limits is well

5 understood,his parsedwords could be biased

6 becausethe other featuresare biasedeither way

7 the people chose among the profiles he provided.

8 Q. One final question. In your opinion,
9 was it reasonablefor ProfessorRubinfeld to rely

10 on the results of ProfessorMcFadden' survey?

11 A. No. The data are unreliable,
12 therefore, the analysesare unreliable, therefore,
13 ProfessorRubinfeld did not rely on the analysis.

15

MR. MILLER: Thank you, Your Honors.

I have no further questionsat this
16 time .

17 CHIEF JUDGE BARNETT: Thank you.

18 CROSS— EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

19 BY MR. BLAVIN:

20 Good afternoon, ProfessorHauser

21 It's good to see you again.

22 Good afternoon.

23 As you'l recall, I'm counsel for
24 SoundExchangein this matter .

25 Yes, we'e met before. Thank you.
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Q- Yes.
5592

So, ProfessorHauser, you agree, don'

3 you, that conjoints are supposedto replicate real
4 world decision—making; is that right?

Yes, that's the goal.

Okay. And, in the real world, the

7 servicesused particular languageand phrasesto

8 describe their products, right?
It's true if you look at their Websites

10 you see many very different descriptions.
11 Q. Okay. And this could include, for
12 example, descriptionsof how playlists are

13 generated?

Yes. I have looked at that myself.

15 They use one set of descriptionson technical
16 Websites. They use a different set of descriptions
17 on Websiteswritten for the averagerespondent.

18 Q. Okay. Well, let's think about the

19 averagerespondenthere. You say in your survey,

20 in your study, that you found confusion by the

21 phrase "curated by music tastemakers such as

22 Beyonce or Rolling Stone Magazine or generatedby a

23 computer algorithm," right?
Well, we found confusion on the entire

25 feature as written.
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Q ~ Right.

And you broke out separatelywhat does

5593

3 it mean — — what's your understandingof the phrase

4 "taste maker." And you broke out separatelywhat'

5 your understandingof the phrase "computer

6 algorithm"?

A. That's right. So there'sconfusion on

8 the whole attribute and then, as you break it out,
9 you get some confusion on tastemakers and you get

10 confusion on curated.

Q ~ Okay. So if we can go to Tab 2 of the
12 binder in front of you. Now, this is a printout,
13 ProfessorHauser, from the iHeartRadioWebsite.

14 It's describing its guest DJ stations. And if you

15 look through this document, you will see, for
16 example, guest DJ, Imagine Dragons, which is a

17 band. Then it says, Dan, Daniel, Wayne and Ben

18 curated their own station on iHeartRadio."

19

20

21

22

Q ~

Do you see that?
Yes, I see that.
And on the next page

CHIEF JUDGE BARNETT: Has this been

23 admitted?

24 MR. BLAVIN: No. And I am not seeking

25 to admit this document, Your Honor.
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Q-

CHIEF JUDGE BARNETT: Oh, okay.

BY MR. BLAVIN:

And if you go on the next page, for

5594

4 example, for Kid Rock, it says: "IHeartRadio put

5 Kid Rock in charge to curate his very own guest DJ

6 station."

Q ~

Do you see that?

Yes, I see that.
And does this appear io be a technical

10 document to you?

As I said, there -- curatedwill appear

12 on some Websites. It will appear on other
13 Websites. And ProfessorMcFadden's-- I think he

14 had the Brattle Group do it, but the Brattle Group

15 went to the Web, the Web is a great place to begin.
16 But once you begin, you want to pretestand make

17 sure that all of the respondentsunderstandthe
18 feature as written.
19 Q ~ Okay. If you can go to Tab 3, please,
20 ProfessorHauser.

21

22 Q-

(Witness complies.)

Now, this is a printout from the Rdio

23 blog. Rdio, as you know, is a streamingmusic

24 service. And if you go to the third paragraph,
25 you'l see the secondsentencestarts: "Now, you
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1 can turn to some of the influencers and taste
2 makers and trust most to serve up some new music.

3 Stations from our friends at NPR Music, Rolling
4 Stone and PasteMagazine will give you a good

5 earful of what they'e got in rotation for their
6 audiences."

5595

Do you see that?

Yes, I see that.
Q ~ And this is using the phrase "taste

10 maker" and it's even using Rolling Stone Magazine

11 as an example of a tastemaker.

12 Now, that's the same example that
13 ProfessorMcFadden gave, as well; isn't that true?
14 A. I have no doubt that Professor
15 through the Brattle Group went to the Websites.

16 Some of them. You'e given me exampleshere.
17 That's a great beginning. I'e done that myself in
18 cases. We start with the Website and then we

19 pretest to make sure that the averagerespondent

20 who may or may not be familiar with these services
21 could understandwhat the phrasesmean.

22 Q. All right. And one final example, if
23 you can go to Tab 4. You see a printout from the
24 Pandorablog. Oh — — and just to go to the — — back

25 to the previous document, that printout from the
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1 Rdio blog, that didn't seem to be a technical
2 document, did it?

5596

I -- just a second. I really don'

4 know. I just know it's a blog becauseyou

5 representedit as such.

Q. Going to the next tab, Tab 4, the

7 Pandorablog, and if you go to the secondpage of

8 the document, the first full paragraph,you'l see

9 that Pandorastates in the second sentence"We

10 never want you to get bored" -- I'm sorry, the

11 third sentence, "We never want you to get bored

12 with your stations, but a certain amount of

13 repetition is"

14 Just a second. Where? The third
15 paragraph?

Q. I'm sorry. The secondpage of the

17 document, the first full paragraphstarting with

18 "We'e also been fiddling."
19 Oh, "we 'e also been fiddling," okay

20

21

Q. Right.

And the third sentencein that
22 paragraphstates: "We never want you to get bored

23 with your stations, but a certain amount of

24 repetition is welcomed and expected. We'e
25 constantly teaching the core algorithm to impact
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1 station variety and we'e not done in that
2 dimension."

5597

Q ~

Do you see that?
Yes, I see that.
And that's an example of Pandora in its

6 blog saying that it uses a computer algorithm to

7 program its stations; is that right?
I absolutelyagree. However, if you

9 read it, this is -- I haven't pretestedthat, so I

10 don't know how the averagerespondentwould react
11 to it. But it does appear to be fairly well

12 written. ProfessorMcFadden's— — we know from the
13 pretestthat it was confusing.

14 Q ~ Okay. Now, would you considerblogs to
15 be technical documents?

It's one of the many Websites. You'e
17 going to find words like this on some Websites. I

18 don't know who reads this. I don't know where it'
19 coming from, but I'm quite happy to say it's a

20 great place to begin.

21 Q ~ Okay. Now, are there any phrasesthat
22 Dr. McFadden used in its survey which you found are
23 not used in the real world by streamingservices to
24 describe their featuresor attributes?
25 What I do know is consumerswere
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1 confusedby the way he put the words together. I

2 do know that he testified that the Brattle Group

3 went to various Websites. He has not done an

4 exhaustivesearch to find whether or not -- how did

5 you say it? That there were words that he used

6 that were not on Websites.

5598

Q ~ Okay. Used by streamingservices to

8 describe their features?
I -- I really can't answer that

10 question.

Q- Now, you agree, don't you, that in the

12 real world consumersdo not necessarilyunderstand

13 all of the featuresof a service before they

14 purchaseit, right?
15 Well, in terms of initial trial, but

16 there is -- this is also a categorywhere repeat
17 use is very important.

18 Q ~ And you agree, don't you, that in the

19 real world consumershave different levels of

20 expertisewith respectto specific featuresof

21 streamingservicesat the time of purchase?

22 A. Oh, I absolutelyagree. That ' one of

23 the reasonswhen you'e writing a survey, I don'

24 want to say lowest common denominator, but you want

25 to write it so that the vast majority understands
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1 the features that you'e written them becausethere
2 is this heterogeneity. Some people will be

3 familiar with tech high. Some people may not. So

4 if you'e going to make projections to a population
5 as a whole, you want to make sure that almost all,
6 maybe 97 percent or so of the respondentscan

7 understandthe features.

5599

Q. Okay. Now, you noted before that
9 Dr. McFadden allowed users two to three days to

10 work with the servicesand get accustomedto them,

11 right?
12

13

Yes, and we replicated that.
Yeah.

And you testified at your deposition
15 that you thought that this was a good practice.
16

17

Do you recall that?
That is a good practice

Q. Now, with respect to how your

19 qualitative survey worked, people would see, for
20 example, the definition of the incentive alignments

21 on the screen. They would then go to another

22 screen, correct, that was a blank screen, and, at
23 that point, your questionerswould ask them to

24 describe, for example, what an incentive alignment

25 was, as defined; is that right?

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

No, that's not correct.
5600

Q- So pleasedescribehow that worked.

Well, the respondentswere taking the

4 questionnaireexactly as describedby Professor
5 McFadden. Now, we did reprogram it becausewe

6 weren't given the source code. And they are

7 allowed to click through. So after reading

8 incentive alignment, they can hit the next button
9 and it would go to the next part of the survey,

10 exactly as it does in ProfessorMcFadden'sstudy.
11 They are then asked questions,but they are free to
12 go back to the incentive alignment, as they wish to

13 go back, and I replicated that becausethat'
14 exactly what ProfessorMcFadden did.

15 Q. I understandthat and I understandthat
16 they can go back if they want to. My questionwas:

17 At the time they are asked, what is their
18 understandingof incentive alignment? They are
19 not, at that point, looking at the screenwhich

20 defines incentive alignment; is that right?
21 Exactly. Exactly as in Professor
22 McFadden'ssurvey, if they are asked to, in some

23 sense, act on the incentive alignment, they

24 necessarily-- they are allowed to go back, but

25 they may or may not go back. Again, I replicated
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1 as closely as possible to what he did.
5601

Q ~ You agree, ProfessorHauser, that it is
3 possible that when — — that people may understand

4 questionssufficiently for a survey to be reliable;
5 but, nonetheless,they may not be able to put that
6 understandinginto their own words; isn't that
7 right?

You may get one or two people there,
9 but not at the level that we'e seeing. Also, our

10 methodology-- theseare trained qualitative
11 interviewers who are reacting to body language,

12 they'e continually probing. They'e helping the
13 respondent,as best they can, you know, to
14 encouragethat respondentin a comfortablemanner

15 to describewhat they understand.

16 Q. And it's also possible, isn't it, that
17 people may say that they don't understanda

18 particular phrase, but when you actually look at
19 the responsesthey actually do understandthe

20 questionor the term that's at issue; isn't that
21 right?
22 Again, a small percentage. There is
23 what's called Type 1 and Type 2 errors. There'

24 also people -- and, unfortunately, we didn't get
25 the chance to play the video, where they are
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1 absolutelypositive that they understandthe

2 attribute and they'e got it entirely wrong.

3 Q ~ Let's put up a few slides, Mr. Nichols.

4 And these are from your actual interviews. These

5 are the transcripts. We'l go through a few of

6 them.

5602

And this is with respectto taste
8 maker. And this was RespondentDaniel D. And he

9 was asked in his words what it means when the

10 playlist is curatedby music tastemakers. And

11 Daniel D. responded: "Well, in that instance, you

12 would choose someone like Beyonce and the music

13 would be" -- "I don't know if it's chosenby her or

14 chosenby somebodywho choosesmusic that is like
15 hers. I don't know exactly what that means."

16

17

Do you see that?
I see this -- I think this is also

18 being — — I am not giving you the entire context
19 here. That personmay have gone on and said other
20 things, as well .

21 Q- Okay. Well, I can provide you with it.
22 But just looking at this here, do you have an

23 understandingof how you coded Daniel D. in

24 responseto this question?

25 No. I relied entirely on the blind
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1 coders. I did look over a sample to see if some of

2 them made sense;but, as I'e indicated, there will
3 be a few Type 1 errors, false positives. There

4 will be a few Type 2 errors, false negatives;but,
5 overall, the coding is going to be quite accurate.

5603

Okay. Well, I'l representto you that
7 you coded or your coders coded Daniel D. as

8 understandingthe meaning of tastemaker.

10

I'm sorry. Understanding?

Understanding,yes.

Okay.

12 Q. And if we go to the next slide, Frank

13 B., also tastemaker question, "Could you tell me

14 in your own words what the term tastemaker meant

15 to you?"

16 The respondentanswered: "Taste maker

17 would be someone that you looked up to that maybe

18 has similar taste or views as you saw. If your

19 friends like it, I would probably like it also.
20

21

Anything else?

It could be if you'e following a

22 certain artist like Bruno Mars, if Bruno Mars likes
23 this, maybe you would like it also. That ' another

24 thing that it could be. I'm really not sure."
25 Do you recall how your coders coded
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1 Frank B. ' responsehere?
5604

Q-

I did not memorize every code.

Well, I'l representto you that they
4 coded Frank B. as not understandingtastemaker.

And can you -- you know, going back to

6 Daniel D., can you -- and I have -- there'
7 actually a copy of this in your binder, too, if you

8 want to look at it.
Can you articulate any difference in

10 their substantiveresponseto this question?
11 A. Well, again, there'sgoing to be a

12 in fact, I'm still in the processof grading all of

13 my studentsand I'l tell you there'sa lot -- I

14 spent a lot of time on the borderlineswhere it can

15 go one way or the other and some judgment calls are
16 made, and the studentscome in and talk -- want to
17 talk to you about the judgment calls, which is one

18 of the reasonsI have to get back.

19 But yes, theseare -- these are at the

20 borderline and so we have independentjudges, not

21 just one, but two judges making thesedecisions.
22 If the judges disagree,a third judge is brought

23 1n.

So, in this case, having seen the

25 totality of the transcript for this respondentand
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1 having already read through all of the transcripts
2 to develop categories,they made some judgments.

3 And I'l stand by their judgments on its totality.
4 There's some -- we can pick and chose at borderline
5 casesand they may go one way or the other, but

6 I'l standby the totality of the judgments.

5605

JUDGE STRICKLER: Are these the kind of

8 questionsyou would ask if you'e doing a pretest,
9 as well, and you have the borderline problems?

10 THE WITNESS: Always. Yeah.

JUDGE STRICKLER: So even in the

12 pretest, not just reviewing somebodyelse's rules?
13 THE WITNESS: Yeah. You always do it.
14 It's -- but if you'e getting a lot of borderline
15 judgments, it's kind of like my students, they'e
16 on a borderline becausethey'enot a solid A or

17 they'e not a solid B. You get a lot of

18 borderlines, you keep pretesting.
19 JUDGE STRICKLER: So this subjectivity
20 on the -- if you will, on the borderline, is
21 something that comes up in the ordinary course of

22 this type of expert activity?
23 THE WITNESS: Yes. This is very common

24 in the social sciencesand that's why — — like
25 judge' methodology is used very commonly.
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JUDGE STRICKLER: And — — but getting
5606

2 more granular, not only in the social sciences,but

3 this comes up all the time when you'e doing

4 conjoint surveys?

THE WITNESS: Well, doing pretests,
6 yeah. In pretests,within a conjoint studies or

7 not conjoint studies, you'e going to keep

8 pretestinguntil you'e pretty comfortable that
9 very few people are on the borderline.

10 JUDGE STRICKLER: So in deciding how to
11 handle the borderline or whether the borderline
12 exists in the ordinary course of doing this, to
13 your understanding,that ProfessorMcFadden would

14 have also faced this type of problem in his
15 pretest?
16 THE WITNESS: He pretestedthe same

17 survey I pretested. So I could only assume that he

18 was getting very similar responsesto what I got.
JUDGE STRICKLER: But you don't — — you

20 don't know if he had theseborderline questions?
21 But there'sno reason to know one way or the other?
22 THE WITNESS: There' no reason to know

23 becausehe did not provide any transcriptsof his
24 pretests.
25 JUDGE STRICKLER: But, again, in the
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1 ordinary course of doing these types of preteststo

2 come up with these things with regularity, or no?

5607

THE WITNESS: Yes. And -- and when you

4 -- if you got a lot of borderline questions, you

5 worry about it and you keep going until you'e
6 confident the consumers-- I'm sorry -- the

7 respondentsunderstandthe questionsas you intend
8 to ask them.

10

JUDGE STRICKLER: Okay.

BY MR. BLAVIN:

Q. Now, ProfessorHauser, in your rebuttal
12 testimony, you state that the goal of incentive
13 alignment comprises three components. The

14 respondentsbelieve, one, it is in their best
15 interest to think hard and tell the truth; two, it
16 is as much as feasible in their best interest to do

17 so; and three, there is no cheating way that is
18 there is no way that is obvious to the respondents
19 they can improve their welfare by cheating; is that
20 right?
21 Yes.

22 Now, in your testimony, you do not

23 state that you found any respondentswho did not

24 think it was in their best interest to think hard

25 and tell the truth, do you?
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Well, sometimes they understoodthat
5608

2 the incentive alignment that they should answer,

3 you know, towards the free services, sometimes

4 towards the more expensiveservices, they

5 misunderstoodit. So they were respondingto the

6 incentive alignment, not as ProfessorMcFadden

7 indicated it, but as they thought they should

8 respond.

In fact, if you go through and look at
10 some of the videotapes, I think there's some person

11 who says, you know, gee I'm kind of poor, but you

12 guys want me — — you'e giving me these incentives,
13 you want me to buy an expensiveservice. So it'
14 very interestingphenomenanot all conjoint studies
15 use incentive alignment. It's relatively a recent
16 phenomenon. And I'e been on the forefront
17 bringing it into the literature. Sometimesyou'e
18 better off not having it than having a confusing

19 incentive alignment.

20 Okay. Well, I did not see any

21 paragraphsin your testimony which specifically
22 state that people were not thinking hard and trying
23 to tell the truth.

Well, they — — they were thinking hard

25 and they were trying to tell the truth as they
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1 thought ProfessorMcFadden wanted them to. And, I

2 mean, this particular example, which I can remember

3 from the videotapes,he thought that Professor
4 McFadden wanted him to choose some premium

5 services.

5609

Now, at the end of your survey, there
7 were several questionswhich your team did not end

8 up coding or analyzing; is that right?
Well, there's some questionsto be

10 coded and some questionsthat we did not code.

Q ~ And if we can go to Appendix D of your

12 testimony, I think you still have the binder there.
13 Go to pages D-13 and D-14 in Appendix D.

14 MR. BLAVIN: This is in Professor
15 Hauser' testimony.

17

THE WITNESS: I have them.

BY MR. BLAVIN:

18 Q ~ Okay. So one question, Question 34, on

19 Page D — 13, and that question is: "If you were

20 presentedwith these options and had to spend your

21 own money, would you choose the same options?"

22 Now, your team did not code up that
23 answer and it was not part of your testimony that
24 you submitted to the judges how respondents

25 answeredto that question; is that right?
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That's not quite right. The
5610

2 independentcoders did code this number. I did not

3 tabulate it.
Q- Okay. So you didn't tabulate it?

I'm sorry. It's not that I didn'

6 tabulate it. It wasn't part of the written record.

Q ~ Okay. In another question on the next

8 page, on Page D14, Question 37: "Did you or did

9 you not understandthe explanationsof features in
10 the survey?"

12

Why do you say that?
That's the same for that question, as

13 well. It was not something in which you provided

14 as part of your testimony the responsesto that
15 question?

16 A.

17 coded.

Well, this particular one was not

18 Q- Okay. And Question 34 may have been

19 coded, but it wasn't -- still wasn't -- the answers

20 weren't provided as part of your testimony, right?
21 That's right. Although I have since

22 looked at it becauseyou askedme about it and

23 there is substantial
24 Q ~ Well, that's not the question I asked.

25 And I think if you
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Q.

Okay.

went further, that may constitute

5611

3 new analysis data, et cetera. But my question for
4 you is simply: Did you provide an answer as part
5 of your testimony?

Q.

To that simple thing, no, I did not.

Okay.

But there is more -- well -- okay. I

9 guess I can't — — I'm not allowed to talk about

10 our — — the analysesfor these.
11 Q ~ Okay. Let's move on here

12 Now, in prior analysesthat you'e
13 done, you have relied upon and provided to the

14 Court responsesto similar questionsto support
15 your conclusion that respondentsunderstooda

16 survey; isn't that right?
17 A. Yes. You know, I'e done a lot of

18 cases, and, you know, in some caseswe have these
19 questions. We also have qualitative pretests. In

20 some of the recent caseswe have both.

21 Q. Okay.

22 A. We have a qualitative pretestuntil
23 we'e happy that the respondentunderstandsthe

24 survey, and then becauseof some recent issues, we

25 then document it with questionssuch as this.
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Okay. So if we can turn to Tab 6 in
5612

2 your cross binder, that is your expert report dated

3 August 11, 2013 in the Apple versus Samsung

4 litigation, and specifically that was the

Hold on.

I'm sorry, Tab 6. That was the 630

7 litigation.
Yes.

Just for clarification, there were two.

10 That would be 1846, which is Apple 1 and 630, which

11 is consideredApple 2.

12 Q ~ Okay. And if we turn to Page 33 of

13 that document, Paragraph71.

15

17

18

Q.

Page or paragraph?

Page 33.

Page 33.

Paragraph71.

Now, you state near the bottom of that
19 paragraph-- well, around halfway through that you

20 instructedAMS to conduct interviews to investigate
21 whether the respondentsunderstoodthe explanation
22 of the incentive alignment mechanismpresentedto

23 them. You go on to note that the interview results
24 demonstratethat the respondentsunderstoodthat
25 the rewards they would get would be basedon their
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1 preferencesas reflected in their answers to survey
5613

2 questions

And if you turn to Tab 7, that should

4 be Exhibit L, which is referencedat the end of

5 that paragraph.

Do you see that?
Yes. This is the documentationthat we

8 provided after there were many, many pretestsprior
9 to this. I remember this well becauseit took us

10 about six months to get the incentive rules
11 alignment correct, and so there'sa lot of -- a lot
12 of what we call informal pretestinggoing on. But

13 then after that was done, we then did these
14 documentationpretests.
15 Q ~ Okay. So if you look at -- I'm sorry
16 to interrupt, but I — — you know, just want to move

17 things along.

18 That's okay.

We'e short on time

20 If you look at Question 2 on Exhibit L,

21 you'l see it says: "In doing the choice exercise,
22 did you understandthat it is in your best interest
23 to think hard about the questionsand answer them

24 to reflect your true preferencesbecauseyour

25 answerswould be used in selectingspecific
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1 Smartphoneoffered as a prize."
5614

Q.

Do you see that?

Yes, I do.

And the following pages show people

5 answering that questionaffirmatively and you

6 provided this to Judge Coe in that case as evidence

7 that people understoodthe incentive alignments in

8 that case; is that right?
Yes. This was an additional evidence

10 beyond everything else we'e been provided.

11 Q. But, here, you didn ' provide the

12 responsesto Questions34 and 37, did you?

13 No, becausethey would have shown

14 additional confusion and because, in some sense,
15 there'salready so much confusion there.
16 Q- ProfessorHauser, haven't you stated
17 that the face validity of an incentive alignment

18 can be demonstratedby respondentsself— reporting
19 that they understoodthe task and that it was in

20 their best interest to tell their true preferences?
21 That's a necessarybut not sufficient
22 condition.

23 Q. So if we turn to Tab 8, which is an

24 article cited in your testimony on structured
25 direct elicitation of decision rules, you'e one of
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1 the co—authors of that article.
5615

Yes, I am.

Q. And if you turn to Page 120 of that
4 article and you look at the bottom right-hand
5 corner

6 A. Excuse me. Even though I wrote it, I

7 have to change glasses.
8 Q ~ Maybe we can find some of those

9 magnifying glasses.
10 I think my reading glasseswill be

11 sufficient.
12

13

Q ~ I'm okay. I don't need it.
If we look at the bottom right-hand

14 corner on Page 120, it notes that to examine the
15 face validity of the incentive alignment, we asked

16 respondentswhether they understoodthe task and

17 understandthat it was in their best interest to
18 tell us their true preferences. There were no

19 significant differencesbetween the two tasks. On

20 average, respondentsfound the task and incentive
21 alignment easy to understand. Qualitative
22 statementsalso suggestedthat respondentsbelieved
23 that their answer should be truthful and reflect
24 their considerationsand decisions."
25 So, in this article, ProfessorHauser,
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1 you also state that just asking someonedid you

2 understandhow thesemechanismsworked, were you

3 trying to tell the truth and, you know, was it in
4 your best interest to do so, that was evidence, at
5 least, of the face validity of the mechanism?

6 A. Well, you just read it. You said that
7 the qualitative statements,you know, quali -- we

8 have qualitative statementshere as well as the

9 question. So it's not just the questions. We have

10 the qualitative statements. And there'sno doubt

11 we did — — we did pretestsvery carefully in this
12 methodology. And you'l notice the first author is
13 Min Ding, which is the authority that Professor
14 McFadden cites.
15 Q ~ Okay. Now, with respectto the

16 incentive alignments, it's your testimony, isn'
17 it, that a respondenthas to understandhow the

18 specific mechanicsof an incentive alignment work

19 for it to be reliable; is that right?
20 A. No, not quite. What they have to be is
21 they have to understandthat it's in their best
22 interest to tell the truth and think hard. And in
23 ProfessorMcFadden's language,becauseit was

24 confusing it actually pushedpeople either too high

25 or too low. He actually would have been better off

5616
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1 with having just a statementsay, you know, we'e
2 watching you. You have to word it in the words of

3 the consumer, of course, but a shorter statement
4 than he had that encouragedthem to think hard and

5 answer truthfully.

5617

Q- Okay. You previously mentioned the

7 work of Min Ding in this field?
Yes.

And in your testimony you discussat
10 severalpoints his writings on incentive
11 alignments; is that right?
12 Yes.

13 And you note on Page 34, Note 73 of

14 your testimony that you'e coauthoredpapers with

15 Min Ding in which you'e used incentive alignments

16 and you discuss the challengesof incentive
17 alignment at length with him; is that right?
18 That's correct.

If you could, please, turn to Page

20 Tab 9. You'l see an article in which Min Ding is
21 one of the coauthorsand it's called "A Simple

22 Mechanism to Incentive Aligned Conjoint

23 Experiments"?

Yes.

25 Q. And it's published in the International
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1 Journal of Researchand Marketing. And you are on

2 the editorial review board of that journal, aren'
3 you?

5618

Yes, I am.

Now, let's look at this article to see

6 if you recall discussingany of the topic that were

7 raised in your conversationswith Mr. Ding with

8 respectto incentive alignments.

If you look at the abstract of the

10 article, it's comparing what are called rank order
11 incentive alignment mechanismsto willingness to

12 pay incentive alined mechanisms.

13 Do you see that?
Yes. There are many incentive

15 alignment mechanisms

16 And one of the things it notes in the
17 abstract, actually, is that willingness to pay

18 incentive alignments can be relatively difficult
19 for the averagerespondentto understand.

20

21

Do you see that?
Yes. That's why you really want to

22 pretest them.

23 Q. Now, if we go to Page 30 of the

24 article -- and I'm looking at page numbers in the

25 upper right-hand corner -- and we look at the
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1 second full paragraphstarting with "In summary."
5619

Do you see that?
Yes. I see that.

Q. It says: "In summary, despite a strong
5 preferenceon the part of respondentsfor rank

6 order over WTP" — — I think that ' willingness to
7 pay — — there is no discernibledifference in

8 accuracy."

And if you go a little bit further down

10 in that paragraph, it notes that the author's first
11 regressionincluded a. measureof understanding
12 reflected in the averageof two five-point scales
13 assessingthe extent to which the respondents
14 understoodthe meaning of the incentive and if they
15 understoodwhy it motivates truthful behavior.

17

Do you see that?
Okay. I see a number of statistical

18 where exactly are you quoting?

19 Q ~ I 'm sorry. I was — — the sentence

20 that's around halfway down the paragraphstarting
21 with "The first regressionincluded."
22 "The first regression"— — okay

23 Measure of understanding. Just a secondwhile I

24 read it.
25 Q. Okay.
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Okay.

And if you go to the last sentencein

5620

3 that paragraph, it states: "In other words, the

4 effect of the methods are robust even when

5 respondentsdo not particularly like them or

6 understoodthem."

Do you see that?
A. I see that:.

Q ~ And if we go to the next column where

10 it's -- the title is "Conclusions and General

11 Discussion," and we go in the secondparagraph,and

12 around a little over halfway down the paragraph
13 starting with the word "Accordingly."

14 Do you see that?
Says: "Accordingly, the value of the

16 mechanism"?

17 I'm sorry. I'm in the right-hand
18 column of Page 30 under the heading "Conclusions

19 and General Discussion," the secondparagraph.
20

Q ~

"Combining new results"?
"Accordingly, the value of the

22 mechanism"?

23

Q ~

The right— hand paragraph

The right-hand column on Page 30, the

25 secondparagraphunder the heading "Conclusions and
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1 General Discussion."
5621

Q ~

It's is appropriateto speculate"

Yeah. And I'm moving down further
4 where it says "Accordingly," around half
5 A. "Accordingly, the value"

6 Q. Yeah. And it says: "Accordingly, the
7 value of the mechanismmay depend less on a

8 respondent'sunderstandingwhy it works or liking
9 how it works and more on a simple alignment of what

10 happensin a conjoint exercisewith what happens in
11 the marketplace."

12

13

Do you see Chat?

see that.
14 Q ~ Okay. Did you have any discussions
15 with Mr. Ding regardinghis conclusionsin this
16 article?
17 Well, absolut:ely. I'e worked with and

18 am working with Song Ting Dong, Joel Huber, and Min

19 Dong, the three authors on this.
20 I do know that they put extreme care

21 into designing their incentive alignments. In

22 fact, we'e doing a study right now where we'e,
23 again, in our third pretest to get it right.

I -- of the set that they used, I would

25 expect, again, knowing Min, that they put a lot of
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1 care on pretest into it. So they'e finding that
2 there are some people who fully understandit, but
3 some people understandit less.

5622

The problem with ProfessorMcFadden's

5 is it's long, complex, and it has a tendency to
6 push people either too high or too low.

So I fully agree if it's simpler, and

8 they didn't fully understandall the mechanismsbut
9 it wasn't biased, it would have been much better

10 than having what he had.

11 Q. Okay. Well, here you didn't actually
12 test whether people in your survey who you'e
13 categorizedas understandingthe incentive
14 alignment gave different willingness to pay values
15 than those who you categorizedas not incenting the
16 incentive alignment, did you?

17 I don't have a sufficient sample size
18 with 53 respondentsto run a hierarchical Bayes.

19 Q ~ And you haven't compared the

20 willingness to pay values of those respondentswho

21 you categorizedas understandingthe survey with

22 the willingness to pay values in Dr. McFadden's

23 survey, have you?

24 A. The sample size of 53, while it ' very
25 large for a qualitative study, it's not sufficient
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1 for a hierarchical Bayes conjoint study.
5623

Let'

It just technically would be

4 inappropriateto estimatewillingness to pay from

5 those 53 respondents.

6 Q. But you didn't attempt to do so. You

7 weren't interestedin what the willingness to pay

8 value comparisonswould be.

Well, it would not have been

10 statistically appropriateto do it. It's not that
11 I'm not interested. I'e used hierarchical Bayes.

12 You got to have fairly high sample sizes. And his
13 sample size of 900 is sufficient. 53 is not.
14 Q. Let's go to your demonstratives,back

15 to Exhibit 3, which I believe is Page 11 of your

16 demonstratives,if you have them in front of you.

17 And this is Exhibit 3 from your report.
18 And here you note the levels of

19 understanding

20

21

22

23

Q.

Q-

Sorry. What number again?

I 'm sorry. Page 11.

Okay.

You note the levels of understanding
24 that you found in ProfessorHauser's-- sorry -- in
25 ProfessorMcFadden'ssurvey.
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And for several of the future you find
5624

2 levels of understandingbetween 90 and 100 percent.
3 For example, on— demand you find had a 92 percent
4 level of understanding. Mobile device streaming

5 had a 96 percent level of understanding. Skip

6 limits and advertisinghad a hundredpercent level
7 of advertising.

And for some featuresyou found levels
9 of between 75 and 90 percent. So playlist method

10 had an understandingof near 80 at 79 percent
11 I'm sorry. Playlist method generatedby a computer

12 algorithm specifically, the computer algorithm had

13 a level of understandingof near 80 percent at 79

14 percent. Offline listening had a level of

15 understandingof 85 percent.
16

17

MR. BLAVIN: Sorry.

JUDGE FEDER: Sorry. I know we'e
18 short on time. I haven't heard a question in all
19 of this discussion.
20 MR. BLAVIN: Okay. I'm just reviewing

21 this to make sure I 'e got the testimony right here

22 on the levels of understanding. But I 'l move on

23 to a question.

BY MR. BLAVIN:

25 Now, you previously testified that you
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1 would expect in your own surveys levels of

2 understandingof between 97 and 98 percent to give

3 you confidence; is that right?

5625

Yes. That's the goal. That's the

5 goal.

Okay. So if we could turn to Page 10?

JUDGE STRICKLER: Of which document,

8 which tab?

MR. BLAVIN: I'm sorry. Tab 10 of the

10 cross binder.

MR. MILLER: Your Honor -- well, I'l
12 let him ask his question.
13 BY MR. BLAVIN:

Now, this, ProfessorHauser, is the

15 declarationof David Recine. Now, he was Samsung's

16 expert in the Apple versus Samsunglitigation.
17

18

Do you recall?
MR. MILLER: Your Honor, we have an

19 objection to this. This is a declaration from

20 someoneother than ProfessorHauser in an entirely
21 different case. It's outside the scope of what

22 he's testifying about.

23 CHIEF JUDGE BARNETT: Mr. Blavin?

MR. BLAVIN: Your Honors, I plan to use

25 this document purely for impeachmentpurposes
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1 ProfessorRecine here did a similar qualitative
2 survey of one of ProfessorHauser'sprior surveys

3 in which he found different levels of understanding

4 than ProfessorHauser had statedthat he would

5626

5 expect to be necessaryfor his own survey to be

6 reliable.
MR. MILLER: The fact that a different

8 expert in a different case came up with a different
9 -- on different facts came up with a different

10 level we submit is irrelevant.
CHIEF JUDGE BARNETT: The objection is

12 sustained. Never the mind the fact it's marked

13 confidential, attorneys'yesonly

MR. BLAVIN: This is the public
15 version

16 CHIEF JUDGE BARNETT: -- by the

17 Northern District of Cali fornia.
18 MR. BLAVIN: But, Your Honor, just to

19 say one more thing, the questionslisted in the
20 declarationare almost identical to the questions
21 listed in ProfessorHauser'sown survey in this
22 case.

23 CHIEF JUDGE BARNETT: You'e made your

24 proffer Mr. Blavin.

25 BY MR. BLAVIN:
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Now, you recall, ProfessorHauser, that
5627

2 ProfessorMcFadden had testified at the hearing in

3 this case that, although individual respondents

4 there may be some confusion there, there may be

5 some fuzziness there — — overall, becausethere was

6 statisticalaveraging, that he gave very limited
7 weight — — the fuzzinessat the individual level had

8 very limited weight in terms of his final results;
9 is that right?

10 Did he testify to that?

Q ~ Yes.

12

13 Q-

Roughly that is what he testified to.
Now, you'e taken a similar position

14 when people have attackedyour conjoint surveys,

15 as, for example, having inconsistentor absurd

16 results; is that right?
17 A. No, I have not taken -- there'sa lot
18 of subtlety there. And this actually goes to a lot
19 of technical details of the hierarchical Bayes

20 study. And I'm happy to talk about these at
21 length. But it's different than what Professor

22 McFadden is referring to.
23 All right. So if we go to Tab 11 in

24 the cross binder

25 MR. MILLER: Your Honor, we'd have the
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1 same objection to this
5628

MR. BLAVIN: There is his own

3 testimony.

MR. MILLER: It's still a different
5 case. Outside the scope of what he'

MR. BLAVIN: Your Honor

CHIEF JUDGE BARNETT: Overruled.

MR. BLAVIN: Thank you, Your Honor.

BY MR. BLAVIN:

10 If you turn to Page 7, Paragraph19,

11 you will see that ProfessorWend, who is attacking
12 your survey in the Apple versus Samsung litigation,
13 that — — you'e describinghis testimony, and you'e
14 saying: "ProfessorWend claims my conjoint survey

15 yields irrational results. More specifically, he

16 uses a statisticalmodel to predict that, when

17 faced with two identical but differently priced
18 items, a number of consumerswill choose the more

19 expensiveone; or that, when faced with two

20 identically priced items in which one is
21 objectively better than the other, all their
22 featuresare the same, but one has 16 gigabytes of

23 memory while the other has 32 gigabytesof memory,

24 a number of consumerswill choose the objectively
25 less attractive item."
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And if you go to Paragraph21

MR. MILLER: Your Honor, he's just

5629

3 reading the entire document into the record.
4 There'sno questionhere.

MR. BLAVIN: I'm getting to the

6 question right now. And this is the final document

7 I'l be discussing.

MR. MILLER: That's still not a

9 justification for reading the document.

10 CHIEF JUDGE BARNETT: Why don't you

11 direct his attention to the paragraph. We can all
12 read it. You don't need to read it into the
13 record. Go ahead. Then you can ask your question.
14

15 Q-

BY MR. BLAVIN:

Okay. If you look at Paragraph21,

16 your responseto that criticism.
17 So, ProfessorHauser, isn't this
18 exactly what Dr. McFadden said in responseto your

19 criticism of his survey?

20 Not even close. I think, if you read

21 on, you'l see that my responseis ProfessorWend

22 identified no irrational responsesamong the
23 respondents,that he was making predictions in his
24 own analysis, and everything he was coming up with

25 was his own predictions. And I'l point out
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1 that — — I don't know if I can.
5630

CHIEF JUDGE BARNETT: ProfessorHauser,

3 there'sno pending question.

THE WITNESS: Okay, ma'm.

MR. BLAVIN: Thank you, Your Honor.

BY MR. BLAVIN:

Last set of questionsvery quickly.
With respectto the completion rate, if

9 you just focus on those who began and finished the

10 Part B of the survey, isn't it true that
11 approximately 83 percent of respondentswho started
12 Part B finished Part B?

13 A. Overall respondents-- I think adults
14 it was 83 percent. Teens it was 67.5 percent.
15 Normally you expect completion rates around 97

16 percent.
17 But in your own prior surveys, you'e
18 had completion rates of, you know, more than 10

19 percent of people not finishing the survey; isn'
20 that right?
21 Well, I reviewed certainly the surveys

22 we did in Apple. Those were 98, 97. The last time

23 I testified before the CRB judges, we had a 97

24 percent completion rate.
25 If you look at
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Could be that there'sbeen studies
5631

2 where we'e had lower.

Which ones.

Q- Okay. Well, in Tab 8, the unstructured
5 direct solicitation of decision rules, which we

6 discussedbefore, one Page 119 you note that you

7 had a completion rate in that case of 88.3 percent.
Does that sound right?
Let's go and see if it's completion

10 rate or responserate

12

13

15

Q ~ Okay.

JUDGE STRICKLER: What page?

MR. BLAVIN: Page 119.

THE WITNESS: What tab?

BY MR. BLAVIN:

16 8.

17

18 Q.

What page?

On 119, the first full paragraphunder

19 the heading "Participantsand Survey Design."

20 The last two sentences,you note that
21 this representsa completion rate of 88.3 percent;
22 is that right?
23 A. 119.

24 Q. It ' the first full paragraphon the

25 right— hand column under "Participantsand Study
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1 Design."
5632

Yes. If you'l notice that this is a

3 — — respondentscompleted the questionnaireand then

4 were asked three weeks later to come back. And

5 that's — — there was a three—week intervene. So

6 we'e actually obtaining an 88 percent response

7 rate given that there'sa three-weekperiod between

8 the first set of questionnairesand the second

9 questionnaires.
10 That's different than having sat down

11 and — — McFadden'snot — — ProfessorMcFadden is not

12 even getting that in a survey where people are
13 literally taking it all at once.

MR. BLAVIN: No further questions, Your

15 Honor.

16

17

MR. MILLER: No questions.
JUDGE STRICKLER: I have just two

18 questions.

Dr. Hauser, without telling me what any

20 results were, question 34 you respondedand said
21 there was no tabulation in your report.
22 Why was there no tabulation in your

23 report?

25

THE WITNESS: Which one? It was 34?

JUDGE STRICKLER: I'm sorry. Appendix
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1 D to your report. It's the conjoint study,

2 Question No. 34.

5633

THE WITNESS: Yes.

JUDGE STRICKLER: You testified that
5 you did not put a tabulation in the report.

Without telling me the details of the

7 tabulation, why wasn't it included in the report?
THE WITNESS: Oh, thesequestionswould

9 have -- we alreadyhad found a lot of confusion.

10 And let me read 34 so I'e got the exact one.

12

13

JUDGE STRICKLER: Sure thing.
THE WITNESS: What tab is this again?

JUDGE STRICKLER: Appendix D to your

14 I think to your written rebuttal statement-- your

15 written rebuttal testimony.

16 It's Appendix D, and it's Page D13. Or

17 the exhibit number, the bold page numbers, 14 of

18 15. In the very, very back of Appendix — — almost

19 to the very end of

20 THE WITNESS: Right. No, no. I see

21 it.
22 "If you were presentedwith these
23 options and had to spend your own money, would you

24 choose the same onions?"

25 JUDGE STRICKLER: Right. That ' the
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1 one that you testified was not tabulatedin your

2 report, correct?

5634

THE WITNESS: Right. It wasn'

4 tabulated. These would have -- these sort of

5 crossedand there might have been some more people

6 confused. And we sort of didn't want to pile on.

7 I can give you the numbers, but I guess that'
JUDGE STRICKLER: What do you mean you

9 wouldn'. want to pile on?

10 You mean you wouldn'0 -- are you saying
11 it would have reenforcedyour opinion?

12

13

THE WITNESS: Yes.

JUDGE STRICKLER: But you didn't want

14 to reenforceyour opinion'?

THE WITNESS: Well, at some point I

16 just -- I mean I can put them in. I'm not afraid
17 of the numbers. But I guess we just didn't put
18 them in.
19 JUDGE STRICKLER: And the other
20 question that counsel asked you about was Question

21 No. 37 on the next page, 15 of 15.

The questionwas: "Did you or did you

23 not understandthe explanationsof features in the
24 survey? Why do you say that?"
25 And I think your testimony was: "That
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1 was not code at all by the coders."
5635

THE WITNESS: No. Basically
JUDGE STRICKLER: No, I'm wrong; or no,

4 that wasn't coded?

THE WITNESS: It was not coded.

JUDGE STRICKLER: Why wasn't it coded?

THE WITNESS: We ran out of time in the
8 coding. That's all.

JUDGE STRICKLER: But you coded all the
10 others?

THE WITNESS: We coded the first four,
12 yes.

13 JUDGE STRICKLER: Just the first — — the
14 answer to the first four questions?
15

16

THE WITNESS: Q 32 through Q 36.

JUDGE STRICKLER: How about all the
17 ones before that, Q 1 through Q

18 THE WITNESS: Oh, those are definitely.
19 Yeah. Everything up to that. Everything up to Q

20 36 was coded.

21 JUDGE STRICKLER: You ran out of time.

22 How long would it have taken to code

23 1.t?

THE WITNESS: Well, you have to have

25 it's longer than you would think becauseyou'e

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 20 In Re: Determinationof RoyaltyRates(Public) 05-22-2015

JUDGE STRICKLER: I have no idea. I'm
5636

2 not thinking anything.

THE WITNESS: Oh. Two, three days of

4 two independentjudges looking at the videotapes,
5 taking breaks.

JUDGE STRICKLER: And when you decided

7 which answers to code and -- which categoriesof

8 answers to code and which categoriesof answersnot

9 to code, did you do it sequentially, "Let's start
10 with No. 1 and get as far as we can"; or did you

11 pick and choose among the ones you were going to

12 code until you ran out of time.

13 THE WITNESS: Until we ran out of time.

JUDGE STRICKLER: So you picked and

15 chose — — did you go from 1 to

16 THE WITNESS: Oh, we went from 1 to
17 everything up — — 1 to 35 is coded.

18 JUDGE STRICKLER: And then it was like,
19 "Gee, look at the time. We'e done"?

20

21

22

THE WITNESS: Yeah. Sorry.

JUDGE STRICKLER: Okay. Thank you.

MR. MILLER: Your Honor, if I could

23 follow up on — — to get you to explain — — I can do

24 it here very quickly.

25 REDI RECT EXAM INAT ION BY COUNSEL FOR
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IHEARTMEDIA AND NAB

5637

Q ~

BY MR. MILLER:

You mentioned that there -- if you had

4 coded or tabulatedtheseadditional questions, it
5 would have only showed more confusion.

Can you explain what you mean?

MR. BLAVIN: Your Honor, this is new

8 data analysis.
BY MR. MILLER:

10 Q ~ No. I'm not asking for any analysis or

11 numbers. I'm just -- in responseto Judge

12 Strickler's question, just a question of why you

13 didn't do it.
14 JUDGE STRICKLER: Well, wait. Before

15 he answers, so you'e asking for his conclusion
16 with absolutelyno analysisbehind it.
17 MR. MILLER: Just the reason they
18 didn't feel the need to code in light of the
19 confusion, is all -- is my only question.
20 CHIEF JUDGE BARNETT: You may answer

21 the question, Professor, if you understandthe
22 question.

23 THE WITNESS: I understandthe

24 question.

25 And unfortunately, I don't know the
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1 answer to how many more people it would have added

2 to the confusion. But it couldn't have subtracted

5638

3 people. So it may have added a few more people,
4 but it wouldn't have subtractedanybody.

JUDGE STRICKLER: But whatever support
6 it may or may not be, that conclusion, there'sno

7 analysis in the record.

THE WITNESS: No. There's no analysis
9 in the record. I memorized the numbers, but I'm

10 not allowed to give them.

12

13

15

JUDGE STRICKLER: Thank you.

MR. MILLER: No further questions.
CHIEF JUDGE BARNETT: Thank you.

We have a three-dayweekend.

MR. POMERANTZ: Your Honor, we'l
16 probably — — I 'm sure we'l be talking over the
17 weekend about next Tuesday'switness schedule.
18 I am not certain whether the names

19 you'e been given so far will finish the day. If
20 we add any witnesses,we'l e—mail Your Honors so

21 that you know if there'sa new witness that you'e
22 going to see on Tuesday that we haven't told you

23 about.

If you don't hear from us, then I

25 assumewe'e just going to stick with the lineup
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1 that's been previous provided.
5639

JUDGE STRICKLER: That was Dr. Katz

3 starting it off on Tuesday?

MR. POMERANTZ: Correct. I'm certain
5 that's the way we'e — — I'm pretty that's where

6 we'e starting.
CHIEF JUDGE BARNETT: Katz and then?

MR. MILLS: ProfessorKatz and then

9 John Dimick.

10 CHIEF JUDGE BARNETT: Dimick. Okay.

JUDGE STRICKLER: Do you know anything
12 after that or

13 MR. POMERANTZ: I think it's Mr. Cutler
14 after that.
15 MR. HANSEN: No. We'e got to find a

16 time for Cutler. We'e going to have to talk to
17 people about that.
18

19

MR. POMERANTZ: That's news to us.

CHIEF JUDGE BARNETT: Well, we can

20 count on Katz and Dimick, correct?
21

22

23

MR. POMERANTZ: Yes.

CHIEF JUDGE BARNETT: Thank you.

Enjoy your long weekend. We will see

24 you back here on Monday at 9:00.

25 MR. POMERANTZ: Tuesday.'866)
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CHIEF JUDGE BARNETT: Tuesday. Thank
5640

2 you.

(Whereupon, the proceedingwas

4 adjournedat 2:15 p.m.)

10

12
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15
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17

19
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25
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5641

I, Bonnie L. Russo, do hereby certify that the
4 foregoing transcript is a true record of the

5 proceedingsto the best of my ability, that I am

6 not related to or employed by any of the parties
7 involved in theseproceedings,and, further, that I

8 am not a relative or employee of any attorney or

9 counsel employed by the parties hereto, or

10 financially interestedin the proceedings.

12
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