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5396
PROCEEDTIDNGS
(PUBLIC SESSION)
CHIEF JUDGE BARNETT: Good morning.
Please be seated.
Mr. Joseph, you may remain standing if
you have a message for us.
MR. JOSEPH: I do, Your Honors. A
couple of housekeeping matters. In the interest of

advancing the ball and dealing with scheduling
matters, we have agreed with SoundExchange that if
the Court doesn't have any questions for him, Mr.
Kocak, also known as Buzz Knight, will be submitted
without direct or without cross-examination on his
written direct testimony.

CHIEEF JUDGE BARNETT: We were all
looking forwarded to meeting Buzz Knight, but it's
okay.

MR. JOSEPH: Well, in that case, Your
Honors, NAB would offer NAB Exhibit 4003.

CHIEF JUDGE BARNETT: Is that his --
that is his written direct testimony.

MR. JOSEPH: Yes.

MR. CHOUDHURY: No objection.
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CHIEF JUDGE BARNETT: Hearing no

objection, 4003 is admitted.

(NAB Exhibit 4003 was admitted into
evidence.)

MR. JOSEPH: We have further negotiated
in an attempt to make the schedule work, and we
have agreed to defer -- this is NAB has agreed to
defer Messrs. Chiang and Gadhoury and Ms. Koehn
until June 2, and the NRBNMLC has agreed to defer
Mr. Emert until June 2 in the interest of finding
time to work for SoundExchange.

MR. POMERANTZ: We have agreed, and are
—-— we were goilng to have continue to have
discussions with Mr. Joseph about whether some or
all of those witnesses would also be submitted
solely based on their written testimony, but in any
event, they will either be submitted on written
testimony subject to your approval or they will
testify on June 2, one or the other.

CHIEF JUSTICE BARNETT: June 2 is going
to be a busy day.

MR. POMERANTZ: We're moving fast that
day.

MR. JOSEPH: Finally, Your Honors, just

for information, I believe all of the parties are
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in agreement, and I have been wrong about that
before, but Tuesday morning, you will -- assuming
no carryover or should I say hangover from today,
you will hear first from Professor Katz and second
from Mr. Dimick, both NAB witnesses.

JUDGE STRICKLER: That's on Monday?

MR. JOSEPH: Tuesday, I believe.
Monday i1s Memorial Day.

JUDGE STRICKLER: Excuse me.

MR. POMERANTZ: We have a special
session with Judge Strickler on Monday.

CHIEF JUDGE BARNETT: Enjoy. He has
been work on his monologue all week.

MR. JOSEPH: I think that is all I
have, Your Honor.

CHIEF JUDGE BARNETT: Thank you, Mr.
Joseph.

MR. RICH: And I will add in the
interests of efficiency, we are in discussion with
counsel for SoundExchange over the possibility of
submitting Mr. Westergren's testimony without the
need for him to appear.

The possibility there, the wrinkle is,
that we have been asked to consider certain

documents containing quotations in the press

5398
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asserted by him and/or deposition transcripts
elsewhere. If we can work that out, we will save,
subject again to Your Honors wanting to hear from
Mr. Westergren, we will save his appearance as
well.

CHIEF JUDGE BARNETT: In the interest
of full disclosure, I will let you all know that I
personally have been a press person and I have also
been quoted in the press. I know how all that
works so...

MR. RICH: Understood.

CHIEF JUDGE BARNETT: Generally, what
is in the press -- I don't want to say it's
manufactured, but it's the essence, but it might
not necessarily be a completely accurate report.

MR. POMERANTZ: And Your Honor, for
that exact reason, we have sent -- I just handed to
Mr. Rich this morning, the articles that at least
say they are guoting Mr. Westergren, asking him to
then go to Mr. Westergren, to confirm whether he
actually said those things or not, and that if he
-— we can work it out amongst ourselves, but then
we're going to enter into a stipulation that these
are things that Mr. Westergren said and then that

would obviate the need for us to cross—examine him
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and they would then be going to rely on his written

testimony, so we are still working on that.

CHIEF JUDGE BARNETT: Thank you very
much for discussing this. Ms. Ehler?

MS. EHLER: One more housekeeping
matter. We reached the stipulation with counsel
for the services regarding the three CDs of
agreements.

CHIEF JUDGE BARNETT: Thank vyou.

MS. EHLER: We have omitted certain
documents from the CDs and made revised copied.
Ms. Whittle has those. They're SoundExchange
Exhibit 80, SoundExchange Exhibit 100 and
SoundExchange Exhibit 87.

Subject to the omissions on those CDs,
we have revised copies so we would now move into
evidence.

CHIEF JUDGE BARNETT: And counsel on
the other side, these have been redacted and you
are satisfied?

MR. RICH: We are, Your Honor.

CHIEF JUDGE BARNETT: Thank you. Those
CDs then will be admitted.

{(SoundExchange Exhibit 80 was admitted

into evidence.)
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5401
(SoundExchange Exhibit 100 was admitted

into evidence.)

(SoundExchange Exhibit 87 was admitted
into evidence.)

CHIEF JUDGE BARNETT: And I believe 87
is one we referred to in prior discussions that had
related documents, appendices, amendments, et
cetera, for some of the documents that are in my
docket.

MS. EHLER: Yes, Your Honor. I believe
certain subsets of these CDs from 87 and from 80
have been admitted at different points in time, but
this will supersede that. This will be the entire
copy. Thank you.

CHIEF JUDGE BARNETT: Thank you. Final
housekeeping --

MS. WHITTLE: I don't think I have the
CDs.

MS. EHLER: I apologize for not giving
them to you.

CHIEF JUDGE BARNETT: We are switching
chairs again because the workers —-- the air
handlers were here last night and they gave us two
more vents, so we won't be able to tell if you are

melting out there anymore. If you are, you must
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let us know. We don't want to be responsible for
the cleanup if you melt in place.

JUDGE STRICKLER: I have a guestion
about Mr. Katz's testimony. Are we done with his
rebuttal and then just going on to his direct?

MR. JOSEPH: Yes, Your Honor.

CHIEF JUDGE BARNETT: Anything else for
the good of the order? Mr. Fakler, welcome back.

MR. FAKLER: Thank you, Chief Judge
Barnett. I wanted to mention, in light of SiriusXM
CFO witness, Mr. Frear, both his scheduling and
also, unfortunately, I have a personal matter with
my mom's health, that would create a hardship if I
had to continue pushing his testimony to next week.
All of the other participants have very kindly
agreed to allow -- to change the order up a bit so
that Mr. Frear goes on first today, so I wanted to
-— 1if that, of course, is okay with the judges.

CHIEF JUDGE BARNETT: We certainly --
as 1 have said many times, there is not a jury
here. You don't need to worry about confusion
other than, you know, early onset dementia, and I
emphasize early onset.

Then absolutely, we will hear the

witnesses in the most efficient way possible. So
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then we will be seeing Mr. Frear now.

MR. FAKLER: If there is nothing else,
ves.

CHIEF JUDGE BARNETT: Haven't seen Mr.
Frear in a few years.

MR. FAKLER: Good morning, Your Honor.
I'm Paul Fakler from Arent Fox on behalf of
SiriusXM.

And as its first and only witness,
SiriusXM calls Mr. David Frear.

DAVID FREAR,

being first duly sworn, to tell the truth, the
whole truth and nothing but the truth, testified as
follows:

MR. FAKLER: Your Honors, may I pass
out copies of our exhibit which has been marked for
identification as Exhibit SXM 6000.

CHIEF JUDGE BARNETT: You may.

DIRECT EXAMINATION BY COUNSEL FOR SIRIUSXM

BY MR. FAKLER:

Q. Good morning, Mr. Frear.

A. Good morning.

Q. Can you tell us please where you are
employed?

A. SiriusXM Radio.
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Q. What 1is your job title?

A. Executive vice president and chief
financial officer.

0. And how long have you held that title
at SiriusXM?

A. Almost 12 years.

CHIEF JUDGE BARNETT: Before we get
deeply into the testimony, Mr. Frear, good morning.
Could you -- just for the record, spell your last
name.

THE WITNESS: F as in Frank, R-E-A-R.

CHIEF JUDGE BARNETT: Thank you.

BY MR. FAKLER:

Q. Could you generally describe your job
responsibilities at SiriusXM?

A. Sure. I'm responsible for our
satellite development program for our music royalty
issues as well as our treasury, planning, strategic
work, the accounting and other normal financial
responsibilities.

Q. And do you have any involvement with

the negotiation of content licenses for the

company?
A. I do.
Q. What sorts of involvement do you have?

5404
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A. I -- it depends on the size of the

content deal but generally, I see all contracts
that the programming department, as we refer to it,
enters intc and on some of the larger contracts,
I'1ll be directly involved in discussions with Jim
Meyer, our chief executive officer and Scott
Greenstein, our chef content officer, about the
terms, the pricing, nature of the agreements.

Q. And do those content deals include both
music and non-music content?

A, Yes.

0. If I could ask you to take a look at
the document in front of you that has been marked
for identification as SXM 6000.

Do you recognize that document?

A. I do.
Q. Can you tell me what it is, please.
A. It is my written direct testimony as

corrected for typographical errors for this

proceeding.
Q. And if you would turn to the page after
Page 22, the page that is titled: "Declaration of

David J. Frear."
Do you recognize that signature?

A. I do.
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Q. And is it yours?

A. It is.

MR. FAKLER: At this time, I would like
to offer into evidence SXM 6000.

MR. CHOUDHURY: ©No objection.

CHIEF JUDGE BARNETT.: Exhibit 6000 is
admitted.

(SiriusXM Exhibit No. 6000 was admitted
into evidence.)

BY MR. FAKLER:

Q. Mr. Frear, just very generally, could
you describe the process by which your written
testimony was developed?

A. Internal and external counsel will get
together with me. They interview me about the
proceedings, testimony, thoughts they have about
where to go. I provide a lots of input, and then
they work with members of my staff, as well as
other members of the company, in sort of developing
the basis, factual basis of the testimony, submit
drafts to me which I review, comment on it and then
ultimately, we finalize it and send it in.

Q. Could you please describe generally
SiriusXM's business.

A. Sure. We are predominantly in the
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satellite radio business. We sell subscriptions to
a —— slightly more than 150 channel music, talk,
news, traffic and weather service. You know, we

have other ancillary forms of revenue in, you know,
the form of what we might do on commercial services
for commercial establishments, marine and aviation
businesses. We have a small amount of advertising
on the platform, but it is predominantly
subscription fees for 150-plus channels of music,
talk, news, weather and sports.

Q. And why is it that SiriusXM includes
non-music programming in its service?

A. We -~ the best example we have of a
successful audio service is the AM and FM business,
which is more than 200-million people that listen
to it every week. It has been very successful over
80 years or so. You know, that tells us what the
U.S. consumer wants and what they want is a service
that is music, talk, news and sports.

I first met the founders of Sirius in
the early 1990s. Their original business plan was
to effectively have a jukebox in the sky, a bunch
of CDs, automated, no jocks, no commercials, they
just play -- play music. Napster appeared in, you

know, in the mid-'90s, and that pretty much ended
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the idea of a paid music service.

There were so many problems with piracy
that they morphed their business plan and added in
all of the, you know, the non-music content in
order to justify getting customers to pay for
something that they had never paid for before.

Q. And is exclusive programming content

important to SiriusXM-?

A. It is.

Q. Why is that?

A. You know, it's ~- with exclusive, it is
an interesting word. How exclusive is it really.

The perception of exclusivity is incredibly
important. So that -- you know, we are a vehicle
centric business. We are not trying to compete,
you know, directly for your time on a Smartphone.
We're not trying to really compete for your time
and attention at home.

What we want is to get your time and
attention in the car. And we think we are
successful at doing that, and we kind of capture
your heart in the car, that you will take us other
places. So, you know, we really do focus on that
perception of exclusivity in the car.

Now, you can listen to college football
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in your car, but I want to the University of
Michigan and I can't get college football on an AM
and FM station either when I was living down here
in Washington, or I am now living up in
Connecticut. I can get it on satellite radio.

So the, you know, the NFL games that --
you can find all of the NFL games somewhere, but
are they easily findable, and is it something that
you can get when you are anyplace in the country.
So creating that perception, as well to a certain
extent, reality of truly exclusive content, we
think differentiates a service in a way that will
set the hook, so to speak, in the sail to get
people to pay.

0. And are other services that provide
curated music programming able to generate the
kinds of subscription fees that SiriusXM is able to

generate?

A. Not that I know of.
Q. Why is that?
A. My contract is up this summer, so

clearly it's because of the superior management.
You know, I think the reason really goes back
around to music is -~ there is so many different

places that you can consume it, that I don't mean
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to demean it when I say it's a commodity product,
but it is regularly available on a whole bunch of
different technology platforms, a whole bunch of
different forms, and there is just nothing that's
unique about playing songs.

They can be played in a lot of
different places. So you've got to find a way to
make it different for the consumer and the services
that are simply relying on effectively playing out,
whether it's automated playlists, algorithmic
things or even if it's curating.

If they are only offering music, there
is Jjust too much competition for -- in terms of
alternatives that the consumer has to do it. I
think it's very difficult to monetize. But that
has been proven by literally hundreds of different
people trying it out around the world.

0. How does SiriusXM make it different?

A. So we do a bunch of things. 1In
addition to all the talking, sports, Howard Stern
is way different, having every NFL game, both the
home and the away, that's something different. All
the major sports are easily available on the radio.

FPox News Channel, CNBC, that when you

go out of your house in the morning, you are
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listening to it at home, or the Today Show, you can
now listen in your car, and all those things are
different.

You know, curation is different. Look,
I have some skills. One of the things that they
are never going to hire me to do is program a music
channel. But we have people that are really good
at doing that, and they are recognized by their
peers as being great at doing that. Even the music
labels, who we frequently are on the other side of
the table with, appreciate the things that our
genre managers, our honor talent, do to improve the
music, so when it comes down to it, the channels we
create are, in fact, unique.

While anybody else could put a
listening device, listen to our simulcasted
channels on the Internet and recreate the playlist
and just literally play out the exact same songs,
it is not quite the same when you don't have the
jock there. You haven't done them at the right
time of day, when you don't do them in the right
harmonic order.

So there is a talent, just like some
people can run ten flat, you know, for the hundred,

and other people, it takes 30 seconds. So we think
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our genre managers are incredibly good.

Q. What other services directly compete
with SiriusxM?

A. We think of our primary competition as
AM and FM radio. We think they are far and away
the big gorilla out there, with over 200 million
listeners. To a lesser extent, we do compete with
Pandora and other Webcasters, you know, but we
really view our competition as dominated by AM and
FM radio.

Q. Is there any sense in which SiriusXM
competes with on-demand streaming services?

A. You know, it has been an active debate
over the years. I mean, we used to talk about it
in terms of iTunes, right. Because we launched the
year after iTunes launched, you know, and they
became a global phenomenon and we did okay in the
U.S., so, you know, there's always been a peaceful
coexistence between radio and the personalized
music collection, and certainly, you know, iTunes
was a format change in personalized music
collection.

A lot of people in the industry, me
included, believe that the interactive streaming

services is Jjust the next format change in

5412
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ownership of music, it's just going from own to
lease. And so people really do look at, well,
jeez, I want to listen to my collection or I want
to listen to radio, so there is some, I guess,
competitive aspect there, because at the end of the
day, you are competing for time.

I mean, they could also be choosing to
spend their time talking on the cell phone, talking
to somebody else in the car, they could listen to a
CD or they could at be home playing a video game,
taking out the trash, or doing something else, so I
think only in the very broadest sense, but
generally, we think the services are complimentary.

Q. Does SiriusXM do internal market
research?

A. We do.

0. And when you do that market research,
do you sometimes do research into on-demand

streaming services like Spotify?

A. We do.

Q. And why do you do that?

A. We want to know what our customers are
doing. We want to understand the larger, you know,

sort of landscape for audio entertainment.

0. Now, at a certain time in the past,

5413
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Sirius and XM were separate companies; isn't that

right?
A. That's true.
0. And when did Sirius and XM first launch

Internet radio services?

A. I can't speak for the XM side. I am
not that familiar. I came from the Sirius side.
And so Sirius launched in -- I know my memory's

going to fail me, it was either in the fall of 2003
or the fall of 2004. T really don't remember
exactly. But it was in that time frame.

Q. Do you know if XM had a similar service
roughly in that time frame-?

A. I believe they did.

0. And do you know if the two companies'
Internet radio offerings were generally similar or
different from one another?

A. Generally similar. They were -- to the
extent that we had the rights for everything, you
know, they were simulcast as a satellite radio
service.

Q. At that time, when the services were
first launched, was there anything other than
simulcast of the satellite channels?

A. Not that I recall.
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0. And at the time that the Internet radio

services were launched, was there any charge for
listening to the service?

A, Not initially. We did sort of migrate
into a paid option that, you know, the -- for
instance, we got do a point in time, we thought,
well, jeez, why should people have to buy a radio
to listen to our content. Why don't we offer, you
know, a paid, you know, Internet service where
people don't have to buy a radio. Initially it was
—=- 1f you had a satellite radio subscription, you
could listen online, and so we decided to offer
Internet subscriptions at these same prices as
satellite radio service was priced, and then -- I
think early on, we had a high fidelity version of
the Internet that a subscriber, who otherwise had
free access, could pay a few extra dollars for a
high fidelity version.

Q. So during the period when there was
both a free and a paid version of the Internet
radio, was there a difference between the free and
paid version-?

A. I don't think there was. Sorry, the
free and paid version. The only difference would

have been the fidelity.
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0. And did there come a time when Sirius
phased out the free access to Internet radio?

A. Yes. We phased it out in the spring of
2009.

0. And why did SiriusXM do that?

A. Well, we took a look at the Web II
rates that came out. I think it was January of

'07, and, you know, I went in and met with Mel
Karmazin, who was the CEO at the time. And I said,
listen, you know, effectively we're getting into
more than a doubling, almost tripling of the rates,
and it just doesn't make any sense to continue
this, as a sort of free, sort of promotional-type
service, make the satellite radio subscriber
immobile -- the figures, it's just going to be too
costly so we need to charge for it.

At the time, we just announced the
merger with XM and antitrust counsel just didn't
want us to introduce a new concept of a price
increase, even on an insignificant service with a
matter pending before the Department of Justice on
a merger, so we waited roughly two years to
implement the price increase.

Q. And did the discontinuance of the free

version of the Internet radio service have any

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

impact on usage of Internet radio for SiriusXM?

A. Yes, I mean, you know, it is funny.
When we made the -- I ended up being wrong about
what I thought was going to happen, but when we
were doing the budget for 2009, you know, I thought
we would shed 80 percent of the listening, and so
20 percent would stay and pay, I think it was a $3
upcharge at the time.

The rest of the people would just go,
and the way the numbers broke down is that we'd
pick up, you know, I thought maybe $4 million a
year in revenue, but we saved $60 million here in
costs, so I turned out to be wrong, that instead of
losing 80 percent of listening, we only lost 65
percent of listening, so a huge number, right, and
-— you know, but we retained more paying
subscribers.

One of the things I hadn't really
anticipated is that there was a big swing from
music listening to talk listening when it went from
free to paid, and so it sort of inverted. I
believe that there was a 60/40 split favoring music
when it was free. It flipped to a 40/60 split in
favor of talk, after flipping the switch.

Q. How much does SiriusXM Internet radio

5417
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service cost now?

A. Today, we sold the standalone service
which 1is priced at 14.99 in the satellite radio
price, and then the service that is connected to a
satellite radio subscription is now sold in a
package we call All-Access, which has both our
premium satellite radio channels and our —-- and the
right to listen online for an upcharge of $4 a
month.

Q. How has the content of the Internet
radio service changed from the early days to today?

A. Probably in a couple of subtle ways.
One is that we have got more rights, so that, you
know, over the years that -- for instance, the NFL
contract didn't want to give us rights to play the
games on the Internet and they wanted huge amounts
of money. We said, jeez, we don't think so.

And then when it came around to the
second contract, they just folded the rights into
it and that's happened with a lot of other things
as well, so Howard Stern, for instance, initially,
we didn't have the right to put it on mobile
phones, put it on the Internet, but not on mobile
phones.

So we have got more rights over the
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years, and so now it really is -- I think there are
a very few exceptions where a satellite radio
channel is not available on the Web, so we have
that. We have added some Internet-only channels.
They tend to be music channels. Scott Greenstein,
our chief content officer, uses them as sort of a
playground to test out different concepts and, you
know, see what he might want to move from the
Internet service, where, honestly, these channels
don't get very much listening, to these concepts
that they want to take up to the satellite side.

Then we've introduced a couple of other
features, one they call My SiriusXM, which, you
know, we have these playlists for each channel,
right, so you know, if it's a hit-oriented channel,
it might have 300 songs in the playlist. If it's a
classic rock channel, maybe it's got a thousand
songs in the playlist.

My SiriusXM has these sliders is what
we call them, they are characteristics and the
programmers went through and decided what to call
the characteristics on each channel, so it might be
more early '60s, more late '60s, more acoustic,
more electric, right. Just sliders that move that

way. And so that was introduced to give some
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aspect of control to the subscriber.

Now all it does is that it shrinks the
library, it doesn't add any content, right, so a
300 song library on a channel is still a 300 song
library. If you go more early '60s, it's fewer
songs, right.

And then we also added an on-demand
service which is predominantly talk content. If
you want to go back and listen to an interview that
Howard did or a segment that was on Dr. Radio or
something like that, you know, we have archived all
of that.

There are also five-hour blocks of, you
know, shows, that on any channel people can listen
to, so it is not that on-demand doesn't have music.
You can go back and listen to a block. So if you
want to listen to the top country hits program as
we do on a certain day of the week, you can go find
that on demand and listen to that block, but the on
demand isn't actually able to individually select
songs for instance.

Q. And turning back briefly to My
SiriusXM, just to get a little more clarity, is
that a custom service like Pandora in the way that

Pandora creates a custom stream?
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A. It's really not. Pandora, you know,
you get the thumb up and thumbs down, the things
you like. There is no -- it's Jjust the slider
thing. You know, early '60s, late '60s, more
electric, more acoustic, you know, Chicago blues,
eclectic blues.

Q. But is the starting point for any of
those channels still going to be the playlist that
is playing on the satellite channel?

A. Always.

Q. Of the Internet radio listening that
SiriusXM experiences, what portion of that
listening is attributable to My SiriusXM and on
demand?

A. Two percent for My SiriusXM and on
demand is about six percent.

JUDGE STRICKLER: Does that on demand
include the talk on demand that you talk about?

THE WITNESS: Yes. 85 percent of the
on demand uses Sirius is non-music.

JUDGE STRICKLER: So 85 percent of that
six percent.

THE WITNESS: Exactly.

BY MR. FAKLER:

Q. Does SiriusXM receive any revenue
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demand?
A. No.
0. And how about the overall Internet

radio service? How many subs have access to that

service?

A. I think it is about two and a half
million. Give or take a hundred thousand.
Q. And how many subscribers does SiriusXM

have overall for the satellites?

A. Our self-pay subscribers are about 23
million. Our total subscribers are about 28
million.

Q. Of that smaller number of subscribers

that have access to the Internet radio service,
what percentage of those subscribers actually use
the service?

A. In any given month, about 40 percent,
you know, so it's right about a million unique

logons in any given month.

Q. And why is the usage so low?
A. Well, I mean, it really goes back to
what the core of our business is. Our core

business is satellite radio, so we are 100 percent

focused on driving demand for satellite radio, so
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the -- our Internet service is an adjunct service,
so, you know, people are buying it for -- they are
not buying it because they want to listen online.
There are other things they can do if they want to
listen online.

They are buying because they want to
listen to us online when they are not in their
vehicle, right. So whether that it means they want
to listen at the office, they want to listen at
home, they want to listen on their Smartphone when
they are outside their car that -- they want to do
that so it is an extension of use for another
product they decided to buy, and it just gets more
casual listening.

Now I will tell you that the guys who
are paying for the standalone, who don't have a
radio, they're paying the full price, they listen
frequently, you know, that -- and for them, it is
probably the logon rate in a given month, it's
probably 85 to 90 percent. But for the people that
are buying the All Access subscription, which is
both the premium satellite channels and the access
to the Internet, they are logging on now less than
25 percent of the time.

So you really do have vastly different
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usage depending on the way that the subscriber
comes in.

JUDGE STRICKLER: You said the reason
why those people who have All Access listen online
is because they want to continue to listen to what
they've been listening to by satellite. Do you
know that through consumer research, internal
consumer research?

THE WITNESS: The -- well, there is no
other way for them to get it, and there is no other
content really available on the internet service,
so they first have decided to buy the satellite
radio and then they get the All Access product.
What I read from the data that I see, when we used
to sell these things separate, you know, we sold
the premier channels, you know, which are roughly
ten channels of non-music content in the satellite
radio service, we sold that separate from the
Internet service, and when we did that, what we
found was that first of all, that the premier

channels were a little more popular than the

separate Internet service. There wasn't a lot of
crossover between the two. People bought one or
the other.

And then the people who bought the
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Internet service only logged on around half the
time, 50 percent of the time. If they just bought
the Internet radio and its product on top of the
satellite radio, they logged on half the time.

When we combined the two together,
because we thought it might be a simpler pitch at
the call centers, right, to just pitch the combined
product, the logon rate cut in half which makes --
kind of makes sense, right. We had years of
experience in the marketplace with people having
the choice to get one or the other, and they
roughly split 50/50 and of the people who chose the
Internet, they only logged on half the time, so
when you put them together, the new packages you
were selling, it didn't come out as a big surprise
that the logon rate dropped to 25 percent. Half
the people buying the combined product just want
the satellite radio channels.

JUDGE STRICKLER: Thank vyou.

BY MR. FAKLER:

Q. Mr. Frear, are you familiar with the

Webcaster Settlement Act or WSA?

A. I am.
Q. Can you tell us what it is?
A. I'd equate it to when, you know, when

5425
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the Web II rates came out, it was kind of like the
guy who brought the limburger cheese sandwich into
the railroad car. It sort of cleared the rails, so
that nobody liked the result, and so, you know,
Congress stepped in and opened up a period of time
for the participants in the music industry to see
if they couldn't find more acceptable deals.

Q. And again, when you talk about the
Web II rates, why do you say it had a room-clearing
effect”?

A. Well, I know what our immediate
reaction was, is that, well, look, forget the
Webcasters. This is about satellite radio, and so,
you know, we will just mark up the Webcast cost
for, you know, an appropriate margin. We have got
to make money on the business side. It is too
expensive now to use as a promotional tool.

And then you saw other guys that had
been in the business give up, and, you know, I
guess when you look at the fact that Pandora has
something like 75 percent of the traffic and the
Webcast business today is a pretty good indication
that nobody else pursued it with a whole bunch of
gusto.

JUDGE STRICKLER: Was Webcasting
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profitable before the Web II rates became

effective?

THE WITNESS: Well, I can't speak for
other participants. For us, we thought it was a
great retentive tool for satellite radio, which we
thought was a really big business.

JUDGE STRICKLER: You mentioned before
about it being promotional.

THE WITNESS: Well, yeah, promotional,
retentive, so what should everybody care about, the
music industry as well as SiriusXM. What we should
care about is churn. So if you can find a way to
make a satellite radio customer stick around
longer, it generates more royalties, the music
increases more, you know, the income for us.

We thought providing the ability to
listen on the Internet was a way of doing that,
making the subscriber's engagement stickier. When
we saw the Web II rates, we thought the costs of
that outweighed the stickiness and sort of -- we
got to go a different way and we've got to charge
more.

JUDGE STRICKLER: So aside from the
benefit of stickiness, the Webcasting version,

Webcasting of Sirius was not making money even
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before the Web II rates?

THE WITNESS: Well, we were not
charging for them, so there is no way for it to
make money. I will tell you that -- my judgment,
not everybody at the company agrees with me, is
that it's very difficult to make money online with
certain products, and that because the -- you know,
the online world, the business plans that have
really worked are the ones where the customer is
already used to paying for something and they just
switch that behavior from the brick and mortar
world to the online world.

The customer wasn't used to paying for
audio entertainment unless it was their personal
music collection, and, you know, in the bricks and
mortar world, because they listen to AM and FM
radio, they had commercials because it was free to
the consumer.

So building a Web-based, you know,
audio business, you know, I thought it was going to
be difficult. You are asking the customers to
really do something that there is no evidence that
they would ever do, and then it was made infinitely
more difficult by what happened with Napster and

the piracy of music and theft in the digital world
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and all the rest.

There is just so many free places to
listen to music that without a doubt, a music
service online wasn't going to monetize well.

BY MR. FAKLER:

0. Mr. Frear, did SiriusXM enter into
negotiations with SoundExchange pursuant to WSA?

A. Yes, we did.

Q. And what was your involvement in those
negotiations?

A. I directed the negotiations.

0. And with whom at SoundExchange did

SiriusXM negotiate?

A. I think it was Mike Huppe.

Q. When did those negotiations take place?
A. Spring of 2009 to summer of 2009.

Q. And can you tell us what was going on

in SiriusXM's world leading up to and during the
time of those negotiations?
A. That was a disaster. So glad I still
have a job.
You know, we merged the two companies
at the end of July of 2008, and -- which should
have been a great thing. Unfortunately, Lehman

Brothers fell apart in September 2008 and Sirius
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had a little bit of debt due in early 2009, and XM

had a lot of debt due a little bit later in the
year, and so with the capital markets drying up,
and we had debt that had to be refinanced, you
know, the bundle was the lovely people in good
market environments and they are brutal in poor
market environments, and so we walked into a world
that was collapsing as we came into the end of
2008, early 2009. We were totally preoccupied,
really, through, I would say the end of the summer
of 2009 with getting all of the debt renegotiated,
refinanced, as well as the normal operating stuff,
running a business and, you know, getting all these
merger synergies done that we had to integrate
these two organizations and so we had an awful lot
of things on our plate in 2009.

Q. Did the company come close to
bankruptcy at that point?

A. We did. You know, on —-- I believe it
was February 17, they got up in the morning and we
were either going to be in the bankruptcy court in
New York in the afternoon filing the petition, or
we were going to sign a deal with Liberty Media
that morning and it was going to be one of the two.

Q. And these various facts about the
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financial distress that SiriusXM was facing at that

time, were these all publicly known?

A. Yes.

Q. Were they reported widely in the press?

A. Yes.

Q. Now, turning back to the Webcaster
Settlement Act -- settlement with SoundExchange,
what factors led SiriusXM to agree to that —-- those

settlement rates?

A. Indifference. Just total indifference.
I told Mike that we'd already made the decision to
charge for the service. I told him I thought what
my assumptions were that, you know, I thought
listening would drop by 80 percent, that the
royalties would go down besides the rate, and I
certainly wasn't going to get involved in a round
of litigation.

He was offering a discount to, you
know, the Web II rates for those first couple of
years. We know he had done a deal with the NAB
that -- we know the sweetheart deal had been done
with Pandora, and, you know, and he certainly
wasn't in a mood to negotiate. He seemed to be
unconcerned with what we thought the impact on

Webcasting would be, was far more interested in

5431
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setting precedence, and --

JUDGE STRICKLER: Who is the "he"
specifically again that you are referring to?

THE WITNESS: Mike Huppe. And, you
know, it's kind of one of these things that we —--
just last year, got back to the level of royalty
payments that we were making in 2007. Our
subscribers have doubled and our performances are
still about half of the level they were when Web II
came out.

You know, again, I refer to it as a
room-clearing rate that, you know, the rates were
so bad and it was so bad in the satellite, but the
royalties weren't that much for us, so we could
spend more on the proceeding than we were going to
pay in royalties, so -- we have better things to
do, so it was, you know, I don't really care. Just
go ahead and get it done.

JUDGE STRICKLER: You said a moment ago
that "Mr. Huppe seemed to be" -- I'm looking at the
transcript that comes across, "seemed to be
unconcerned with what we thought the impact on
Webcasting would be and far more interested in
setting precedent."

You said that is what he seemed to be
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concerned about.

Do you recall, as best as you can
recall, what did he say in that regard about
precedence?

THE WITNESS: That's what they always
tell me. It's like the —-

JUDGE STRICKLER: Go to my guestion
first.

THE WITNESS: Sure.

JUDGE STRICKLER: As best as you can
recall in the negotiations, what did Mr. Huppe say
about the use of the pending agreement -- potential
agreement as precedent?

THE WITNESS: Well, I don't think -- he
didn't say anything about using it as a precedent.
What he has said to me many times, including in
this negotiation, is that, you know, that -- the
retort to why he doesn't want to do something is
because it might undermine a precedent they might
want to use in some other proceeding. It's a
common retort.

JUDGE STRICKLER: Is that something
that you recall, you recall that he generally said
in negotiations?

THE WITNESS: Yes.
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JUDGE STRICKLER: Did he say where he

wanted to use them as precedent, in what
proceedings®?

THE WITNESS: ©No, not to my
recollection.

JUDGE STRICKLER: Thank vyou.

BY MR. FAKLER:

Q. Mr. Frear, are you aware of any other
rate-setting proceedings that would be -- for sound
recording performance rights, other than copyright
royalty board proceedings?

A. No.

Q. And you mentioned that the amount of
royalties you were paying was very low.

Was that because of low usage of the
service?

A. Well, I mean, I guess it 1is units and
price. It is low relative to the scale of our
satellite radio business, right, so it is all in
the context, so that there's, you know, the amounts
at stake for us in Webcasting were not significant
enough for us to spend time on. We really hadn't
participated in the Web II case that -- I don't
think Sirius bid on a case at all to my

recollection. We definitely didn't want to go

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5435

through another proceeding, you know, out of the
back of the Webcaster Settlement Act and we had the
same feelings about Web III. We did a longer deal
because we just -- it just wasn't worth it for us
to be involved.

Q. And the slight reduction to the Web II
rates that were being offered by SoundExchange,
would those have presented some net cost savings to
SiriusXM?

A, Sure. It is kind of one of those
things, like, why not take it, right. You don't
want to litigate it and so the guys offering you a
discount to incent you to get in, so just take it
and move on. Work on more important things.

0. In those negotiations, did
SoundExchange move materially at all off of its
initial ask?

A. They did not. With the NAB deal done,
I mean, they knew what the choices were for us, and
they knew -- certainly knew the condition we are in
because we didn't make payments to them in the
early part of the year given our financial
condition, so, you know, they didn't move much at
all.

Q. And in the negotiations, did you try to
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get substantially lower rates?

A. Sure. I failed.

Q. And you were just mentioning Mr. Huppe
of SoundExchange, right?

A. Yes.

Q. In this proceeding, Mr. Huppe claims
that SiriusXM had the option of not taking the
settlement offer from SoundExchange, and also not
litigating the Web III proceeding and essentially
sitting back and letting other people fight it out
and potentially get a benefit from that. He
characterized that as a costless option to
SiriusXM.

Was that a costless option to SiriusXM?

A. Well, let me answer it a little bit
differently. That's exactly what we did. We
didn't participate in Web II. We didn't really
participate in the Webcasters Settlement Act and we
didn't get out front in negotiating the -- we
waited for, you know, the weight of the proceeding
and the people who had larger interests in those
proceeding than us and we trailed along behind it,
so we effectively did exactly what he was
suggesting.

We didn't quite go all the way. We

5436
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didn't Jjust go completely silent, not participate,
and just send a check. But the cost -- there is a
cost, the -- by engaging in the negotiation, I got
the discount for a couple of years. It was worth
doing.

JUDGE STRICKLER: Perhaps I missed it,
but with regard to the negotiations with the
Settlement Act agreement, did you first approach

SoundExchange or did SoundExchange first approach

you?

THE WITNESS: I think they approached
us. I don't remember. Honestly, I know it wasn't
high on my agenda in the -- so -- but I think they

approached us.

JUDGE STRICKLER: You are uncertain, so
let me ask you this: Was it on your agenda to
approach SoundExchange at some point and see if you
could get a settlement before deciding whether to
proceed or not in Web III?

THE WITNESS: Let me -- let me explain
my hesitation. It would not have been high on my
personal agenda to do, and I would have left it to
Cynthia Greer to orchestrate whatever it is we were
supposed to do and let me know if I should do

something.
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JUDGE STRICKLER: My question wasn't

really whether it was high on your agenda, if I
understand your testimony. Was it on your agenda,
on your to-do list, so to speak, if not No. 1, to
have you or someone work for you contact
SoundExchange and see if you could work out a
settlement of Web ITI?

THE WITNESS: It was on the agenda that
we should do something before the end of the
Webcaster Settlement Act, so we just didn't fall
into whatever might happen in the residual
proceedings which I think was the theme.

JUDGE STRICKLER: So you were not
intending to just stay passive and either let Web
ITI proceedings occur, you were not intending to
proceed in the Web III and you weren't waiting to
see if SoundExchange would come to you. Your
intention was to try to work out a settlement, even
though it wasn't a priority among your agenda-?

THE WITNESS: Although initially, it
wasn't really in contemplation of Web III as well.
I think that developed, at least not in my mind,
others might have it in their minds, but I just had
it in my head there is a Webcaster Settlement Act,

we can probably do a little bit better than the
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rates that came through, probably ought to get

through it at some point, and then I think that
incorporating Web III, so we didn't have the cost
or the bother of that proceeding, right on the
heels is something that came in at some point
during the negotiations. I don't remember when.
JUDGE STRICKLER: Irrespective of the
impact of Web III on the horizon, it was on your
list of items to do to contact SoundExchange and
see 1f you could work something out as a Webcaster

Settlement Act settlement?

THE WITNESS: I don't know that -- I
wouldn't say it that way. It wasn't on my -- my
contacting them. It was just on my list of
something we ought to do. Who contacted who was --

probably didn't factor into my considerations.
JUDGE STRICKLER: Thank you.
BY MR. FAKLER:

Q. Now, Mr. Huppe also claims that
SiriusXM had the option of not doing the settlement
with SoundExchange and instead, negotiating direct
licenses with all of the record companies that own
the copyrights to recordings that SiriusXM plays.
Was that a viable option-?

A. Well, at a minimum, it is disingenuous
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coming from the head of an organization that has
actively opposed our direct licensing efforts in
satellite radio, so I guess it's theoretically
possible, but his marketplace behavior has shown
that he has no interest in seeing us succeed in
direct licensing and for an activity as small as
Webcasting to us, it is an improbable course to
engage in direct licensing initiatives with
thousands of labels.

JUDGE STRICKLER: Had SoundExchange

demonstrated its antipathy to both direct licenses

back then at the time of
regard to the Webcasters

THE WITNESS:
have to check the record
know that we had started

activities, you know,

know if we had started them yet in 20009.

you know,

the negotiations with
Settlement Act agreement?
To be honest, I would
for the exact timing. I
our direct licensing
actually, I don't

I would

have to go back and check the record, but I don't
believe their antipathy had shown up at that point
because I don't think they were aware of

in time,

our efforts at that time.

JUDGE STRICKLER: Thank you.
BY MR. FAKLER:
Q. And how many record companies did

5440
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SiriusXM have to get direct licenses from to cover
the music that it plays?

A. I mean, to cover everything, it's at
least thousands.

Q. And do you view —-- having any view as
to whether that would have been possible?

A. I don't believe it would be possible.

Q. And how long has SiriusXM been engaged
in direct licensing programming for its overall
business?

A. The -- several years. You know, I
think -- I think we -- it probably got launched as
a formal organized process after we hired a group
called MRI to help us with it, and I want to say
that that was probably in 2010 or '1ll. I had
started having meetings with major labels prior to
that, and I believe I started them in 2008 or 2009
to see if I couldn't engage them in some discussion
of direct licensing across multiple platforms,
multiple licenses, you know, sound recordings,
compositions, and, you know, I've spent a couple of
years unsuccessfully having discussions there.

JUDGE STRICKLER: When you say you were
dealing with negotiations with major labels back in

2008 and 2009, you mean with the major record

5441
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companies or the label's individual divisions or
subsidiary label companies within them or something
else?

THE WITNESS: The major record
companies.

JUDGE STRICKLER: So your negotiations
-~ 1f you were negotiating for rights with regard
to all of the labels that were Universal labels,
you would deal just with Universal?

THE WITNESS: That's correct.

JUDGE STRICKLER: So then you wouldn't
have to deal with thousands of labels. You'd only
have to deal with however many majors existed at
the time, which might have been five or four,
depending on the time period, right?

THE WITNESS: Well, depending on how
you count ownership and rights in music. The major
labels, I think, represent somewhere between half
and two-thirds of what is on our playlist. And
then unfortunately, there are just huge numbers of
rights issues to go with the others, so major
labels alone doesn't get you a service.

JUDGE STRICKLER: Thank you.

BY MR. FAKLER:

Q. In all that time, have you been able to
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secure a direct license from a single major record
company?

A. No.

Q. Mr. Huppe also claims that both parties
to the settlement agreed that the settlement would
be precedential. Was it SiriusXM's idea that the
agreement be precedential?

A. I think that was a last minute throw-in
from Mike. I think everything else was done and it
came in at the last minute and quite honestly, we
just wanted things to go away.

JUDGE STRICKLER: Can you be more
specific when you say last minute, when was the
contract actually signed, relative -- well, first,
let me back up and ask you the question: Were you
under the understanding that there was a deadline
by which this agreement had to be entered into?

THE WITNESS: I believed there was a
deadline. I think the Webcasters Settlement Act
ran out at a certain point in time, and you had to
get it in under. I don't remember exactly when the
deadline was, but there was one.

JUDGE STRICKLER: Do you remember what
time frame existed between the time of the —--

whenever the deadline was, the deadline ~- the time
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period between the signing of the agreement and the
deadline?

THE WITNESS: I remember Cynthia Greer
telling me that we didn't have a whole lot of time
left but I don't recall exactly where we were.

JUDGE STRICKLER: How socon before the
agreement was signed were you made aware of the
request for the precedential clause, if you will,
in the agreement?

THE WITNESS: If memory serves me
correctly, I don't know -- let me say, I don't know
exactly when they did the paperwork and we signed

it relative to the last discussion we had, but it

was -— we had agreed to all the terms and then he
sort of threw this over the fence. It may have
been after the papers were created. I'm not

exactly sure, but it was right at the end.

JUDGE STRICKLER: Did you attempt to
negotiate it?

THE WITNESS: We just wanted to bring
an end to the process and move on to other things.

JUDGE STRICKLER: Did you attempt to
negotiate it?

THE WITNESS: I don't have any specific

recollection of it. I just know it got thrown in
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at the end.

JUDGE STRICKLER: Thank vyou.

BY MR. FAKLER:

Q. During the period of time where you
were trying to negotiate with SoundExchange on the
important rates, were you able to make any progress
with those negotiations?

A. No.

Q. Did SiriusXM view the WSA settlement
rates as based on the actual value of the license?

A. Again, this was a point of indifference
for us.

We had already decided to affectively
exit the business by charging for the service.
Remember, that the, you know, the decision comes
out in '07. We start charging for the Internet in
March of '089.

The renegotiations or the negotiations
for, you know, the settlement started after that,
and at that point, our course was already set, you
know. I guess if, you know, it had come in with a
radically different rate, we could have changed
strategy, but pretty sure that wasn't going to
happen. We were just interested in wrapping it up

and moving on.
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Q. Mr. Frear, what is SiriusXM's rate
proposal in this proceeding?

A. .0016.

0. And that's for the entire period with

no escalation from year to year?

A. Yes.

Q. And why no escalation from year to
year?

A. I think that the -- that the -- the

rates forced us effectively out of the business,
that we would -- at a different rate, we would use
Webcasting in a different way that, you know, it
would -~ as I said, we —-—- it has taken us seven
years, despite the doubling of our satellite radio
business, to get back to a level of music
performance, even though the rates are up almost
three times that we are at seven years ago.

So we are -- we're, you know, playing
half of the content we did despite the fact that we
had twice the subscribers. You know, we would use
it differently and make a different economic
decision at different prices and so the -- you
know, as I look back at sort of the history and say
that, okay, we were at, you know, sort of the —-- I

want to call it 7 cents per hundred, you know, back
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in '06, I think the first year of Web II was 8
cents per hundred or seven years down the line,
eight years down the line, and then, you know,
okay, let that rate double. And, you know, it's
the rate -- it's the top end of the rate range in
which Pandora has grown to dominate, you know, the
industry at 75 percent of the volume. They're

having difficulty monetizing an ad-based business

model and making it work there. You know, it -- it

just strikes me that based on the economics in the
marketplace and everything else, it's a -- it's a
good place to put a rate.

Q. And why was there an escalation in the
WSA settlement rates?

A. Huppe insisted on it.

Q. Would it be fair to adopt a rate
calculated based in whole or in part on a
percentage of the Webcasters' revenue?

A. You know, the Webcasters aren't all
created equally. I'm deeply troubled by the
prospect of a percentage of revenue. You know,
most of the people out there doing this have -- or
most of the people, certainly in terms of Pandora,

they have a music-only business model, and -- and

so, you know, there, I guess you can look at it and
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say that, well, okay, you know, the -- you could

use a percentage of revenue.

We have a significantly different
business model, not only in terms of the content,
but in terms of -- of it being a subscription-based
business as opposed to an ad-based business. And,
then, further, that that subscription-based
business is an adjunct to a much larger business,
and this is just a product extension. So that --
in my mind, as I look at it for us, I don't know if
this is true for all the other Webcasters, but for
us a percentage of revenue formulation runs down --
runs down the path of being completely divorced
from the actual use of copyrighted material, and
that troubles me greatly.

Q. And in the proceeding, Pandora has
proposed a lower rate for advertising-based
Webcasters than for subscription-based Webcasters.

Would such a rate structure be
consistent with what you would expect to find in
the marketplace?

A. You know, it's —-- it's an interesting
proposal, self-serving, obviously, that, you know,
Pandora is now monetizing at their -- you know, at

about the same rate as terrestrial radio.
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Terrestrial radio monetizes about $13 per listener
per year, and Pandora, based on their last year of
performance, monetizes at about $11 per year per
listener per year.

So ad-based formats have, you know,
some consistency in -- in their monetization. Now,
there's a difference that, you know, terrestrial
radio is a music, talk, news, and sports, you
know —-- you know, format as opposed to music-only
format.

We are a totally different animal

and -- and we monetize at about $140 per
subscriber, you know, per year. We don't know
exactly how many listeners we have. Even our Web

service monetizes at a far different level so that,
you know, you go back -- you know, if you look at
this $4 upcharge and for the moment just pretend
that those two-and-a-half million subscribers are
paying $2 for the Internet, so split the upcharge
equally, that we're effectively, you know, charging
$24 a year for the Internet service, you know, more
than double the monetization rate at Pandora, and
that's for a music, talk, news, and sports, you
know, thing that is, you know, an adjunct to

another product.
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So, again, the -- you have to consider
the use of the copyrights, and I just -- you know,
I -- I understand why Pandora is proposing it. I

can't imagine why it's a valid way to treat the

businesses.
MR. FAKLER: Thank you.
Those are all the questions I have.
CHIEF JUDGE BARNETT: Thank you, Mr.
Fakler.

Mr. Choudhury.

MR. CHOUDHURY: Before we begin, I
believe Counsel for SiriusXM has stipulated to the
admissibility of certain exhibits and those are 8SX
231, sSX 232, S8SX 237, SX 1752, and SX 1759, and
those are Tabs 2, 3, 8, 11, and 12 of the binder.

MR. FAKLER: That's correct.

CHIEF JUDGE BARNETT: Thank you.

Those -- Exhibits 231, 232, 237, 1752
and 1759 are admitted.

(SoundExchange Exhibit Nos. 231, 232,
237, 1752, and 1759 were admitted into evidence.)

MR. CHOUDHURY: Thank you, Your Honor.

CROSS-EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

BY MR. CHOUDHURY:

Q. Good morning, Mr. Frear.
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A. Good morning.

Q. We met at your deposition. As you
know, I represent SoundExchange in this proceeding.

Now, you regard your Internet radio
services as a simulcast, correct?

A. Yes.

Q. And that's even though, as you
testified this morning, there's a small number of
additional channels on the Internet radio platform
that aren't on your satellite platform?

A. That's correct.

Q. And some of those channels, as you
testified, are music channels, correct?

A. That's correct.

Q. And those channels were added in the
last five years, correct?

A. I believe that's generally correct. I
don't know exactly when they were added.

Q. And you also have that My SiriusXM
feature you described this morning on the Internet

radio service, right?

A. That's correct.
Q. But it's not on the satellite service?
A. That's correct.
Q. And that feature was added in the last
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five years, too?

A. Yes.

Q. If you could, please, turn to Tab 3 in
the binder. This is SX 232, which is now in
evidence.

Mr. Frear, this is a document
concerning, among other things, the My SiriusXM
feature, correct?

A. Well, it's a document that says
programming options on the first slide.

Q. And if you can look at the fourth
bullet point down, My SiriusXM personalization, is

this a document that concerns the My SiriusXM

feature we've been -- you discussed this morning?
A. I don't know. I haven't reviewed this
document.

MR. FAKLER: I'm sorry. I'm sorry.
Should we be entering restricted session now if
you're going to question him on specifics of
restricted documents?

MR. CHOUDHURY: Well, to be clear, I'm
actually going to try to keep this unrestricted and
keep it at a high level, but if you feel more
comfortable, I'm happy to enter into restricted

session.
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MR. FAKLER: As long as you're prepared

to just stay out of the details.
MR. CHOUDHURY: Yes.

CHIEF JUDGE BARNETT: Thank you, Mr.

Fakler.
Go ahead.
BY MR. CHOUDHURY:
0. Mr. Frear, is this a SiriusXM document?
A. I don't know.
Q. So, do you have a question -- see where

it says SiriusXM up on the top right?

A. I see the logo there. I've never seen
this document before.

Q. Mr. Frear, if you could turn to Page 15
of this document.

A. (Witness complies.)

Q. This is a -- I'm using the number on

the bottom right.

A. Yes, 1 see it. I see it. It's the one
that says: "Taking Control by SiriusXM," at the
top?

Q. Yes.

Do you recall we discussed this
document at your deposition?

A. I do not.
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Q. If you turn the page to Pages 18

through 20, do you recall we discussed these
examples at your deposition?

A. No, I don't.

Q. Mr. Frear, let's turn to your
deposition, which is behind Tab 1.

A. (Witness complies.)

Q. Mr. Frear, at your depo -- you were
deposed in this matter April 6th, 2015, correct?

A. I'm not sure the date. I was
definitely deposed and we have met before.

0. Let's come back to this document.

Let's talk about my SiriusXM. As
discussed in your testimony, to use your words, My
SiriusXM is to create -- the reason to add the
feature was to create a more tailored yet still
noninteractive listening experience, correct?

A. Yes.

Q. And, in fact, users can affect the song
selection played on the Internet radio service by
using the My SiriusXM sliders?

A. They -- they can reduce the library.
So if by influencing the song selection you mean
that, you mean that they can take, let's say, a

400-song library and slide it over to where it only
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selects from maybe a third or a half of that

library, then that would be correct. They don't

influence what's in the library. They can only
reduce the library. They cannot enlarge it or add
to it.

Q. So if they're using the sliders, that

can affect song election, correct?

A. Yes.

Q. And you also have what you call a
preference engine with respect to your Internet
radio service; is that right?

A. Yes.

Q. And you don't use the same preference
engine for your satellite radio service, correct?

A. That's correct.

Q. And the preference engine records a

number of user preferences, including the sliders,

right?
A. Yes, that's correct.
Q. And the preference is used to determine

song selection, correct?

A. No, that's not correct.

Q. Okay. How is the preference engine
used on your Internet radio service?

A. Song selection is done by the channel

5455
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managers. The preference engine -- if you went on
to the '60s channel and said early '60s, the
preference engine would record that you have set
that slider on early '60s, and so it does that. It
simply reflects the slider position. I think
saying that it reflects song selection is probably
overstating the ~- you know, what it really does.
Q. Now, to be clear, the preference engine
then records that preference, early '60s, and that,

in turn, may affect the song election, correct?

A. The genre managers would go in and
then -- and they attributed characteristics to the
library. So they've gone in and they said these

songs are early '60s, these songs are late '60s.
These songs are more acoustic. These songs are
more electric. So they -- those characteristics
have been -~ exist as data fields on the songs,
themselves. And so when the slider is in the
preference engine, the characteristics simply carry
through so that the subset of the library is what
plays out as opposed to the entire library or some
other portion of it.

Q. And the reason you introduce the My
SiriusXM feature on your Internet radio service was

because the popularity of more personalized
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services made you think that adding this feature
would make your Internet radio services more
popular, correct?

A. Yes.

Q. And you believe that personalized radio
requires significant interaction and knowledge from
users, right?

A. Personalized radio does require the
users to specify what they -- what they like, and
then there are different forms of personalized
radio.

Q. So you believe that users do have to
provide significant interaction and knowledge for a
persconalized radio service?

A. No, that -- that's not gquite what I
testified. So let me give you an example. The
three primary --

Q. Mr. Frear?

A. Do you not want me to answer the
question?

Q. Mr. Frear, why don't we look at Page 99
of your deposition.

A. Okay.

Q. You've looked at Page 99, Line 14.

Are you there?
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A. Let's see. 99, Line 14.

0. Question: "Do you believe that
personalized radio requires significant interaction
and knowledge from users?"

Answer: "Yes."
That was your testimony, wasn't it, Mr.
Frear?

A. That is the answer I gave to that
question.

Q. Okay. Mr. Frear, if we could turn to

Page 98 of your deposition.

A. Uh-huh.
Q. Do you see Line 10 there, question: "I
ask you to turn the page to" -- "bearing Bates

number SXM1824. It's about halfway through. Do
you have any understanding of what this slide may
be referring to?"

Answer: "I think it's showing examples
of the slider functionality that we discussed
earlier. I gave you a couple of examples. This
would appear to add to that set of examples."

A. Yes, I see that.
Q. Okavy. If we can turn back to Tab 3.
Now, if you look at the Bates number, you see SXM

on the first page, 0001808.
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Do you see that, Mr. Frear?

A. Tab 3.

Q. Yep.

A. Oh, I see. Yeah, I see it.
Q. Yeah.

So if we look at Page 17 of this

document --
A. Uh-huh.
Q. —-— and you see the Bates number there

is SXM0001824.
Do you see that, Mr. Frear?

A. I'm still getting to Page 17.

So, yeah, it says -—- it says, SXM, four
zeros, 1824.

0. So, Mr. Frear, does this refresh your
recollection about whether we discussed this
document at your deposition?

A. I know we talked at the deposition
about slider functionality. I know we talked about
My SiriusXM, so I remember talking about that.

Q. Okay. And you remember talking about
this slide, correct?

A. I don't remember talking about this
slide.

Q. Okay. Mr. Frear, again, let's look at
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your deposition, Page 98, Line 10.

A. Right.

Q. Question: "I ask you to turn the page
bearing the Bates number SXM1824, it's about
halfway through."

That's this page, correct?

A. You mean the page that says 23201772

Q. Yes.

A. Okay. And you're asking me if that
is -- 1is the Bates number 182472

Q. The page we discussed at your

deposition?

A. Yeah, that's what it says.

Q. And you answered: "I think this is
showing examples of the slider functionality that
we discussed earlier. I gave you a couple of
examples. This would appear to add to that set of
examples, " correct?

A. Yes, that's what it says.

Q. And that was your testimony at your
deposition?

A. Yes, it was.

Q. Okay. Mr. Frear, if you could turn to

Tab 12, this is SoundExchange 1759, which is now in

evidence.

5460

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5461

Mr. Frear, you were asked earlier by
Judge Strickler whether you look at consumer
research as part of your ongoing business, correct?

Do you recall that question?

A. No, I actually don't recall that
question.
Q. Okay. Well, let me ask you: Do you

look at consumer research as part of your ongoing
business?

A. I do.

Q. Okay. And sometimes that research is
conducted by internal surveys, correct?

A. That's correct.

Q. And would this appear to be one of

those internal surveys?

A. It does.

Q. If you could turn to Page 15. This is
1759-015.

A. (Witness complies.)

Q. Mr. Frear, is this a comparison of My
SXM customization -- and, again, I don't want you

to get into the specifics of what's on the page,
but My SXM customization to competitors?
A. Yes, it is among users of My SiriusXM.

Q. And so that -- and without naming them,
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the customers listed here are the ones you're
comparing to the users of the My SiriusXM feature,
correct?

A. I'm sorry. I don't understand.

Q. I'm sorry. The competitors listed here
are the ones that you are comparing to the users of
My SiriusXM?

A. Yeah. These were the companies they
asked for the comparison of, that's correct.

JUDGE STRICKLER: And just to clarify,
you said this is among those that used the My
SiriusXM. Is that because you understand the
language above the chart that says, quote, "among

users of service," close quote, and in that quote
"service" refers to the My SXM service as opposed
to the service that's listed?

THE WITNESS: This is an incredibly
small sample.

JUDGE STRICKLER: Right. I don't know
about that. I just want to know about --

THE WITNESS: It is among the users.
So 5 percent of our subscribers log on in any given
month, and of the usage, 2 percent is to My

SiriusXM. So this is how that group of people who

are engaged enough to subscribe to the service, log
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on to the service, and then get to My SiriusXM and
actually use it, that this is how they feel about
our services compared to some of these others.

JUDGE STRICKLER: So the people who are
responding are people who are users of the My
SiriusXM?

THE WITNESS: We view this --

JUDGE STRICKLER: I just need to know
the answer to that question.

THE WITNESS: Yeah. These are our
hyper-engaged subscribers. They are all in on our
service.

JUDGE STRICKLER: Thank you.

BY MR. CHOUDHURY:

Q. And, to be clear, this survey, the
entire survey, is a survey Jjust of the users of the
My SiriusXM feature, right, Mr. Frear?

A. On Page 15.

Q. Well, if you look back to Page 2 of the
document and you look at the purpose of the study,
this is a study of how My SiriusXM users navigate
the feature, correct?

A. Yes, I see that.

Q. If we could turn to Tab 2, please.

This is SoundExchange 231, which is now in
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Mr. Frear, earlier today you discussed
how there were discussions with the CEO. At the
time, I believe that was Mel Karmazin; is that

correct?

A. At what time?

Q. At -- well, I'm sorry. In 20087
A. Yes.

Q. Okay. And you -—- there were

discussions about the use of the Internet radio

service with respect to the Webcasting II rates,

correct?
A. That's correct.
Q. Okay. What is a CEO off-site meeting

in the parlance of SiriusXM?

A. We get our sort of -- call it 1like our
top 40, maybe, executives together once or twice a
year, at the beginning of the year, to get together
to just talk about -- we decided to put topics on
an agenda and things we want to talk about. So
that's what this is.

Q. Does this appear to be a presentation
given at a CEO off-site meeting in February 27th of
20087

A. It does appear to be.

5464
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Q. Okay. And this presentation concerns
your Internet radio service, correct?

A. Without reviewing i1t, I don't know -- I
don't know what they mean by IP-based subscribers,

but I assume it is.

0. Well, vyeah. So let's look at my --
that actually gets to my next question. If you can
turn to Page 3 -- and, again, I'm trying to do this

without going into closed session but we can if
that will be helpful to you.

The references here to SIR, are those
references to Sirius Internet Radio service?

A. Yeah, that's what that would mean.

0. And if you look at Page 2 Sirius's
execution over IP, 1is that a reference to Sirius's
Internet radio service?

A Yes.

Q. Okay. So this is a discussion at a CEO
off-site meeting about SiriusXM's Internet radio

sexrvice, correct?

A. Yes.

Q. If you turn to Tab 11, please...

A. (Witness complies.)

Q. And what you'll see here is that this

is SoundExchange 1752, which is now in evidence.
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I'll represent to you the document was produced
natively, but it was marked restricted. And I'll
represent to you that it was produced as part of
the initial disclosures in this matter.

If you could turn -- and, again, be
mindful that I want to stay in open session, but we
can go to restricted session.

Does this appear to be the revenue —--
the information concerning the revenues and
royalties of SiriusXM's Internet radio service
between the years 2010 and 201472

A. This is an analysis that one of our
financial analysts prepared at my request to help
me to understand what our starting point was for --
given that.this whole percent of revenue thing has
come up in this proceeding, just where are we? We
haven't given any meaningful thought internally to
how much -- how to record Internet revenue. We
actually don't track it separately. So there are
-— 80 this helped to get -- Jjust get me a start for
what's in the accounting records today.

"

Q. And when you say, "a start," you mean
for preparing your testimony for this proceeding,

right?

A. Actually, no, it was unrelated to that.
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Q. Okay. Well, was this for your

business, then, to understand it as a start?

A. Yeah. It wasn't really related to the
testimony. For years, I've been trying to get
SoundExchange to just combine cur satellite radio
and Webcast licenses. So from time to time, I have
looked at, you know, what the position —-- what
position we would be in if we literally just took
what we were getting for Internet revenue and threw
it into, you know, the satellite radio regulations.
And so from time to time, I have looked at things
like this, given the -- I hadn't looked at it in
quite some time. And so given the currency of the
CRB asking for a percentage of revenue formulation
and needing to get ahead on beginning to think
about, well, jeez, if they go that way, what do I
do, right, and are we prepared for it, I just asked
for where are we, what do we have.

Q. Right.

So that's the information that's
reflected here?

A. Yes. Yes.

Q. So, again, without getting into
specific numbers, if you look at the line expenses

as percentage of revenue --
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A. Yes.

Q. -— is that line increasing or
decreasing over the years?

A. That line is decreasing.

0. And that is as the royalty rate

identified here is increasing, correct?

A. It's exactly the point I made before
about the --

Q. Mr. Frear —--

A. -— Court seeing the use of copyrights

from calculations.

Q. Mr. Frear, my question is -- it's a
very simple question. Is the royalty rate
increasing over the years?

A. The royalty rate 1is increasing over the
years.

Q. Okay. Now, your Internet radio service
is primarily a subscription service, correct?

A. It is entirely a subscription service.

0. And =-- but SiriusXM has considered free
offerings at different times over the years, right?

A. We used to offer the Internet radio
service for free.

0. Now, if you could turn to Tab 14,

please.
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A. (Witness complies.)

0. Mr. Frear, you see this document says,
"SXM off-site, July 30th, 2014"?

A. Yes.

Q. Is this similar to the offsites we were
discussing before where you get the top 40

executives together to discuss issues?

A. Yes.

Q. Are you one of those top 40 executives?
A. Yes.

Q. And so you would have been at the

offsite?
A. That's correct.

MR. CHOUDHURY: Your Honor, we would
move to admit SoundExchange 2349.

MR. FAKLER: Your Honor, we object to
the admission of this exhibit. This exhibit was
not included in the pretrial order mandated
disclosures. This exhibit was only identified for
the first time yesterday.

MR. CHOUDHURY: Your Honor, through
this proceeding, the parties have supplemented
their exhibit lists as the case developed. This
was supplemented on the exhibit list. It was

disclosed yesterday at the time the parties agreed
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to. And if you look at the exhibit, it was a

document that was produced by SiriusXM.

MR. FAKLER: Your Honor, may I respond?

CHIEF JUDGE BARNETT: Yes.

MR. FAKLER: The pretrial order made no
provision for the parties to continually amend
every night their exhibit designations. There was
a requirement that the exhibits be disclosed prior
to the trial. SiriusXM, in reliance on the Court's
order and procedure, has not amended its exhibit
list, although it might. So we just think it's
unfair for SoundExchange.

CHIEF JUDGE BARNETT: The objection is
sustained.

BY MR. CHOUDHURY:

Q. Mr. Frear, you would agree with me that
the satellite radio business and the Webcasting
business are two totally different businesses,
right?

CHIEF JUDGE BARNETT: I'm sorry. Just
so the clerk gets the -- 2349 is refused.

Thank you.

Could you ask the question again?

MR. CHOUDHURY: Yes, of course.

BY MR. CHOUDHURY:
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Q. Mr. Frear, you agree with me that the
satellite radio and Webcasting businesses are two

totally different businesses, correct?

a. Meaning as industries?

0. Yes.

A. Yes.

Q. And you agree that the costs of

operating the satellite business are fundamentally

different than those associated with Webcasting,

correct?
A. Yes.
0. And the satellite radio costs are

orders of magnitude larger than the costs of

operating your Internet radio serxrvice, correct?

A. Now, you're asking about our
Internet --

Q. Yes, your Internet.

A. —-— as opposed to the Webcasting

industry in general?

Q. Yes.

A. Yes, the costs of the satellite radio
business are significantly greater than the cost of
operating our Webcasting business.

Q. And you would agree that there's a

difference in a consumer's willingness to pay for

(866) 448 - DEPO ~ www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5472

satellite radio and a consumer's willingness to pay
for Webcasting, in general, correct?

A. I believe that's the case, yes.

0. And another difference is that there's
only one buyer, SiriusXM, in the satellite radio
market, correct?

A. I don't think that's the -~ that's the
driving reason, no, but I do think -- but that is
true, there's only one satellite radio company.

Q. And there are many Webcaster buyers in
the Webcasting market, correct?

A. Webcast buyers?

Q. There are many Webcasters in the
Webcasting market, correct?

A. Yes, there are.

Q. And you would also agree with me that
satellite radio and Webcasting operate under two

totally different royalty administrations, correct?

A. Yes, they do.
Q. In the July 2014 off-site meeting -- or
let me ask you: Did SiriusXM have an off-site

meeting in July of 20147
A. Yes, they did.
Q. Okay. And did you discuss the

possibility of a free offering in that meeting?
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A. Yes.

Q. Okay. And do you recall whether you
discussed what the landscape for free was?
A. I don't == I'm not really sure what

that question refers to.

Q. Well, do you recall?

A. Well, I -- I recall us discussing a
free -- I'm not sure what your question means.

Q. Okay. Do you recall discussing what

the existing digital players were that were
offering free products?

A. Not specifically. I'm sure we did, but
not specifically.

0. So, Mr. Frear, if you could turn to Tab
14 in your binder and look at Page 018.

A. Tab 147

Q. Yes, Tab 14, and it's the last page of
the document.

A. Oh, I see.

Q. Does this refresh your recollection --
well, I'll give you a second to look at it.

MR. FAKLER: Your Honor, I'm going to

object to this line of questioning to the extent
it's focusing on what was discussed at a particular

meeting. I don't understand why we can't ask about
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free, about who competitcors are. I have no
objection to that, but a memory test on what was
said in one particular meeting doesn't seem
relevant.

CHIEF JUDGE BARNETT: He's just using
this -- right now, just trying to refresh Mr.
Frear's recollection, and I think the questions
probably could be more direct. But I'm going to
allow him to go ahead and finish this since he
started it this way.

BY MR. CHOUDHURY:

Q. Mr. Frear, does this refresh your
recollection about whether there was discussion of
the existing digital players who were offering free

products?

A. At the July 2014 off-site --

0. At that -- yes.

A. It does not.

Q. Okay. 1In your discussions over the

digital players who offer free, do you recall
whether you include Spotify in those discussions?
A. We —-- we often talk about the digital
players, you know, that have a free or premium
service, and, you know, 75 percent of Spotify users

are using a premium service, and so we definitely

5474
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include Spotify. It's funny, I have to remind the

guys who run this business to continue to include

YouTube, which is the largest source of online

listening in the world. They always seem to forget
it. I never understand that.
Q. And do you include Rdio in those

discussions?

A. You know, they're there because they're
the oldest player in the business that -- we think
they're the ones who actually have probably the
most sensible approach to a business model and they
are the best example of why, you know, this
business really doesn't scale. Because after 15
years in the business, they really have been --
while they're growing nicely now, it's still an
incredibly small scale, very low, you know, sort of
profitability. It -- as an economic machine, it
kind of doesn't really work very well.

Q. Mr. Frear, do you include Rdio in those
discussions?

A. I believe I answered that question.
Started off with yes and then I gave you some more
stuff.

Q. Okay. Do you include Xbox Music in

those discussions?
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A. You know, I actually am surprised to
see that on the page. I -- I think we rarely

include Xbox Music in the discussions.

0. Mr. Frear, if you could turn to Tab 8,
please.

A. (Witness complies.)

Q. Earlier, we were looking at a survey

specific to My SiriusXM users.
Is this another internal survey that
SiriusXM does to inform its business decisions?
A. It looks like it.
Q. Okay. And this is -- this survey is

not specific to My SiriusXM users, correct?

A. That's correct, it's not specific to My
SiriusXM.

Q. And if you could turn to Page 028.

A. (Witness complies.)

MR. CHOUDHURY: Oh, and, Your Honor,
this is already into evidence.
CHIEF JUDGE BARNETT: Thank you.
BY MR. CHOUDHURY:
Q. Now, this part of the survey, do you
understand this to be SiriusXM comparing its
Internet radio service to other competitors in the

market?

5476
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A. Yes. It's surveying our customers to
see how they compare it to other participants in
the market, ves.

Q. And when it says, "compared to key
competitors there," that includes Spotify, correct?

A. Yes. Again, 75 percent of their
listing is to a free product.

0. And it also includes iTunes Radio,

correct?

A. Yes.

Q. As well as Pandora and iHeartRadio,
correct?

A. Yes, that's correct.

Q. I would like to turn back to Paragraph

10 of your written testimony.

A. Paragraph 10 of my written testimony?

Q. Of your written testimony, yes.

Nothing in this paragraph is specific

to your Internet radio sexrvice, correct?

A. Sorry. What was your question again?

Q. With respect to Paragraph 10, none of
the statements you're making are specific to your
Internet radio service, correct?

A. I don't believe they are.

Q. And when you refer to the phenomenon
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that's been explicitly recognized by recording
artists and their representatives, you don't recall
any such communications that were specific to your
Internet radio service, correct?

A. That's correct.

Q. And you've done no study of the effect
of SiriusXM's Internet radio service on sound
recording download sales, correct?

A. That's correct.

Q. And you've done no study of the effect
of SiriusXM's Internet radio service on streams on

on~demand services, correct?

A. I believe that's correct, too.

Q. If you could look at Paragraph 31.

A. (Witness complies.)

Q. Do you see there the reference in the

last sentence, consumer studies?

A Yes.

Q. Okay. At least as of your deposition,
Mr. Frear, you couldn't recall any specific studies
this was referring to, correct?

A. That's correct.

0. I would like to turn to the WSA
settlement agreement between SiriusXM and

SoundExchange.
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A. Okay. Are you directing me to an
exhibit?
Q. No. Just letting you know.

Now, you could have stopped Webcasting.

You said that this morning. That was one option,
correct?

A. That's correct.

Q. And you could have litigated the

Webcasting III proceeding, correct?

A. That's correct.

Q. And earlier this morning, you said you
went partway down the road to not participating in
Webcasting III but not all the way, right?

A. Well, I -- I think I was referring to
going partway down the road to exiting the
Webcasting business.

Q. So let me clarify.

One option you could have had was to
not participate in the Webcasting III proceeding
and accept the rates that were issued by the judges

in that proceeding, correct?

A. That's correct.
Q. And you agree that the rates you
received in the agreement -- well, strike that.

The agreement you made with

5479
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SoundExchange covered years both under Webcasting
IT and Webcasting III, correct?

A. That's correct.

Q. And you would agree that for the
Webcasting II years you received a discount,
correct?

A. That's correct.

Q. And, in fact, for -- and you also said
that there was an NAB settlement done at the time,
correct?

A. I think it preceded us, yes.

Q. So in the last year of the agreement,
current year now, is SiriusXM's rate higher or
lower than the rate in the NAB settlement?

A. I think they're about the same. I

think they're within like .001 or .002. They're

very close. I don't remember exactly where they
fell out.
Q. And you also reference the PurePlay

agreement, right?

A. Yes.

0. And you understand that agreement has
different rates for subscription and ad supported,
correct?

A. I didn't remember that. Now, I

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public} 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5481

intended to focus on -- since almost all of
Pandora's businesses in their ad-based service,
I've kind of focused on that. If they have a
different rate for a subscription, I don't know
what it is.

Q. And at the time you did the settlement
with SoundExchange, the only rates that were issued
by the Copyright Royalty Board were for Webcasting

IT years, correct?

A. At the time ~- so in July of '09 --

0. Yes.

A. —-— when Mike and I reached an
agreement --

Q. Right.

A. -~ the only rates that were out there

were the Web II settlement, the NAB settlement, and
what happened with PurePlay.
Q. Right.

So the Copyright Royalty Board had not
issued rates for any of the Webcasting III years,
correct?

A. That's correct.

MR. CHOUDHURY: That's all my

gquestions.

CHIEF JUDGE BARNETT: Mr. Fakler.
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MR. FAKLER: Very brief redirect, Your

Honor.
REDIRECT EXAMINATION BY COUNSEL FOR SIRIUSXM

BY MR. FAKLER:

Q. Mr. Frear, if you would please turn to
Tab 12 in the binder -- I'm sorry. Tab 11. I
meant Tab 11, the spreadsheet.

First of all, could you explain how
these revenue figures were derived?

A. sSure.

We do have accounts in our general
ledger for Internet revenue, and —-- and so the
person who did the analysis simply went and pulled
the information from those accounts. What's
recorded in there is -- is an allocation of bundled
products and the allocation methodology honestly
hasn't been subject to any executive scrutiny.
Nobody has really -- I'm not even sure who decided
how to allocate it. They -- it sounds terrible
coming from the CFO that we're talking about
numbers coming out of the general ledger that --
but we -- all of this just rolls up in our
subscription revenue number. It's not terribly --
and so the allocation of it, among different

subscription revenue services, isn't something that
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we use in a material fashion.

Q. And was this report done as part of a
standard formal report that's typically done on a
routine basis for SiriusXM?

A. No.

Q. And just one last thing. When Mr.
Choudhury was asking you about the percentage of
revenue numbers, and I believe he interrupted you
as you were trying to discuss, you know, what those
percentage of numbers say to you about the
relationship to the use of the music, could you
provide the answer you were trying to provide?

Al Sure.

I mean, what ~- what this shows is the
growing nonuse of the service. That's why the
percentages are going down that -- for instance,
the -- this line item of promo revenues is that
there are automotive trials were under the contract
with the automaker that they have -~ the customer
theoretically has the right to call us up, get an
Internet password, and during their trial, listen
to the service online. Only 2 percent of the OEM
trialers who have that opportunity actually do so,
but the revenue number doesn't reflect the very low

usage. It just assumed they would all do so evenly
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when 98 percent of them never do it at all.

And the same could be true -- said with
respect to the rep. A retail adjustment there for
either the -- you know, well, for the nonlistening,

you know, people who simply don't use the Internet

service. There is no adjustment for intensity of
use of the Internet services. If somebody logs on
once in a month and, you know -- and listens to an

hour, that's different than somebody who logged on
and uses a hundred hours. And so they ~- these
revenue numbers don't reflect, you know, kind of
any of that underlying use numbers. It's just a
raw allocation somebody decided on.

Q. And these revenue figures also include
usage of non-music content and exclusive content,
as well?

A. That's correct. You know, roughly half
of our online listening is non-music content and
there, of course, is -- you know, this is a blended
break, which for my purposes is I'm looking at it
relative to satellite radio rates. But, you know,
I would want to look at the blended thing. I
wouldn't want to -- you know -- and I still —-- I
mean, 1f Mike were here, I would still say, gee, we

should really get together and see if we can't put
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MR. FAKLER: Thank you very much.

Those are my questions.

CHIEF JUDGE BARNETT: Thank you.

We will take our morning recess for 15
minutes.

Thank you.

MR. CHOUDHURY: I have no further
questions i1f you want to excuse Mr. Frear.

CHIEF JUDGE BARNETT: Thank you.

I assumed you did not since you were
not on your feet. I apologize for the assumption.

Thank you, Mr. Frear.

THE WITNESS: Thank you.

CHIEF JUDGE BARNETT: Oh, it's Friday.
Yeah, we're still going to take a recess, a brief

recess. We'll decide how the day goes after that.

Sorry.
(A short recess was taken.)
CHIEF JUDGE BARNETT: Please be seated.
We will have another break. But Jjust
so you know, my caffeine just wasn't -- the levels

just dropped suddenly. So we'll figure this out.
Mr. Klaus, would you like to continue

examination of Dr. Fischel.

5485
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MR. KLAUS: Yes, thank you, Your Honor.

DANIEL R. FISCHEL,
having been previously duly sworn, to tell the
truth, the whole truth, and nothing but the truth,
testified as follows:
CROSS-EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE
(CONTINUED)

BY MR. KLAUS:

Q. Good morning, Professor Fischel.
A. Good morning, sir.
Q. Nice to see you again.

And I know you've been here for a
number of days. So we'll try to move through this
quickly so you can get back home to Chicago.

Professor Fischel, I'd like to start
with the analysis that was set forth in your
written direct testimony.

I've placed before you another large
binder of cross-examination exhibits. And your
written direct testimony is behind Tab No. 1.

First of all, you submitted that on or
about January 12 of this year, correct?

A. I believe that's correct.
Q. And in your written testimony -- your

written direct testimony, you analyzed what you
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believed to be the parties' expectations at the

time of contracting, correct?

A. Correct. The parties that we had data
for. Correct.
Q. That means what iHeart expected to pay

Warner, correct?

A. Correct.

Q. And at least what you thought iHeart
expected that Warner would pay it, correct -- that
it would -- strike that.

At least you inferred from that model
what Warner expected it would receive from iHeart,
correct?

A. I think that's a little strong.
Because, at least at that point in time, we didn't
have I think sufficient data to make a statement
all that strong.

I think what we believed was we had
enough complementary data from other sources that
might be able to draw that inference, which I think
we did. But I don't think we made any direct
representations about Warner's expectations
matching iHeart's at that time.

Q. If you could turn to Page 25, Paragraph

51, of your written direct testimony.
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A. Okay. I have it.

Q. And after you calculated, in the middle
of that paragraph, the .005 per-performance rate,
you said: "This is the average rate iHeartMedia
expected to pay Warner for the second part of the

bundle," correct?

A. Correct.
Q. And you said: "Unlike the average" --
and then there's a number there —-- "per-performance

rate described above, this rate is not directly
influenced by the statutory rate and, therefore, is
a more appropriate reflection of what a willing
buyer and willing seller would agree upon if
unconstrained by government regulation,"”" correct?

A. Correct.

Q. And when you conducted this analysis in
your written direct testimony, you used certain
information to inform that analysis, correct?

A. That's right.

Q. You looked at the Warner iHeart
agreement itself, right?

A. Correct.

0. You looked at a financial model,
particularly a spreadsheet called "Today's Growth"

that iHeart's lawyers provided to you, right?
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A. That's right.

Q. And you used an iHeart document that
showed the percentage of AIP value during the
fourth quarter of 2012. That's in Footnote 37.

Is that right?

A. Among other things, correct.
Q. And those were the only documents that
you cited from the -- from any of the parties in

the section of your written direct testimony
analyzing the Warner iHeart agreement, correct?
A. I'd have to look, but I'm happy to
accept your representation.
Q. And when you expressed your opinion

about a rate of .005 —--

A. I think you left out a zero there.
0. I often do.
A. I did that yesterday myself a couple of

times, so it's okay.

Q. When you expressed your opinion about a
rate of .0005 in your written direct testimony, you
did not cite any document that showed that the
parties had come to a meeting of the minds on the
incremental rate of .0005, did you?

A. No. I think that's correct, what you

said.
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Q. And you didn't cite any communication

that went between the parties that cited that rate,

did you?
A. That's right.
Q. And you didn't cite any iHeart document

that set forth that specific rate, did you?

A. Ne. That's correct.

Q. And you didn't cite any communications
between the parties at all that showed Warner's
expectations about the agreement, correct?

A. Correct.

Q. You didn't cite any publicly available
information regarding what Warner's expectations
were about the agreement, correct?

A. Correct.

You're talking about this report
specifically as opposed to later reports?

Q. Yes. I'm talking about the written
direct testimony.

A. That's right.

MR. KLAUS: Okay. Thank you.

Your Honor, at this point we actually
do need to move into restricted session and
probably stay there for the balance of the

examination.
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CHIEF JUDGE BARNETT: Okay. If you're

in the courtroom and have not signed a
nondisclosure certificate, please wait outside.
Thank you.

(THIS ENDS PUBLIC SESSION)

(RESTRICTED SESSION BOUND SEPARATELY)
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(THIS BEGINS PUBLIC SESSION)

CHIEF JUDGE BARNETT: All but the
witness please be seated. Raise your right hand.
JOHN D. HAUSER, Ph.D.,
being first duly sworn, to tell the truth, the
whole truth and nothing but the truth, testified as
follows:

MR. MILLER: Your Honors, iHeartMedia
and National Association of Broadcasters call Dr.
John Hauser.

DIRECT EXAMINATION BY COUNSEL FOR
IHEARTMEDIA AND NAB

BY MR. MILLER:

Q. Good morning -- or good afternoon,
Professor Hauser.

A. Good afternoon.

Q. Could you please state your full name

for the record.

A. My name is John Hauser.
Q. Where are you employed?
A. I am employed at the MIT Sloan School

of Management.
Q. What is the focus of your teaching and
research at MIT?

A. I teach marketing, marketing research,

(866) 448 - DEPO ~ www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5558

product development, in addition, I teach
methedology, statistics, survey design, things like
that.

Q. Have you published?

CHIEF JUDGE BARNETT: I'm sorry.

Professor Hauser, would you please
spell your last name for the record.

THE WITNESS: Last name is Hauser,
H-A-U-S-E-R.

CHIEF JUDGE BARNETT: Thank you. I'm
SOorry.

Go ahead, Mr. Miller.

BY MR. MILLER:

Q. Have you published any articles
regarding conjoint analyses or studies?

A. Yes, I have been publishing on conjoint
analysis for almost 40 years now. I have published
peer-review articles in a number of journals, and I
have done quite a few conjoint analyses.

Q. Have you previously conducted conjoint
surveys?

A. Oh, yes. A very large number.

Q. Have you testified previously about
conjoint surveys?

A. Yes, I have. Some of the examples, I
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have done conjoint analysis, an antitrust case with
Microsoft Windows in the media space. I have done
conjoint analysis for TiVo. I have worked with
MasterCard against American Express and most
recently, in both of the Apple versus Samsung
patent cases, I was the conjoint analysis expert.
MR. MILLER: And, Your Honors, I
neglected to mention we passed out, of course, more
binders and also —-—- on top of that, a slide deck of
a few demonstratives.
CHIEF JUDGE BARNETT: Thank you.
BY MR. MILLER:
Q. Is your full academic vitae attached as
Appendix A to your written rebuttal testimony?
A. Yes, 1t is.
MR. MILLER: Your Honors, we offer
Professor Hauser as an expert in conjoint survey
design and analysis.
MR. BLAVIN: ©No objection, Your Honors.
CHIEEF JUDGE BARNETT: Thank you.
Professor Hauser is thus gqualified.
BY MR. MILLER:
0. If T could ask you, Professor Hauser,
to turn to the first tab behind the binder you have

there, and identify that document for me, please.
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A. This is my written rebuttal testimony
submitted in this case. In addition, it has all
the supplemental material.

MR. MILLER: And for the record, Your
Honors, that -- those documents bear the
iHeartMedia Exhibits 3124 through 3145. We would
move for the admission of those documents as well.

MR. BLAVIN: ©No objection.

CHIEF JUDGE BARNETT: Those exhibits
are admitted.

(iHeartMedia Exhibits 3124 through 3145
were admitted into evidence.)

BY MR. MILLER:

0. Professor, what was your assignment in
this matter?

A. My assignment was to review the
contrary analyses in the surveys done by Professor
McFadden, and to evaluate whether or not it
provided reliable data for his analyses.

Q. Have you prepared some demonstrative
slides to accompany your testimony today?

A. Yes, I have.

MR. MILLER: Steve, if we could pull up
the first slide which is Slide 2.

BY MR. MILLER:

5560
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Q. If you could, Professor, please explain
briefly the work you performed to test Professor
McFadden's survey?

A. Well, after reviewing Professor
McFadden's survey and his written materials, I was
concerned that there might be some potential
confusion among respondents, so I undertook an
independent qualitative study to determine whether
or not there was confusion in his survey.

Q. Can you explain how you conducted the
gualitative study?

A. Yes. I did a standard gualitative
study. The qualitative study, I used the same
screening criteria that Professor McFadden used to
recruit his respondents. The respondents then
answered the same questionnaire, one that T
programmed up from his materials.

As the respondents were taking the
survey in a facility, I would ask them or the
interviewers would ask them questions about the
survey, particularly their comprehension of the
survey. The interviewers themselves were
double-blind, that is, the interviewers were blind
to the purposes of the study. They did not know

who the parties were. They did not know any of the
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hypotheses.

In addition, the respondents taking the
survey were also blind to the study. They did not
know who the parties were. They did know the
hypotheses, and there were also coders, that we
will see in a minute, that were blind to the
purposes of the study.

JUDGE STRICKLER: Excuse me. Dr.
Hauser, good afternoon.

THE WITNESS: Good afternoon.

JUDGE STRICKLER: Earlier or just a
moment ago before you started to describe the study
that you did, you said you began, and before you
designed the study, that -- you said you were
concerned there might be some potential confusion
among respondents.

So before you designed your concerned
study, if you will, what about Professor McFadden's
study gave you pause and made you be concerned that
there might be some potential confusion?

THE WITNESS: Yes, as I read through
the study, I found that the feature descriptions
and the incentive alignment descriptions were
potentially confusing. They were long. They were

-— particularly the incentive alignment was long.
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They used technical language, in some sense
economic language, not the language I would expect
the average respondent to understand.

JUDGE STRICKLER: So it seemed
different to you than the type of conjoint survey
questions and incentives that you were used to
using and seeing?

THE WITNESS: Yes. Normally, when you
write a conjoint study, you're very concerned with
getting the words and phrases to the consumers
correctly, so that they can understand the features
and understand what is being asked of them. Sc we
spent a lot of time stating those words and
phrases.

As I looked over Professor McFadden's
study, it seemed to me that not as much care had
gone into it or alternatively, he felt that he

wanted to have more technical descriptions in the

study.
JUDGE STRICKLER: Thank you.
BY MR. MILLER:
Q. Professor Hauser, jumping ahead a

little bit, are we going to see some of the
language in both the incentive alignment and the

product descriptions or product feature
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descriptions that you're going to referring to?

A. Oh, absolutely. I prepared some
demonstratives to illustrate potential issues.

Q. You mentioned briefly a moment ago,
interviews being conducted of the respondents to
your qualitative study. Can you describe how those
occurred?

A. Well, we used the same recruiting
procedure that Professor McFadden used. And again,

we brought consumers to a central facility, one in
Denver, one in Boston. They completed the same
survey that McFadden's respondents completed. As
they would complete a section, then they were
interviewed with unbiased questions, two-sided
questions, do you understand or do you not
understand this issue, by experienced interviewers
who were blind to the purposes of the study.

Q. Were the results of the interviews
evaluated or coded in any way?

A. Yes, because I particularly was not
blind to the purposes, I employed independent
coders who were blind to the purposes of the study,
and they evaluated both the transcripts and the
videotapes of these consumers, 53 consumers

answering Professor McFadden's survey.
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Q. What were the coders evaluating?

A. The coders were evaluating feature
descriptions, incentive alignment and in addition,
the questions that were involved in the contrary
analysis exercise.

Q. Were they looking for confusion or
other issues?

A. Well, it was an unbiased issue. They
were trying to decide whether or not consumers were
confused or they were not confused.

Q. Why, in your opinion, is it important
to determine whether there was confusion in a
conjoint survey?

A. Well, if there is confusion -- if there
is confusion particularly with respect to the
features, then you cannot rely on the data because
you are trying to evaluate consumers preferences
with respect to the features, and if consumers
don't understand those features, then the
preferences are not correctly measured, and if the
preferences are not correctly measured, then you
cannot do any analysis of these data.

Q. Move to the next slide here.

You mentioned, here is a pretest that

was conducted by Professor McFadden.
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What, Professor, is a pretest in a
conjoint survey?

A. A pretest is -- in almost any study,
what you want to do is get the words and phrases,
you will have the respondents answer the survey,
and then ask them guestions about the survey so
that you might revise the survey. You ultimately
want to get a survey that very few consumers find
confusing.

0. Did Professor McFadden conduct a
pretest with regard to his survey?

A. Yes, he did.

Q. Can you explain -- and also I should --
referring back to Judge Strickler's question, what
you observed in the feature descriptions in the
pretest.

A. Well, Professor McFadden invited
roughly 50 people to take his survey, nine of which
he was able to interview, and of those nine, he
made a number of substantial changes in his study
based upon the nine pretest interviews.

Q. Are you aware that Professor McFadden
has suggested that he just made some very minor
changes after the pretest to simplify the test?

A. Yes, I am aware of that.
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Q. Do you agree?

A. No, I do not agree. If you look at the
changes that he made, they are actually fairly
substantial.

JUDGE STRICKLER: You say ——- excuse me,
on the second bullet point from the bottom, that
Professor McFadden changed definitions but failed
to retest changes after the pretest?

THE WITNESS: That's correct.

JUDGE STRICKLER: Is it standard
procedure in doing these types of surveys, that if
you do change a definition after a pretest, that
you test it -- you retest and do another pretest or
can you move -~ 1s it also standard procedure at
your discretion to just go ahead with the test
without any further pretest?

THE WITNESS: Oh, it is absolutely
standard procedure to continue pretesting until you
are satisfied with the survey. I'm working with
some coauthors, in fact, one of the ones that
Professor McFadden cites as an authority, and we
are now on our third pretest. 1It's a long survey.
The goal is to keep pretesting until you get to the
point where you are very confident that the

consumers understand your survey.
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JUDGE STRICKLER: So the actual test is

the same as the final pretest that you are
satisfied with?

THE WITNESS: Right. The rule of thumb
is when nobody else ~- nobody is confused, that is
when you put your survey into the field.

JUDGE STRICKLER: Thank you.

BY MR. MILLER:

Q. You mentioned that you did not agree
with Professor McFadden, that his changes were only
minor.

Do you have some examples here with

demonstratives?

A. Yes, I do.

Q. Slide 4.

A. This is one of Professor McFadden's
features. It began as on-demand track selection.
It was revised to a title of: "Features available

for streaming to a computer," and as you can see,
the red strike-through are the original words, the
blue underlined are the words that were added, and
the black words are the ones that were retained.
So as you can see, there were really
substantial changes to this particular feature.

Q. And where the feature is available for
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streaming to a computer, is the feature that was
included in his final survey?

A, Yes. He included this feature in the
description. Curiously, he kept on-demand track
selection in the conjoint exercise.

0. Do we have another example just for the
judges?

A. Yes, we do.

JUDGE STRICKLER: Before you go on, you
say it's curious that he kept the description on
demand. You say that's curious because he took it
out in the paragraph above-?

THE WITNESS: Yes. The features he
described to the consumer, he used the title:
"Features available for streaming to a computer,”
and then when you got into the conjoint exercise,
the feature was summarized as on-demand track
selection.

BY MR. MILLER:

Q. So does that mean the change was made
in one place in his survey but not in another?

A. That's absolutely correct.

Q. And then just to show one more example,
is this another feature that was included in

Professor McFadden's survey?
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A. Yes, this is another example.
Q. In your opinion, were the changes that

we see in these slides minor as Professor McFadden

suggested?
A, No. If this were my survey, I
certainly would pretest, this level of change. If

there is one or two words changed, maybe not, but
this is a substantial change. I would retest this.

Q. Did Professor McFadden indicate that he
had retested the new feature description?

A. To the best of my knowledge, these were
not re-pretested.

Q. What is your opinion of the effect of
the changes that Professor McFadden made after the
pretest?

A. Well, not so much ~-- my opinion is
based upon the qualitative interviews by -- based
on qualitative interviews, he did not remove any of
the confusion. There was still substantial
confusion on many of the features.

Q. Moving quickly to another topic that
you had mentioned here on Slide 3, at the bottom,
regarding a high dropout rate.

What did you observe about the dropout

rate with respect to Professor McFadden's survey?
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A. Yes. Professor McFadden had two parts
to a survey, Part A and Part B, and there was a
substantial drop-off rate -- dropout rate from Part

A to Part B.

In addition, the completion rate of
Part B, once people began it, was also much lower
that I would expect.

0. What potential issues does a high
dropout rate in a survey raise?

A. Well, it raises the potential that
consumers were dropping out, particularly not
completing a survey because they were confused by
the survey or otherwise found it not interesting,
but that is a hypothesis that I later test.

MR. MILLER: Unless Your Honors have
questions, I will move to a new topic.
BY MR. MILLER:

Q. Turning to Slide 6 here, you have a
slide entitled: "Qualitative study demonstrates
Professor McFadden's survey data are not reliable."

I want to talk about the first portion
here, the incentive alignment.

What is incentive alignment in a
conjoint analysis?

A. Incentive alignment is a method where
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the survey researcher attempts to align the
incentives of the consumers taking the survey with
their true underlying preferences.

Q. Is incentive alignment important?

A. When it's used, if it's done correctly,
it will encourage respondents to think hard and
answer accurately.

0. Did Professor McFadden include
incentive alignment in his survey?

A. Yes, he did.

Q. In response to Judge Strickler's
guestions earlier, you mentioned incentive
alignment language being long.

Here on Slide 7, is this Professor
McFadden's incentive alignment language?

A. Yes. This is Professor McFadden's
incentive alignment language.

As you can see, it contains essentially
terms of art and it is fairly complex.

Q. Did you test Professor McFadden's

incentive alignment as part of your qualitative

study?
A. Yes, I did.
Q. Do you have the results of those in a

demonstrative here?
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Q. Are these the results?
A. These are the results. Perhaps we can

blow this up a little bit. There we go.

Roughly, three-quarters, 74 percent of
the respondents had some problem with the incentive
alignment, and I detailed it here. Basically, it
was a difficult concept for them to read in the
survey.

0. Are you aware that Professor McFadden
testified in response to your criticism, that the
source of any confusion in your qualitative study
was only certain additional language in one of the

incentive paragraphs?

A. Yes, I am aware that he so testified.
Q. Do you agree?
A. No, I do not. We tested the incentive

alignment description exactly as he had written it,
so the respondents are responding to the entire
incentive alignment description.

Q. Was what you tested the same as what we
previously saw on Slide 77

A. Yes, it was.

0. Now, the results here on Slide A, to

where you said that approximately three-quarters of

5573
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the people didn't understand the incentive
alignment, are those based on the coding from just
the transcripts or was there other coding?

A. Well, we did two codings. One coding
was done from transcripts themselves, and that is
more conservative. In addition, we also coded the
videotapes, in which case the coders can respond to
body language, the intonation of the consumers.
That 1is less conservative, and in this particular
case, more confusion was found when they coded the
videotapes, so these numbers are based upon the
more conservative numbers, the ones coming from
just the transcripts of the interviews.

0. Now one of the exhibits to your
testimony contained excerpts of videos regarding
the interviews on incentive alignment.

Have you created a demonstrative today
that has even shorter excerpts of that exhibit?

A. Yes, I have.

MR. MILLER: Can we show perhaps one to
the Court to give them a sense of it, Steve.

(Whereupon, the tape was played.)

"With respect to the music streaming
service, music streaming service is mentioned in

our previous screen. In your own words, could you

5574
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tell me what the particular gift comprises.”

"He said that =-- I said it was like
$30, then it was like 15, and it was just
confusing."”

"Okay. What about it was confusing?"

"I mean, it was Jjust -- Jjust like
looking at it, to everything and like Jjust like
repetitious and then it like changes a little bit,
so it was more like you are reading it, okay, what
the heck is that, so it was a little confusing."

"Sure, sure, and I will take note of
that.”

"Okay."

"And in your own words, what would you
expect your persoconal gift to include?”

"My personal gift?"

"Yes."

"For doing the survey, or for what I
Jjust read?"

"This is in relation to what you just
read."

"Okay. Well, one said 30 and then one
said 15, and one said 20, if I am not mistaken."

"Okay."

"So I didn't come away very clear."
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(Whereupon, the taped concluded.)

JUDGE STRICKLER: I have a question for
you. When she was responding to that, did she have
the language in front of her?

THE WITNESS: Well, she answered it.

If she clicked through to the next screen, that is
what she saw but she was allowed to click back and
just as -- we replicated exactly what Professor
McFadden did, so if they clicked back on the
survey, they clicked back in our replication of
that.

JUDGE STRICKLER: Did Dr. McFadden do
this as well, listed these type of questions as
well? Asking people if they understood the wvalue
of the participation, the incentivev?

THE WITNESS: That would be a standard
pretest, but he did not provide any transcripts of
his pretests, so I don't know for sure.

JUDGE STRICKLER: So again, my
question, because I'm not really sure you mentioned
slides, but what was she looking at?

THE WITNESS: Oh, she has in front of
her Professor McFadden's questionnaire, and she is
taking it, and when she gets to a certain section,

and by the way, the interviewer can actually see
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what she is taking and so when she gets -- finishes
a section, then the interviewer will ask some
questions about comprehension.

JUDGE STRICKLER: So she did have the
incentive alignment language right in front of her
as she was answering, just trying to put it into
her own word or was it more of a memory test for
her?

THE WITNESS: Well, we tried to
replicate exactly what Professor McFadden did, so
some respondents would click back and look at the
incentive alignment and some would not.

JUDGE STRICKLER: Thank you.

BY MR. MILLER:

Q. Professor, is this the only example of

confusion you saw in the videotapes?

A. No. The opinions are really based upon
the coding. This is just one example.
Q. And when you say, "the coding," was

that based on the transcripts?

A. It's based on the coding of the
transcripts, again, by independent coders who were
blind to the purposes of the study.

Q. And I won't take time today to go

through it, but does Slide 10 contain some example
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guotes of the confusion demonstrated in the

transcripts as to the incentive alignment issue?

A. Yes. These quotes are from my written
testimony.
0. And again, are there other examples of

the quotes, if the Judges would like tc see those,
in your report?

A. Yes.

JUDGE STRICKLER: There was a minority
of respondents who did indicate that they
understood the survey?

THE WITNESS: Oh, absolutely.

JUDGE STRICKLER: Do you have any
examples of what they said or no?

THE WITNESS: In a report, I do.

JUDGE STRICKLER: In a report, you do.

THE WITNESS: Yes.

BY MR. MILLER:

Q. And when we get to the product
features, to Judge Strickler's question, will we
see some product features that respondents
understood well or even very clearly?

A. Yes. Again, I have hypotheses, but as
a scilentist, I tested those hypotheses and in some

cases, the product descriptions were actually
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well-understood and I recorded that. In fact, the

conjoint tasks themselves were well-understood.

Q. Before we move to the survey, feature
descriptions, to sum up your opinions on this
topic, if there was confusion in Professor
McFadden's incentive alignment, what impact would
that have on the reliability of his survey?

A. Well, if people were confused about the
incentive alignment, they may feel that they should
always choose a free service. If they thought that
they wanted to maximize the gift and they didn't
understand it or they might feel they have to
choose the most expensive service, and some people
said that.

In which case, the parsed words would
either be too high or too low. The problem is that
there was so much confusion among those, we don't
know which way that the bias went. We don't know
if they are too high or they're too low.

Some parsed words may be high, some
parsed words may be too low, so it gets to the
point where it's very hard to rely on these data,
because -- the incentive alignment, we don't know
how people are reacting.

In some cases, it's better to actually
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not have the incentive alignment than to have a
confusing incentive alignment.

0. If we could then move to the last topic
here, which is the actual product feature
descriptions that were included in the survey.

Have you also loocked at the feature
descriptions that were included in Professor

McFadden's survey, going back to Slide 6 to

summarize?
A. Yes, I have.
Q. What did your qualitative study

demonstrate about the feature descriptions in
Professor McFadden's survey?

A. There was substantial confusion,
particularly on some of the features. Although, as
I will point out, some of the features were
well~understood.

Q. To that, jumping around a little bit,
can we go to Slide 11 here.

Does this -- what does this slide
demonstrate?

A. This is an exhibit from my written
report, Exhibit 3.

Q. Can you walk us through some examples

of what this exhibit shows?
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A. Yes. On the far left, are the -- the

words that Professor McFadden used to describe his
features in the conjoint exercise, and as you can
see, say with playlist, the playlist method, 40
percent of the respondents understood that feature,
60 percent had an incorrect interpretation, out of
the total of 53 respondents, and for playlists,
some of that was due to curated and some of it was
generated by computer algorithm. But overall,
there was about 60 percent confusion on that
attribute.

Q. Earlier you had said there were certain
features that were well-understood. If T take you
to the next slide, are these some examples?

A. Yes. These two examples, skip limits
and advertising, basically people understood those
attributes. And this is very important to me that
-- it shows that you were successful in having an
unbiased set of guestions, because here, we have
attributes that were understood and our methodology

came up and said, yes, they are understood.

So there is no -- let's call it, we
call it demand artifacts. You would call it
leading questions. So if there was no confusion,

our survey picked that up.
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JUDGE STRICKLER: If when you pretest,

where you'd want a hundred percent all the way up
and down the line before you'd move on to a final
test?

THE WITNESS: That would always be your
goal. You normally get, you know, close to 98, 97
percent. You're always going to get a few people,
you just can't quite get the survey right, but you
are really going to be shooting for close to a
hundred percent.

JUDGE STRICKLER: Is there a standard
in your profession as to what percent you'd need on
any -- well, hard question to ask.

For any given feature description, is
there a percentage that you'd need to have before
you would say, or else, you say no, we have got to
change this one because it's too confusing?

THE WITNESS: I don't think I can draw
a hard and fast line. Anything in the high 90s, I
would be very comfortable with. Anything below 90,
I would be very concerned with, and I would want to
go back and re-pretest it.

JUDGE STRICKLER: Does that number
change depending on how many features you have? 1In

other words, if you have one feature which is -- if
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you only have three features and one of them is in
the low 90s, does that become more important
compared to a different survey where you have ten
features and only one in the low 90s?

THE WITNESS: No. One of the strengths
and weaknesses of conjoint analysis is that
everything is interdependent, so if one feature is
misunderstood, you really biasing the whole choice,
because the way conjoint analysis works is you give
the respondents a profile that has all the features
in that.

Actually, give them three profiles, and
then they are simply asked, which of these three
would you choose. So if one feature is messed up,
the measurement for all the features is really
messed up -- messed up isn't a technical term, I
guess, but it's hard to be reliable.

JUDGE STRICKLER: So if they were all
-— on this demonstrative, if they were all a
hundred percent correct, except for the playlist
methed, and it stayed at only 40 percent correct,
then it would have to be == you would have to
reconfigure that question in your opinion before
you could then do an appropriate conjoint survey?

THE WITNESS: Absolutely. If I found a
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feature was misunderstood, I would go back and
pretest it.

JUDGE STRICKLER: Okay.
BY MR. MILLER:

Q. And to Judge Strickler's question about
drawing lines, in your opinion, were the level of
confusion you saw here close to any lines that you
would draw in terms of acceptable amounts of
confusion?

A. No. If I found this level of confusion

from a study that was done, like a pretest that was
done in an unbiased way, I would be very concerned,
and I would go back and revise the survey and
continue revising it.

JUDGE STRICKLER: And to make sure I
understand, the record doesn't reflect the levels
of confusion that actually occurred in -- if at
all, in the pretest by -- done by Professor -- I
forgot his name.

THE WITNESS: Professor McFadden.

JUDGE STRICKLER: Professor McFadden,
excuse me.

THE WITNESS: Well, Professor McFadden,
he had -- I think he did telephone pretests with

nine consumers. We know he made changes, but he --
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which is essentially standard, you normally don't
retain all of the record on this, but he did not
retain anything in the printed record in terms of
what he heard from those consumers.

JUDGE STRICKLER: You said you don't
normally retain it. Is there a difference in terms
of retention of pretest information when -- if you
are doing this type of survey in connection with
litigation?

THE WITNESS: Well, I have testified
with surveys where they've -- the pretest had been
done orally and I do that because the survey's
there, and an opposing expert could go pretest it
themselves.

But you are right. Recently the Courts
have been pushing more and more for us to retain
the pretest information.

JUDGE STRICKLER: Thank you.

BY MR. MILLER:

0. Rather than spending a lot of time on
Slide 12 here, is this -- Slide 13, I believe it
is. 1Is this an example of some of the features
where there was less understanding than -- the skip
limits and advertising we saw a moment ago?

A. Well, this is just a blowup of the
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earlier slide. As you can see, playlist method is
a concern. Offline listening is a concern.
Available library size is definitely a concern. I

think available library size is an interesting one,
because the typical interpretation was
interpretation as a library in iTunes where it
would be the amount of music stored on your
computer as opposed to the way Professor McFadden
intended it, which was the total available songs
available on the service.

Q. Do you recall that Professor McFadden
has said, including in response a couple of weeks
ago to a question from Judge Strickler, that it is
okay if some of his survey respondents did not
understand the features fully, because that might
mirror the understanding consumers have in the real
world?

A. I do not agree with Professor McFadden
on that point.

Q. Why not?

A. Well, for first, this is a —— these
services repeat purchase, the ongoing purchase is
extremely important to the revenue models, and if
consumers were to sign up for the services and use

them for a month or more, they would get to know
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what those features were, and so Professor McFadden
has an obligation to explain them at that level
that someone would understand after they had used
the service.

In addition, if different people
understand the features in different ways, then he
is really comparing apples and oranges when he is
trying to report an average parsed words. And then
there is a final issue in that if the consumers
say, understand it one way, just to use an example,
is gold-plated and he intended it to be used in
another way, say a solid gold, then he is going to
interpret it as if it were solid gold, they are
answering as if it were gold-plated and his
interpretation of how they would understand it
would be very different.

JUDGE FEDER: If I recall correctly,
Dr. McFadden gave the survey respondents an
opportunity, approximately two days, to try out the
features of these services and become familiar with
them.

Does that affect your concerns about
confusion, particularly on the -- on the feature
description that we're talking about right now?

THE WITNESS: Well, I should mention
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that we replicated that with our respondents, that

they also had those two to three days to try out
the services. Being a Spotify user myself, two to
three days, you actually -- you learn a lot more
over the month, but even with two to three days
trying it -- trying out these services they still
had confusion or they misunderstood what he was
trying to tell them to consider as a feature.
BY MR. MILLER:

0. I think we have examples of another
video and some quotes that I won't take the time to
go through; but, in particular, Slide 15 here is
some select quotes that demonstrate confusion on
some of the feature descriptions?

A. Yes. This is a -- an example and there
are many more in the written record, and, of
course, in the transcripts.

0. I'll take you to the final slide on --
to sort of sum up where we are.

Can you, please, explain what this is
and what it shows?

A. Well, this is an overall summary of
what we found. If you look on the left, this is a
number of features correctly interpreted. Some

people did get all seven correct. And then as we
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go across the top of the table, these are the

people who understood the incentive alignment. And
you can see six people got it perfectly. They got

all seven features and they got the corrected

interpreted incentive alignment. That's 11
percent. So the other 89 percent had some
problem --

Q. Sorry to interrupt. It's six out of

how many?

A. Six out of 53.

0. Okay. Thank you.

A. And, as you can see, not everybody got
six out of seven. As we go down, there's just
substantial confusion here. I don't want to imply

that everybody got every feature wrong or that
everybody got everything wrong, it's just that
there is sufficient amount of confusion here to
really render the data or Professor McFadden's
interpretations of these data unreliable.

JUDGE STRICKLER: Did the confusion
point in one particular direction overall that
there was an aggregate over evaluation of the
service or under evaluation of the service?

THE WITNESS: ©No. I wish I could say

that. I can't say whether they overvalued or
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undervalued or whether they overvalued some
features or undervalued other features. There's
just so much confusion going on here you just can't
analyze these data. And, particularly, I did not
go back and even check his calculations or parsed
words because the underlying data are so
unreliable.

BY MR. MILLER:

Q. What does the confusion you observed
mean for the reliability of Professor McFadden's
statistical model?

A. Well, at this level of confusion, no
amount of statistical machinery is going to be able
to effectively identify the parsed words. You
normally have an error term. The error term
accounts for small amounts of variation, which is
normal. This is just a lot.

0. We saw earlier that there were features
that people did understand. In light of the
confusion you saw in other features, could you be
confident about the value Professor McFadden
assigned to even the features that respondents did
understand?

A. No. I wish that were the case, but

whenever you undertake a conjoint analysis it's
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really the whole, and you want people to understand
all the features for ~- to a reasonable level for
the conjoint analysis data to be reliable. So even
if a feature such as skip limits is well
understood, his parsed words could be biased
because the other features are biased either way
the people chose among the profiles he provided.

Q. One final guestion. In your opinion,
was it reasonable for Professor Rubinfeld to rely
on the results of Professor McFadden's survey?

A. No. The data are unreliable,
therefore, the analyses are unreliable, therefore,
Professor Rubinfeld did not rely on the analysis.

MR. MILLER: Thank you, Your Honors.
I have no further questions at this
time.
CHIEF JUDGE BARNETT: Thank you.
CROSS-EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE
BY MR. BLAVIN:
Q. Good afternoon, Professor Hauser.
It's good to see you again.

A. Good afternoon.

Q. As you'll recall, I'm counsel for
SoundExchange in this matter.

A. Yes, we've met before. Thank you.
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Q. Yes.

So, Professor Hauser, you agree, don't
you, that conjoints are supposed to replicate real
world decision-making; is that right?

A. Yes, that's the goal.

Q. Okay. And, in the real world, the
services used particular language and phrases to
describe their products, right?

A. It's true if you look at their Websites
you see many very different descriptions.

Q. Okay. And this could include, for
example, descriptions of how playlists are
generated?

A. Yes. I have looked at that myself.
They use one set of descriptions on technical
Websites. They use a different set of descriptions
on Websites written for the average respondent.

Q. Okay. Well, let's think about the
average respondent here. You say in your survey,
in your study, that you found confusion by the
prhrase "curated by music taste makers such as
Beyonce or Rolling Stone Magazine or generated by a
computer algorithm,™ right?

A. Well, we found confusion on the entire

feature as written.
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0. Right.
And you broke out separately what does
it mean -- what's your understanding of the phrase
"taste maker." And you broke out separately what's

your understanding of the phrase "computer
algorithm"?

A. That's right. So there's confusion on
the whole attribute and then, as you break it out,
you get some confusion on taste makers and you get
confusion on curated.

0. Okay. So if we can go to Tab 2 of the
binder in front of you. Now, this is a printout,
Professor Hauser, from the iHeartRadio Website.
It's describing its guest DJ stations. And if you
look through this document, you will see, for
example, guest DJ, Imagine Dragons, which is a
band. Then it says, Dan, Daniel, Wayne and Ben
curated their own station on iHeartRadio."

Do you see that?

A. Yes, I see that.

Q. And on the next page --

CHIEF JUDGE BARNETT: Has this been
admitted?
MR. BLAVIN: No. And I am not seeking

to admit this document, Your Honor.
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CHIEF JUDGE BARNETT: Oh, okay.
BY MR. BLAVIN:
Q. And if you go on the next page, for
example, for Kid Rock, it says: "IHeartRadio put

Kid Rock in charge to curate his very own guest DJ

station."
Do you see that?
A. Yes, I see that.
Q. And does this appear to be a technical

document to you?

A. As I said, there -- curated will appear
on some Websites. It will appear on other
Websites. And Professor McFadden's -- I think he

had the Brattle Group do it, but the Brattle Group
went to the Web, the Web is a great place to begin.
But once you begin, you want to pretest and make
sure that all of the respondents understand the
feature as written.

Q. Okay. If you can go to Tab 3, please,

Professor Hauser.

A. (Witness complies.)
0. Now, this is a printout from the Rdio
blog. Rdio, as you know, is a streaming music

service. And if you go to the third paragraph,

you'll see the second sentence starts: "Now, vyou

5594

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015



Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

can turn to some of the influencers and taste
makers and trust most to serve up some new music.
Stations from our friends at NPR Music, Rolling
Stone and Paste Magazine will give you a good
earful of what they've got in rotation for their
audiences."

Do you see that?

A. Yes, I see that.

Q. And this is using the phrase "taste
maker" and it's even using Rolling Stone Magazine
as an example of a taste maker.

Now, that's the same example that
Professor McFadden gave, as well; isn't that true?

A. I have no doubt that Professor --
through the Brattle Group went to the Websites.
Some of them. You've given me examples here.
That's a great beginning. I've done that myself in
cases. We start with the Website and then we
pretest to make sure that the average respondent
who may or may not be familiar with these services

could understand what the phrases mean.

Q. All right. And one final example, if
you can go to Tab 4. You see a printout from the
Pandora blog. ©Oh -- and just to go to the —-- back

to the previous document, that printout from the

5595
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Rdio blog, that didn't seem to be a technical
document, did it?

A. I -- just a second. I really don't
know. I just know it's a blog because you
represented it as such.

Q. Going to the next tab, Tab 4, the
Pandora blog, and if you go to the second page of
the document, the first full paragraph, you'll see
that Pandora states in the second sentence "We
never want you to get bored" -- I'm sorry, the
third sentence, "We never want you to get bored
with your stations, but a certain amount of

repetition is" --

A. Just a second. Where? The third
paragraph?
Q. I'm sorry. The second page of the

document, the first full paragraph starting with
"We've also been fiddling."
A. Oh, "we've also been fiddling," okay.
0. Right.

And the third sentence in that
paragraph states: "We never want you to get bored
with your stations, but a certain amount of
repetition is welcomed and expected. We're

constantly teaching the core algorithm to impact

5596
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station variety and we're not done in that
dimension."
Do you see that?

A. Yes, I see that.

Q. And that's an example of Pandora in its
blog saying that it uses a computer algorithm to
program its stations; is that right?

A. I absolutely agree. However, if you
read it, this is -- I haven't pretested that, so I
don't know how the average respondent would react
to it. But it does appear to be fairly well
written. Professor McFadden's —-- we know from the
pretest that it was confusing.

Q. Okay. Now, would you consider blogs to
be technical documents?

A. It's one of the many Websites. You're
going to find words like this on some Websites. I
don't know who reads this. I don't know where it's
coming from, but I'm quite happy to say it's a
great place to begin.

Q. Okay. Now, are there any phrases that
Dr. McFadden used in its survey which you found are
not used in the real world by streaming services to
describe their features or attributes?

A. What I do know is consumers were
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confused by the way he put the words together. I
do know that he testified that the Brattle Group
went to various Websites. He has not done an
exhaustive search to find whether or not -- how did
you say it? That there were words that he used
that were not on Websites.

Q. Ckay. Used by streaming services to

describe their features?

A. I —— I really can't answer that
question.
Q. Now, you agree, don't you, that in the

real world consumers do not necessarily understand
all of the features of a service before they
purchase it, right?

A. Well, in terms of initial trial, but
there is -- this is also a category where repeat
use 1is very important.

Q. And you agree, don't you, that in the
real world consumers have different levels of
expertise with respect to specific features of
streaming services at the time of purchase?

A. Oh, I absolutely agree. That's one of
the reasons when you're writing a survey, I don't
want to say lowest common denominator, but you want

to write it so that the vast majority understands
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the features that you've written them because there
is this heterogeneity. Some people will be
familiar with tech high. Some people may not. So
if you're going to make projections to a population
as a whole, you want to make sure that almost all,
maybe 97 percent or so of the respondents can
understand the features.

Q. Okay. Now, you noted before that
Dr. McFadden allowed users two to three days to

work with the services and get accustomed to them,

right?
A. Yes, and we replicated that.
Q. Yeah.

And you testified at your deposition
that you thought that this was a good practice.
Do you recall that?

A. That i1s a good practice.

Q. Now, with respect to how your
qualitative survey worked, people would see, for
example, the definition of the incentive alignments
on the screen. They would then go to another
screen, correct, that was a blank screen, and, at
that point, your gquestioners would ask them to
describe, for example, what an incentive alignment

was, as defined; is that right?
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A. No, that's not correct.
Q. So please describe how that worked.
A. Well, the respondents were taking the

gquestionnaire exactly as described by Professor
McFadden. Now, we did reprogram it because we
weren't given the source code. And they are
allowed to click through. So after reading
incentive alignment, they can hit the next button
and it would go to the next part of the survey,
exactly as it does in Professor McFadden's study.
They are then asked questions, but they are free to
go back to the incentive alignment, as they wish to
go back, and I replicated that because that's
exactly what Professor McFadden did.

0. I understand that and I understand that
they can go back if they want to. My question was:
At the time they are asked, what is their
understanding of incentive alignment? They are
not, at that point, looking at the screen which
defines incentive alignment; is that right?

A. Exactly. Exactly as in Professor
McFadden's survey, if they are asked to, in some
sense, act on the incentive alignment, they
necessarily -- they are allowed to go back, but

they may or may not go back. Again, I replicated
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as closely as possible to what he did.

0. You agree, Professor Hauser, that it is
possible that when -- that people may understand
questions sufficiently for a survey to be reliable;
but, nonetheless, they may not be able to put that

understanding into their own words; isn't that

right?

A. You may get one or two people there,
but not at the level that we're seeing. Also, our
methodology -- these are trained gqualitative

interviewers who are reacting to body language,
they're continually probing. They're helping the
respondent, as best they can, you know, to
encourage that respondent in a comfortable manner
to describe what they understand.

Q. And it's also possible, isn't it, that
people may say that they don't understand a
particular phrase, but when you actually look at
the responses they actually do understand the
question or the term that's at issue; isn't that
right?

A. Again, a small percentage. There is
what's called Type 1 and Type 2 errors. There's
also people -- and, unfortunately, we didn't get

the chance to play the video, where they are

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5602
absolutely positive that they understand the

attribute and they've got it entirely wrong.

Q. Let's put up a few slides, Mr. Nichols.
And these are from your actual interviews. These
are the transcripts. We'll go through a few of
them.

And this is with respect to taste
maker. And this was Respondent Daniel D. And he
was asked in his words what it means when the
playlist is curated by music taste makers. And
Daniel D. responded: "Well, in that instance, you
would choose someone like Beyonce and the music
would be" -- "I don't know if it's chosen by her or
chosen by somebody who chooses music that is like
hers. I don't know exactly what that means.”

Do you see that?

A. I see this -- I think this is also
being -- I am not giving you the entire context
here. That person may have gone on and said other

things, as well.

Q. Okay. Well, I can provide you with it.
But just looking at this here, do you have an
understanding of how you coded Daniel D. in
response to this question?

A. No. I relied entirely on the blind
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coders. I did look over a sample to see if some of
them made sense; but, as I've indicated, there will
be a few Type 1 errors, false positives. There
will be a few Type 2 errors, false negatives; but,
overall, the coding is going to be quite accurate.

Q. Okay. Well, I'll represent to you that
you coded or your coders coded Daniel D. as

understanding the meaning of taste maker.

A. I'm sorry. Understanding?

0. Understanding, yes.

A. Okay.

0. And if we go to the next slide, Frank

B., also taste maker question, "Could you tell me
in your own words what the term taste maker meant
to you?"

The respondent answered: "Taste maker
would be someone that you looked up to that maybe
has similar taste or views as you saw. If your
friends like it, I would probably like it also.

Anything else?

It could be if you're following a
certain artist like Bruno Mars, if Bruno Mars likes
this, maybe you would like it also. That's another
thing that it could be. I'm really not sure."

Do ycu recall how your coders coded
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Frank B.'s response here?

A. I did not memorize every code.

Q. Well, I'll represent to you that they
coded Frank B. as not understanding taste maker.

And can you -- you know, going back to
Daniel D., can you -- and I have -- there's
actually a copy of this in your binder, too, if you
want to look at it.

Can you articulate any difference in
their substantive response to this question?

A. Well, again, there's going to be a —-
in fact, I'm still in the process of grading all of
my students and I'll tell you there's a lot -- I
spent a lot of time on the borderlines where it can
go one way or the other and some judgment calls are
made, and the students come in and talk -- want to
talk to you about the judgment calls, which is one
of the reasons I have to get back.

But yes, these are -- these are at the
borderline and so we have independent judges, not
just one, but two judges making these decisions.

If the judges disagree, a third judge is brought
in.

So, in this case, having seen the

totality of the transcript for this respondent and
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having already read through all of the transcripts

to develop categories, they made some judgments.
And I'll stand by their judgments on its totality.
There's some -- we can pick and chose at borderline
cases and they may go one way or the other, but
I'1l stand by the totality of the judgments.

JUDGE STRICKLER: Are these the kind of
questions you would ask if you're doing a pretest,
as well, and you have the borderline problems?

THE WITNESS: Always. Yeah.

JUDGE STRICKLER: So even in the
pretest, not just reviewing somebody else's rules?

THE WITNESS: Yeah. You always do it.
It's —— but if you're getting a lot of borderline
judgments, it's kind of like my students, they're
on a borderline because they're not a solid A or
they're not a solid B. You get a lot of
borderlines, you keep pretesting.

JUDGE STRICKLER: So this subjectivity
on the -- if you will, on the borderline, is
something that comes up in the ordinary course of
this type of expert activity?

THE WITNESS: Yes. This is very common
in the social sciences and that's why —-- like

judge's methodology is used very commonly.
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JUDGE STRICKLER: And -- but getting

more granular, not only in the social sciences, but
this comes up all the time when you're doing
conjoint surveys?

THE WITNESS: Well, doing pretests,
yeah. 1In pretests, within a conjoint studies or
not conjoint studies, you're going to keep
pretesting until you're pretty comfortable that
very few people are on the borderline.

JUDGE STRICKLER: So in deciding how to
handle the borderline or whether the borderline
exists in the ordinary course of doing this, to
your understanding, that Professor McFadden would
have also faced this type of problem in his
pretest?

THE WITNESS: He pretested the same
survey I pretested. So I could only assume that he
was getting very similar responses to what I got.

JUDGE STRICKLER: But you don't -- you
don't know if he had these borderline questions?
But there's no reason to know one way or the other?

THE WITNESS: There's no reason to know
because he did not provide any transcripts of his
pretests.

JUDGE STRICKLER: But, again, in the
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ordinary course of doing these types of pretests to
come up with these things with regularity, or no-?

THE WITNESS: Yes. And -- and when you
-~ if you got a lot of borderline questions, you
worry about it and you keep going until you're
confident the consumers -- I'm sorry —-- the
respondents understand the questions as you intend
to ask them.

JUDGE STRICKLER: Okay.

BY MR. BLAVIN:

Q. Now, Professor Hauser, in your rebuttal
testimony, you state that the goal of incentive
alignment comprises three components. The
respondents believe, one, it is in their best
interest to think hard and tell the truth; two, it
is as much as feasible in their best interest to do
so; and three, there is no cheating way that is --
there is no way that is obvious to the respondents

they can improve their welfare by cheating; is that

right?
A. Yes.
Q. Now, in your testimony, you do not

state that you found any respondents who did not
think it was in their best interest to think hard

and tell the truth, do you?
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A. Well, sometimes they understood that

the incentive alignment that they should answer,
you know, towards the free services, sometimes
towards the more expensive services, they
misunderstood it. So they were responding to the
incentive alignment, not as Professor McFadden
indicated it, but as they thought they should
respond.

In fact, if you go through and look at
some of the videotapes, I think there's some person
who says, you know, gee I'm kind of poor, but you
guys want me -- you're giving me these incentives,
you want me to buy an expensive service. So it's
very interesting phenomena not all conjoint studies
use incentive alignment. It's relatively a recent
phenomenon. And I've been on the forefront
bringing it into the literature. Sometimes you're
better off not having it than having a confusing
incentive alignment.

Q. Okay. Well, I did not see any
paragraphs in your testimony which specifically
state that people were not thinking hard and trying
to tell the truth.

A. Well, they ~-- they were thinking hard

and they were trying to tell the truth as they
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thought Professor McFadden wanted them to. And, I

mean, this particular example, which I can remember
from the videotapes, he thought that Professor
McFadden wanted him to choose some premium
services.

Q. Now, at the end of your survey, there
were several questions which your team did not end
up coding or analyzing; is that right?

A. Well, there's some guestions to be
coded and some questions that we did not code.

Q. And if we can go to Appendix D of your
testimony, I think you still have the binder there.
Go to pages D-13 and D-14 in Appendix D.

MR. BLAVIN: This is in Professor
Hauser's testimony.

THE WITNESS: I have them.

BY MR. BLAVIN:

Q. Okay. So one guestion, Question 34, on
Page D-13, and that question is: "If you were
presented with these options and had to spend your
own money, would you choose the same options?”

Now, your team did not code up that
answer and it was not part of your testimony that
you submitted to the judges how respondents

answered to that question; is that right?
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A. That's not quite right. The

independent coders did code this number. I did not
tabulate it.
Q. Okay. So you didn't tabulate it?
A. I'm sorry. 1It's not that I didn't
tabulate it. It wasn't part of the written record.
Q. Okay. 1In another question on the next
page, on Page D-14, Question 37: "Did you or did
you not understand the explanations of features in
the survey?"
Why do you say that?
That's the same for that question, as
well. It was not something in which you provided
as part of your testimony the responses to that

guestion?

A. Well, this particular one was not
coded.

Q. Okay. And Question 34 may have been
coded, but it wasn't -- still wasn't -- the answers

weren't provided as part of your testimony, right?
A, That's right. Although I have since
looked at it because you asked me about it and
there is substantial —-
Q. Well, that's not the guestion I asked.

And I think if you --
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A. Okay.

Q. -— went further, that may constitute
new analysis data, et cetera. But my guestion for
you is simply: Did you provide an answer as part

of your testimony?

A. To that simple thing, no, I did not.

0. Okay.

A. But there is more -- well -- okay. I
guess I can't -— I'm not allowed to talk about
our —-- the analyses for these.

Q. Okay. Let's move on here.

Now, 1in prior analyses that you've
done, you have relied upon and provided to the
Court responses to similar questions to support
your conclusion that respondents understood a
survey; isn't that right?

A. Yes. You know, I've done a lot of
cases, and, you know, in some cases we have these
questions. We also have qualitative pretests. 1In
some of the recent cases we have both.

Q. Okay.

A. We have a qualitative pretest until
we're happy that the respondent understands the
survey, and then because of some recent issues, we

then document it with questions such as this.

5611
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0. Okay. So if we can turn to Tab 6 in
your cross binder, that is your expert report dated
August 11, 2013 in the Apple versus Samsung
litigation, and specifically that was the --

A. Hold on.

Q. I'm sorry, Tab 6. That was the 630
litigation.

A. Yes.

Just for clarification, there were two.
That would be 1846, which is Apple 1 and 630, which
is considered Apple 2.
Q. Okay. And if we turn to Page 33 of

that document, Paragraph 71...

A. Page or paragraph?
Q. Page 33.

A. Page 33.

0. Paragraph 71.

Now, you state near the bottom of that
paragraph -- well, around halfway through that you
instructed AMS to conduct interviews to investigate
whether the respondents understood the explanation
of the incentive alignment mechanism presented to
them. You go on to note that the interview results
demonstrate that the respondents understood that

the rewards they would get would be based on their
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preferences as reflected in their answers to survey
gquestions.

And if you turn to Tab 7, that should
be Exhibit L, which is referenced at the end of
that paragraph.

Do you see that?

A. Yes. This is the documentation that we
provided after there were many, many pretests prior
to this. I remember this well because it took us
about six months to get the incentive rules
alignment correct, and so there's a lot of -—- a lot
of what we call informal pretesting going on. But
then after that was done, we then did these
documentation pretests.

Q. Okay. So if you look at -- I'm sorry
to interrupt, but I -- you know, just want to move
things along.

A. That's okay.

0. We're short on time.

If you look at Question 2 on Exhibit L,
you'll see it says: "In doing the choice exercise,
did you understand that it is in your best interest
to think hard about the questions and answer them
to reflect your true preferences because your

answers would be used in selecting specific
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Smartphone offered as a prize."
Do you see that?

A. Yes, I do.

Q. And the following pages show people
answering that question affirmatively and you
provided this to Judge Coe in that case as evidence
that people understood the incentive alignments in
that case; is that right?

A. Yes. This was an additional evidence
beyond everything else we've been provided.

Q. But, here, you didn't provide the
responses to Questions 34 and 37, did you?

A. No, because they would have shown
additional confusion and because, in some sense,
there's already so much confusion there.

Q. Professor Hauser, haven't you stated
that the face validity of an incentive alignment
can be demonstrated by respondents self-reporting
that they understood the task and that it was in

their best interest to tell their true preferences?

A. That's a necessary but not sufficient
condition.
0. So if we turn to Tab 8, which is an

article cited in your testimony on structured

direct elicitation of decision rules, you're one of
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the co-authors of that article.

A. Yes, I am.

Q. And if you turn to Page 120 of that
article and you look at the bottom right-hand
corner --

A. Excuse me. Even though I wrote it, I
have to change glasses.

Q. Maybe we can find some of those

magnifying glasses.

A. I think my reading glasses will be
sufficient.
Q. I'm okay. I don't need it.

If we look at the bottom right-hand
corner on Page 120, it notes that to examine the
face validity of the incentive alignment, we asked
respondents whether they understood the task and
understand that it was in their best interest to
tell us their true preferences. There were no
significant differences between the two tasks. On
average, respondents found the task and incentive
alignment easy to understand. Qualitative
statements also suggested that respondents believed
that their answer should be truthful and reflect
their considerations and decisions."

So, in this article, Professor Hauser,

5615

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5616

you also state that just asking someone did you
understand how these mechanisms worked, were you
trying to tell the truth and, you know, was it in
your best interest to do so, that was evidence, at
least, of the face wvalidity of the mechanism?

A. Well, you just read it. You said that
the qualitative statements, you know, quali -- we
have qualitative statements here as well as the
gquestion. So it's not just the questions. We have
the qualitative statements. And there's no doubt
we did -- we did pretests very carefully in this
methodology. And you'll notice the first author is
Min Ding, which is the authority that Professor
McFadden cites.

Q. Okay. Now, with respect to the
incentive alignments, it's your testimony, isn't
it, that a respondent has to understand how the
specific mechanics of an incentive alignment work
for it to be reliable; is that right?

A. No, not quite. What they have to be is
they have to understand that it's in their best
interest to tell the truth and think hard. And in
Professor McFadden's language, because it was
confusing it actually pushed people either too high

or too low. He actually would have been better off
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with having just a statement say, you know, we're
watching you. You have to word it in the words of
the consumer, of course, but a shorter statement
than he had that encouraged them to think hard and
answer truthfully.

Q. Okay. You previously mentioned the
work of Min Ding in this field?

A. Yes.

Q. And in your testimony you discuss at
several points his writings on incentive
alignments; is that right?

A. Yes.

Q. And you note on Page 34, Note 73 of
your testimony that you've coauthored papers with
Min Ding in which you've used incentive alignments
and you discuss the challenges of incentive

alignment at length with him; is that right?

A. That's correct.
Q. If you could, please, turn to Page -~
Tab 9. You'll see an article in which Min Ding is

one of the coauthors and it's called "A Simple
Mechanism to Incentive Aligned Conjoint
Experiments"?

A. Yes.

Q. And it's published in the International
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Journal of Research and Marketing. And you are on
the editorial review board of that journal, aren't
you?

A. Yes, I am.

Q. Now, let's look at this article to see
if you recall discussing any of the topic that were
raised in your conversations with Mr. Ding with
respect to incentive alignments.

If you look at the abstract of the
article, it's comparing what are called rank order
incentive alignment mechanisms to willingness to
pay incentive alined mechanisms.

Do you see that?

A. Yes. There are many incentive
alignment mechanisms.

Q. And one of the things it notes in the
abstract, actually, is that willingness to pay
incentive alignments can be relatively difficult
for the average respondent to understand.

Do you see that?

A. Yes. That's why you really want to

pretest them.

Q. Now, 1f we go to Page 30 of the
article -- and I'm looking at page numbers in the
upper right-hand corner -- and we look at the
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second full paragraph starting with "In summary."
Do you see that?
A. Yes. I see that.
Q. It says: "In summary, despite a strong

preference on the part of respondents for rank

order over WIP" ~- I think that's willingness to
pay —- there is no discernible difference in
accuracy."

And if you go a little bit further down
in that paragraph, it notes that the author's first
regression included a measure of understanding
reflected in the average of two five-point scales
assessing the extent to which the respondents
understood the meaning of the incentive and if they
understood why it motivates truthful behavior.

Do you see that?

A, Okay. I see a number of statistical --
where exactly are you quoting?

Q. I'm sorry. I was —-- the sentence
that's around halfway down the paragraph starting

with "The first regression included.”

A. "The first regression” -- okay.
Measure of understanding. Just a second while I
read it.

Q. Okay.

5619
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A. Okay.
Q. And if you go to the last sentence in
that paragraph, it states: "In other words, the

effect of the methods are robust even when
respondents do not particularly like them or
understood them."

Do you see that?

A. I see that.
Q. And if we go to the next column where
it's —-- the title is "Conclusions and General

Discussion,” and we go in the second paragraph, and
around a little over halfway down the paragraph
starting with the word "Accordingly."

Do you see that?

Says: "Accordingly, the value of the
mechanism”?

I'm sorry. I'm in the right-hand
column of Page 30 under the heading "Conclusions
and General Discussion,"” the second paragraph.

A. "Combining new results"?

Q. "Accordingly, the value of the
mechanism”?

A. The right-hand paragraph —--

0. The right-hand column on Page 30, the

second paragraph under the heading "Conclusions and
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General Discussion."”

A. It's is appropriate to speculate" —-

Q. Yeah. And I'm moving down further
where it says "Accordingly," around half --

A. "Accordingly, the value" --

Q. Yeah. And it says: "Accordingly, the
value of the mechanism may depend less on a
respondent's understanding why it works or liking
how it works and more on a simple alignment of what
happens in a conjoint exercise with what happens in
the marketplace."

Do you see that?

A, I see that.

Q. Okay. Did you have any discussions
with Mr. Ding regarding his conclusions in this
article?

A. Well, absolutely. I've worked with and
am working with Song Ting Dong, Joel Huber, and Min
Dong, the three authors on this.

I do know that they put extreme care
into designing their incentive alignments. In
fact, we're doing a study right now where we're,
again, in our third pretest to get it right.

I -~ of the set that they used, I would

expect, again, knowing Min, that they put a lot of
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1 care on pretest into it. So they're finding that
2 there are some people who fully understand it, but
3 some people understand it less.

4 The problem with Professor McFadden's
5 1is it's long, complex, and it has a tendency to

6 push people either too high or too low.

7 So I fully agree if it's simpler, and

8 they didn't fully understand all the mechanisms but
9 1t wasn't biased, it would have been much better

10 than having what he had.

11 Q. Okay. Well, here you didn't actually
12 test whether people in your survey who you've

‘ 13 categorized as understanding the incentive

14 alignment gave different willingness to pay values
15 than those who you categorized as not incenting the
16 incentive alignment, did you?

17 A. I don't have a sufficient sample size
18 with 53 respondents to run a hierarchical Bayes.

19 Q. And you haven't compared the

20 willingness to pay values of those respondents who
21 you categorized as understanding the survey with

22 the willingness to pay values in Dr. McFadden's

23 survey, have you?

24 A. The sample size of 53, while it's very

‘ 25 large for a qualitative study, it's not sufficient
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for a hierarchical Bayes conjoint study.

Q. Let's —-

A. It just technically would be
inappropriate to estimate willingness to pay from
those 53 respondents.

Q. But you didn't attempt to do so. You
weren't interested in what the willingness to pay
value comparisons would be.

A. Well, it would not have been
statistically appropriate to do it. 1It's not that
I'm not interested. 1I've used hierarchical Bayes.
You got to have fairly high sample sizes. And his
sample size of 900 is sufficient. 53 is not.

Q. Let's go to your demonstratives, back
to Exhibit 3, which I believe is Page 11 of your
demonstratives, if you have them in front of you.
And this is Exhibit 3 from your report.

And here you note the levels of

understanding --

A. Sorry. What number again-?

Q. I'm sorry. Page 11.

A. Okay.

Q. You note the levels of understanding
that you found in Professor Hauser's -- sorry -- in

Professor McFadden's survey.
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And for several of the future you find
levels of understanding between 90 and 100 percent.
For example, on-demand you find had a 92 percent
level of understanding. Mobile device streaming
had a 96 percent level of understanding. Skip
limits and advertising had a hundred percent level
of advertising.

And for some features you found levels
of between 75 and 90 percent. So playlist method
had an understanding of near 80 at 79 percent --
I'm sorry. Playlist method generated by a computer
algorithm specifically, the computer algorithm had
a level of understanding of near 80 percent at 79
percent. Offline listening had a level of
understanding of 85 percent.

MR. BLAVIN: Sorry.

JUDGE FEDER: Sorry. I know we're
short on time. I haven't heard a question in all
of this discussion.

MR. BLAVIN: Okay. I'm just reviewing
this to make sure I've got the testimony right here
on the levels of understanding. But I'll move on
to a question.

BY MR. BLAVIN:

Q. Now, you previously testified that vyou

5624
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would expect in your own surveys levels of
understanding of between 97 and 98 percent to give
you confidence; is that right?

A. Yes. That's the goal. That's the
goal.

Q. Okay. So if we could turn to Page 107

JUDGE STRICKLER: Of which document,
which tab?

MR. BLAVIN: I'm sorry. Tab 10 of the
cross binder.

MR. MILLER: Your Honor -- well, I'1l1l
let him ask his question.

BY MR. BLAVIN:

0. Now, this, Professor Hauser, is the
declaration of David Recine. Now, he was Samsung's
expert in the Apple versus Samsung litigation.

Do you recall?

MR. MILLER: Your Honor, we have an
objection to this. This is a declaration from
someone other than Professor Hauser in an entirely
different case. It's outside the scope of what
he's testifying about.

CHIEF JUDGE BARNETT: Mr. Blavin?

MR. BLAVIN: Your Honors, I plan to use

this document purely for impeachment purposes.
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Professor Recine here did a similar qualitative
survey of one of Professor Hauser's prior surveys
in which he found different levels of understanding
than Professor Hauser had stated that he would
expect to be necessary for his own survey to be
reliable.

MR. MILLER: The fact that a different
expert in a different case came up with a different
-— on different facts came up with a different
level we submit is irrelevant.

CHIEF JUDGE BARNETT: The objection is
sustained. Never the mind the fact it's marked
confidential, attorneys' eyes only —--

MR. BLAVIN: This is the public
version -—-—

CHIEF JUDGE BARNETT: -— by the
Northern District of California.

MR. BLAVIN: But, Your Honor, just to
say one more thing, the gquestions listed in the
declaration are almost identical to the gquestions
listed in Professor Hauser's own survey in this
case.

CHIEF JUDGE BARNETT: You'wve made your
proffer Mr. Blavin.

BY MR. BLAVIN:
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0. Now, you recall, Professor Hauser, that
Professor McFadden had testified at the hearing in
this case that, although individual respondents --
there may be some confusion there, there may be
some fuzziness there —-- overall, because there was
statistical averaging, that he gave very limited
weight -- the fuzziness at the individual level had
very limited weight in terms of his final results;

is that right?

A. Did he testify to that?

Q. Yes.

A. Roughly that is what he testified to.
Q. Now, you've taken a similar position

when people have attacked your conjoint surveys,
as, for example, having inconsistent or absurd
results; is that right?

A. No, I have not taken -- there's a lot
of subtlety there. And this actually goes to a lot
of technical details of the hierarchical Bayes
study. And I'm happy to talk about these at
length. But it's different than what Professor
McFadden is referring to.

Q. All right. So if we go to Tab 11 in
the cross binder --

MR. MILLER: Your Honor, we'd have the
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same objection to this.

MR. BLAVIN: There is his own

testimony.
MR. MILLER: 1It's still a different
case. Outside the scope of what he's —--
MR. BLAVIN: Your Honor --
CHIEF JUDGE BARNETT: Overruled.
MR. BLAVIN: Thank you, Your Honor.
BY MR. BLAVIN:
Q. If you turn to Page 7, Paragraph 19,

you will see that Professor Wend, who is attacking

your survey in the Apple versus Samsung litigation,

that -- you're describing his testimony, and you're
saying: "Professor Wend claims my conjoint survey
vields irrational results. More specifically, he

uses a statistical model to predict that, when
faced with two identical but differently priced
items, a number of consumers will choose the more
expensive one; or that, when faced with two
identically priced items in which one is
objectively better than the other, all their
features are the same, but one has 16 gigabytes of
memory while the other has 32 gigabytes of memory,
a number of consumers will choose the objectively

less attractive item."
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And if you go to Paragraph 21 --

MR. MILLER: Your Honor, he's just
reading the entire document into the record.
There's no question here.

MR. BLAVIN: TI'm getting to the
question right now. And this is the final document
I'll be discussing.

MR. MILLER: That's still not a
justification for reading the document.

CHIEF JUDGE BARNETT: Why don't you

direct his attention to the paragraph. We can all
read it. You don't need to read it into the
record. Go ahead. Then you can ask your question.

BY MR. BLAVIN:

Q. Okay. If you look at Paragraph 21,
your response to that criticism.

So, Professor Hauser, isn't this
exactly what Dr. McFadden said in response to your
criticism of his survey?

A. Not even close. I think, if you read
on, you'll see that my response is Professor Wend
identified no irrational responses among the
respondents, that he was making predictions in his
own analysis, and everything he was coming up with

was his own predictions. And I'll point out
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that —- I don't know if I can.

CHIEF JUDGE BARNETT: Professor Hauser,
there's no pending question.

THE WITNESS: Okay, ma'am.

MR. BLAVIN: Thank you, Your Honor.

BY MR. BLAVIN:

Q. Last set of questions very quickly.

With respect to the completion rate, if
you just focus on those who began and finished the
Part B of the survey, isn’'t it true that
approximately 83 percent of respondents who started
Part B finished Part B?

A. Overall respondents ~- I think adults
it was 83 percent. Teens it was 67.5 percent.
Normally you expect completion rates around 97
percent.

Q. But in your own prior surveys, you've
had completion rates of, you know, more than 10
pexrcent of people not finishing the survey; isn't
that right?

A. Well, I reviewed certainly the surveys
we did in Apple. Those were 98, 97. The last time
I testified before the CRB judges, we had a 97
percent completion rate.

Q. If you look at -~

(866) 448 - DEPO  www.CapitalReportingCompany.com  © 2015




Capital Reporting Company
Day 20 In Re: Determination of Royalty Rates (Public) 05-22-2015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5631
A. Could be that there's been studies

where we've had lower.
Which ones.

0. Okay. Well, in Tab 8, the unstructured
direct solicitation of decision rules, which we
discussed before, one Page 119 you note that you
had a completion rate in that case of 88.3 percent.

Does that sound right?

A. Let's go and see if it's completion
rate or response rate.

Q. Okay.

JUDGE STRICKLER: What page?
MR. BLAVIN: Page 119.
THE WITNESS: What tab?

BY MR. BLAVIN:

Q. 8.
A. What page?
Q. On 119, the first full paragraph under

the heading "Participants and Survey Design."

The last two sentences, you note that
this represents a completion rate of 88.3 percent;
is that right?

A. 119.
Q. It's the first full paragraph on the

right-hand column under "Participants and Study
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Design."

A. Yes. If you'll notice that this is a
—— respondents completed the guestionnaire and then
were asked three weeks later to come back. And
that's -- there was a three-week intervene. So
we're actually obtaining an 88 percent response
rate given that there's a three-week period between
the first set of questionnaires and the second
questionnaires.

That's different than having sat down
and -- McFadden's not -- Professor McFadden is not
even getting that in a survey where people are
literally taking it all at once.

MR. BLAVIN: ©No further questions, Your
Honor.

MR. MILLER: No questions.

JUDGE STRICKLER: I have just two
questions.

Dr. Hauser, without telling me what any
results were, question 34 you responded and said
there was no tabulation in your report.

Why was there no tabulation in your
report?

THE WITNESS: Which one? It was 347

JUDGE STRICKLER: I'm sorry. Appendix
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D to your report. It's the conjoint study,

Question No. 34.

THE WITNESS: Yes.

JUDGE STRICKLER: You testified that
you did not put a tabulation in the report.

Without telling me the details of the
tabulation, why wasn't it included in the report?

THE WITNESS: Oh, these questions would
have -- we already had found a lot of confusion.
And let me read 34 so I've got the exact one.

JUDGE STRICKLER: Sure thing.

THE WITNESS: What tab is this again?

JUDGE STRICKLER: Appendix D to your --
I think to your written rebuttal statement —-- your
written rebuttal testimony.

It's Appendix D, and it's Page D13. Or
the exhibit number, the bold page numbers, 14 of
15. 1In the very, very back of Appendix -- almost
to the very end of —-

THE WITNESS: Right. ©No, no. I see
it.

"If you were presented with these
options and had to spend your own money, would you
choose the same onions?"

JUDGE STRICKLER: Right. That's the
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one that you testified was not tabulated in your
report, correct?

THE WITNESS: Right. It wasn't
tabulated. These would have -- these sort of
crossed and there might have been some more people
confused. And we sort of didn't want to pile on.
I can give you the numbers, but I guess that's --

JUDGE STRICKLER: What do you mean you
wouldn't want to pile on-?

You mean you wouldn't -- are you saying
it would have reenforced your opinion?

THE WITNESS: Yes.

JUDGE STRICKLER: But you didn't want
to reenforce your opinion?

THE WITNESS: Well, at some point I

just -- I mean I can put them in. I'm not afraid
of the numbers. But I guess we just didn't put
them in.

JUDGE STRICKLER: And the other
question that counsel asked you about was Question
No. 37 on the next page, 15 of 15.

The question was: "Did you or did you
not understand the explanations of features in the
survey? Why do you say that?"

And I think your testimony was: "That

5634
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was not code at all by the coders."”

THE WITNESS: No. Basically --

JUDGE STRICKLER: ©No, I'm wrong; or no,
that wasn't coded?

THE WITNESS: It was not coded.

JUDGE STRICKLER: Why wasn't it coded?

THE WITNESS: We ran out of time in the
coding. That's all.

JUDGE STRICKLER: But you coded all the
others?

THE WITNESS: We coded the first four,
yes.

JUDGE STRICKLER: Just the first -- the
answer to the first four questions?

THE WITNESS: Q 32 through Q 36.

JUDGE STRICKLER: How about all the
ones before that, Q 1 through Q --

THE WITNESS: Oh, those are definitely.
Yeah. Everything up to that. Everything up to Q
36 was coded.

JUDGE STRICKLER: You ran out of time.

How long would it have taken to code
it

THE WITNESS: Well, you have to have --

it's longer than you would think because you're --
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JUDGE STRICKLER: I have no idea. I'm

not thinking anything.

THE WITNESS: Oh. Two, three days of
two independent judges looking at the videotapes,
taking breaks.

JUDGE STRICKLER: And when you decided
which answers to code and -- which categories of
answers to code and which categories of answers not
to code, did you do it sequentially, "Let's start
with No. 1 and get as far as we can"; or did you
pick and choose among the ones you were going to
code until you ran out of time.

THE WITNESS: Until we ran out of time.

JUDGE STRICKLER: So you picked and
chose —-- did you go from 1 to -~

THE WITNESS: Oh, we went from 1 to --
everything up -- 1 to 35 is coded.

JUDGE STRICKLER: And then it was like,
"Gee, look at the time. We're done"?

THE WITNESS: Yeah. Sorry.

JUDGE STRICKLER: Okay. Thank you.

MR. MILLER: Your Honor, if I could
follow up on -- to get you to explain -- I can do
it here very quickly.

REDIRECT EXAMINATION BY COUNSEL FOR
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IHEARTMEDIA AND NAB

MR. MILLER:

0. You mentioned that there -- if you had

coded or tabulated these additional questions, it

would have only showed more confusion.

Can you explain what you mean?

MR

data analysis.

BY
Q. No.
numbers. I'm

Strickler's qu
didn't do it.
JU

he answers, so

. BLAVIN: Your Honor, this is new

MR. MILLER:
I'm not asking for any analysis or
just -- in response to Judge

estion, just a gquestion of why you

DGE STRICKLER: Well, wait. Before

you're asking for his conclusion

with absolutely no analysis behind it.

MR
didn't feel th
confusion, is

CH
the question,
question.

TH

guestion.

. MILLER: Just the reason they

e need to code in light of the

all -- is my only question.

IEY JUDGE BARNETT: You may answer

Professor, if you understand the

E WITNESS: I understand the

And unfortunately, I don't know the

5637
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answer to how many more people it would have added
to the confusion. But it couldn't have subtracted
people. So it may have added a few more people,
but it wouldn't have subtracted anybody.

JUDGE STRICKLER: But whatever support
it may or may not be, that conclusion, there's no
analysis in the record.

THE WITNESS: No. There's no analysis
in the record. I memorized the numbers, but I'm
not allowed to give them.

JUDGE STRICKLER: Thank you.

MR. MILLER: ©No further questions.

CHIEF JUDGE BARNETT: Thank you.

We have a three-day weekend.

MR. POMERANTZ: Your Honor, we'll
probably -- I'm sure we'll be talking over the
weekend about next Tuesday's witness schedule.

I am not certain whether the names
you've been given so far will finish the day. If
we add any witnesses, we'll e-mail Your Honors so
that you know if there's a new witness that you're
going to see on Tuesday that we haven't told you
about.

If you don't hear from us, then I

assume we're Jjust going to stick with the lineup

5638
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that's been previous provided.

JUDGE STRICKLER: That was Dr. Katz
starting it off on Tuesday?

MR. POMERANTZ: Correct. I'm certain
that's the way we're -- I'm pretty that's where
we're starting.

CHIEF JUDGE BARNETT: Katz and then?

MR. MILLS: Professor Katz and then
John Dimick.

CHIEF JUDGE BARNETT: Dimick. Okay.

JUDGE STRICKLER: Do you know anything
after that or --

MR. POMERANTZ: I think it's Mr. Cutler
after that.

MR. HANSEN: No. We've got to find a
time for Cutler. We're going to have to talk to
people about that.

MR. POMERANTZ: That's news to us.

CHIEF JUDGE BARNETT: Well, we can
count on Katz and Dimick, correct?

MR. POMERANTZ: Yes.

CHIEF JUDGE BARNETT: Thank you.

Enjoy your long weekend. We will see
you back here on Monday at 9:00.

MR. POMERANTZ: Tuesday.’
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CHIEF JUDGE BARNETT: Tuesday.

you.

(Whereupon, the proceeding was

adjourned at 2:15 p.m.)

Thank
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CERTIFICATE OF COURT REPORTER

I, Bonnie L. Russo, do hereby certify that the
foregoing transcript is a true record of the
proceedings to the best of my ability, that I am
not related to or employed by any of the parties
involved in these proceedings, and, further, that T
am not a relative or employee of any attorney or
counsel employed by the parties hereto, or

financially interested in the proceedings.

S £ o

Notary Public

My Commission Expires:

May 16, 2016
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