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P R 0 C E E D I N G S

6258

(PUBLIC SESSION)

CHIEF JUDGE BARNETT: Good morning.

5 Pleasebe seated.

Counsel for SoundExchangeand everyone,

7 we have admitted some paper documentssubject to

8 identification on the disks in native format, the

9 whole of the transactionin documents. I think

10 those are 86 and 87, those disks?

12

MS. WHITTLE: 80 and 87.

CHIEF JUDGE BARNETT: 80 and 87. My

13 impression, and you can correct me if it's the

14 wrong impression, my impression is that those disks

15 contain a lot of material, not all of which will be

16 part of an admitted exhibit; is that correct?

17 MR. POMERANTZ: Ms. Ehler is not here,

18 so I'l do my best. I believe everything in there

19 is to be admitted. It is -- theseare various

20 documentsthat are related to the agreementsthat
21 are -- that have been discussed,and I believe

22 they'ebeen reviewed by all of the parties here,

23 and a narrower subsetwas included on the disks

24 that had been submitted. I can confirm that with

25 Ms. Ehler when I speak to her, but I believe
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1 everything on those disks was supposedto be

2 submitted.

6259

CHIEF JUDGE BARNETT: Okay. So you

4 have submitted replacementdisks at this point that
5 are edited?

MR. POMERANTZ: Correct.

CHIEF JUDGE BARNETT: That's all we

8 neededto know.

10

MR. POMERANTZ: Correct.

CHIEF JUDGE BARNETT: We didn't have to
11 want to weigh through a bunch of bits and bites and

12 not know what they were.

13 MR. POMERANTZ: I think earlier this
14 week, we handed some disks to Ms. Whittle, and it
15 is those disk that are the replacementdisks.

CHIEF JUDGE BARNETT: Right. Thank

17 you.

18

20

22

23

Mr. Malone.

MR. MALONE: Good morning.

CHIEF JUDGE BARNETT: Good morning.

MR. MALONE: I call Captain Kass.

CHIEF JUDGE BARNETT: All right.
MR. MALONE: The witness book, Your

24 Honor, is the one that I distributedwith Mr.

25 Papishwhen he was here and I think there are
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1 enough copies that we can provide duplicates.
62 60

CHIEF JUDGE BARNETT: Okay. Good.

3 Thank you. I have already taken mine into the

4 other space.

MR. MALONE: Val, the bench needs

6 copies

CHIEF JUDGE BARNETT: That's okay. I

8 just offloaded a bunch of things.
I'm sorry, sir, could you pleasestand

10 and raise your right hand.

1 1 FREDERICK J KASS f JR

12 being first duly sworn, to tell the truth, the

13 whole truth and nothing but the truth, testified as

14 follows:

15 DIRECT EXAMINATION BY COUNSEL FOR INTERCOLLEGIATE

16 BROADCASTING SYSTEM AND HARVARD RADIO

17 BY MR. MALONE:

18 Will you state your name for the

19 record, please.

20

21

22

23

Q.

Q ~

Frederick J. Kass, Jr.
And where is your residence?

New Windsor, New York.

Which is just south of Newburgh'?

Just north of U.S. Military Academy at
25 West Point.
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All right.
CHIEF JUDGE BARNETT: I'm sorry, Mr.

6261

3 Kass, just for the record, can you spell your last
4 name, please.

THE WITNESS: Yes. Kilo Alpha Sierra
6 Sierra.

CHIEF JUDGE BARNETT: Thank you.

BY MR. MALONE:

I have just handed you a statement

10 which is marked by the Court as IBS Exhibit 9000.

11 Would you look at that and identify it, please.
12 Yes. It's my testimony -- my written
13 testimony on behalf of the Intercollegiate
14 BroadcastingSystem.

15 On the last page, is that your

16 signature?

17 Yes.

18 Q ~ And is the -- the statementsof fact in

19 the written testimony currently true and correct?
20 Yes.

21 What is your relationship to the

22 IntercollegiateBroadcastingSystem?

23 A. I'm the current chief executive

24 officer, volunteer chief executive officer and

25 treasurer.
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Q ~ And does the Intercollegiate
62 62

2 BroadcastingSystem have any employees?

3 A. No one is paid. We are all volunteers.

4 Q ~ And what. was your first association

5 with college radio?

When I was 17, a freshmanat Lehigh

7 University, 1960, I was managerof the radio

8 station, became interestedin IBS, and have

9 basically been with them ever since.

10 Q. And would you briefly canvas your

11 military career?

12 I retired navy captain, 30 years of

13 service, multiple combat tours in Vietnam and

14 Desert. Storm. I guess that'
15 Q ~ All right.

A. I served from -- I was commissionedin

17 1964 and I retired in 1996.

18 Q. And do you have a relationshipwith a

19 military entity of the New York State?

20 A. I do. Governor Mario Cuomo, when I

21 retired from active federal duty appointedme as

22 the commanderof the New York State Naval Militia,
23 which is the state duty, the Navy, Marine Corps and

24 Coast Guard.

25 What is the composition of the

(866)448 - DEPO www.CapitalReportingCompany.corn  2015
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1 IntercollegiateBroadcastSystem?
62 63

Approximately 800 high school,

3 community college, state college and universities,
4 the vast majority of which are public entities of

5 our 50 states.
And are theseall homogenousor are

7 there various types of student stationmembers?

They are dramatically different from

9 the smallest, which would be the high school

10 stationsand the community college stations. They

11 have no dormitories. They are not a residential
12 activity, so they have very limited broadcasting

13 activities to the state colleges and then the major

14 universitieswhich might have 40 or 50,000

15 students. Essentiallyall of the students,because

16 theseare student radio stations, literally exist
17 for the progressof scienceand musical arts. They

18 are trying to build skill sets up, and they use the

19 radio station as -- much like a science lab, a

20 physics lab or a chem lab. It is a communications

21 room.

22

23

Q ~ To what extent are the studentspaid?

They are all volunteer.

CHIEF JUDGE BARNETT: Excuse me. Nr.

25 Kass, you indicated that a vast majority of the
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1 members are public entities. Do you have a

2 breakdown of percentageor numbers on how many are

3 public and how many are private?

62 64

THE WITNESS: It is roughly 80 percent

5 public and 15 percentprivate, to the extent that
6 Harvard University is -- or Harvard College is
7 private, and then about five percent are

8 community-based,that necessarily-- they are not

9 necessarilyfinanced by an entity of the state.
10 They are financed by the community.

12

CHIEF JUDGE BARNETT: Thank you.

THE WITNESS: You'e welcome.

13 BY MR. MALONE:

And are some of these stations
15 extracurricularactivities?
16 Yes, most of them are.
17 Q ~ And is there a problem with the

18 stationspaying money to SoundExchange,those that
19 are state institutions?
20 Yes, many of the 50 stateshave a rule

21 that the state taxpayermoney cannot be paid for

22 lobbying or a lobbying group and SoundExchangeuses

23 some of their money for lobbying.

24 Q. Would you elaborate,please, on the

25 activities that member stationsparticipate in with
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1 respect to IBS?
6265

Absolutely. IBS is basically 75 years

3 of best managementpracticesand what have you.

4 The way we communicatethose practices to our

5 members are coast to coast conferencesin the fall,
6 which are held at IBS member colleges and

7 universities. We have a major conferencein New

8 York City in March. In addition to that, the best

9 way to learn is to have fun and be incentivized, so

10 we have an extensive rewards program and that
11 there is over 4,000 entries into that and the

12 studentsare very anxious to win those awards.

13 By entires, you mean programs?

Yes. Best sports program at the

15 University of Connecticut for women's basketball.
16 Q. And a volunteer member of the staff
17 listens to all 4, 000 of these?

18 We have about 200 volunteersand the

19 judges tend to be radio professionalsthat also

20 speak at our conference. We have roughly 200

21 governmentand radio professionalsand on occasion,

22 SoundExchangepeople.

23 Q. Going back to the classifications, if
24 you will, or types of stations, to what extent do

25 they differ in terms of the number of hours of
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1 operationper channel?
62 66

The smaller stations, that would be the

3 high school stations and the community college

4 stations are on the air, so to speak, roughly three

5 hours a day, five days a week, 15 hours a week, and

6 they have about a 39-week year with vacationsand

7 spring break, et cetera, so they are putting it in

8 terms of ATH or averagetuning hours, they are on

9 the air about 1,755 hours a year.

10 MR. CHOUDHURY: Your Honor, this is
11 beyond the scope. There are no numbers of ATH or

12 estimatesin his testimony.

13 MR. MALONE: Well, if Your Honor

14 please, he is describing the membershipcomposition

15 of IBS and as he has laid the foundation by saying

16 there are different types, his testimony in total
17 will describe, for the bench, the types of stations
18 that are members of IBS. This is how the 800

19 members of his testimony refers to breakdown.

20 CHIEF JUDGE BARNETT: Sustained.

21 JUDGE FEDER: Mr . Malone, can you pull
22 the microphone a little closer to you.

23 MR. MALONE: I'm sorry.

BY MR. MALONE:

25 Q. I am going to hand you a document
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1 marked IBS Exhibit No. 9001, which in the witness

2 binder is Tab 4, and would you identify that,
3 please.

62 67

Yes, this is IBS comments on

5 SoundExchangeand CPI joint rate proposal.

Q. And again, going to the last page, is
7 that your signature?

A. Yes, it is
MR. CHOUDHURY: Your Honor, we object

10 to questionsand the admissionof this exhibit. We

11 understandthese comments are part of the overall
12 record in the proceeding,but there is nothing in

13 the testimony about this document.

14 MR. MALONE: If Your Honor please, the

15 sequenceof events here is that CBI joined in a

16 motion to adopt certain regulationsthat they

17 agreedupon with SoundExchange. That was filed,
18 and we opposedthat, and in the comments we filed,
19 you will note that the -- on information and

20 belief, we indicated that the -- there were some

21 problems with the bona fides of the agreement

22 becauseof some side payments.

23 SoundExchange-- I'm sorry, CBI filed
24 written testimony. We filed interrogatoriesand

25 documentproduction requestswhich were denied, and
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1 so SoundExchange-- or I'm sorry, CBI did not offer

2 a witness in this proceedingso that is certainly
3 not supportedby testimony, and I think our

4 position would be that the proposal is — — you know,

5 what's sauce for the goose is sauce for the gander.

62 68

And if our opposition is going to be

7 not admitted, then we don't think that there is any

8 evidence in the record that supports the agreement

9 betweenSoundExchangeand CBI, and so I think the

10 consequencesof excluding our opposition would also

11 have the effect of excluding any affirmative
12 showing by CBI, and without that, I don't think

13 there is any record support for the CBI proposal.

15

CHIEF JUDGE BARNETT: Mr . Choudhury?

MR. MALONE: Brie fly, we don' think

16 this situation is any different than the situation
17 with Mr. Papish, and in fact, in this situation,
18 there was certainly opportunity to file rebuttal
19 testimony in this proceedingand that was not filed
20 by IBS in this proceeding, and of course, this
21 document is part of the record with all of the

22 comments that were filed about the settlementwhich

23 were not just from IBS but with respectto the fact

24 record and the testimony of this witness which

25 should be restricted to his written direct
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1 testimony, we don' think there is anything that
2 addressesthat here.

62 69

CHIEF JUDGE BARNETT: Mr. Malone, the

4 proposedsettlementbetweenSoundExchangeand CBI

5 was published, as you are well aware. We did

6 receive comments on that. Those comments are part
7 of the overall record. They relate solely to the

8 CBI settlementand our -- while that is not

9 unrelatedto what we are doing here, our

10 considerationof those commentswill be done in the

11 context of that settlement.
12 MR. MALONE: Well, if Your Honor

13 please, that's -- however the bench wants to deal

14 with that is fine. I do think that there are

15 seriousallegationswhich are unrebuttedon paper

16 or in live testimony, and we will stand on the

17 record as you have it.
18

19

CHIEF JUDGE BARNETT: Okay. Thank you.

MR. MALONE: I think that concludesmy

20 questions,Mr. Kass.

21 JUDGE FEDER: Mr. Malone, did you

22 intend to offer the written testimony?

23 MR. MALONE: I'm sorry, Your Honor, I

24 neglectedto do that. Thank you.

25 We offer Exhibit 9000.
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CHIEF JUDGE BARNETT: Is Exhibit 9004
6270

2 hi s testimony'?

MS. WHITTLE: 9000 is the written
4 testimony of Mr. Kass

CHIEF JUDGE BARNETT: 9000, oh, I

6 thought it was 9004.

MR. MALONE: No, we are not that
8 prole f1c.

CHIEF JUDGE BARNETT: Any objection to

10 Exhibit 9000?

MR. CHOUDHURY: No obj ection.
CHIEF JUDGE BARNETT: Exhibit 9000 is

13 admitted. Thank you, Mr. Malone.

(IBS Exhibit No. 9000 was admitted into
15 evidence.)

CHIEF JUDGE BARNETT: Mr . Kass, you

17 might have some more questionsto answer, so we'e
18 not going to let you off the hook that easy.

19 CROSS— EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

20 BY MR. CHOUDHURY:

21 Q. I will let you off the hook pretty
22 easy. Thank you for your patience in waiting with

23 us for your testimony.

As you know, my name is Anjan Choudhury

25 and I representSoundExchange. Just a couple of
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1 questions
6271

There are members of IBS who don'

3 Webcast, correct?

A. Yes.

Q ~ And do you know what percentageof your

6 total membershipengaging in Webcasting?

7 A.

Do you know how many -- well, let me

9 ask you: You know, in your testimony, you referred
10 to the state laws.

Do you recall what

12 Yes.

Q ~ Can you identify an example of one of

14 those state laws?

15 A. By chapterand verse? I mean, New York

16 State, for instance, which I am a citizen of, has a

17 statute-- actually numerous statuteswhich say

18 that New York State taxpayermoney may not be used

19 for -- to pay a lobbyist or lobbying organizations.
20 Q ~ And what you mean by that, is that
21 those laws mean that you can' donate, for example,

22 to a lobbying organization, correct?
23 No. It means that you can't use state
24 taxpayermoney to pay an organizationthat lobbies.
25 Q ~ Would you agree that state taxpayer
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1 organizations,like IBS members, they pay

2 electricity bills, correct?

3 A. Typically, no. They are provided free

4 by the university.
5 Q ~ So it's your testimony that under your

6 understandingof the laws, that state organizations

7 cannot pay any bills for any organizationthat has

8 a lobbying component to it?
9 A. Correct.

6272

10

12

Q ~ And you are not a lawyer, correct?

Absolutely not.

MR. CHOUDHURY: Thank you. That is
13 all.
14 CHIEF JUDGE BARNETT: Any further
15 questionsfrom anyone?

16

17

Thank you very much, Mr. Kass.

THE WITNESS: Thank you, Your Honor.

18 (Witness excused.)

MR. POMERANTZ: Your Honor,

20 SoundExchangecalls ProfessorDaniel Rubinfeld as

21 our next witness.

CHIEF JUDGE BARNETT: Professor

23 Rubinfeld, you remain under oath, so you may be

24 seated.

25 DANIEL L. RUBINFELD,
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1 having been previously duly sworn, to tell the

2 truth, the whole truth and nothing but the truth,
3 testified as follows:

6273

MR. POMERANTZ: Just so everybodyhas

5 what they should have, there should be two binders,

6 the first of which I believe is just his direct and

7 rebuttal testimony with exhibits, and the second is
8 some other documentswe may refer to during the

9 course of the examination. I believe inside the

10 pocket part of the -- maybe the first binder will
11 be some demonstrativeslides that we will be going

12 through.

13 DIRECT EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

15

17 Q ~

BY MR . POMERANT Z:

Good morning, ProfessorRubinfeld.

Good morning.

I remind you that you are still under

18 oath.

19 I am.

20 So we are here today to discussyour

21 written rebuttal testimony and, in particular,
22 we'e going to addressjust a few of the topics
23 that you raised there.

Let's look at the first slide. If you

25 could tell the judges what topics we will be

(866)448 - DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

1 addressingthis morning.
6274

Sure. I will be commenting on some

3 aspectsof the iHeart —Warner deal as a possible
4 benchmark, and then I'l also talk about the

5 Pandora— Merlin deal, and then I want to make a few

6 responsesto some of the critiques of the

7 interactivity adjustmentthat I used to go from the

8 interactive services to get a benchmarkwith

9 respectto noninteractives.
10 Q- Right.

MR. POMERANTZ: So, Your Honor, the

12 first topic, the iHeart—Warner topic, will be

13 confidential. One small port.ion of the

14 Pandora— Merlin will also be confidential. The rest
15 will be open.

16 So I think if we can start with it
17 closed and then we 'l bring everybodyback.

18 CHIEF JUDGE BARNETT: Thank you.

19 Anyone in the courtroom who has not signed the

20 nondisclosurecertificate, pleasewait outside.

21

22

(THIS ENDS PUBLIC SESSION)

(RESTRICTED SESSION BOUND SEPARATELY)

23

25
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6275

10

12

13

15

16

17

18

20

21

22

23

25
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(THIS BEGINS PUBLIC SESSION)

BY MR. POMERANTZ:

6295

Now, ProfessorRubinfeld, if we could

4 turn back to Slide 12

Is this a summary of the points you

6 want to addresstoday relating to Pandora— Merlin?

Yes.

Q. Let' go to the first point, which I

9 think is describedon tab — — on Slide 13.

10 Could you just walk the judges through

11 your views about the effects of the shadow of the

12 statutory license on the Pandora— Merlin deal?

13 Yes. My view is that this deal, like
14 the iHeart deal is — — was affected by the shadow of

15 the statutory license. There is just no way to

16 avoid that.
17 In this particular case, you see the

18 effeet of the shadow becausethe headline rate on

19 the deal was essentiallya mirror of the Pureplay

20 rates, and so everyone knew when the deal was being

21 negotiatedthat Pandorahad the option to take

22 to accept the Pureplay rates and enter into this
23 deal, but it is very hard for me to see why the

24 shadow wouldn't have a big effect on the

25 negotiations,and the deal ends on the last day of
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1 the rate period. Everything fits very closely to

2 the Pureplay settlementitself.

6296

And then if we could go to the next

4 slide, Slide 14

Could you explain to the judges your

6 views as to whether the Pandora— Merlin deal is
7 representativeas — — for purposesof benchmark

8 considerations?

Sure. As I think I expressedin my

10 original testimony, I would be very concerned

11 myself without relying on a single agreementin

12 order to reach a decision about what the

13 appropriaterate setting ought to be, and that is
14 particularly true becausethe agreementwas one

15 that was affected by the shadow.

16 This particular agreementwith Merlin

17 involves -- does not involve any of the three

18 majors and Merlin is a significant player, but they

19 have less than five percent of all the performances

20 on Pandora. So you have to be careful about what

21 inferencesyou draw from that size sample, if you

22 will. And so there is no agreement. If there were

23 other agreementsthat Pandorahad with the majors,

24 that would add more information. It would still
25 suffer from the shadow problem, but at least
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1 provide more information so I would just be very

2 nervous about drawing any simple conclusion just
3 from the Merlin agreement.

6297

JUDGE STRICKLER: Question for you,

5 ProfessorRubinfeld: I just want to get a senseof

6 how many contractsyou looked at, separateand

7 apart from market share, which is a different
8 issue, versus the rumber of contractsthat were

9 looked at by the services, how many contract pairs
10 did you look at to reach your estimateof -- for
11 proposedrates?
12 THE WITNESS: Well, I looked at over 80

13 — — on the interactive side, over 80 contracts, 60

14 of which had data on play rates that I used in the

15 calculations, so the actual calculationshad about

16 60 contracts.
17 JUDGE STRICKLER: So 60, and

18 iHeart—Warner, if we 're just keeping score — — and

19 again, in this regard and no other way, just so I

20 get a senseof this aspectof it, they relied on

21 they have 28 agreementsthat they had proposed. I

22 understandyou ma.y have criticisms of a number of

23 them, but I believe they have 28; is that right?
24 THE WITNESS: There are a lot of

25 yeah, I think there are 27 agreementswith indies,
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1 that's correct.
6298

JUDGE STRICKLER: Plus the

3 iHeart —Warner makes 28

THE WI TNESS: Right .

JUDGE STRICKLER: And then we have the

6 Pandora-Merlinagreement. Would you consider the

7 Pandora— Merlin agreementone separateagreementor

8 does it constitute -- each time one of the Merlin

9 entities opts in, it constitutesa separate

10 agreementbetween — — from an economic point of

11 view, between that entity that opted in and

12 Pandora'

THE WITNESS: I think of it as just one

14 agreementbecauseeveryone who opts in is opting in

15 to exactly the same terms, so I think it is -- for

16 me, it is more proper to say one agreementthat
17 affects let's say up to five percent of the market.

18 JUDGE STRICKLER: But I understandthe

19 market is a different issue.

20

21

THE WITNESS: Right.

JUDGE STRICKLER: I am purposely

22 holding that aside and asking the question.

23 So you looked at about 60 agreements

24 and the services in that regard looked at

25 approximately29 agreements;is that right?
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THE WITNESS: Yes. But I think that is
6299

2 correct, but it ' important for me to see what kind

3 of variation there is in the agreements,the more

4 there is variation, the more information you get

5 about how different circumstancesmight affect the

6 agreement,so I think you'e going to see -- if you

7 look at the indie agreements,you are not going to

8 see the kind of variation you'd see when you look

9 at all the interactive agreements.

10 JUDGE STRICKLER: Could that be because

11 the indies are more in the nature of price-takers?
12

13

THE WITNESS: Yes.

JUDGE STRICKLER: And the majors have

14 sufficient market power to not be mere

15 price— takers?

16 THE WITNESS: I think that is part of

17 it, yes. There'smore -- both -- I think both

18 sides have some power but I think — — as I'e
19 expressedin other ways, the majors do have

20 substantialbargainingpower and that puts them in

21 a different position, but the fact is that when I

22 looked at the roughly 60 deals that had per—play
23 rates, I saw a significant variation so the

24 bargainsare going on there were somewhatdistinct.
25 JUDGE STRICKLER: Leaving the
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1 variations aside for a moment -- I don't mean to
6300

2 minimize the importance of it, but just leave it
3 aside and leave the market share aside that.'s

4 representedby these agreements— — again, not

5 intending to minimize the importance of that, what

6 import, if any, do you put on the fact that you

7 looked at 60 agreementsversus the fact that the

8 services looked at 29 agreements?

THE WITNESS: It's not -- I do think

10 the 60 are substantiallymore informative than 29,

11 but it's not just by counting contracts.
12 JUDGE STRICKLER: That's my point.
13 That's why I was holding the other things aside.

14 So I hold them constant, if you will. Just -- so

15 if I understandcorrectly, it's not the mere fact
16 that you looked at 60 and they looked at 29, it'
17 the information you can glean from the agreements

18 that makes them relevant if the 60 were less
19 informative than the 29. And I'm not saying that'
20 your testimony. But if the 60 were less
21 informative than the 29, then the 29 would be more

22 pertinent to setting the rate, if that were the

23 case?

24 THE WITNESS: Yes, I agree. I agree

25 with that. And, for me, it's — — there'svariation
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1 in the 60 was important and also the fact that
2 their — — that the shadow effeet was less

6301

3 substantialbecausethey were interactive and not

4 noninteractiveagreements.

JUDGE STRICKLER: Thank you.

BY MR. POMERANTZ:

Q. All right. So let's turn to the next

8 slide, which is the steeringprovision.
9 A. (Witness complies. )

10 Q ~ And if you could discuss first the

11 first two bullet points and what your views are

12 about the steeringprovision?

13 A. Well, the first — — first point is that
14 one, I think that's been made before by others, but

15 if Pandorahas made a promise to steer in favor of

16 Merlin you can't do that with respectto all of the

17 other record companiesbecausethe total volume of

18 sales is a hundredpercent. If you are steering
19 againstevery one then you have more than a hundred

20 percent. So it's really an arithmetic point, but I

21 think it's an important point.
22 The second -- the secondpoint is that
23 the statutory license is not going to have a

24 steeringcomponent to it. So it's a little hard

25 for me to know exactly what implications you'e
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1 going to draw from from steering, from the promise

2 of steering. Becauseyou can't -- you'e not going

3 to see it, ultimately, in the statutory license and

4 ultimately bargainsare going to be bargains that
5 are made around the presenceof the statutory
6 agreement.

7 Q ~ Now, ProfessorShapiro has testified
8 that the threat of steering, alone, would lead to

9 lower rates from record companies.

6302

10 What's your view of that opinion?

I -- I don't think it's likely to

12 happenbecauseI don' think the threat. is -- is a

13 credible threat would be the term we use in

14 economics, and the reason is -- the reason is that,
15 first of all, the record companies, as I have said

16 a number of times before, do have substantial
17 bargainingpower and they have responsesto the

18 threat that takes away its credibility. In the

19 rather strong version, they could -- they could

20 look to other sourcesof listenersand say we'e
21 going to considernot using your service, but they

22 don't have to go that far. They could say we'e
23 not going to -- to feature all of the same artists,
24 maybe we'l take some of our top artists off our

25 offerings, and we just -- we can vary what we do
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1 for you, basically, as a service if you think

2 you'e going to threatenus.

6303

And so I think the fact that they do

4 have that kind of bargainingpower is really going

5 to make a threat nonviable, noneffective. And I

6 haven't seen an example of a real threat. The

7 steering that we see in iHeart as part of the

8 negotiation, it was more of a carrot than a stick
9 and that I understand. I do understandthat

10 steeringcan have an impact. We discussedthat at
11 some length, but I don't think it', alone, a

12 credible threat. So I don't think you would see

13 everyonenegotiatingan agreementto steering in

14 their contracts.
15 JUDGE STRICKLER: Professor, do you

16 think that the smaller independentshave that same

17 bargainingpower to make the — — to respond to the

18 threat of steering, as you just describedit?
THE WITNESS: No, they wouldn't have.

20 They wouldn't have quite the same bargainingpower,

21 that's quite right. I mean, I think it's more

22 likely if you'e going to see steeringat all, it
23 would be with some of the smaller players.

JUDGE STRICKLER: What do the

25 independentslack that the majors have that makes
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1 the independentsunable to exercise that threat?
6304

THE WITNESS: Well, you know, there are

3 so many indies, so it's hard to say. But I assume,

4 typically, they'e only going to have a few artists
5 that have really the name recognition and the power

6 to make a difference. So, you know, threateningto

7 remove, say, your top artist if you'e one of the

8 major indies may not have the same -- it may not be

9 as credible becausewithout that artist you may not

10 sell many records -- I mean -- sorry -- many songs

11 at all.
12 JUDGE STRICKLER: So if the record

13 company industry was more atomistic, the threat of

14 steeringwould be more credible, but becauseit'
15 not that atomistic to have market shares that show

16 some -- the level of concentrationthat exists, it
17 makes the ability of the majors to rebut the

18 threat, if you will, more likely to be successful?

THE WITNESS: I think that's true. You

20 know, we'e in a world that is very far atomistic.
21 That's the world we'e been in for a long time and

22 I think that does affect the points I'e made. So

23 yes, I agree. Highly atomistic. I can imagine

24 steeringhaving a bigger impact. I mean, that's a

25 harder world for me to imagine becauseI have been
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1 in the world of seeing three or four more major

2 companieshaving a pretty big impact.

6305

JUDGE STRICKLER: Thank you.

BY MR. POMERANTZ:

All right. Let's go to the last topic

6 that you have said you wanted to addressthis
7 morning. It's on Slide 17. And you said you

8 wanted a response-- to respondto two different
9 critiques that you'e seen and read about of your

10 interactivity adjustments. The first one you

11 describeas subscriptionversus ad supported. And

12 we'e heard testimony from some of the other

13 economistswho have testified that it's improper to

14 look at subscriptionprices for calculating an

15 interactivity adjustmentbecauseit ignores the

16 predominantlyad-supportedmodel of noninteractive
17 services.
18

19

What's your responseto this criticism?
MR. JOSEPH: Your Honor, I object to

20 these lines -- the witness fully addressedthese in

21 his direct appearance. In fact, that was the

22 appropriatetime to do so, at transcript 1831 to

23 32, and the secondsubject was 2026 to 2034. He

24 had an opportunity to respond to the rebuttals in

25 his direct and that was the scheme that the parties
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1 agreedto.
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MR. POMERANTZ: Your Honor, I actually
3 do agree that to some extent this testimony today

4 should be somewhat limited becauseof the fact that
5 he was here for a long time the last time. That

6 being said, this particular point he did addressin

7 his rebuttal and there'sbeen a lot of testimony

8 betweenwhen he was here the last time and today,

9 and I just wanted to give him an opportunity to

10 briefly respondto what the other experts have

11 said, which I think is appropriatein the rebuttal
12 phaseof the case.

13 MR. JOSEPH: Your Honor, just one last
14 point. To the extent he addressedit in his
15 rebuttal, it was not proper in the rebuttal because

16 in the direct testimony of the experts they didn'

17 criticize his models for the interactive service.
18 They were talking about the past. So it was

19 improper rebuttal testimony to begin with.

20 MR. POMERANTZ: That's not true, and I

21 can explain to you why.

23

CHIEF JUDGE BARNETT: No.

I'm going to allow it. It's just so we

24 have all of our notes in one place on this topic.
25 Thank you, Mr. Pomerantz.
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BY MR . POMERANT Z:

6307

Let me just restatethe question, then.

We'e heard testimony from some of the

4 other economists in this matter that it's improper

5 to look at subscriptionprices for calculating an

6 interactivity adjustmentbecauseit ignores the

7 predominantlyad-supportedmodel of noninteractive

8 services.
What's your responseto that criticism?

10 A. My responseis that it's -- my goal was

11 to try to get as clean a calculation that accounted

12 for the different functionality between

13 subscription-- between interactive and

14 noninteractiveservices. And so looking, for

15 example, at subscriptionsalone allows me to do

16 that. Looking at ad-supportedservicesseparately,
17 which I also did, gave me a relatively clean

18 exercise,but not as clean becausethe ad— supported

19 servicesdo -- between interactive and

20 noninteractivedo depend on different business

21 models, and that would affect the results to some

22 extent.
23 But calculations that cover all the

24 revenueslike the -- one of the calculations that
25 ProfessorLichtman put forward last week, to me,
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1 are off base becausethey'emixing -- they'e
2 mixing ad-supportedand subscriptionservices.
3 They'e mixing different models. So they don't get

4 -- they don't form the real issue I wanted which is
5 how to separateout the different functionalities
6 in the two types of services.

6308

Q. All right. And then the second

8 criticism that was raisedby some of the economists

9 was that you have assumedthat the ratio between

10 subscriptionprices and royalty rates would be the

11 same for noninteractiveservicesas interactive
12 services, and they say that that assumptionis
13 unreasonable.

How do you respondto that?
15 A. That is the assumptionI spelled out,

16 and I do think it's reasonableand I can give you a

17 brief descriptionof why I think it's reasonable.

18 This would be slightly technical, but I'l do my

19 best.
20 So, basically, in the world we'e
21 talking about, the key input to producing music is
22 obviously recorded for music services, recorded

23 music itself. So we have that key input and that
24 key input drives the royalty rates. All the other

25 inputs are relatively modest in terms of the
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1 variable costs. There may be very significant
2 fixed costs. The investments, for example, that
3 Pandoramakes are very significant, but the actual

4 incrementalcosts are not very high.

6309

And, furthermore, there'snot likely to

6 be much substitutionbetween the key input, which

7 is the music -- recordedmusic and the other inputs

8 that they'enot very high to start with, and I

9 don't think there'smuch substitution. So if
10 you -- if you take that world and then you add to

11 it the fact that downstream,at least as I

12 testified and others have as well, there'
13 substantialcompetition among all the different
14 kinds of alternativeretail services,both

15 interactive and noninteractive,which makes the

16 elasticity of demand quite high and likely, in my

17 view, given convergence,makes the elasticity of

18 demand for interactive servicesquite similar to

19 the elasticity for demand for noninteractive
20 services.
21 Now, if you take each of the components

22 I have talked about, the fact that music is the key

23 input, there'svery little substitutability, and

24 the downstreamelasticity of demandsare relatively
25 similar for both interactive and noninteractive
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1 services
6310

You can actually take the Hicks

3 Marshall relationship that a bunch of the experts

4 have talked about that explains how you get derived

5 demand and you can simplify it. And the way I

6 would simplify it intuitively would be to say let'
7 look downstreamat the so-calledLerner condition,

8 which ProfessorShapiro has referred to a number of

9 times and other experts have as well, and the

10 Lerner condition says that the markup of price over

11 cost is inversely related to the elasticity of

12 demand for that particular product.

13 So the markup over cost is the markup

14 over basically royalty becausethe royalty is the

15 main input in the music. And if the elasticity
16 demandsare the same, then it's very easy to see if
17 you just look at the Lerner conditions that the

18 relationshipbetween the royalties will be -- the

19 ratio of the price of the royalty will be the same

20 for both interactive and noninteractiveservices.
21 It follows directly by looking at two different
22 Lerner conditions, one for interactive and one for

23 noninteractiveservices. The subscriptionprice
24 for the interactive is twice the subscriptionprice
25 for the noninteractive. If you'e going to have
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1 Lerner conditions to be equal, the royalty has to

2 be twice as high.

6311

So the assumptionI made is an

4 assumption,but it's an assumptionthat, to me,

5 intuitively makes sensebecauseit fits the

6 conditions that we learnedabout it that describe
7 the nature of competition in this industry.

MR. POMERANTZ: Your Honor, I have no

9 further questionsat this time.

10 CHIEF JUDGE BARNETT: Thank you.

MR. JOSEPH: I 'm sorry. Your Honor, at
12 the risk of trying the Court's patience, I move to
13 strike that. last answer on the ground it goes far
14 beyond a simple responseinto what purports to
15 be -- probably is -- purports to be an analysis. I

16 don't know how we get that. in and get no chance to
17 respond.

MR. POMERANTZ: Your Honor, that was

19 directly responsiveto their rebuttal to Professor
20 Rubinfeld and all the facts he testified to are in
21 the record already.

22 CHIEF JUDGE BARNETT: I think it was

23 directly responsible-- or responsive,Mr. Joseph.

24 So we 'll not strike it. Overruled.

25 MR. POMERANTZ: Thank you, Your Honor.
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MR. RICH: Cross-examination,Your
6312

2 Honor?

CHIEF JUDGE BARNETT: Yes. Let'

4 begin. We might have to break it with our break,

5 but...
MR. RICH: This can be in open session,

7 Your Honor. I think the entire examinationcan be

8 in open session.

10

CHIEF JUDGE BARNETT: Outstanding.

CROSS— EXAM INAT ION BY COUNS EL FOR PANDORA

BY MR. RICH:

12

13

Good morning, ProfessorRubinfeld.

Good morning.

14 Q ~ I would like to start by coming back to

15 the colloquy you had with Judge Strickler about the

16 relative numbers of contracts that have been drawn

17 from by the parties in crafting their benchmarks.

18 Do you remember that discussion?

19 Yes.

20 I believe you testified, to the best of

21 your recollection, that you drew from about 60

22 agreementsin framing your interactive services

23 benchmark?

Yes.

25 Q. If you would take the first of the two
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1 binders that Mr. Pomerantzprovided you, Mr.

2 Rubinfeld Direct Exhibit Volume I, and turn to Tab

3 20.

6313

Q ~

(Witness complies.)

I believe it's labeledExhibit 16-A to

6 your written direct testimony.

Do you see that?

Yes.

Q ~ Can you describewhat's set forth on

10 that exhibit?

I don't mean numerically, but

12 functionally what is that exhibit doing?

13 A. This comes -- this comes from, I think,

14 my initial report, and I think I would want to look

15 at the report to put it in context. It describesa

16 range of adjustedinteractivebenchmarkrates. I

17 don't recall the full context. If you need more I

18 need to go back and look at my report.
19 Q ~ Well, I'm not going to ask you, at this
20 late date, to refresh yourself about your report,
21 but is it accuratethat this sets forth the

22 entities and license agreementsfrom which you drew

23 data that you basedyour interactive rate
24 calculationson?

25 A. I believe that's correct.
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Q. Now, if you look at the next to last
6314

2 column, which is labeled "Adjusted Minimum Per-Play

3 Rate," do you see that?

Yes.

Q. Am I correct that it is from the data

6 listed in that column that you derived your

7 per— play rate from which your rate proposal derives

8 in this case?

I think that's likely correct, but I

10 need to go back and look at my report to be certain
11 of that. Give me just a minute.

12 Sure

13

14

I 'm just having trouble.
I'm advised that the referencemay be

15 at Paragraph227 of your written direct testimony.

16

17

Okay. Thank you.

Yeah. The reason I was hesitating is
18 becausethe paragraphyou referredme to does

19 describeExhibit 16 and I -- you showed me 16-A and

20 I just don't recall why there'sa 16-A and

21 rather than 16. I don't have any -- so there may

22 have been a distinction. I just don't recall what

23 made me refer to 16 in the text and this is 16— A.

24 I just don't remember the difference.

25 I'm not sure we can solve that during
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1 this colloquy, but let me ask you this: Focusing

2 on that next to last column and presuming for

3 purposesof this examination that the data depicted

4 in that column are the source for the rate proposal

5 you make respectingper—play rates as depicted at

6 Paragraph227 and following the direct examination,

7 how many data points appear in that column?

6315

Which column?

The next to last column in Exhibit

10 16-A. How many data points did you draw from in

11 that next to the last column?

12 It's hard to

13 I count 26.

Yeah. I was going to say it ' hard to

15 count exactly. I would say just under 30. So if
16 you tell me it's 26, that could be right.
17 Q. So not 60, correct?

18 Well, there were originally -- there

19 are not 60 in that column. There are originally
20 about 80 contracts,but they were not -- not all of

21 them had minimum per-play rates. Many of them had

22 other parts of the contract, but not minimum

23 per-play rates.
Q. So the record is clear, in deriving

25 what. you call your minimum per-play rates that
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1 forms the basis for your recommendationsto these

2 judges, you drew data from 26, not 60 interactive
3 service agreements,correct?

4 A. I am not -- I gather your point, just
5 not a hundredpercent sure this is the exact right

6316

6 number, but — — becauseI'm not sure — — I just don'

7 recall why 16-A is different than 16, but if your

8 generalpoint is that not all of the contractshave

9 minimum play rates, that's correct.
10 That wasn't the generalpoint. I ask

11 you simply to answer my question

12

13

Well, I told you

whether you -- hold on. Whether you

14 can cite anything in any of your testimony, any of

15 your exhibits that would refute the proposition

16 that in calculating the recommendedper-play rates
17 here you relied on exactly 26 interactive service

18 agreements. That's correct, isn't it?
19 Tha't s a yes Qr no

20 No. I told you I'm not certain that
21 16— A rather than 16 refleets the correct number. I

22 certainly know that the number is less than a full
23 number of contracts I looked at, but I

Do you even know if you have an Exhibit

25 16 in your testimony, sir?
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I told you I don't recall. I don'
6317

2 have any recollection that I — — recollection at all
3 as to why this is 16-A.

Q. Now, in Paragraph3 of your written

5 rebuttal testimony you state as to the

6 iHeart-Warnerand Merlin-Pandoraagreementsthat,
7 quote, "neither is informative," unquote.

10 Q.

Do you recall that testimony'?

And where did you say, sir?
Paragraph3 of your written rebuttal

11 testimony.

12 Let me dig that out.

13

Yes .

And, again, at Paragraph74 of that
15 testimony you state that you find that the

16 Pandora-Merlindeal, quote, "to be uninformative as

17 a benchmark for this proceeding,"unquote; is that
18 correct?

Yes .

20 You actually don't believe that to be

21 the case, do you?

22

23 Q.

You will have to explain.

You actually believe that the judge

24 should consider thesebenchmarks,don't you?

25 No, I believe -- well, one could
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1 considerall the evidence, but I believe the right
2 way -- the best way to go at -- informing the issue

3 at hand is to focus on the interactive agreements

4 the way I have described.

6318

Q ~ Do you recall at your deposition

6 indicating that you thought it was an unfortunate

7 choice of words on your part to call these

8 uninformative?

10

I may have said that, yes.

Do you have a different view today?

Well, we'e had -- the reason I -- I

12 probably said that would be -- was becausewe had

13 discussionabout these agreementsand the

14 agreementsare part of the picture, and I think
15 it's reasonableto take them into account. So

16 maybe uninformed of saying we should literally
17 disregardthem may be too strong a statement.

18 Q ~ You also characterizethe

19 Merlin-Pandora, and iHeart-Warneragreementsas,

20 quote, "atypical, " unquote, don' you again in

21 Paragraph3?

22 Yes.

23 Q ~ For reasonswe'l discuss further; but

24 here, again, you wouldn't urge the judges to

25 totally disregardthem on the basis of what you
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1 term their atypical nature, would you?
6319

I think they should be given, let'
3 say, very little weight, not just becausethey'e
4 atypical, but becauseof the reasonsI have stated
5 earlier today and earlier in my report. There are

6 specific reasons. The fact that they'e negotiated

7 in the shadow of the current hearing as well as

8 the — — if we'e talking about Merlin and the shadow

9 of the Pureplay rates.
10 Q. In Paragraph71 of your written
11 rebuttal testimony, turn to that, please.
12

13

(Witness complies.)

CHIEF JUDGE BURNETT: This is the

14 restrictedmaterial?

15 MR. RICH: I think what I am citing
16 thank you, Your Honor -- will not impinge on

17 restrictedstatus.
18

19

THE WITNESS: I'm there.
BY MR. RICH:

20 You further criticize the Merlin

21 agreementas quote, "a two— year trial license,"
22 unquote, that is, quote, "in sharp contrast to the

23 statutory licenses five — year term," unquote.

Do you see that?

25 Yes.

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

Q. But that descriptionof the license as
6320

2 a trial license is another one that you no longer

3 stand by; isn' that true?

I — — it sounds like you'e recalling
5 something I said on a deposition, which I don'

6 actually recall.
Q. Do you believe sitting here today that

8 the Merlin license was accuratelydescribedas a

9 trial license?

10 Well, it's an agreementthat was

11 actually reachedand put in place, but I -- I

12 believe at the time I wrote this I viewed it as a

13 trial license becauseI believe that there was

14 the thought was that if the license was successful

15 for both parties it would continue beyond the

16 two-year period.

17 Q. Does that make it distinguishablefrom

18 almost any other license in which parties,
19 dependingon the successor lack of successof a

20 commercial agreement,will decide whether to carry

21 forward or continue or extend that agreement?

22 I think every license has to be treated
23 separately.

And with respect to its two— year term,

25 please remind the judges of the averageduration of
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1 the interactive servicesagreementsin which you

2 rely for benchmarking?

3 A. I don't know the exact average,but

4 they'e in the same ballpark.

6321

JUDGE STRICKLER: Which same ballpark
6 is that?

THE WITNESS: Yeah, same ballpark,
8 through typically in the two-year range.

BY MR. RICH:

10 Q. Now, you'l recall that in your written
11 direct testimony you derived from the Web III
12 remand determinationfour economic tests to

13 evaluatepotential benchmarks.

Do you recall that?
15 Yes.

And at Page 14 of your written rebuttal
17 testimony you assertin the caption to the

18 succeedingsection that the Merlin agreementquote,

19 . "fails the judges'omparabilitytest," unquote,

20 correct?

22 Q ~

21 A. Where are you, sir?
Page 14 of your written rebuttal

23 testimony.

24 CHIEF JUDGE BARNETT: Do you have a

25 paragraphnumber?
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THE WITNESS: It's a heading, Your
6322

2 Honor.

MR. RICH: It's a heading in Section B,

4 Your Honor.

CHIEF JUDGE BARNETT: Oh, thank you.

THE WITNESS: Heading 1 under Section

7 B, Your Honor.

Q

BY MR. RICH:

The Pandora-Merlinagreementfails the

10 judges'omparability test and is an inappropriate
11 benchmark."

13

Q ~

Did I read that correctly?
You did.

Now, let's examine that contention

15 againstyour chosen four economic tests. If we

16 could put up on the screen the text of Paragraph

17 122 from your written direct testimony, and I'l
18 representto you and to the judges that that's an

19 actual transcription just blown up for convenience

20 of the text of your four economic tests.
21

22

Do you recognize those, sir?
MR. RICH: Why don't we hand the

23 witness a paper version of this if it will be

24 easier.
25 THE WITNESS: I do recognize it if that
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1 helps.
6323

Q.

BY MR. RICH:

Okay. Let's go through these one by

4 one. Willing buyer and willing seller test. You

5 would agree, wouldn't you, that the Merlin — Pandora

6 agreementis the product of negotiationsbetweena

7 willing buyer and willing seller?
Yes. My only concern would be whether

9 the hypotheticalmarketplaceis affected by the

10 shadow of the existing agreements.

12

Which you get to in Part C, correct?

I think the shadow affects the number

13 parts, not just Part C.

Q ~ You wouldn't dispute this agreementwas

15 enteredinto betweena willing buyer and a willing
16 seller, correct?

17 That's correct.

Q- Okay. So it doesn' flunk the first
19 test, right?
20

21 Q ~

No, I don't think it flunks the test.
Okay. Number 2 is same parties test,

22 do you see that?
23 A. Yes.

24 Q. Which you define as quote, "the buyers

25 in this hypotheticalmarketplaceare the statutory
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1 Webcastingservicesand the sellers are record

2 companies;" is that correct?

6324

A. Yes.

Q ~ You would agree that the Merlin deal

5 was enteredinto betweena statutoryWebcasting

6 service and record companies,correct?
7 A. I would agreewith that.
8 Q ~ So it doesn't flunk the second test
9 either, does it?

10 A. It does not, but the -- I was not

11 asking the question the way you describedit is
12 whether one flunks a test or not. The question is
13 how relevant the test is in forming the ultimate
14 questionas to whether something is a good

15 benchmark. So, certainly, B set -- both parties
16 satisfiedB. A, I would say I have issueswith for
17 reasonsI described.

18 Q ~ Okay. Let ' keep going. Three -- now,

19 C is the statutory license test, correct? Meaning

20 that the transactionoccurred in a hypothetical
21 marketplacein which there is no statutory license,
22 correct?

23 A. Yes.

24 Q ~ And you agree that all the license
25 agreementsthat are before the judges for
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1 considerationare affected to some degree by the

2 shadow of the statutory license, correct?

6325

Yes, but that degreevaries
4 substantially.

Hold on.

And I was going to say, nonetheless,
7 you believe that the Merlin deal was directly
8 influenced by the presenceof the statutory license
9 to the extent that it should be given reduced

10 weight as a benchmark, correct?

Well, not just the statutory license,
12 but the — — with Pandora— Merlin, the presenceof the

13 Pureplay agreement.

Q. And I'l accept that as falling within

15 the ambit for this purpose of the statutory
16 license. Thank you.

17 And that's also a subjectwe'l turn
18 to.
19 Now, let' look at the last test, same

20 rights test, which you define as quote, "the

21 product sold consistsof a blanket license for the

22 record companies'ompleterepertoire of sound

23 recordings to be used in compliancewith the DMCA

24 requirements,"unquote, correct?
25 Yes.
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And you would agree that the Merlin
6326

2 agreement,with the adjustmentsproposedby

3 ProfessorShapiro for skips and pre— 1972

4 recordings,meets this criterion, correct?

Yes. There's a small issue about

6 skips, but I don't think it's significant. I think

7 generally this would be correct.
Q. So even giving a check minus to you'e

9 a, with the reservationsand assuming it doesn'

10 double count your concerns in C, you would agree

11 with me that we get two checks, one check minus,

12 and one X in stacking up againstyour four economic

13 tests of the Pandora-Merlinagreement,correct?
This is not a system I would use for

15 evaluating the benchmarks. I wouldn't do this by

16 having checks and check minuses.

17 Q ~ You stand by your summary that the

18 Pandora— Merlin agreementfails the judges'9

comparability test according to your own

20 comparability criteria, correct?
21 A. Yes.

22 Q. Okay. Turning back to the statute, the

23 shadow of the statutory license, you cite as the

24 most fundamental reason the Merlin agreementis an

25 inappropriatebenchmark. It's having been, quote,
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1 "directly influenced by the Pureplay rates,"
2 unquote. That's from your written direct testimony

3 of Paragraph64; is that correct?

6327

JUDGE FEDER: Written rebuttal.
BY MR. RICH:

Written rebuttal testimony.

Did I misspeak?

Yeah, I have it. That is correct.

Q. And you go on to say in this regard

10 that. becausePandorahad the option to elect the,

11 quote, "below market," unquote Pureplay rates,
12 Merlin was deprived of the ability to negotiatea

13 market rate," correct, same paragraph?

Yes. You just left out the ellipses
15 saying that the Pureplay rates are not.

16 precedential;but, otherwise, that's correct.
17 Q. Thank you.

And by below market you meant below the

19 statutoryWeb III rates; is that correct?

20 Yes.

21 Q ~ Okay. So I take it that your view is
22 that Pandorawould never enter into a direct.

23 license agreementabove the Pureplay rates during

24 the term of the Pureplay agreement,right?
I wouldn't quite say never, but I would
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1 say becauseI can imagine some conditions under

2 which they might want to go somewhat above the

3 Pureplay rate, but I would say that would surprise
4 me if it did.

6328

Yeah.

And that Merlin, accordingly, would

7 have been. unsuccessfulhad it attemptedto

8 negotiatesuch rates, meaning above Pureplay in all
9 likelihood, correct?

10 I -- I would say that's generally true,
11 but the qualifier I have is that when the

12 negotiationsinclude many dimensions, there may be

13 certain features that have value to you that are

14 not reflected simply on the Pureplay rate and

15 then — — so then we could get into a question as to

16 how to value those additional features. And from

17 the point of view of, say, Merlin, it may be those

18 featuresgive it greatervalue than they would get

19 under the Pureplay rate.
20 But how does -- how does your criticism
21 that the Pandora-Merlinagreementis -- should be

22 discountedor given reducedweight on account of

23 the direct influence of the Pureplay rates? How

24 does that explain why Merlin would have agreed to

25 rates below the Pureplay rates if, as you
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1 hypothesize, the Pureplay rates are, quote, "below

2 market rates"?

6329

I'm not convinced that Merlin has

4 agreed to rates that are below the Pureplay rates
5 from their point of view. My analysis suggests

6 that that's not true.
7 Q. And where is that analysis set forth in

8 any of your written testimony to demonstratethat
9 Merlin agreed to rates that were not below the

10 Pureplay rates?
11 A. Well, I'e read the testimony in the

12 record by various experts that suggestedthat the

13 rate was below the Pureplay rate, and I did not

14 find that convincing. Everything I read is
15 entirely consistentwith the rates being at or — — I

16 would say at the Pureplay rates.
17 Q* And what is this everything that you'e
18 read that indicates that the rates are at or above

19 the Pureplay rates?
20 A. Well, for example, some of this goes

21 back further in time, but I think we'e going to

22 hear from Mr. Lexton coming up soon. I'e read his

23 written testimony, and that was consistentwith the

24 rates being at the Pureplay rates. He describeda

25 lot of the elementsof the Pandora— Merlin deal from
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1 Merlin's perspectiveand those items, as he

2 describes,or will describe it from Merlin's point
3 of view has significant value.

Q. Anything else that you can recall other

5 than what you understandthe purport of Mr.

6 Lexton's testimony to be?

6330

Well, I have -- I'e read testimony

8 from experts for Pandoradescribing their
9 perspective,for example, Dr. Shapiro. I don'

10 read — — I can't recall off the top of my head all
11 the specifics of the testimony that I'e heard

12 that I read, sorry, but I remember Dr. Shapiro

13 talking about this issue as well.

14 Q. And do you recall Dr. Shapiro

15 testifying to the effect that the proper economic

16 interpretationof the Merlin — Pandoradeal is that
17 it calls for effective rates at or above Pureplay?

18 A. Not specifically, but that would not

19 surpriseme, but I — — I mean, maybe I'm confusing

20 it. I thought you — — you were asking me whether or

21 not I had found -- what I had seen that suggests

22 that the rates were at the Pureplay rate, and I

23 thought I explained — — I'e already explained that
24 it's conceivablethe rates could go so much higher

25 from the point of view of theseparties. So I'm
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1 not sure
6331

Sir, I wasn't asking you what'

3 conceivable. I was asking you what basis, whether

4 from your own analysis or from any of the testimony

5 you'e reviewed, leads you to form a professional
6 opinion as an economist that the best and most

7 proper reading of the Merlin-Pandoradeal is that
8 it calls for rates at or above the Pureplay rates?

Calls for rates. I'm not sure what you

10 mean. I'm saying that when I read the testimony

11 that I'e cited I found the testimony that
12 suggestedthat the rates were below the three

13 per-play rates not to be compelling and not just
14 beyond what I just told you. I can't give you

15 specific cites off the top of my head. This issue

16 has come up, I think, several times during the

17 proceeding.

18 Did you do any calculationsyourself of

19 the terms of the Pandora— Merlin deal to support the

20 conclusion that all the other analysesdone, for

21 example, by ProfessorShapiro is, quote,

22 "unconvincing" as to where those rates really
23 settle at?

I didn't say all of ProfessorShapiro's

25 analysesare unconvincing. I just said on this
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1 issue I did not find any analysis — — I have seen

2 compelling.

6332

Did you do any of your own analysis of

4 the economics of the Merlin — Pandoradeal; yes or

5 no?

6 A. Sure, but by analysis, I mean, I

7 evaluatedthe work that others have done. If by

8 analysis, you mean did I do my own calculations
Yes.

10 on a number of these elements?

Q. Yes.

12 A. Many of these elementsare very

13 difficult to analyze numerically. That's why

14 there's -- I can -- that's why there's some

15 difference of opinion.

16 Q. So is the answer no, you did not do

17 such an analys is?
18 No, I don't think that's a fair
19 characterization. To me, analysismeans looking at

20 an issue as carefully as you can with the

21 information you have. It doesn'tmean it's limited

22 to doing calculations.
23 JUDGE STRICKLER: Professor, if we

24 stick with the Pandora-Merlinagreementso we have

25 a statedrate for the final year of .14 with
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1 steering, it could go down to .11. Now, as I

2 understandit, the questionsand answers that have

3 been going back and forth for now deal with whether

4 or not the actual effective rate, as opposedto

5 that headline rate, is below, at, or perhapseven

6 above the Pureplay rate.

6333

To determine that, don't you need to

8 know -- it seems that was a -- and correct me if
9 I'm wrong, we need to know the value, market value

10 of the other items within the Pandora-Merlin

11 agreementwhich you itemized on one of your slides,
12 correct?

THE WITNESS: Yes.

JUDGE STRICKLER: Is there any reason

15 to believe -- is there any reasonto assumethat
16 both Pandoraand Merlin had the same -- assigned

17 the same value to those other items individually or

18 in sum?

19 THE WITNESS: I would not be

20 comfortablemaking that assumption. That's one of

21 the reasonsit's difficult to evaluate the value of

22 these items.

23 JUDGE STRICKLER: You said it'
24 variations among the parties in these transactions
25 with regard to value which is why you want to look
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1 at a number of transactions. So it could actually
2 be the case, could it not, that dependingon from

3 whose perspectiveyou'e looking at, the

4 Pandora— Merlin agreement,the rate — — the effective
5 rate could be either above the Pureplay rate, at
6 the Pureplay rate, or below the Pureplay rate. For

7 example, if Pandora is paying .11 and is giving

8 certain extra items of value, that it only values

9 at .01, it's paying effectively .12. But if that
10 was still extra items of value, you have some

11 bargaining going on there, right, and you'e
12 getting — — and Merlin values these extra items at
13 .4, exaggerateit a bit for purposesof the

14 example, it's getting .15 -- values at .04. So it
15 would be .11 plus .04 is .15, which is above the

16 Pureplay rate.

6334

17 So depending-- you know, beauty is in

18 the eyes of the beholder, right, dependingon who'

19 valuing these other items. We may be above the

20 Pureplay rate, at the Pureplay rate, or below the

21 Pureplay rate; is that accurate?

22 THE WITNESS: Well, I think it'
23 accuratealmost all the way. I wouldn ' quite
24 go -- agree with one thing you said. So I think

25 the — — the — — I agree totally that each party could
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1 place a different value on the deal and it's also

2 correct that some of the componentsare ones that I

3 haven't -- I'm not sure Dr. Shapiro has either
4 put specific numerical values on becauseit's very

5 difficult to do that.

6335

So if the question is if the two

7 different partiesplace different values, how do

8 you describe the value of the deal becauseit'
9 different for two parties? And I think -- I agree

10 with you that that's quite possible. It's quite
11 possible that in certain deals that both parties
12 are risk takers and they might decide that they

13 want to have, say, a fixed component, a fixed

14 guarantee,and that will allow them to take the

15 risk that they'l both be better off if there is a

16 successfulperformance, in which case, the value of

17 the deal will be higher than the rate, somewhat

18 higher. So I think any of those possibilities
19 exist.
20 I was just saying to Mr. Rich that when

21 I looked at the argumentsthat the rates were

22 below, I didn't find those argumentscompelling,

23 but I agreedthat that's a possibility.
JUDGE STRICKLER: Becauseneither

25 party, as far as I know from the evidence that
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1 we'e seen so far, assignedparticular values to

2 these items?

6336

THE WITNESS: Right.

JUDGE STRICKLER: To that extent, isn'
5 the answer that it's indeterminateas to whether

6 the rates of the Pandora-Merlinagreementare

7 below, above or equal to the Pureplay rate?
THE WITNESS: I would be comfortable

9 with that conclusion, yes. I just wanted to make

10 it clear I did not find the argument that the rates
11 were below to be compelling, but I think the

12 conclusion that we'e not sure whether they'e
13 below or above is one I would be comfortable with.

14

15

16

JUDGE STRICKLER: Thank you.

BY MR. RICH:

Q ~ I take it. you stand by your testimony

17 in your written direct testimony at Paragraph90

18 where you state that, quote, "i f the statutory rate
19 is too high, i.e., exceedsthe market rates that
20 will be voluntarily negotiatedbetweenwilling
21 buyers and willing parties in the absenceof the

22 statutory license," which will be willing sellers,
23 "then licenseesand licensorshave a joint
24 incentive to renegotiate. One would expect that
25 the negotiationwould arrive at the lower market
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1 rates," unquote.
6337

I take it you stand by that testimony?

MR. POMERANTZ: I'm sorry. You said

4 Paragraph90 and I'm not seeing it.
JUDGE STRICKLER: Written direct?
MR. RICH: Written direct testimony.

MR. POMERANTZ: Oh, written direct.
Your Honor, I would object. We'e here

9 only on rebuttal, and I don't see any reasonwe'e
10 going back to direct testimony.

MR. RICH: This is just tying it to

12 this line of examination, Your Honors.

13 CHIEF JUDGE BARNETT: Overruled. We

14 can do this.
15 THE WITNESS: I can't recall whether

16 you read the entire paragraph,but...
17 BY MR. RICH:

What's stated in Paragraph90 you stand

19 by it, correct?

20 A. Yes. I just want to stressthat the

21 last sentenceis important becauseI said we did

22 not see widespreadrenegotiationsin the statutory
23 rate and one can infer that the rate is not too

24 high.

25 And you wrote that prior to your

(866)448 - DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

1 awarenessof the Pandora— Merlin deal, correct?
6338

That's correct.

Now, you agree that Merlin was not

4 compelled to enter into the agreementwith Pandora,

5 correct?

Yes.

Q ~ And it could have always fallen back on

8 the Pureplay rates had it chosen to do so, correct?

9 A. Yes.

10 Q ~ And it, nevertheless,chose to enter

11 into the agreement,correct?

12

Yes .

13 And thousandsof Merlin labels have

14 signed on to that agreement,correct?

15 A. I don' know the number, but I think

16 it ' quite a substantialnumber.

17

18

Q ~ Now, you also criticized the service

MR. RICH: I'm moving to a new area,

19 Your Honors, if you want to take the morning break.

20 CHIEF JUDGE BARNETT: Great. Thank

21 you. You read my mind.

22

23

(A short recesswas taken.)

CHIEF JUDGE BARNETT: Pleasebe seated.

Go ahead.

25 MR. RICH: Thank you.
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BY MR. RICH:
6339

2 Q- ProfessorRubinfeld, did you review

3 Appendix D to ProfessorShapiro' written direct
4 testimony in which he accounts item by item for

5 what you term the full bundle of considerationthat
6 was exchangedbetween the parties to the

7 Pandora— Merlin deal?

Yes, I would have read his entire
9 testimony.

10 Q- Just so the record is clear, you

11 undertook no such item—by— item evaluationof your

12 own; is that correct?

13 A. By "evaluation," you mean putting
14 numerical values on each of the components, that
15 would be correct.
16 Q. Trying to put some value component to

17 those, yes.

18 That's correct.
19

20

Thank you.

Now, in your written rebuttal
21 testimony, you criticize the services'irect
22 licensesas both the iHeart —Warner license and the

23 — — to the extent that they offer the participating
24 record labels what you term, quote, "first mover

25 advantages"and, quote, "market shareboosts."
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1 That ' in Paragraph3.
6340

I should have completed it to say you

3 criticize both the iHeart—Warner and Merlin — Pandora

4 agreements

That's correct.
And the basis of your criticism is that

7 the servicescould not offer every record label the

8 same incentives, correct?

Yes.

10 Q. And by "first mover advantage" in the

11 presentcontext, you mean being the first record

12 companiesto negotiatedirect licensesat other

13 than the statutory rate, correct?

Well, the only question I'm hesitating
15 about is whether we should describe it as the

16 services — — from a services'ointof view or from

17 the point of view of the record companies in the

18 senseit's both.

19 I'l just indicate that that was a

20 manner in which you phrasedit at your recent

21 deposition. But however you want to modify that is
22 your opportunity.

23 Well, I think it ' both. But I mean in

24 Paragraph3, which I was looking at, I describedit
25 in terms of the services. I may have describedit
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1 the other way in my deposition. Either would be

2 appropriate.

6341

Thank you.

And you acknowledgethat the reasona

5 record company would seek a first mover advantage

6 would be to secure a competitive advantageover

7 secondor third movers, correct?

Yes.

Q- And the nature of that advantagecould

10 include obtaining more market share at the expense

11 of one ' competitors, right?
12

13 Q.

It could be, yes.

And the term "market shareboost" is
14 anotherway to describesteering to gain market

15 share, correct?

16 No. I don't think that's correct. It
17 doesn'tnecessarilyhave to involve steering.

In the Warner agreementyou'e getting
19 a market share boost by just getting a payment that
20 reflects a bigger share of the market. I think

21 that might be also characterizedas a market share

22 boost.

23 You'e getting more funds, and that
24 could be at the advantageof your competitors

25 without actually necessarilyguaranteeingthat
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1 you'l have plays equal to the boost that you got

2 through the financial arrangement.

3 Q ~ Let me just read you one passagefrom

4 your deposition, if you need to see it. I don'

5 think you will. Let me just see if this is
6 accurate. Not necessarilyincompatiblewith what

7 you said, but I want to be sure.

6342

You were askedat Page 348 of your

9 deposition, beginning at Line 24: "Now what do you

10 mean by market shareboosts?"

And your answer at the top of 349 was:

12 "An agreementthat says that we will compensateyou

13 basedon a higher share than the share of spins

14 that you'e had in the past and that we will -- we

15 will put in place some effort to actually increase

16 the number of spins that you achieve."

17 Do you recall making that statement?

18 A. I don' recall it, but it sounds

19 exactly like something I would have said. So if
20 you tell me that's in my deposition, I have no

21 reason to disagree.

22

23

Q ~ Thank you.

And you would acknowledgethat such

24 steering, were it to take place, reflects
25 competition at work, yes?
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Yes. I would say it does.
6343

Q. Nevertheless,it's your view that
3 direct license agreementsbetween record labels and

4 noninteractiveservices that feature first mover

5 advantagesand market share boosts should be given

6 reducedweight by the judges here, correct?

Yes. Becausethey'e arrangementsthat
8 can't be replicatedacross the industry, which is I

9 think what you'e looking for when you'e trying to

10 design a statutory rate, is something that would

11 apply to everyone.

12 Q. And in your view, in Paragraph70 of

13 your written rebuttal testimony, the statutory
14 license doesn'tcontemplatesuch forms of

15 competition, correct?
16

17

Let me look at Paragraph70.

Yes. That's correct.
18 Now, also as to steering, you claim in

19 Paragraph153 of your written rebuttal testimony

20 that, insofar as the majors are must-havesfor
21 noninteractiveservices to the same degree as they

22 are with respectto interactive services, steering
23 efforts by noninteractiveservicesdirected to

24 majors in a hypotheticalmarket where there is no

25 statutory license would be thwarted by the majors'866)
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1 ability to withhold their entire catalogs, correct?
2 A. So in Paragraph153 I used withholding

3 of the entire catalog as one possible response. I

4 said -- I describedit as an example.

6344

In my testimony earlier today, I

6 describedother possible responsesthat also could

7 defeat the steeringexercise.
8 Q. But you believe that a viable scenario
9 in this hypotheticalmarket, as you would envision

10 it, would allow, in your words -- Universal, for
11 example, could use as leverage its ability to
12 withhold its entire catalog, which would leave

13 Pandora in a similar bargainingsituation as

14 Spotify would be in the interactive space, correct.?

15 A. I believe that's an example. I would

16 think it. would be -- it would be a strong strategic
17 response. It's quite possible that, if we'e in a

18 situation, that Universal maybe would not need to

19 be as aggressiveas saying, "We'e going to

20 withhold the entire catalog." There are other
21 options they would have as well. But yes, this
22 would be one possibility.
23 Q. And this was one that you proffered in
24 your testimony.

25 I did.
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Q. Correct?
6345

Yes.

Q. Becauseyou believed it to be a real
4 possibility, correct?

Yes.

And the interactive space in which you

7 — — to which you advert, that is the space in which

8 Spotify occupies, is one in which the majors have

9 all or nearly all the bargainingpower, correct?
10 Well, that's what I said at the time of

11 the Universal-EMI deal, if that's what you'e
12 quotj ng .

13 My view is there'sbeen a -- I'm not

14 sure it's exactly the same languagenow.

15 Are you quoting from -- are you quoting

16 from the Universal— EMI deal? I forget the exact

17 adjective I use.

18 Q. I believe, during your direct
19 examination, you said you had a quibble or at least
20 a difference with the statedposition of one of the

21 majors as to the degree of bargainingpower that
22 was representedthat a major has to the FTC.

23 And you said, in your view, the

24 representationby that major that it had all the

25 bargainingpower overstatedsomewhat your
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1 perspective,which was that a major had nearly or

2 almost all the bargainingpower; is that correct?
3 A. I would have said something to that
4 effect. But I just want to add that, over the

5 three or four years since that period in time has

6 passed, I think there'sbeen a small change. I

7 wouldn't say a large change.

6346

I think there'sbeen some additional
9 bargainingpower on the part of the services.

10 Still I would say most of the bargainingpower is
11 in the hands of the record labels.
12 Q ~ And that's since the time when four

13 majors went to three majors?

14 A. Yes. And also since the time in which

15 there'sbeen substantialconvergencein the

16 industry.
17 Q. Yeah. And so this dynamic that you

18 advert to or hypothesizein your Paragraph153 in
19 which a Universal could withhold its entire
20 repertoire if Pandorathreatenedto steer I take it
21 is a market dynamic that meets the effective
22 competition test mandatedby this proceeding, in
23 your view?

24 A. Sounds like you'e asking me -- if
25 you'e asking me for a legal opinion, first, I
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1 don't believe
6347

Q ~ No. As

I have a legal opinion.

Q- an economist

Yes. I think this is -- this market is
6 competitive in the senseI'e been using the term

7 "competitive." That is -- I forget the exact

8 definition, but I think both parties have some

9 have bargainingpower, and we'e seen evidenceof

10 competition throughout this hearing.

11 Q. Now, you also contend that Merlin and

12 Pandoraare, quote, "uniquely situatedbuyers and

13 sellers." That's at Paragraph65 of your written
14 rebuttal testimony.

15 Do you recall that?

Maybe I'm in the wrong place, but I'm

17 not seeing that.
18

Q ~

Can you double-checkthe cite?
Do you -- I think you'e right. I may

20 have a miscite.

21 Do you recall, however, characterizing
22 the parties as uniquely situated?

JUDGE STRICKLER: I think it is in

24 Paragraph65.

25 MR. POMERANTZ: Yeah. I think maybe
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1 ProfessorRubinfeld may be in his direct testimony.
6348

MR. RICH: I'm sorry.

JUDGE STRICKLER: It's in his rebuttal
4 testimony.

MR. POMERANTZ: Just check to see

6 direct or rebuttal.
BY MR. RICH:

Are you in your rebuttal testimony?

I am. Oh, I see it now. Yeah, I just
10 — — I missed it

Yes. It does say

12 Q Second sentence

13 I did say it's a uniquely situated
14 buyer and seller.

15 Q. Yes. Let's examine that as to each of

16 the parties, if we can.

17 As to Merlin, I take it this is your

18 view principally becauseMerlin' members'irectly
19 licensedcatalogs representa small percentageof

20 total Merlin spins, correct?

21 A. I'd say that's the primary reason. I

22 mean also Merlin's unusual becauseit has so many

23 labels that are members of Merlin and becausethose

24 labels do have the option of going along with the

25 negotiatedagreementor not.

(866) 448 — DEPO www.CapitalReportingCornpany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

So even though there are many labels
6349

2 that -- many -- yeah, many labels, they don'

3 necessarilyhave to go along with any negotiated

4 agreementthat Merlin might reach.

5 Q ~ And I believe, as you reinforced on

6 your redirect examinationby Mr. Pomerantz, you

7 said that, while Merlin is a significant label,
8 it's not a major and doesn'thave the -- my word

9 now -- clout of a major label, correct?

10 A. Yes. I just would -- I wouldn'

11 describeit as a label. I'd say it's a significant
12 player but not nearly as significant as one of the

13 majors.

14

15

Q ~ As one of the majors. Right.

And such that, as you state in

16 Paragraph66, quote, "Merlin's interestsand

17 incentives likely differ substantiallyfrom those

18 of the major labels," unquote, correct?

19 A. Yes.

20 Q ~ But you haven'tmade any analysis of

21 nor drawn any conclusionsas to the relative
22 quality of the catalogsof Merlin membersvis-a-vis
23 the majors, have you?

24 If by that you mean that I have not

25 looked at the artists that are covered in the
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1 labels and evaluatedtheir successor lack of it
6350

Q. Yes.

that would be correct.

Okay. And nor have you undertakenany

5 study of the relative promotional or substitutional
6 effects of spins on Pandoraof songs of the majors

7 versus those of the Merlin labels, true?

That would be true if, again, by

9 "analysis" you mean anything on the numerical side,

10 that would be correct.

12

Q ~ Any empirical analysis

That would be correct.
13 Q ~ And likewise, you haven' undertaken

14 any analysis of the relative steeringability
15 possessedby Pandora in relation to spins of the

16 majors versus the Merlin labels; isn't that also

17 true?

I think my answer is yes, with the

19 qualification that I have carefully evaluatedthe

20 steeringanalysesthat others have done

21 Q ~ And we'l get to that
22 but have not

23 We ' l look at that
24 done a separate

25 Q. Thank you. We'l get to that in a bit.
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In the
6351

Q

4 A.

Pardonme.

Let me just finish my sentencefor the

5 record.

I was going to say, otherwise, I have

7 not done my own separate,independentempirical

8 study.

9 Q ~

10

Thank you.

You neverthelessstate in Paragraph66

11 that you are, quote, "unconvinced," unquote, by

12 ProfessorShapiro'sown conclusionsas to both

13 Pandora'srelative elasticity of demand for the

14 catalogsof the majors versus the Indies; or

15 secondly, the promotional effect of Pandoraon

16 majors versus Indies; is that correct?
17 I'm just having trouble finding the

18 quote you'e -- from

19 The only quote I made -- intended to

20 make was the word "unconvinced"

21

22

But would you mind

as to those analyses

23 repeatingyour

24

25

Q ~ Yes. Sure.

So in Paragraph66, I take it, you
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1 indicate you'e unconvincedby the conclusions

2 ProfessorShapiro reachedon two topics: one,

3 Pandora'srelative elasticity of demand for the

4 catalogsof the majors and the Indies; and two, the

5 promotional effect of Pandoraon majors and the

6 Indies.

6352

You say you'e unconvincedby his
8 analyses,correct?

9 A. I just -- that's not a descriptionof

10 exactly what I say in Paragraph66. So I'm just
11 confusedabout how to answer your question.
12 Q. Well, do you or do you not find

13 unconvincing ProfessorShapiro'sassertionthat
14 there is no meaningful difference for the major

15 labels and the Indy labels in the, little one,

16 marginal cost to the label, and two, theservices'7

elasticity of demand for the label's catalogs?
18 A. Yes. I agree with that.
19 Okay. But it is also the case that,
20 while you are unconvincedby his conclusions,but

21 beyond that naked statement,you'e not presented

22 the judges with any evidence of your own that would

23 contradict, let alone undermine, his conclusions,

24 have you?

25 With respectto the statementin
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1 Paragraph66.
6353

Yes.

Give me just a minute.

Well, I would only agree with your

5 question in the narrow senseof talking — — if
6 you'e talking about empirical studies.

But a lot of work I'e done in this
8 case, I think informs the question that's raised in

9 Paragraph66. So I wouldn't want to say I haven'

10 done any analysis.
But I would agree that I can't — — I

12 don't believe I'e put forth empirical studies that
13 would responddirectly to this.

All right. Thank you.

15 It's a much narrower answer

16

17

Q- Thank you.

At the bottom you'e not analyzed

18 whether the Merlin deal terms would be acceptable

19 to a major, have you?

20 It's a little hard for me to imagine a

21 major acceptingdeal terms that have headline rates
22 that are near the Pureplay rates. So I'm not sure

23 what you mean by analyze.

24 Q- Well, at your deposition you appeared

25 not to have that difficulty. I'l read you from
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1 Line 15 at Page 379. You can see this at any time

2 you like. One question, one answer.

6354

Question: "Have you performed any

4 analysiswhether the rates negotiatedwith Pandora

5 by Merlin would have been acceptableto one or more

6 majors?"

Answer: "I have not."

Yes. Because, again, I -- we have to

9 just be clear about the use of the word "analysis."
10 I keep -- when you use the term, I

11 assumewe'e talk specifically about something

12 empirical where I'e study the details of the

13 contract, tried to evaluateand so on. And in that
14 sense, the answer is no.

15 But as I said, it's hard to imagine

16 that a major would accept Pureplay rate.
17 Q ~ In fact, you conclude elsewherein your

18 rebuttal testimony that Merlin has attainedsimilar
19 rates to the majors in other direct license deals,
20 correct?

21

Q ~

Where are you citing?
Well, it's all over the place. It'

23 Paragraph67, Paragraph128, Paragraph175 through

24 176, probably other places.
25 A. Well, the paragraphsmay well differ
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1 because
6355

Please take a look

Please let me finish my sentence.

And they may differ because, for

5 example, in Paragraph67, I'm talking about similar

6 minimum play rates and share of revenues,but I'm

7 not talking about experts that may be affiliated
8 with the deals.

And I -- in some of the other

10 paragraphs,which I'd be happy to go through with

11 you, I think I probably have somewhatdifferent
12 characterizationsof the deals.

13 So I can't agree with your statement

14 the way you made it.
15 Turn to Paragraph127, please. You

16 there state, quote, "Another factor demonstrating

17 competition in the interactive servicesmarket is
18 that independentlabels with substantiallysmaller

19 catalogs than the majors have negotiatedthe same

20 or similar rates with interactive streaming

21 services,"unquote

22 You believe that to be true, correct?

23 Yes.

And you use the evidenceyou marshalled

25 with respect to supporting your interactive
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1 servicesbenchmarkto justify not making a material

2 adjustmentto your benchmarkanalysis, which is
3 basedon transactionsenteredinto by the majors

4 with interactive services, in order to account for

5 potential differences in the rates that might be

6 obtainedby Indies, correct?

6356

No. I think that is an inaccurate

8 characterizationof what I do. Becauseyou'e
9 leaving out the fact that there are aspectsof the

10 deals that go beyond the negotiatedrates.
So unless you can show -- I don't know

12 what specific sentenceyou'e talking about. But

13 once you account for all of the other goodies in

14 what I'e sometimescalled goodies in the deal or

15 lack of goodies, the deals do sometimes look quite
16 different.
17 And you attemptedto quantify that
18 difference, didn't you, in order to bolster the

19 validity of your interactive servicesbenchmark?

20 I believe I put forward a number to

21 give an idea of what difference it would make. But

22 I -- it's a little hard for me to rememberexactly
23 which part of my testimony you'e talking about.

But I was never able to do an empirical

25 analysis of the value of all these components. I
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1 think I just put forward an assumptionabout what

2 the value might be to illustrate a conclusion I

3 reached.

6357

Q ~ Are you certain that you never did an

5 empirical analysis of that topic?

6 A. Depends on what you'e talking about.

7 What I'm rememberingnow is a point of which I

8 attributed I think a 2 percentvalue to some of the

9 extras.
10 And if that's what you mean by

11 "empirical analysis," then the answer might be yes.

12 If you'e thinking about somethingother than that,
13 you'l have to refreshmy memory.

And by 2 percent, what does that. 2

15 percent represent?

I need to -- at this point, if we'e
17 going to go into detail, I really need to go back

18 and refreshmy memory as to where that occurs and

19 what I said. I'm going now back to general

20 recollections, and I haven't looked at this in a

21 while, so...
22 Q ~ You recall we covered this topic in

23 your direct examination

This has all been

25 Q ~ some weeks ago
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Yeah.
6358

Q ~ your first examinationsome weeks

3 ago?

Yes. This has all been coveredbefore.

Q ~ I think the record will -- I don' want

6 to burden the Court's time now to have you refresh
7 yourself on your testimony, but I think the record

8 will reflect the fact that you, in fact, made a 2

9 percentadjustmentto account for possible

10 valuation differencesbetween Indies and majors,

11 correct?

You did -- you did support that and

13 propose that, to the Court, correct?

14 A. As I just told you, I did recall a 2

15 percentadjustment,. I was simply pointing out that
16 that wasn't basedon a sort of detailedanalysis of

17 the value of each of the componentsbecauseI

18 wasn't able to do that.
19 Q. And for that reason, you termed it
20 "conservative," as I recall, correct?

21 A. I have no reason to dispute that, but I

22 don' remember that.

23 Q ~ Okay. Turning to Pandoraas a uniquely

24 situatedentity, you claim at Paragraph69 of your

25 written rebuttal testimony that Pandora is in what
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1 you call a power position in the Webcasting

2 industry, correct?

3 A. Yes.

6359

Q ~ You'e familiar with the term

5 "monopsonypower, " correct?

A. Yes.

Q ~ Economistsuse that term to capture the

8 same notion as monopoly power on the buyer side of

9 the market rather than the seller side of the

10 market, true?

11 A. Well, generally true. But there axe

12 differencesthat make it not a perfect. analogy.

13 Q. Xn theory, a firm with monopsonypower

14 might pay a price below the competitive level for

15 an input just like a firm with monopoly might.

16 charge a price above t:he competitive level for its
17 output, correct?

18 That's correct as a matter of theory,

19 yes.

20 Q ~ Okay. You'e familiar with the

21 empirical analysis that ProfessorShapiro performed

22 to establishthat Pandoradoes not have monopsony

23 power as a buyer of rights to recordedmusic?

24

25

You'l have to refreshmy memory.

Well, you either recall it, or you
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1 don't sitting here today. It's in his written

2 direct testimony.

3 A. I'm not recalling a discussionof

4 monopsonypower off the top of my head.

5 Q. And you did not do any empirical work

6 of your own in responseto that or otherwise on the

7 issue of potential monopsonypower by Pandora,

8 correct?

6360

9 A.

10

I have not studiedmonopsonypower.

But I want. to make it clear for the

11 Court that there is a difference betweenhaving

12 monopsonypower and having bargainingpower. You

13 can have substantialbargainingpower but yet not.

14 have monopsonypower.

15 Q ~ But you agree with ProfessorShapiro,

16 at least with the concept. of monopsonypower, that
17 Pandoradoes not have monopsonypower as a buyer of

18 rights to perform recordedmusic, correct?

19 A. I would have -- I'm not certain I would

20 agreewith that. I would have to take a little
21 more time to think about that and go over what

22 ProfessorShapiro has written.
23 Q ~ Take a look at
24 I don't think I'e expressedan opinion

25 about that either way.
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1 Q ~ Take a look in your binder at your

2 April 13th deposition transcript, please.

6361

JUDGE STRICKLER: What tab is that,
4 please?

MR. RICH: So this is labeled 4-13-15

6 Rubinfeld in the binder. This is in the

7 cross-examinationbinder.

BY MR. RICH:

10

12

And turn to Page 391.

Okay.

Beginning at line 9.

Question: "I take it you'e not

13 arguing that Pandoraexercisedmonopsonypower in

14 its dealingswith Merlin, are you?"

15 Answer: "I wouldn'. be comfortable

16 using the term "monopsonypower" becausethat
17 would -- in order to have monopsonypower, you

18 would have to have the ability to cut back on the

19 amount that you'e willing to purchase, if you

20 will, in order to get a lower price. But I -- and

21 I don't see any evidenceof that. But I would say

22 they have bargainingpower with respectto Merlin

23 becauseof their size."

25

Do you see that?

Yeah. That's exactly what I was trying
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1 to expressbefore. It's very hard to evaluate the

2 monopsonypower issue. But I am convinced -- and

3 so I'm not sure where I come down, but I am

4 convinced that Pandorahas some bargainingpower

5 becauseof its successin the marketplace.

6362

You level certain criticisms of the

7 steeringexperimentsconductedby Dr. McBride at
8 ProfessorShapiro'srequest, correct?
9 A. Yes.

10 Q. For one, you suggestthat the 13—week

11 duration of the experimentmay have been too short;
12 that had the experiment run longer, it's likely
13 that there would have been a steeperfalloff in

14 observedlistenership,correct?
15 That's at Paragraph146 of your written
16 rebuttal testimony.

17 A. I'm pretty sure I said that, yes.

18 Q ~ And as support for that inference, you

19 createdExhibit 13-A to your written rebuttal
20 testimony; is that correct?

21 A. I don't remember the exhibit numbers

22 supporting it, but I'l check. I don'

23 Q ~ It should be in your

want to

25 It should be in your binder.
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MR. RICH: Apologies, Your Honors.
6363

2 You'e got to flip through a little bit of the blue

3 tabs to get to it. Looks like this when you get

4 there.
This is in the cross-examinationbinder

6 at the back end of this witness'swritten rebuttal
7 testimony, SX 0029. And we'e put it up on the

8 screenas well with one slight emendation.

THE WITNESS: All right. Counsel,

10 would you just refreshmy memory as to which

11 paragraphwe'e talking about?

12

13 Q ~

BY MR. RICH:

Yes. Surely.

This is -- Paragraph145, 146 generally
15 discuss this .

16

17

Thank you.

MR. RICH: For Your Honors'enefit,
18 we'e reproducedpreciselyExhibit 13-A but with a

19 dotted line, which, Counsel, we have inserted.
20 This is exactly the demonstrativewhich my partner,
21 Mr. Marks, used with Dr. McBride during his direct
22 examination.

23 BY MR. RICH:

Q ~ Am I correct, ProfessorRubinfeld, that
25 Exhibit 13-A createdby you purports to demonstrate
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1 that, quote, "the loss of listenershiptends to

2 grow as the experimentscontinue," unquote, over

3 that 13— week span?

6364

Quoting from Paragraph145.

Yes.

And further in that same paragraph,

7 that, quote, "The averageeffect over the entire
8 13— week period of the experimentunderstatesthe

9 effect during the later portion after listeners
10 begin to detect the effects of the steering,"
11 unquote; is that correct?

12 Yes.

13 Now, we'e drawn a line down at week

14 eight of that 13-week experiment and directed your

15 eye to the demonstrative.

16 Can you identify for me a single point
17 on any of the colored graph lines representing
18 overspins and underspinsof the majors as depicted

19 in which betweenweek eight, which is 7 — 17 — 2014,

20 and the final week, which is 8 28 2014 — — the last
21 digit got cut off -- there is, as you assert,
22 evidence of loss of listenershipcontinuing to grow

23 in the latter portion?

24 A. So unless I'm misreadingmy own table,
25 loss of listenershipwould grow in the negative
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1 the graph -- the lines that are negative tend to

2 become more negative.

6365

So I'd be looking for downward sloping

4 curves, and I see some. So, for example, the

5 let's just take the light green, which I see light
6 green is UMG or the — — one of the — — oh, I see.

7 Let's see. The dark -- dark blue

So the one that curves, I see they'e
9 going down are 30—week experiments.

10 JUDGE STRICKLER: 30 week or 30 percent

11 steering?
12 THE WITNESS: Sorry. 30 percent

13 steering. Thank you, Your Honor.

BY MR. RICH:

15

16

Q. Is that that bottom—most green line?
Yes. So I'm just trying to read this

17 correctly. I'm having a little trouble because

18 it's either my eyes or the chart that it's very

19 fussy. Bear with me.

20 Ah, thanks. That's a lot clearer.
21 So I'm not -- let's go back to your

22 question. I wanted to distinguishmy answer

23 between the 30-week and 15— week experiments. And I

24 didn't know whether your questionwas

25 distinguishing those.
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But any curve that continues to fall,
6366

2 if it's below -- if it's below zero, would be a

3 one where the effect is -- steering is becoming

4 bigger.

Q ~ And how many of the other plotted lines
6 do you see with a falling curve from the point of

7 the dotted line to the end of the experiment?

Well, many of the curves are falling,
9 and then they go up again. So if you'e asking me

10 whether they -- to comparewhere they begin at one

11 point and where they end, where they end is a

12 different question than the one you'e asked

13 previously.

14 Q ~ Does any of thesedata points end in

15 week 13 at a point lower than depicted in week

16 five -- in week eight? Pardonme.

17 A. It looks -- yes. It does look to me

18 like the darker blue line, which I think is Sony,

19 ends up lower at the end.

20

21

Q ~ By about five-hundredthsof a percent?

Yes. Something like that.
What '

23 JUDGE STRICKLER: And just for

24 clarification for the record, that's Sony on a 30

25 percentsteering.
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THE WITNESS: Yes.

JUDGE STRICKLER: Thank you.

BY MR. RICH:

6367

Q. And what is the Y axis range from top

5 to bottom? What is it showing in terms of

6 percentageincreaseor decreasefrom — — what is the

7 scale?

A. The scale is in -- well, it ranges from

9 a high of plus .3 percent to a low of minus .7

10 percent.

11 Q.

12

13

Total span of 1 percent?

Yes. That's right.
MR. RICH: You can take that down.

14 Thank you.

15 BY MR. RICH:

16 Now, you also assert,beginning at
17 Paragraph144 of your written rebuttal testimony,

18 that the reported loss of listenershipas a result
19 of the steeringexperimentswould, if continued,

20 likely have what you term a nontrivial cost to

21 Pandora, correct?

22 A. Yes.

23 Q ~ And to demonstr ate that proposit ion,

24 you calculate the anticipatedfinancial impact were

25 Pandorato continue to steer for a one-yearperiod
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1 holding constant the averageeffective of the

2 listenershiploss measuredover the period of the

3 13-week experiment.

6368

Have I got that right?

Well, this — — you'e referring to the

6 discussionin Paragraph146, I believe.

Q.

Yes .

Give me just a minute.

Yes. I think your descriptionwas

10 accurate.

And in Paragraphs146 to 148, without

12 reading any numbers into the record, you report
13 that Pandorawill be expectedto lose considerable

14 millions of dollar in what you term, quote, "net

15 income," unquote, were it to pursue that commercial

16 course, correct, for a longer period of time?

17 A. Well, if I'm referring to the part I

18 think you'e referring to, the — — which is
19 Paragraph147, there I talked about what would

20 the effect would be at the maximum loss of

21 listenershipduring a 13— week period.

22 I have different calculation in

23 Paragraph146. I'm not sure which one you'e
24 referring to.

25 Q. Isn't it the case that what you were
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1 attempting to establishand then depict in your

2 Exhibit 13-B -- we just looked at 13-A -- in your

3 13-B was that, had thesesteeringexperimentsbeen

4 continued, and had one observedthe rate of decline

5 in listenershipthat was observedduring the 13

6 weeks, it would end up being costly proposition for
7 Pandora?

6369

Isn't that what you were attempting to

9 establish?
10 Yes. That's generally true.

Okay. Now, in performing that
12 analysis, you simply looked at the revenue side of

13 the equation, isn't that true, in terms of impact

14 on Pandora?

15 Yes. I -- by reference, I -- I would

16 say I just. looked at the cost. I did not try to

17 evaluate-- to do a full benefit cost analysis.
18 That's correct.

20

Right.

But you neverthelessestimated-- what

21 you did -- tell me if I'm wrong -- as depicted in

22 13-B, you estimatedthe impact on Pandora'

23 revenuesbasedon assumedloss of listenershipand

24 then calculatedwhat you term a, quote, "annual

25 revenue loss restatedas a percentageof annual
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1 income," unquote, by dividing the revenue loss you

2 calculatedby Pandora'sthird quarter 2014 reported

3 quarterly nonGAAP net income, correct?

6370

I mean I don't remember the

5 specifics — — I have to go — — of exactly the

6 calculation.

Q. You can look at 13-B if it will help

8 you.

I will take a look.

10 So yes. I took the nonGAAP net income

11 for one quarter of 2014, turned it into an annual

12 number so I had an annual income number. And I

13 took my estimatedrevenue loss as a percentageof

14 that annual number.

15 Now, in performing your calculation,
16 you simply assumed,notwithstandingactive steering
17 of plays on Pandora'spart, that the royalty rates
18 Pandorapays would remain unchangedfrom the

19 presentcircumstance,correct?

20 JUDGE STRICKLER: You mean royalty
21 rates in that question or royalty revenues?

22

23

MR. RICH: Royalty rates.
THE WITNESS: You'e correct. I did

24 not make any change in the royalty rates.
25 BY MR. RICH:
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Q ~ And so unlike ProfessorShapiro, who
6371

2 in his Appendix F, Tables F2 and F3 to his written
3 direct testimony, who explicitly accounts for both

4 potential revenue falloff and offsetting savings in

5 royalty payments, you simply ignored the royalty
6 payment side of that equation, correct?

I don't think "ignored" would be the

8 right word, but I

10

You made no adjustmentfor.
There -- I had some questionsas to

11 whether one should make an adjustment. But I

12 you'e correct is that I did not make such an

13 adjustment.

14 If you want to discussProfessor

15 Shapiro'stables, I'd be happy to discuss that as

16 well. But I was not convinced it was appropriate
17 to make an adjustment.

18 Q- So the net effeet of your analysis, as

19 depicted in 13-B, is to establishthe proposition
20 that, assumingPandorawere to steer the majors'1

repertoiresat rates reportedby the steering
22 experiments,and however improbably fail to use

23 that steeringability to attain royalty savings, it
24 likely would sustain reduced income, correct?
25 A. No. I don't agreewith the way you
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1 stated the question.

2 Q ~ You state in Paragraph4 of your

3 written rebuttal testimony -- strike that. Last

4 questions.

6372

In your Paragraph77(c) to your written

6 rebuttal testimony, you criticize Professor

7 Shapiro's treatmentof the skips and performances

8 of pre-1972 sound recordingscalled for by the

9 Merlin agreementand purport to correct his

10 analysis in your own Exhibit 9, correct?

11 A. Yes.

12 Q. Now, at. your deposition, on questioning

13 about that, you said you wanted to reconsiderthat
14 aspect: of your testimony becauseyou might have

15 misinterpretedwhat. ProfessorShapiro had done.

18 Q ~

Do you recall that?

Vaguely, yes.

Have you done -- have you undertaken

19 such a reconsideration?

20 A. No, I don't believe I did. I don'

21 recall any specific readjustmentsthat I made.

22 In fact, it's your own computation

23 that's in error, isn't it?
24 Not that I'm aware of.

25 Weren' you adjusting for what the
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1 actual value of the Merlin-Pandoraagreementwas in

2 place of what ProfessorShapiro does, which is to

3 calculate -- to make adjustmentsso that an

4 effective statutory rate would be computedby

5 taking 372 performancesout and adding skips back

6 in?

6373

A.

And don't you do the opposite?

I would have to go back and look at it.
9 I do agree that it would be appropriateto try to

10 mirror what the statute-- statutory requirement

11 would be.

12 But I don't recall -- Id have to go

13 back and look at my calculations to see exactly
14 what I did.

15 MR. RICH: Which is what you indicated
16 you would do at the time of your deposition.
17 I have no further questi ons.

JUDGE STRICKLER: Question for you,

19 ProfessorRubinfeld.

20 Exhibit 13-B is your calculationsof

21 the cost of steeringaway from the majors at 30

22 percent.
23 Is there a similar exhibit in your

24 testimony regarding the steeringaway from the

25 majors at. 13 percent? Excuse me. At 15 percent.
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1 I'm sorry.
6374

THE WITNESS: I don't believe there is.
3 I'm sure I looked at the calculation, but I don'

4 think I produceda separateexhibit.
JUDGE STRICKLER: Another question for

6 you on an earlier topic that. you'e mentioned

7 that you'e discussedbefore in your answers.

You distinguishbetweenbargaining

9 power on the one band and monopoly or monopsony

10 power on tbe other.

Can you explain what you mean by the

12 di f f erencebetween those?

13 THE WITNESS: Yes. So monopsony

14 power -- this is actually in Chapter 10 of my

15 textbook.

Monopsony power arisesbecauseyou

17 actually cut back the amount you purchaseand pay a

18 lower price. So you actually have some power over

19 price.
20 Bargaining power is really more about

21 dividing the pie. So you can have bargainingpower

22 in which you get a bigger piece of any surplus
23 you'e negotiatingover but not actually have the

24 power to control the price directly.
25 JUDGE STRICKLER: In bargaining -- the
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1 elementsof bargaining include a threat point, a

2 point where you can walk away, correct?

6375

THE WITNESS: Yes.

JUDGE STRICKLER: Does the existenceof

5 monopoly or monopsonypower, dependingon which

6 side of the market you'e on, affect your threat
7 po3.nt:?

THE WITNESS: Yes. It definitely could

9 affeet your threat point.
10 But -- and if you have monopsonypower,

11 you almost certainly are going to have bargaining

12 power if you'e in a bargainingsituation.
13 But it doesn' go the other way. You

14 could have significant bargainingbut still not

15 have monopsonypower.

17

18

19

JUDGE STRICKLER: Thank you.

MR. RICH: Thank you.

MS. HALL: Good afternoon, Your Honor.

I'm happy to begin my examinationnow.

20 I note that it's noon. And I could come back and

21 do it after the break if you'd prefer that. But

22 I'm happy to do it now.

23 CHIEF JUDGE BARNETT: It's almost noon.

24 But let's take the break rather than have you have

25 to stop and start. Becausethat would lend itself
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1 to repetition.
6376

So we'l be at recessuntil 12:55.

(A short recesswas taken.)

CHIEF JUDGE BARNETT: Pleasebe seated.

Ms. Hall, good afternoon.

MS. HALL: Good afternoon.

JUDGE STRICKLER: Are we going to need

8 the other binder, the other cross-examination

9 binder?

10 MS. HALL: No, you will not. I have

11 questionsbasedon my direct examinationbinder.

12

13

JUDGE STRICKLER: Thank you.

CROSS— EXAMINATION BY COUNSEL FOR IHEARTMEDIA

BY MS. HALL:

15 Q ~ Good afternoon, ProfessorRubinfeld.

16 We have met before but my name is Caitlin Hall. I

17 representiHeartMedia.

18 Nice to meet you again.

19 You, too.

20 In your testimony, you analyzed the

21 agreementbetween iHeartMedia and Warner and you

22 derive a benchmarkrate basedon actual performance

23 after the agreement,correct?

Yes.

25 And in your written testimony, you
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1 repeatedlycharacterizedreliance on expectations

2 in the actual performanceas inappropriate,
3 correct.?

6377

I characterizedthe use of expectations

5 by one side of -- by one party only as

6 inappropriate. I don't think I say expectations

7 generallyare necessarilyinappropriate.

Q. Do you recall testifying that you

9 believed that the appropriateapproachin this case

10 was to rely on performancedata?

With respectto the iHeartMedia-Warner

12 deal, that is my view, yes.

13

14

Okay.

But it is not a generalview. I have a

15 discussionin my testimony where I explain the

16 tradeoff between looking at performancedata and

17 looking at expectations.

Are you aware that following the

19 submissionof your written rebuttal testimony,

20 counsel for SoundExchangefiled a motion to exclude

21 the testimony of ProfessorFischel on the

22 iHeartMedia Warner agreementon the basis that it
23 relied on expectationsrather than performance?

24

25

I actually don't recall that.
No? You are not aware that the sole
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1 basis of that motion was your testimony saying that
2 it was inappropriate?

3 A. I don't remember that submission. They

4 didn't talk to me about it. At least, if they did,

5 I don't recall it.
6 Q- Would a submissionalong those lines
7 have been justified from an economic perspectivein

8 your opinion?

6378

If the submissionssaid it is
10 inappropriateto rely on testimony basedon simply

11 one side's view of the expectations,I would be

12 supportive of that submission.

13 Q ~ I'm going to ask you to turn to Tab 1

14 of the binder in front of you, which is
15 SoundExchangeExhibit 29.

16 Do you recognize this as your written
17 rebuttal testimony?

18 A. I do.

19 Q ~

20 SX-29-10.

Can you please turn to the page labeled

21 A. I'm there.
22 Q ~ Do you see the Header 2, quote:

23 "ProfessorsFischel and Lichtman inappropriately
24 rely on projections associatedwith the

25 iHeartMedia"
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CHIEF JUDGE BARNETT: You have to read
6379

2 more slowly.

BY MS. HALL:

Quote: "ProfessorsFischel and

5 Lichtman inappropriatelyrely on projections
6 associatedwith the iHeartMedia Warner agreement

7 rather than its performance."

Yes.

Q'ow, when you were here before, you

10 testified that you had reviewed the prior orders in

11 prior Webcastingproceedings,correct?
12 Yes.

13 Q. So you are aware that in Web I, the

14 Librarian of Congressindicated that the parties'5
expectationsat the time of the agreementwere what

16 were relevant in determining a benchmarkrate in

17 the agreement?

I actually don't recall that either
19 way. You'd have to refreshmy memory.

20 MS. HALL: Can we circulate the

21 thank you, federal reporter.
22

23 Q ~

BY MS. HALL:

And Dr. Rubinfeld, I'm going to be

24 asking you questionsabout the page labeled 45255.

25 First, let me ask: Do you recognize
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1 this as the final order in the Web I proceeding?
6380

Yes, I do.

3 Q ~ So turning to that page, again ending

4 in 255, you see Section 8, methodology for

5 calculating the statutory rates for the Webcasting

6 license'

I see that, yes.

Q. And in the first paragraphbeginning

9 about halfway down, do you see the language, quote:

10 "To calculate this unitary rate, it is necessaryto

11 determinewhat Yahoo paid for the initial 1.5

12 billion performancesbasedon the lump sum payment

13 and what it expectedto pay for transmissionsafter
14 that time."

15 I do see that.
16 Q- Then continuing toward the middle of

17 the following paragraph,do you see the language,

18 quote: "This is a simple arithmetic calculation
19 and one that Yahoo had alreadyperformed in order

20 to gauge the actual cost of the performancesunder

21 the differentiatedrate structure. This

22 calculationyields an effective or blended rate of

23 .065 cents per performancebasedupon Yahoo's

24 expectationthat 90 percent of its transmissions

25 will continue to be radio retransmissionswith the
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1 remaining ten percentbeing Internet-only

2 transmissions."

6381

3 A. You read that correctly.

Q ~ Thank you.

And you have testified as an expert in

6 previous cases in which you have been asked to

7 apply a willing buyer/willing seller standardto

8 determineroyalty rates for intellectual property,
9 correct?

10 Well, I'e definitely testified in

11 prior casesevaluating intellectual property. 1'm

12 not sure it would be fair to characterizeit: as

13 applying a willing buyer/willing seller standard.

MS. HALL: May I pleasedistribute
15 this? Thank you.

BY MS. HALL:

17 Professor,do you recognize this as

18 your expert report in the University of Colorado

19 Foundationversus American Cyanamid?

20 A. It certainly looks like it. I'm just
21 curious if I could ask, I thought that part of this
22 was sealed.

23 Q- This part is not sealed. This was

24 obtainedon the public docket.

25 Thank you.
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And do you recall testifying in this
6382

2 case that the relevant questionwhen applying a

3 willing buyer/willing seller standardis what the

4 buyer in a negotiation for an intellectual property
5 license would agree to pay and what the seller
6 would agree to accept?

7 A. I may well have said it, but it has

8 been a long time, so I'm sure you will point me out

9 to the language. I don't recall the specific
10 language.

11 Q. Let me ask you to turn to Page 9 of

12 this printout.
13 And two paragraphsabove the section
14 that starts: "B, university licensing policy."
15 Do you recall giving the following

16 expert opinion, quote: "The amount that a licensor
17 such as the patenteeand the licenseesuch as the

18 infringer would have agreedupon at the time

19 infringement began, if both had been reasonablyand

20 voluntarily trying to reach an agreement,that is,
21 the amount of which a prudent licensee," there'sa

22 parentheticaland it continues: "Would have been

23 willing to pay as a royalty and yet be able to make

24 a reasonableprofit and which amount would have

25 been acceptableby a prudent patenteewho is
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1 willing to grant a license. This willing
2 licensor/willing licenseeapproachcomports with

3 the economic concept of an arm's length

4 negotiation."

6383

5 A. So that is what I said. I just want to

6 add for the record in case you don't go there, that
7 my primary responsibility in this case was the

8 determinationof measurementof unjust enrichment,

9 and not, a royalty rate, so I did comment about the

10 royalty issue in my testimonybut that. was not the

11 primary focus of my testimony.

12 Q ~ Do you recall that, in commenting on

13 this issue, you adoptedthe opinion of another

14 expert who had testified in the case?

15 A. No, I don', recall that. I actually
16 disagreedwith my -- the expert on my side of the

17 case.

18 Q ~ Let me ask you to turn to Section E,

19 which is two pages further.
20

21

22

23

JUDGE STRICKLER: Page 11?

MS . HALL: Yes . Page 11 .

BY MS. HALL:

And in the secondparagraphunder

24 Section E, you say of a Mr. Damson, quote:

25 "Whether or not his testimony is admitted, it is
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1 the sort of evidence on which economic experts

2 reasonablyrely in forming their opinions and I do

3 so in putting forward my damage analysis."

6384

JUDGE STRICKLER: I am missing where

5 you are. Page 11?

MS. HALL: I'm sorry. Yes, Page 11,

7 the secondparagraphunder Section E.

THE WITNESS: Yeah. So just -- again,

9 just to make the record clear, Mr. Damson did not

10 testify at the trial, I testified. He was a prior
11 expert. I actually had some disagreementswith the

12 expert who did the reasonableroyalty calculations
13 in the trial you are referring to.

15 Q ~

BY MS. HALL

You did though rely
No, I did cite -- just to help you out.

17 I guess I was citing Mr. Damson's testimony as

18 something I felt uncomfortablerelying on, that'
19 correct.
20 MS. HALL: Do you have a copy of that?
21 Thank you.

22

23

BY MS. HALL:

Do you recognize this as the portion of

24 Mr. Damson's testimony to which you referred in

25 your report?
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I don't recognize it. It has been
6385

2 quite a few years, but I am willing to accept your

3 characterizationon the reasonswe disagree. It
4 has been 20 years, I think, since I testified in

5 this case.

So I actually do not recognize it but I

7 do know I looked at Mrs Damson'swork so I presume

8 this is what is relevant.

Q. Do you recall specifically relying on

10 the opinion by Mr. Damson that in approachingthe

11 issue of an appropriateroyalty rate in this case,

12 the question is what rate it would have been

13 reasonableto expect in 1981 if negotiationsfor

14 the rates had been held?

15 I just didn'0 hear you, Counsel.

If you want, you can just turn to the

17 languagewhich is the secondpage, second

18 paragraph.

19 Mr. Damson gives the opinion, quote:

20 "I have approachedthe issue of an appropriate

21 royalty rate in this case from the following

22 direction: What rate would have been reasonableto

23 expect in 1981 if competitive negotiationsfor

24 rates in the Colorado patent had been held."

25 Sure. I mean, that is consistent.with
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1 my understandingthat in the typical patent case,

2 one is asked to measuredamagesby what would have

3 happenedin a hypothetical negotiationat the time

4 of first infringement.

6386

And leaving aside Mr. Damson's

6 testimony, you agree that your testimony in this
7 case was that the relevant question in applying the

8 willing buyer/willing seller standardwas the rate
9 to which a willing buyer and willing seller would

10 have agreed, correct?
11 A. Well, it's -- essentially, it's that,
12 but I would just refer back to the paragraphyou

13 read into the record previously.
14 Q ~ The record is what it is.
15 Do you recall testifying in your

16 deposition in this case that looking at post-deal
17 performancecannot tell you what a buyer was

18 willing to pay or a seller was willing to accept

19 for a licensedperformancesound recording.
20 A. I may well have said that. I just
21 don't recall it. I'm sure you will remind me. I

22 certainly think it's something I might have said.
23 And just to be clear, you understand

24 that to be the statutory standardhere, correct?
25 Just to be clear what? Are you saying
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1 I believe it's a statutory standard,what a willing

2 buyer and willing seller would be willing to

6387

Q. Agree to?

4 A. agree to? Potentially -- yes, I

5 think it's a willing buyer/willing seller standard,

6 yes.

Q. Okay, great.
JUDGE STRICKLER: Before you go,

9 apropos to this and going back a couple of

10 questions, I think she referencedyou to the

11 section of your written rebuttal testimony that
12 includes Paragraph26 on Page 6.

13 THE WITNESS: Yes.

JUDGE STRICKLER: And you make mention

15 of the value or lack thereof of relying on one

16 party's subjective expectations,and then you refer
17 to your analysis of the iHeartMedia-Warner

18 agreementwhich was basedon actual performance,

19 which you say, quote: "I believe is the better
20 approach,"close quote.

21 The word "better" is a little ambiguous

22 to me here becauseit sounds like we are discussing

23 three possible approaches. One is reliance on one

24 party's subjective expectations. The other might

25 be relying on both parties'ubjective
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1 expectations,the third might be actual

2 performance.

6388

Among those three categoriesor — — how

4 do you rank those from. best to worse among those

5 three alternatives?
THE WITNESS: Well, worse would be

7 looking at only one side's point of view. With

8 respectto looking -- if you had both sides'oint
9 of view versus actual performance, I think that

10 would be somethingyou'd have to think about more

11 deeply. In this particular case, I would feel more

12 comfortable relying on actual performancebecauseI

13 have looked at materials that describe theparties'4
expectations-- from both sidesparties'5

expectations,and it is very hard from looking at
16 those documents to draw clear inferencesabout what

17 their willingness to pay and willingness to accept

18 would be.

19 JUDGE STRICKLER: Do I understandyour

20 testimony to be then that you don't know whether it
21 is a better approachto look at actual performance

22 or on the other hand, both parties'rojections,
23 unless you -- unless clarity of theparties'4

respectiveprojections is sufficiently clear?

25 THE WITNESS: Essentially, yes. I
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1 think you have to decide them on a case—by— case

2 basis, but I would just add further that from my

3 point of view, focusing on the negotiationsover a

4 noninteractiveagreementitself is questionable

5 becauseof the problem with the shadow of the

6 statutory license, which makes it difficult to

7 interpret what people are saying about willingness
8 to pay and willingness to accept, so for reasons

9 you'e heard many times, I would prefer to focus on

10 the approach I used which is focused on interactive
11 agreements.

6389

12 But just again, to sum up, I actually
13 do not have an absoluteview they should always

14 look at performance. I think you have to decide on

15 a case—by— case basis, but I am very troubled with

16 -- about looking at only one side, one side ' view.

17

18

JUDGE STRICKLER: Thank you.

BY MS. HALL:

Q. ProfessorRubinfeld, I want to return
20 to the question I was asking you about comparing

21 actual performanceto what the parties would have

22 agreedto.

23 Let me ask you to turn to Tab 2 of your

24 binder, which is SoundExchangeExhibit 192.

25 Do you recognize this as a transcript
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1 of your deposition from April 13 and 14 of this
2 year?

6390

Yes.

Q ~ And let me ask you to turn to Page 859.

JUDGE STRICKLER: Is that a transcript
6 page?

MS. HALL: It's a transcriptpage. The

8 transcriptpage numbers are -- so the bottom label

9 is SX-192-579.

10

12 Q ~

THE WITNESS: Okay, I have it.
BY MS. HALL:

And beginning at Line 22, do you recall
13 being asked the following questionsand giving the

14 following answers?

15 Question: "Okay. So your testimony is
16 that Apple agreed to pay for this period of time

17 more than two and a half times the amount of money

18 that it receivedon a pro rata basis to Warner,

19 correct?"

20 Answer: "No, no, not at all."
21 Question: "In what manner is that
22 incorrect?"

23 Answer: "Well, Apple didn't agree that
24 thesewould be the final numbers. Apple agreed to

25 reach an agreementwhich presumablywas basedon a
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1 more optimistic view of its successof its radio

2 service, but to say that Apple agreedthat this is
3 how things would end up, I would absolutely
4 disagreewith that."

6391

Q ~

I do see that, yes.

And let me ask you to turn to Page 714

7 of the transcript.
MR. POMERANTZ: Objection, Your Honor.

9 This is not proper examination to just. read

10 deposition testimony into the record. She can ask

11 a question to the witness and if he says something

12 different, she can then impeach him with or refresh
13 his recollection, but just reading deposition
14 testimony into the record is inappropriate.
15 MS. HALL: Your Honor, I askedMr.

16 Rubinfeld if he recalled testifying to this. He

17 said he did not, and then I could refreshhis

18 recollection.
19 CHIEF JUDGE BARNETT: That is correct.
20 Overruled.

21 MR. POMERANTZ: It's a rather broad

22 question, but okay.

23 BY MS. HALL:

24 Q. Turn to Page 715 of the transcript
25 which is labeled SX-192-435.
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Beginning at Line 7, do you recall
6392

2 being asked the following question and giving the

3 following answer?

Question: "So why would Apple agree in

5 your view to pay .36 for a service that I could

6 have paid under the statutory license only .23

7 for?"

Answer: "Well, I'm not" -- then there

9 is a parentheticaland it continues: "I would

10 doubt that Apple would be very happy about paying

11 .3, .36. The .36 result comes from amortizing a

12 fixed fee over a number of actual plays that was

13 I'm sure from Apple's point of view, disappointing.
14 And Apple -- Apple, I'm pretty sure, had in mind a

15 lot more plays which would have had a lower

16 effective rate."
17

18

I recall.
MR. POMERANTZ: Your Honor, objection.

19 If they were going to read into the record, I would

20 ask that the entire answer be read. She left out

21 the portion dealing with the percentageof revenue.

CHIEF JUDGE BARNETT: Go ahead, Ms.

23 Hall, read the entire answer, please.
24 MS. HALL: Sure, of course.

BY MS. HALL:
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So the answer, beginning on Line 11
6393

2 was: "Well, I'm not -- first of all, we have to

3 understandthat there is also a percentageof

4 revenueproblem which complicatesthis, but I -- I

5 would doubt that Apple would be very happy about

6 paying point .3, .36. The .36 result comes from

7 amortizing a fixed fee over a number of actual

8 plays that was -- I'm sure from Apple's point of

9 view, disappointing."

10 ProfessorRubinfeld, you had accessto

11 both iHeart and Warner's expectationsat the time

12 you enteredyour written rebuttal report, correct?

13 I either had the materials or I could

14 have had access,yes.

15 Q. Do you recall that you cited the

16 Today' Growth Model on which ProfessorFischel

17 relies repeatedlyin your rebuttal report?

18 Yes.

19 And you devote many paragraphsof your

20 report to critiquing those expectations,correct?

21 I just -- critiquing
22

23

Q ~ Critiquing those expectations?

Well, critiquing the implications of

24 that particular model, yes.

Q. And you say that ProfessorFischel does
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1 not adequatelyexplain why he used the Today'
6394

2 Growth scenario, correct?

That sounds like something I would say,

4 yes.

Do you acknowledge, though, that
6 ProfessorFischel said that the model was, quote:

7 "Consideredthe most likely outcome by iHeartMedia

8 and was relied upon by iHeartMedia'sboard of

9 directors?"
10 What I recall actually is that the

11 actual board of directors -- the numbers that the

12 board of directors used I don't think was literally
13 the numbers from that model. It doesn'tmean that
14 I didn't say exactly what you said, but I think
15 there was a distinction between that model and what

16 actually appearedin the board of directors deck.

17 Q ~ Does that appearanywhere in your

18 report?

19 Does what I just said?

20 Q ~ Yes.

21 I don't recall whether I said that or

22 not. I would have to go back and look.

23 Q. Do you recall that your stated reasons

24 for failing to credit ProfessorFischel's testimony

25 in this issue was, quote: "That neither
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1 justification was sufficient," returning to the

2 actual page of your report?

3 A. You are giving me somethingso out of

4 context, I can't tell whether I did or not.

5 Q ~ Turn to Paragraph33 of your report
6 which is Tab 1 and again is SoundExchangeExhibit

7 29.

6395

A. Go ahead.

Q ~ Do you see in Paragraph33, you say:

10 "ProfessorsFischel and Lichtman do not adequately

11 explain why they determinedthat only one of these

12 six scenarioswas considered,"beginning at the top

13 of the next page, quote: "They state that they

14 focused on theseprojectionsbecausethey were

15 'consideredthe most likely outcome'y iHeartMedia

16 and were 'relied upon by iHeartMedia'sboard of

17 directors.'eitherjustification is compelling."

18

19

A. That ' what I said, yes.

Q ~ So your reason for failing to credit
20 their testimony has nothing to do with your

21 assertionhere today that you believe there is a

22 difference between the numbers that they relied
23 upon and the numbers in the growth model, correct?

I don't think there is anything I have

25 said today that is basedon that point. I think

(866)448 - DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

1 that is correct.
6396

I mean, I was just trying to check to

3 see whether my memory was correct that there was

4 some distinction between that model and what the

5 board actually relied on.

Q ~ Pleasedo.

Just give me just a second.

But I don't think -- maybe it doesn'

9 matter becauseI don't think that affects the

10 conclusion -- the answers I gave to the prior
11 questions,so...
12

13

Q ~ Okay. So I'm happy with that answer.

Are you aware of the fact that an

14 iHeart fact witness in this proceedinghas given

15 sworn testimony that the Today's Growth Model on

16 which ProfessorFischel relied on was the version
17 that the board relied upon?

18 A. I have not seen or read any of the

19 actual fact witness testimony, so the only thing I

20 could recall would be written submissions.

21 Q. I am talking about a written
22 submission.

I don't recall specific testimony. I

24 just recall the characterizationof this particular
25 model by ProfessorFischel and he describedit as,
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1 consideredthe most likely outcome, but I don'

2 recall specific fact witness testimony. You would

3 have to show that to me.

6397

Were you given accessto and did you

5 review the written testimony of Steven Cutler in

6 this proceeding?

Yes.

You did, okay. Let me ask you then to

9 turn to Tab 4 of your binder, which is iHeartMedia

10 Exhibit 3346.

I will representto you, subject to

12 verification or objection by your counsel, that
13 this is Exhibit DD to Mr. Cutler ' written
14 testimony.

15

16

17

I will ask you to turn to Page 9 of 13

Okay.

Do you see that this is the Today'

18 Growth case on which ProfessorFischel relied?
19 Yeah, but I see the no growth case and

20 promoted growth case on other pages, so it is a

21 little hard to tell. I can't tell which one he is
22 relying on from what I have in the document.

23 Okay. I take it that you were not

24 given accessto and did not review Mr. Cutler '

25 deposition testimony on that topic?
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I was given accessto all the
6398

2 deposition testimony. I just don't -- I didn'

3 read all the depositions,but -- and I don't recall
4 -- I just don't recall what Mr. Cutler said about

5 this particular issuebut I certainly would have

6 had accessto all this material.
7 Q ~ Let me ask you to assume, subject to

8 later testimony, that Mr. Cutler did testify that
9 this is the case on which the board relied.

10 Are you aware of any other evidence in

11 this case that would contradict that assertion?
12 So you are asking me, do I -- can I

13 cite you any evidence that the board relied on one

14 of the other five or six models?

15 Q ~ Do you have any reasonto doubt the

16 sworn testimony of a fact witness as to what the

17 board relied upon?

18 Now you are asking me a different
19 question.

20

21

Q ~ Answer that question.

No, I would generally assumethat the

22 witnesses-- all witnessesare giving honest

23 testimony.

24 You also had accessto Warner's

25 projectionsat the time you filed your written
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1 rebuttal testimony, correct?
6399

Yes.

Q ~ And in your report, you rely on, among

4 other things, the written testimony of Mr. Wilcox

5 as to Warner's assumptionsgoing into the

6 agreement,correct?

Yes.

8 Q. And I assumethat you reviewed Mr.

9 Wilcox's testimony prior to including that in your

10 report?

Yes.

12 Q ~ So you are aware that Mr. Wilcox

13 attachesseveralmodels to his testimony including

14 one that he says illustratesWarner's projections?
15 MR. POMERANTZ: Your Honor, if we could

16 just have some clarification here. Mr. Wilcox

17 submitteddirect testimony and rebuttal testimony

18 on the iHeart-Warnerdeal, and I think what Ms.

19 Hall is asking about is Mr. — — Dr. Rubinfeld's

20 rebuttal testimony, and I want to make clear which

21 testimony Ms. Hall is referring to.
22

23

MS. HALL: Thank you.

BY MS. HALL:

Q. I am referring to Mr. Wilcox's rebuttal
25 testimony.
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A. Your question is did I see that
6400

2 testimony? Is that your question?

Q. Yes.

Yes.

Q. And you cited it in your report,
6 correct?

7 A. Yes.

8 Q. And you understandthat Mr. Wilcox

9 attachedto that testimony a number of models

10 including one that he said illustrated Warner'

11 projections for t:he agreement,correct?
12 I believe that's correct, yes.

You also cite a Warner deck which you

14 describedas a board presentationas evidence of

15 what Warner believed going int:o the deal, correct.?

Yes.

17 In your written testimony, however, you

18 did not make any attempt to analyze iHeart and

19 Warner' expectationsto derive a rate basedon

20 those expectations,correct?
21 A. That's right. I didn't think that
22 looking at the expectationsof a single,
23 individual, noninteractivedeal would be the most

24 informative way to approachthe issue, the primary

25 issues in this case.
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MS. HALL: Your Honor, I now need to
6401

2 get into restricted information, so I'd ask that we

3 close the courtroom.

CHIEF JUDGE BARNETT: At this time, we

5 will close the hearing room to anyone who has not

6 signed a nondisclosurecertificate in this
7 proceeding.

(THIS ENDS PUBLIC SESSION)

(RESTRICTED SESSION BOUND SEPARATELY)

10

12

13

15

16

17

20

21

22

23

25

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

6402

10

12

13

15

16

17

19

20

21

22

23

25

(866)448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

(THIS BEGINS PUBLIC SESSION)

CHIEF JUDGE BARNETT: Mr. Joseph?

MR. JOSEPH: Thank you, Your Honor.

Given the hour, I will endeavor to be

6486

5 brief, but I can't promise you five minutes right
6 now.

CHIEF JUDGE BARNETT: It's the thought

8 that counts at this point, Mr. Joseph. Thank you.

CROSS-EXAMINATION BY COUNSEL FOR NAB

BY MR. JOSEPH:

12

Good afternoon, ProfessorRubinfeld.

Good afternoon.

13 As you know, I'm Bruce Joseph,

14 representingNAB.

15 1 do. I believe we have had a chance

16 to speakmany times.

17 Q. Pleasureto see you again.

18 CHIEF JUDGE BARNETT: Mr. Joseph, is
19 this a closed session?

20 MR. JOSEPH: Oh, no, I 'm sorry, Your

21 Honor, it is, I believe, absolutelyopen.

22 CHIEF JUDGE BARNETT: Wonderful. Then

23 let' open the doors.

MR. JOSEPH: And I would be delighted
25 to have the reporter have them on the open record.
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BY MR. JOSEPH:
6487

Q ~ ProfessorRubinfeld, let's start. In a

3 real world, do firms often bargain with imperfect

4 information?

They do.

Q. And the lack of perfect information can

7 lead to firms failing to reach what might otherwise

8 have been a mutually beneficial agreement,right?

10

That is certainly a possibility, yes.

And you are familiar with the term

11 monopoly power, aren't you?

12

Yes .

13 Q. And you would say that a firm has

14 monopoly power if it has the ability to raise price
15 substantiallyabove a competitive level and sustain
16 that supracompetitiveprice for a substantial
17 period of time, correct?

18 I not only would say that I believe I

19 have said that.
20

21

Q. Indeed, you have.

Do firms with monopoly power ever

22 bargain with their customers?

23

Yes .

Q. Do firms with monopoly power ever make

25 concessionsor change their bargainingposition in
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1 responseto positions taken by buyers with which

2 they are dealing?

6488

Yes.

Q ~ Now, ProfessorRubinfeld, in your

5 responseto the critique of your assumptionabout

6 the price royalty ratios of interactive and

7 noninteractiveservicesthis morning, I believe you

8 said, and let me know if I have got it wrong, that
9 the downstreamelasticitiesof demand were

10 relatively similar for both interactive and

11 noninteractiveservices. Is that about right?
12 Yes.

13 Q- Did you perform any analysis to

14 quantify the downstreamelasticity of demand for

15 interactive services?

16 A. I have not calculatedan actual

17 elasticity.
18 Q ~ Did you perform any analysis to

19 quantify the downstreamelasticity of demand for

20 noninteractiveservices?

21 A. I have not. By that you mean an actual

22 calculation, no, I have not done an actual

23 calculation.
24 Q- Now I believe and again, correct me if
25 I am wrong, that you referred to the Lerner
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1 condition and said that it says that the markup of

2 -- let me try again.

6489

It says that the markup of price over

4 cost is the inverse of the elasticity of demand for

5 a particular product. Is that about what you said?

6 A. I may well have said that. The Lerner

7 condition is usually done as a markup as a

8 percentageof price, as being equal to one over the

9 elasticity of demand.

10 Q. Now in that statement,you are

11 referring to the elasticity of demand, the upstream

12 elasticity of demandmeaning the demand of the

13 service for the license or the downstream

14 elasticity of demand referring to the demand of

15 individuals for the service?

16 A. In the testimony I give today, I was

17 talking about the downstreamelasticity.
18 Q ~ Just so the record is complete, did you

19 perform any analysis to quantify the upstream

20 elasticity of demand for sound recording

21 performancelicensesby interactive services?

22

23 Q ~

Nothing quantitative.
Did you perform any analysis to

24 quantify the upstreamelasticity of demand for

25 sound recording performancelicensesby
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1 noninteractiveservices?
6490

2 A. Again, no quantitativeestimateof the

3 elasticity.
Q. Now let me ask you to turn to Paragraph

5 110 of your written direct testimony which -- and I

6 am using it for convenience,becauseit has

7 everything I need, the Weil Gotshal

8 cross-examinationbinder which is the one you were

9 given by Mr. Rich.

10 It is Exhibit SX 17, the first tab.
11 Let me ask you to turn to Paragraph110.

12 A. I have it.
13 Q ~ Now in that. paragraph,you said, I

14 believe, that the services'lasticitiesof demand

15 reflect the preferencesof their listenersand that
16 the differences in price elasticitieswill reflect
17 differences in the technical featuresof the

18 services, as well as their businessmodels. Was

19 that -- that is what you said, correct'?

20 A. Yes.

21 Q ~ By technical features, you meant, among

22 other things, differencesamong custom radio,
23 simulcastingand on-demandservices, right?
24 That would have included -- I think

25 when I talked about technical features, I was
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1 probably focusing on algorithms, but I think my

2 comment would be broader than that.
3 Q. And it would include differences, for

4 example, betweenon-demandservicesand custom

5 radio services?

6 A. Yes, I think it would.

6491

And by businessmodels, you were

8 referring, among other things, to serviceswith an

9 emphasison the subscriptionmodel and services
10 with an emphasison the ad-supportedmodel, weren'

11 you?

12 A. Yes.

13 Now I believe you also said in

14 discussingthe ratio issue this morning with

15 Mr. Pomerantz, that all of the inputs, other than

16 recordedmusic for interactive and noninteractive
17 services, are relatively modest in terms of

18 variable costs. Is that roughly what you said?

19 Yes.

20 Q ~ Did you perform any analysis to

21 quantify the variable costs of all of the inputs to

22 an interactive service other than the recorded

23 music?

I didn't do any specific calculation.
25 Again, in some -- in the process I have seen, I
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1 think, some P&L statementsthat gave me an idea

2 what the costs were like but I didn't do any

3 specific calculation.

6492

Same questionwith respectto
5 noninteractiveservices

7 Q.

My answer would be the same.

By the way, isn't it true that revenues

8 underlie a service'selasticity of demand only if
9 the demand elasticity is driven by the possibility

10 o f shutdown?

Your question is not at all clear to

12 me. Can you try again?

13 I will withdraw it becauseI'm not sure

14 that it is entirely clear to me either.
15 If ProfessorKatz were here

I was going to say if it goes to

17 ProfessorKatz, we can ask him. I will talk to him

18 about this when I see him back in our normal jobs.
Let me ask you to turn to Paragraph226

20 of your written rebuttal testimony.

21 That is the second tab, excuseme, in

22 the binder.

23 22 6?

226.

25 Okay. I have it.
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And starting about the — — the final
6493

2 of fer that was on the table was unreasonable,you

3 have a sentencethat says, among other things, the

4 NAB could have adopted — — excuseme, could have

5 opted to approachthe individual labels and

6 negotiatedirect deals.

Do you see that? Happy to read the

8 whole thing, but it is already in the record.

I see that.
10 Q. Can you name a single direct deal

11 betweena record label and the simulcasterthat had

12 been negotiatedas of February 15, 2009?

13 I can — — certainly can name one, but it
14 is not something I studied.

15 Does the date February 15, 2009 mean

16 anything to you?

17 A. That is very close to the date at which

18 the prior web agreementwent into place.

20

Q. Can you name a single direct deal?

Web III.
21 Q ~ Which one?

22

23

Sorry, I was referring to Web III.
Can you name a single direct deal

24 betweena record label and a Webcasteroffering
25 only statutory streamingservices that had been
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1 negotiatedas of February 15, 2009?
6494

No, but it's not something I have

3 specifically studied.

MR. JOSEPH: I have no further
5 questions,Your Honor.

CHIEF JUDGE BARNETT: Thank you.

Mr. Malone has left us. Mr. Cunniff?

MR. CUNNIFF: I have no questions,Your

9 Honor.

10 CHIEF JUDGE BARNETT: Okay. Redirect,
11 Mr. Pomerantz.

12

13

MR. POMERANTZ: Thank you.

Your Honor, we have four witnesseswho

14 need to testify and get. off by the end of the day

15 tomorrow, so I'm going to try to be extremely brief
16 and only follow up with one question, frankly
17 becauseI didn't understandwhat Professor

18 Rubinfeld and Judge Strickler were talking about,

19 and they have economicsdegrees,and I don'.
20 REDIRECT EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

21 BY MR. POMERANTZ:

22 0 ~ So let me ask this question: You both

23 seem to be thinking that the higher the percentage

24 of revenue, the less likely it would be binding,

25 and I don'. get that.
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So could you explain to me why -- i f
6495

2 somebodysaid that if you have a 99 percent revenue

3 share, that it would be less likely to be binding

4 than if it was a one percent revenue share?

That is, if you share one percentof

6 the revenueversus 99, you decide whether it'
7 greater than the per-play rate, is it more likely
8 that it.'s going to be greater than the per-play

9 rate if it's at, let's say, 55 percent than 25

10 percen0'?

MR. HANSEN: That's a leading question

12 if I ever heard one.

CHIEF JUDGE BARNETT: I'm going to

14 allow it just to get, it done.

MR. POMERANTZ: Thank you, Your Honor.

THE WITNESS: Well, I mean, it. is not,

17 obvious which way it would turn out. It would

18 depend on the particular circumstances.

19 MR. POMERANTZ: We will save that one

20 for the briefing. I have no further questions,

21 Your Honor.

22

23

24

25

CHIEF JUDGE BARNETT: Thank you.

Judge Strickler?
JUDGE STRICKLER: No.

CHIEF JUDGE BARNETT: Judge Feder?
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JUDGE FEDER: No.

CHIEF JUDGE BARNETT: Professor

6496

3 Rubinstein, Rubinfeld, pardon me. Professor

4 Rubinfeld, you may be excused. Thank you.

THE WITNESS: Thank you.

(Witness excused.)

MR. POMERANTZ: Your Honor, let me -- a

8 couple of things. We have six witnessesthat we

9 have -- at least all of us have agreedthat we

10 would propose that you take in writing without. any

11 further examinationby any party. There are three
12 witnesseson our side and 1 believe the other three
13 are all NAB proposedwitnesses,and the names are

14 -- from our end, it would be Ms. Roberts, Mr.

15 Foster, and ProfessorRysman, R-Y-S-M-A-N. For

16 NAB, it's Ms. Koehn, I believe it's K-O-E-H-N.

18

19

MR. JOSEPH: I just learnedRysman.

JUDGE STRICKLER: Okay, K-0-E-H-N?

MR. POMERANTZ: K-0-E-H-N. Mr. Chiang,

20 C-H-I-A-N-G, and Mr. Gadhoury.

21

22

JUDGE STRICKLER: Gadhoury?

MR. POMERANTZ: G—A-D

23 MR. RICH: H-0-U-R-Y.

24 MR. POMERANTZ: We have Mr. Barros here

25 and our request, if possible, I think our direct
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1 will be very short, is to do our best, if we can

2 get him on and off so he can leave. I think they

3 have about a 30 minute — — they get to have a

4 30-minute cross, so we would hope to try to get him

5 on and off today.

6497

CHIEF JUDGE BARNETT: Let's go for it.
MR. POMERANTZ: Thank you. One other.

8 We had discussed-- we had previously mentioned

9 that we think we will be able to also have Mr.

10 Westergrento submit on the papers as well. We are

11 working on a stipulation and we would expect to be

12 providing that to you shortly.
13 CHIEF JUDGE BARNETT: Thank you.

14 GLEN BARROS, being first duly sworn, to tell the

15 truth, the whole truth and nothing but the truth,
16 testified as follows:

17 DIRECT EXAMINATION BY COUNSEL FOR SOUNDEXCHANGE

18 BY MS. LEMOINE:

19

20

Good afternoon, Mr . Barros

Good afternoon.

21 MS. LEMOINE: Good afternoon, Your

22 Honors.

23 BY MS. LEMOINE:

24 Could you pleasestate your name for

25 the record.
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Glen Barros .

2 Q. Could you spell your first and last
3 name for the Court?

A. G-L-E-N B-A-R-R-0-S.

Q ~ And where do you work, sir?
A. Concord Music Group.

Q. And what is your title there?

A. Presidentand CEO.

Q ~ What are your job responsibilitiesas

10 presidentand CEO of Concord Music Group?

11 A. To guide the overall strategyof the

12 businessfor our stakeholder'sbenefit, to oversee

13 operationsand all things related to that.
CHIEF JUDGE BARNETT: Mr. Barros, if

15 you could move that microphone closer, more

16 centrally in front of you. That would be great.
17 Thanks.

BY MS. LEMOINE:

19 Mr. Barros, I'm going to ask you to

20 open your binder. You see there is a document

21 there behind Tab 1.

22 It is a document that SoundExchangehas

23 marked as SX 001.

25 A.

Do you recognizethat document?

I do. It is my written rebuttal
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1 testimony.

If you flip to the back page, the last
3 page, is that your signature, sir?

Q ~

It is, indeed.

Is this testimony true and correct?

Yes, it is
MS. LEMOINE: Your Honor, at this time,

8 we would offer SoundExchange001.

10

MS. POPE: No objection.

CHIEF JUDGE BARNETT: It is admitted.

(SoundExchangeExhibit No. 001 was

12 admitted into evidence.)

13 MS. LEMOINE: Mr. Nichols, if you could

14 put up Slide 1, please.

15 BY MS. LEMOINE:

16 Q- Mr. Barros, does this slide, this
17 slide, describe the subject matter you cover in

18 your testimony?

19 Yes, it does

20 Q. We'e going to focus on primarily on

21 some subset of this today.

22 But first, could you just briefly tell
23 the judges a little bit about Concord Music Group.

24 A. Sure. Concord Music Group is an

25 independentlabel and music publisher. We started

(866) 448 — DEPO www.CapitalReportingCompany.corn  2015



CapitalReportingCompany
Day 23 In Re: Determinationof RoyaltyRates(Public) 02-28-2015

1 in 1973, primarily as a traditional jazz label, but

2 over the past 20 years, we have grown quite
3 substantiallyand diversified in many ways. We now

4 have a very vast catalog of recordings, which we

5 have amassedvia acquisition and by development,

6 that amounts to about 10,000 active albums.

6500

We also have four active label groups

8 which createmusic regularly and releasemore than

9 a hundred new records per year in new recordings.

10 Those label groups are in various genres. We are

11 still the leader in jazz. We have a very strong

12 presencein jazz, blues and related genres. We

13 have a presencein bluegrassand Americana through

14 our Rounder labels, and we have a presencein rock

15 now, which is a recent acquisition and also in pop

16 rock or singer songwriter. We work with a number

17 of legendaryartists, the like of which are Paul

18 McCartney, James Taylor, Paul Simon, artists like
19 that.
20 So overall, it is diversified both in

21 the type of rights that we have and the types of

22 music in which we operate.

23 Q. How would you say that Concord is
24 different from other indie labels?
25 The indie world is very diverse in and
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1 of itself, but I'd say one thing that we differ
2 from most indie labels is the size of our catalog,
3 relative to our new releases. A lot of indies are

6501

4 newer companiesthat focus more on their new

5 releases.
We have amasseda very substantial

7 catalog. In one case or one difference that we

8 have is that our catalog also tends to be much

9 older, so we have master recordings that predate
10 even the beginning of Concord. They go all the way

11 back 50, 60 years or more, so we have a lot of

12 recordings in catalog, in general but also in

13 pre-1972 recordings, which of course are different
14 basedon the difference in the economy.

15 Right. Are you familiar with Concord's

16 agreementwith iHeartMedia?

17 I am.

18 Q- Did you have a role in the negotiation
19 of that agreement?

20 I did.

21 So if you could flip to Tab 2 of your

22 binder.

23 It is a document we'e marked as SX

24 110.

25 Do you recognize that document?
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I do. That is our agreementwith
6502

2 iHeartMedia.

MS. LEMOINE: Your Honors, at this
4 time, we provisionally seek to admit SX 110 subject

5 to our earlier prefile filings.
MS. POPE: We have no objection. The

7 document is already in evidenceas iHeartMedia

8 3365.

10

12

MS. LEMOINE: Okay. Thank you.

CHIEF JUDGE BARNETT: 3365?

MS. POPE: I have it as 3365.

CHIEF JUDGE BARNETT: There had not

13 better be anyone else with 3365. That was my one

14 rule. 3365.

15 MS . LEMOINE: I think we managedto

16 follow that. one.

17 CHIEF JUDGE BARNETT: Having been

18 admitted, we will allow, in this portion of the

19 testimony, referenceto that document as

20 SoundExchange110, which is exactly the same

21 document.

22 (SoundExchangeExhibit No. 110 was

23 admitted into evidence.)

25

MS. LEMOINE: Thank you, Your Honor.

BY MS. LEMOINE:
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Could you pleasedescribe for us how
6503

2 the negotiationof that agreementbegan?

It began

I'm so sorry to interrupt you. I think

5 at this time we should probably go into restricted
6 session.

CHIEF JUDGE BARNETT: Okay. Anyone in

8 the hearing room who has not signed the appropriate
9 documentation,pleasewait.

10 (THIS ENDS PUBLIC SESSION)

(RESTRICTED SESSION BOUND SEPARATELY)

12

13

15

16

17

18

19

20

21

22

23

24

25
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10

12

13

15

16

17

18

20

21

22

23

25
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CERTI FI CATE OF COURT REPORTER

6543

I, Bonnie L. Russo, do hereby certify that the

foregoing transcript is a true record of the

5 proceedingsto the best of my ability, that I am

6 not related to or employed by any of the parties
7 involved in theseproceedings,and, further, that I

8 am not a relative or employee of any attorney or

10

counsel employed by the parties hereto, or

financially interestedin the proceedings.

12

13 Not ry Public

14

15

16

My CommissionExpires:

May 16, 2016

17

18

19

20

21

22

23

25
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