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Background

By motion received on June 20, 2005, representatives of the Phase I claimant categories
(the “Phase I Parties™)' asked the Copyright Royalty Board to authorize a partial distribution of
50% of each of the 2001, 2002, and 2003 satellite royalty funds, asserting that the distribution of
50% of those funds was not in controversy. As set forth in the Motion, the proposed partial
distribution would be preceded by a notice in the Federal Register, seeking comments with
respect to the premise of the motion that 50% of the relevant royalty funds were not in
controversy. On August 9, 2005, the Board published a notice in the Federal Register seeking,
inter alia, comments on whether any controversy exists that would preclude distribution of 50%
of the satellite royalty funds to the Phase I Parties. 70 FR 46193 (August 9, 2005). The Board
stated that “[i]f no controversy exists with respect to 50% of the funds, or no comments are
received, the Board will grant the Phase I Parties” Motion for partial distribution of the 2001-
2003 satellite royalty funds, subject to the protective refund conditions required for partial
distributions.” /d.

Discussion

Much of the delay associated with addressing the Phase I Parties” Motion stems from the
newly enacted provisions of section 801(b)(3) of the Copyright Act governing the distribution of
royalties.” Under the prior Copyright Arbitration Royalty Panel (CARP) process, the Phase I
Parties would typically file a motion for partial distribution with the Librarian of Congress well
in advance of the commencement of a CARP proceeding to determine the distribution of the
funds at issue. Partial distributions were authorized under the old law under either section
111(d)(4)(C) for cable royalties or 119(b)(4)(B) for satellite royalties, as the case may be. The
Reform Act, however, revised the statutory language by creating a process for partial

' The “Phase I Parties™ are the Program Suppliers, the Joint Sports Claimants, the Public Television Claimants, the
Broadcaster Claimants Group, the American Society of Composers, Authors and Publishers, Broadcast Music, Inc., SESAC, Inc.,
and the Devotional Claimants.

2Chaprcr 8 of the Copyright was completely revised by the Copyright Royalty and Distribution Reform Act of 2004.



distributions under new section 801(b)(3)(C). What troubled the Board, and prompted it to
request the Phase I Parties to provide supplementary information to their Motion, was the
language in section 801(b)(3)(C) that provided partial distributions could be made “during the
pendency of the proceeding.” The “pendency” language did not exist in the old law and suggests
that a distribution proceeding must be under way in order to make a partial distribution. The
Phase I Parties, not wishing to trigger the commencement of the proceeding to distribute the
2001-2003 satellite royalties and invoke the 11 month completion time required by new section
803(c)(1), argued convincingly to the Board in their supplemental comments that a partial
distribution of royalty funds not in controversy could be made under section 801(b)(3)(A)
without commencing the proceeding. The Board accepted this position in the August 9 Federal
Register notice and concluded that “section 801(b)(3)(A) should be construed to authorize the
partial distribution of royalties not in controversy prior to the initiation of proceedings under
section 803(b)(1).” /d.

The Board has reviewed the comments submitted in response to the August 9 Federal
Register notice. Although controversies exist with respect to distribution of royalties at Phase |
and Phase, all the commenters agree that at least 50% of the 2001-2003 royalties are not in
controversy and none object to granting the Motion of the Phase I Parties. Consequently, the
Board is granting the Motion.

Wherefore, IT IS ORDERED that the Motion of the Phase I Parties for distribution of
50% of the 2001, 2002 and 2003 satellite royalty funds, respectively, IS GRANTED according
to the condition prescribed herein. The Copyright Office shall make a distribution of 50% of the
2001, 2002, and 2003 satellite royalty funds, respectively, on or after October 6, 2005, provided
that each of the parties receiving a share of the funds provides a signed agreement prepared by
the Copyright Office no later than September 29, 2005, stating that any overpayment that results
from the distribution of these funds shall be repaid to the Copyright Office with interest
according to the amounts that would have accrued if the principals had remained in their
respective funds. In addition, all pertinent information to effect the transfer of the funds must be
provided to the Licensing Division of the Copyright Office no later than September 29, 2005.
The partial distributions made pursuant to this Order shall be without prejudice concerning the
final distribution percentages that shall be determined at a future time.

SO ORDERED. Z

Bruce G. Fon est,
Interim Chief Copyright Royalty Judge.

DATED: September 13, 2005



