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WRITTEN REBUTTAL STATEMENT OF THE
MPAA-REPRESENTED PROGRAM SUPPLIERS

The Motion Picture Association of America, Inc. (“MPAA”), on behalf of its
member companies and other producers and/or distributors of syndicated movies, series,
specials, and non-team sports broadcast by television stations who have agreed to
representation by MPAA (“MPAA-represented Program Suppliers”),’ in accordance with
the Copyright Royalty Judges’ (“Judges”) January 10, 2017 Order Rescheduling Hearing
and September 28, 2017 Order Rescheduling Hearing, hereby submits its Written

Rebuttal Statement in the captioned consolidated matter. MPAA is submitting this

! Lists of MPAA-represented Program Suppliers for each of the royalty years at issue in this
consolidated proceeding are included as Appendix A to the designated cable and satellite direct
testimonies of Jane Saunders. See MPAA Written Direct Statement Regarding Allocation, Vol.
II, Tabs A and B.




introductory memorandum in order to summarize the rebuttal evidence it will present in
this proceeding.
L. INTRODUCTION

MPAA’s Written Rebuttal Statement focuses on the direct testimony offered by
Independent Producers Group (“IPG”) in this proceeding. MPAA offers testimony
demonstrating that IPG provides neither a reliable methodolokgy for determining tﬁe
relative market value of the programming at issue in this proceeding nor a reasonable
estimate of the share of cable and satellite royalties allocable to MPAA and IPG.

II. REBUTTAL TESTIMONY SUBMITTED BY MPAA

MPAA presents one rebuttal witness, Dr. Jeffrey Gray, who also submitted written
direct testimony on behalf of MPAA in connection with this proceeding. Dr. Gray is the
founder and President of Analytics Research Group, LLC. Dr. Gray explains the
numerous flaws in IPG’s proffered distributiqn methodology, which render it unreliable
both conceptually and in its application. Specifically, Dr. Gray explains how IPG’s
methodology lacks economic motivation; why IPG’s methodology is incomplete and
unreliable; and how the data it assembled should not have been relied upon to calculate
royalty shares in this proceeding. Dr. Gray further provides the Judges with an update to
the royalty shares reported in his August 2016 written direct testimony to reflect the
Judges’ ruling in their October 27, 2016 Order Granting IPG Fourth Motion For
Modification Of March 13, 2015 Order in which it allowed IPG to claim programming
for an additional claimant for the 2008 satellite royalty year. Dr. Gray will sponsor his

rebuttal testimony.
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III. DESIGNATED PRIOR TESTIMONY

Pursuant to 37 C.F.R. § 351.4(b)(2), MPAA hereby designates for incorporation in

their Written Rebuttal Statement Dr. Gray’s prior testimony from the current Phase II

proceeding (copies of which are included in Volume II of MPAA-represented Program

Suppliers’ Written Rebuttal Statement, as described below):

DOCKET NO. 2012-6 CRB CD 2004-2009 (PHASE II)

WITNESS

RECORD DESIGNATION

Jeffrey S. Gray Ph.D., founder and President
of Analytics Research Group, LLC

Amended Written Direct Testimony (filed July
8, 2014) (admitted as MPAA Exhibit 366).

DOCKET NO. 2012-7 CRB SD 1999-2009 (PHASE II)

WITNESS

RECORD DESIGNATION

Jeffrey S. Gray Ph.D., founder and President
of Analytics Research Group, LLC

Amended And Corrected Written Direct
Testimony (filed July 24, 2014) (admitted as
MPAA Exhibit 367).

CONSOLIDATED DOCKET NOS. 2012-6 CRB CD 2004-2009 (PHASE II) AND
2012-7 CRB SD 1999-2009 (PHASE II)

WITNESS

RECORD DESIGNATION

Jeffrey S. Gray Ph.D., founder and President
of Analytics Research Group, LLC

Written Rebuttal Testimony (filed March 27,
2015) (admitted as MPAA Exhibit 373).

Jeffrey S. Gray, Ph.D., founder and President
of Analytics Research Group, LLC

Oral Testimony.

Transcript pp. 33-137 (April 13, 2015),
Transcript pp. 151-227 (April 17, 2015).
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MPAA reserves the right to designate additional portions of the records in prior
proceedings if, after examining the record designations of other parties, it appears that
such additional portions are necessary for a complete and accurate understanding of the
import of designated evidence.

IV. MPAA’S PHASE II CLAIMS

Based on MPAA’s evidence in this proceeding, MPAA seeks an order from .the

Judges awarding the following percentages of the Program Suppliers’ shares of the 2004-

2009 Cable Royalties and 2000-2009 Satellite Royalties:

MPAA Share IPG Share
Cable Royalty Year Of PS Fund (%) Of PS Fund (%)
2004 99.60% 0.40%
2005 99.60% 0.40%
2006 99.34% 0.66%
2007 99.44% 0.56%
2008 99.28% 0.72%
2009 99.44% 0.56%
. MPAA Share IPG Share

Satellite Royalty Year Of PS Fund (%) Of PS Fund (%) }
2000 99.54% 0.46% }
2001 99.75% 0.25% |
2002 99.74% 0.26%
2003 99.65% 0.35%
2004 99.87% 0.13%
2005 99.73% 0.27%
2006 99.65% 0.35%
2007 99.77% 0.23%
2008 99.78% 0.22%
2009 99.57% 0.43%

MPAA reserves the right to amend its Written Rebuttal Statement and to change

their Phase II claims as appropriate in light of the evidence presented by IPG.
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December 15, 2017

Respectfully submitted,

/s/ Gregory O. Olaniran

Gregory O. Olaniran

D.C. Bar No. 455784
Lucy Holmes Plovnick

D.C. Bar No. 488752
Alesha M. Dominique

D.C. Bar No. 990311 -
Mitchell Silberberg & Knupp LLP
1818 N Street NW, 8th Floor
Washington, DC 20036
(202) 355-7917 (Telephone)
(202) 355-7887 (Facsimile)
goo@msk.com
lhp@msk.com
amd @msk.com

Attorneys for
MPAA-Represented Program Suppliers
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I. INTRODUCTION & PROCEDURAL BACKGROUND

1. I, Jeffrey Gray, am an economist and President of Analytics Research Group, LLC
(“ARG”). ARG provides expert analysis concerning economic, statistical and data issues.

2. The above captioned cable and satellite proceeding was consolidated on August 29,
2014." 1 first submitted written direct and rebuttal testimonies in this proceeding in 2014 and
2015, which calculated shares of the 2004-2009 Cable Royalties and 2000-2009 Satellite
Royalties within the Program Suppliers category allocable to both Motion Picture Association of
America, Inc. (“MPAA”) and Independent Producers Group (“IPG”) based on distant viewing
estimates of MPAA’s and IPG’s claimed programs.>

3. Also, IPG first submitted written and rebuttal testimonies in this proceeding in 2014 and
2015, and in 2015 submitted the supplemental testimony of Laura Robinson, Ph.D.? purporting
to analyze “the relative market value of the retransmitted broadcasts claimed by IPG and the
non-IPG claimants, and estimated the share of royalties attributable to IPG.”*

4. On May 4, 2016, the Copyright Royalty Judges (“Judges™) issued an order to reopen the

record for further proceedings (“Further Proceeding™), and directed the parties to submit new

! See Order Of Consolidation And Amended Case Schedule, Docket Nos. 2012-6 CRB CD 2004-2009 (Phase IT) and
2012-7 CRB SD 1999-2009 (Phase II) at 1 (August 29, 2014).

2 See Amended Written Direct Testimony of Jeffrey S. Gray, Ph.D., Docket No. 2012-6 CRB CD 2004-2009 (Phase
II) (July 8, 2014); Corrected Amended Written Direct Testimony of Jeffrey S. Gray, Ph.D., Docket No. 2012-7 CRB
SD 1999-2009 (Phase II) (July 24, 2014) (collectively, “Gray July 2014 Testimony”) and Rebuttal Testimony of
Jeffrey S. Gray, Ph.D., Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-2009 (Phase
II) (March 27, 2015) (“Gray March 2015 Testimony”) (collectively, “Gray Initial Proceeding Testimonies”). Copies
of my 2014 and 2015 Testimonies can be found in Volume II of MPAA’s Written Rebuttal Statement at Tabs A-C
(Prior Designated Testimony).

# Supplemental Report of Laura Robinson, Ph.D., executed July 3, 2014 (“Robinson Initial Proceeding Supplemental
Report™), Rebuttal Report of Laura Robinson, Ph.D., executed March 27, 2015 (“Robinson Initial Proceeding
Rebuttal Report™) (collectively, “Robinson Initial Proceeding Testimonies™).

# See Robinson Initial Proceeding Supplemental Report, par. 3.

Rebuttal Testimony of Jeffrey S. Gray, Ph.D., 2004-2009 Cable and 1999-2009 Satellite (Phase 1) | 2



written direct testimony addressing royalty allocation.” In response to the May 4 Order, MPAA
obtained additional Nielsen data. For this Further Proceeding, I have recalculated MPAA’s and
IPG’s distant viewing shares, relying on these additional data and the data described in the Gray
Initial Proceeding Testimonies. I reported these updated viewing calculations in my August 22,
2016 written direct testimony.® The resulting updated estimates were consistent with the results
reported in the Gray Initial Proceeding Testimonies.”

5. For this Further Proceeding, IPG submitted the following testimony: August 22, 2016
testimony of Charles D. Cowan, Ph.D. (“Cowan Original Report™); August 30, 2016 amended
testimony of Charles D. Cowan, Ph.D. (“Cowan Amended Report”); and, October 20, 2016
amended testimony of Charles D. Cowan, Ph.D. (“Cowan Corrected Amended Re:port”).8

6. In this testimony, I focus on the Cowan Corrected Amended Report.9 Overall, Dr.
Cowan’s proposed relative market value analysis provides neither a reliable distribution
methodology nor a reasonable estimate of the share of cable or satellite royalties allocable to

MPAA and IPG.

5 See Order Reopening Record And Scheduling Further Proceedings in this matter (“May 4 Order”).

¢ Testimony of Jeffrey S. Gray, Ph.D., Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD
1999-2009 (Phase IT) (August 22, 2016) (“Gray August 2016 Testimony™).

7 See Gray March 2015 Testimony at par. 21-22; Gray August 2016 Testimony at par. 49, Table 4.

8 The Cowan Corrected Amended Report was filed as an attachment to IPG’s October 20, 2016 Motion For Leave
To File Amended Written Direct Statement. The Judges ultimately granted JPG’s motion and permitted the filing of
the Cowan Corrected Amended Report. See Order On IPG Motion For Leave To File Amended Written Direct
Statement at 5 (January 10, 2017) (“January 10 Order.”) The Judges concluded that Dr. Cowan had changed his
methodology between the Cowan Original Report and the Cowan Amended Report, See January 10 Order at 4.

? While this testimony focuses on the Cowan Corrected Amended Report, Appendix A presents results from my
replication of his original and changed methodologies. These results demonstrate that Dr. Cowan’s methodological
change caused a twenty-six percentage point change, on average, in his cable and satellite royalty share calculations.
This dramatic difference undermines Dr. Cowan’s testimony that his two approaches were “exactly the same.” See
Declaration of Dr. Charles Cowan, Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-
2009 (Phase II) (September 9, 2016) (“Cowan September 2016 Declaration™), par 5.
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7. Section II of this testimony describes how Dr. Cowan’s methodology lacks economic
motivation, fails to calculate Shapley values as claimed, and is unsupported by a coherent
economic theory. Section III critiques Dr. Cowan’s regression methodology, as well as his
alternative estimates of royalty shares. Dr. Cowan’s regression approach lacked adequate
description, ignored program offerings, and was incomplete and unreliable; his alternative
estimates were based on a previously rejected volume-based approach, and also were unreliable.
Section IV describes how the data assembled by Dr. Cowan should not have been relied upon to
calculate royalty shares because the data were biased, ignored prior updates and corrections;
failed to make changes to sharé calculations ordered by the Judges;'® and were assembled in a
manner that resulted in unreliable royalty shares. Section V contains my concluding remarks and
my proposed cable and satellite royalty shares for MPAA and IPG in the Program Suppliers

category.

IL. DR. COWAN’S REGRESSION-BASED MODEL LACKED ECONOMIC MOTIVATION.

8. Counsel for MPAA asked that I respond to Dr. Cowan’s suggestion that his regression-
based share allocations represented a Shapley value, and respond to the economic theory he put

forth as motivation for his regression analysis.

1 See Ruling and Order Regarding Claims and Separate Opinion, Docket No. 2008-1 CRB CD 98-99 at 20-21
(June 18, 2014) and Memorandum Opinion and Ruling on Validity and Categorization of Claims, Docket Nos.
2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-2009 (Phase IT) (March 13, 2015) (“March 13
Opinion and Ruling™).
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A. Dr. Cowan Did Not Calculate a Shapley Value.

0. Dr. Cowan noted that the Judges advocated the use of Shapley values in a prior ruling.!!
The Shapley value provides one possible mathematical solution to a class of problems arising in
cooperative game theory.'? In this class of problems, or “games,” a coalition of participants
cooperates, generating an overall surplus to their cooperation. The Shapley value is one
theoretical solution to how the overall surplus could be distributed to the game’s participants.
While the Shapley value has desirable mathematical properties, it is not feasible to calculate in
the current context. For example, one would have to know how each pemﬁutation of program
ordering by each broadcast station would impact the overall net revenues of each Cso.'?

10.  Rather than reordering programs carried on distantly retransmitted signals, the CSO
chooses which broadcast stations to retransmit and bundle with other CSO channels such as
cable network channels, premium cable networks, and pay-per-view channels in different
packages to existing and potential subscribers at varying prices. Each broadcast station carries a
fixed set of programming that cannot be manipulated by the CSO retransmitting the station.
Therefore, given the elements of this case, it is not possible to calculate a Shapley value.

11.  Dr. Cowan suggested in paragraphs 7 and 8 of the Cowan Corrected Amended Report
that he presented a Shapley value calculation, but he did not. Instead he presented a regression
analysis that supposedly measures how the number of IPG, MPAA, and the Settling Devotional

Claimants’ (“SDC”) programs carried on retransmitted stations impacted the number of

! Cowan Corrected Amended Report, at par. 7. In an earlier decision, the Judges suggested the Shapley valuation
approach as a possible approach to allocating royalties among the claimants. See e.g., Ruling and Order Regarding
Claims and Separate Opinion, Docket No. 2008-1 CRB CD 98-99 at 20-21 (June 18, 2014).

12 Shapley, Lloyd S. (1953). “A Value for n-person Games.” In Kuhn, H. W.; Tucker, A. W. Contributions to the
Theory of Games. Annals of Mathematical Studies. 28. Princeton University Press. pp. 307-317.

'3 A broadcast station has n/ different ways of selecting or arranging its n programs each day. Thus, if a station had
as few as eight programs to broadcast it could order them 8!, or 40,320 different ways.
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subscribers to a CSO or satellite carrier. Such a calculation is not a Shapley value, and as
described later in this testimony, Dr. Cowan’s measures did not provide a reliable measure of the

relative market value of retransmitted programming.™

B. The Economic Theory Underlying the Cowan Regression Methodology is Confused.

12.  Dr. Cowan theorized that “a CSO can decide to pay or not pay for a station” and that if
the fee to retransmit a station “is too high, the CSO can simply decide not to offer the station
based on what potential subscribers are being brought to the CSO.”" Dr. Cowan went on to
argue that the transaction between the CSO and station owner was “a fair market transaction in
the market where the CSO obtains packages of programs with the ability to accept or reject based
on the pricing and the expected value to the CSO.”'®

13.  To summarize Dr. Cowan’s theory, if the cost to retransmit a station exceeds the benefit
in terms of additional subscribers, the CSO would not retransmit the station. However, that
theory ignored the existing regulatory framework. That is, the fees paid to retransmit a station
are statutorily-set based on the number and type of stations retransmitted by the CSO as well as
the CSO’s gross receipts, or, in the case of satellite systems, the number of subscribers per
month. Under the current regulation, even if a CSO received no benefit from retransmitting any
signal on a distant basis in terms of the retention or attraction of subscribers, the CSO still would
face a mandatory minimum fee. In formulating his theory, Dr. Cowan either was unaware of, or

ignored, the regulated nature of the market. Further, I disagree that the transaction between the

' In a later declaration, Dr. Cowan admitted that he was not “doing exactly the Shapley analysis,” although he went
on to suggest that he had conducted a “Shapley-like analysis.” See Declaration of Dr. Charles Cowan, Docket Nos.

2012-6 CRB CD 2004-2009 (Phase II) and 2012-7 CRB SD 1999-2009 (Phase II) (November 3, 2016) at par 5. His
calculation is not a Shapley value, nor, in my opinion, is it akin to a Shapley value.

13 Cowan Corrected Amended Report at par. 13.

16 Ibid.
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CSO or satellite system and the broadcast station represented a “fair market transaction.” Rather,
the existence of a compulsory license, by definition, precluded a fair market transaction.

14.  Dr. Cowan further argued that CSOs’ valuation of program titles could not vary
significantly among CSOs, that CSO revenues depend on subscriber count, and that subscribers
pay a single fee for a bundle of offered programs.17 He then concluded that, consequently, CSOs
are indifferent to program viewership. I do not follow or agree with Dr. Cowan’s reasoning and
I believe his conclusion is a non-sequitur.

15.  While a major source of CSO and satellite system revenue is from customer subscription
fees, I am not aware of any economic theory underlying Dr. Cowan’s assertion that subscriber
tastes and preferences cannot significantly vary. Because CSOs and satellite systems often
compete amongst each other for these heterogeneous subscribers, a net-revenue maximizing
strategy for certain cable or satellite systems could be to differentiate themselves in terms of
channels and program offerings.

16.  Moreover, CSOs and satellite systems could (and do) offer alternative packages of
channels, with different varieties of programming, to attract and retain these heterogeneous
subscribers. While a subscriber may pay a single fee for the channels and programs received, the
subscriber’s monthly fee paid may be higher or lower depending upon which package of
channels the subscriber chooses. Whether a subscriber values a particular program aired on a
channel bundled with multiple other channels can be measured by the subscriber’s viewing of the
program on that channel. A channel with a cost of carrying that is never viewed by any

subscriber will be dropped by the net-revenue maximizing CSO or satellite system operator.

7 Ibid, at pars. 14-15.
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Thus, contrary to Dr. Cowan’s assertion, CSOs’ valuation of program titles could vary among
CSOs.

17.  Because CSOs and satellite systems seek to attract and retain subscribers, particularly
subscribers of higher-revenue generating bundles of programming, subscriber viewership is
important to CSOs and satellite systems. This importance is consistent with economic theory as
well as the testimony by CSO and satellite system executives responsible for selecting

programming, including which (if any) distant signals to carry.'®

C. Dr. Cowan’s Examples of “Exactly the Same” Comparable Economic Problems
Provided No Support for His Theory that Viewing is Irrelevant.

18.  Dr. Cowan offered three examples of economic problems he faced in the past that he
claimed supported his theory that “viewing of the IPG, SDC, or MPAA programs has no
relevancy.”™ I disagree with Dr. Cowan’s claims that his examples support his conclusion, and
disagree with his conclusions as well.

19.  Dr. Cowan first described two examples from his prior work as “exactly the same” as the
problem faced in this litigation.® In both examples his goal was to estimate the value of
individual characteristics or features bundled together as a part of single good. In his first
example, his task was to estimate the value of individual loans or assets that the FDIC bundled
together and sold in bulk sales or at auctions. In his second example, his task was to estimate the
value of individual features of Fiat cars that were bundled together as components of each

automobile and sold to customers in several European countries.

18 See, e.g., Supplemental Testimony of Toby Berlin, Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and 2012-
7 CRB SD 1999-2009 (Phase II) (filed August 22, 2016).

! Cowan Corrected Amended Report at par. 7.

% Ibid, at par. 22 and par. 25.

Rebuttal Testimony of Jeffrey S. Gray, Ph.D., 2004-2009 Cable and 1999-2009 Satellite (Phase II) | 8




}

20. Unlike the task at hand here, however, in both of Dr. Cowan’s examples, market prices of
the bundled goods were available.?’ In his bank assets example, the market price of each pool of
assets was set in the market, in bulk sales or at auctions. Also, in his Fiat Automotive example,
market prices of cars sold in Europe were available.

21. Thus, if Dr. Cowan was provided sufficient and accurate information concerning the
factors influencing the market price of the bundled goods — the characteristics of the loans/assets
that were bundled together and the features of each car that were bundled together — then, it
would have been possible for him to use regression analyses to value the implicit market prices
of each of the underlying unbundled characteristics or features.

22.  Dr. Cowan did not provide the data or the models he used in his bank assets or Fiat car
examples in discovery. Therefore, I am unable to comment on the appropriateness of the models
or the reasonableness of the prices he estimated for the unbundled goods in those matters.

23.  However, in the current matter, there is no readily available information concerning
market prices. Instead, the only transaction price information available concerning the bundled
goods at issue in this proceeding, retransmitted broadcast signals, are the regulated fees paid by
cable and satellite systems. These regulated fees paid are statutorily set and are not market
prices. In addition, there are regulatory minimum mandatory fees causing cable systems to face
nonlinear constraints in selecting a station or stations to carry. Neither of Dr. Cowan’s first two
examples is applicable to the issues faced in this matter.

24.  In his third example, apparently Dr. Cowan showed up at an airport and rented a car. The
rental car market in the U.S. is competitive. Whether a customer reserves a car in advance or
selects a car on-site, the customer typically can select among several vehicle types that embody a

variety of different features. The rental car category types can differ across rental car companies,

2! Ibid, at par. 18 and par. 23.
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but have descriptive names along the lines of “compact,” “economy,” “standard,” “full-size,”

EE 1Y

“premium,” “luxury,” “specialty,” “minivan,” “SUV,” and “van.” Cars in these different
categories tend to have different features, including those Dr. Cowan cited in this Fiat example:
differing horsepower, wheelbase, interior room, trunk space, among others.? These vehicle
features are known, at least to a significant extent, when reserving or selecting a car category to
rent. The rental price varies across these car categories that contain different expected features.”
25. Thus, as with Dr. Cowan’s Fiat example, with sufficient data, it would be possible to use
regression analysis to estimate the value of each rental car feature. These features have value to
the customer because of their usage or expected usage. Therefore, I disagree with Dr. Cowan’s
conclusion that usage of these rental car features is “immaterial” to either the customer or the
company.24 On the contrary, customers pay more for rental cars with different features, such as a
convertible roof or 15-passenger seating, they intend to use.”

26. A customer’s willingness to pay for a rental car depends upon the car’s features she
intends to use. Similarly, cable and satellite systems’ willingness to pay for a broadcast signal to
retransmit depends upon the expected interest of their subscribers in the programming carried by
that station. Cable and satellite systems’ interest is in the ability of programs to assist in the

attraction and retention of subscribers. Subscribers’ interest is measured by the viewing of the

bundled programming. That is, subscribers pay cable and satellite systems to have access to

%2 Ibid, at par. 23.

2 See, e.g., https://www.avis.com/en/reservation#/vehicles for a list of available vehicles by type and associated
prices, which may vary upon the date and location the vehicle is rented (website last visited 11/29/2017).

* Cowan Corrected Amended Report at par. 26.

% B.g., the price for a December 15, 2017 weekend rental at Reagan National Airport of a 15-passenger van was
$584, the rental price for a convertible was $320, and the rental price of a compact car was $38 (see
https://www.avis.com/en/reservation#f/vehicles. website visited on 11/29/2017, for a vehicle reserved and paid in
advance for pick-up at noon on 12/15/2017 and returned by noon on 12/17/2017).
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programming they intend to view. Cable and satellite systems assemble channels with
programming to attract subscribers wanting to view that programming. Thus, viewing has

relevancy.

II1. REVIEW OF THE COWAN REGRESSION METHODOLOGY AND ALTERNATIVE ESTIMATES

27.  Dr. Cowan presented the following two allocation methodologies for distributing royalty
funds between MPAA and IPG:

(i) aregression-based methodology which purportedly estimated the relationship between
the natural logarithm of the number of subscribers of cable and satellite systems and the
number of IPG and MPAA programs carried on retransmitted stations; and,

(ii) a previously rejected IPG volume-based share methodology that compared the relative
number of subscriber-weighted IPG and MPAA program hours carried on retransmitted
signals.26

28.  Relying upon the data and spreadsheets provided by IPG in discovery, I was able to
reproduce Dr. Cowan’s regression-based and the old-IPG volume-based results. In Section IV of
this testimony, I discuss flaws in the data Dr. Cowan relied upon for his calculations. In this
Section III, I discuss flaws in Dr. Cowan’s two methodological approaches.

29.  Dr. Cowan performed two regression models: one related to the number of cable
subscribers and one related to the number of satellite subscribers. Each regression model
estimated the relationship between the natural logarithm of the number of subscribers, to a cable

or satellite system, and (1) the number of devotional IPG programs, (2) the number of SDC

 Dr. Cowan did not refer to these volume-based measures as resulting from his methodology. Rather, he referred
to them as “alternative estimates” based on his consideration of “the computations that IPG has performed in the
past.” See ibid, at 11.
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programs, (3) the number of IPG Program Suppliers programs, and (4) the number of MPAA
programs carried on distantly retransmitted signals, adjusting for the average number of
subscribers by call sign and year.”’

30.  Neither Dr. Cowan’s cable regression model nor his satellite regression model included
explanatory variables measuring other types of programming carried on distantly retransmitted
signals such as live team sports, Canadian, and station-produced (i.e., local) programming. Also,
those regression models did not adjust for other factors expected to influence a customer’s
decision to subscribe to a cable or satellite system such as other channels bundled by the system
operators with the distant signals carried, the price of each offered bundle of channels, or the
price of competitors’ offerings.”

31.  Instead, Dr. Cowan estimated incomplete cable and satellite models and focused on his
calculated relationships be;tween the number of SDC, MPAA, and TPG Program Suppliers and
Devotional programs, (1) through (4) in paragraph 29 above, and the natural logarithm of the
number of cable or satellite subscribers.’ He stated that these estimated relationships are
marginal returns allowing him to “create a summary of what was gained by IPG relative to what
was gained by SDC, relying on the shows they offered and the number of additional subscribers

that resulted from their shows.”>°

7 Appendix B presents details of Dr. Cowan’s cable and satellite regression models, as well as the results from my
replication of those regressions.

2 The bias in measuring the effect of one factor, e.g., the number of programs by type, on another factor, e.g., the
number of subscribers, created by excluding important factors from a regression model is referred to as “omitted-
variable bias” in the econometrics literature. See, e.g., Greene, W. H. (1993). Econometric Analysis (2nd ed.),
§8.4.2, pp. 245-247.

2 These estimated relationships from his regression models generated coefficients that he labeled as “g” for IPG
Program Suppliers programs and “h” for MPAA programs.

 Ibid at par. 34. Dr. Cowan described his summary estimation of IPG relative to SDC then went on to state that

“[e]xactly the same methods are used for Program Supplier comparisons,” ibid at par. 36. However, Dr. Cowan’s
flawed cable and satellite regressions included Program Suppliers and Devotional category controls in the same
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32.  Dr. Cowan reported this summary as the exponentiated product of the respective
coefficients from his regressions and the number of IPG or MPAA programs carried on distantly

retransmitted stations, as expressed below:

(Cowan — Equation2) A = exp(g* X' S19™ 41pG ProgSupp Showscs)

cs=1

(Cowan — Equation 3) B = exp(h X S S19™S 4P AA Showscs)

cs=1

33.  While Dr. Cowan stated that these equations measure cable and satellite system marginal
returns, his report did not describe how he used these so-called marginal return measures to
calculate his recommended royalty shares for IPG and MPAA. The following section discusses

the missing information and highlights the related methodological problems.

A. Dr. Cowan Did Not Describe How He Calculated His Regression-Based Royalty
Shares.

34.  Despite Dr. Cowan’s declaration that his regression-based methodology “was well
explained in (his) first submission, dated August 22,”*' that explanation was not clear. The
equations reproduced in paragraph 29 above were the only equations Dr. Cowan provided in the
Cowan Corrected Amended Report as suppor'ting his calculation of IPG’s and MPAA'’s shares.
However, I could not determine, based only on the Cowan Corrected Amended Report, how Dr.
Cowan calculated his royalty shares. It was only after reviewing additional spreadsheets IPG
provided in discovery and reverse-engineering his calculations, that I was able to replicate his

IPG and MPAA royalty shares.

regressions. Therefore, what Dr. Cowan calculated - the relative value of Program Suppliers and Devotional
programming was inappropriate and irrelevant. Notwithstanding, Dr. Cowan ignored this issue, relied upon his
calculated results, and made independent comparisons within the Program Suppliers and Devotional categories.

3! Cowan September 2016 Declaration, par 4, p. 2.
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35.  With the aid of the additional documents provided by IPG, I determined that Dr. Cowan
calculated IPG’s royalty share for each year as IPG vaue!/ (IPG vaie + MPAA yaue ), where IPG

vaiee and MPAA ... are calculated by the formulae below:

5 Y # COLSIONS 4 IPG ProgSupp Showscs, Yl S # Subscriberscs

_ 8 * 2ics=1 cs=1
PG vaue = exp( # Call Signs ) # Call Signs
ycallsigns 4 cubscriberscs Yy 9™ # IPG Pro gSupp Showscg
# Call Signs i call stgns 4 pro gSupp Showscs
y# call Si9ns 4 Subscriberscs
# Call Signs

Cowan Equation 2 highlighted (Marginal Value of IPG Programs)

Cowan Equation 3 highlighted (Marginal Value of MPAA Programs)

x Th oAl I0M 4 MPAA Showscs, Tt 9™ 4 Subscriberss
*

MPAA — cs=1 cs=1
vatue = €Xp( # Call Signs # Call Signs
i call stons & Subscriberscs Y call sians 4 MPAA Showscg
; #call
# Call Signs YF call Signs 4 progSupp Showscs
Z# call signs# S .
cs=1 ubscribersg

# Call Signs

36.  Dr. Cowan did not explain these calculations or present them in his testimony. He

described only the highlighted terms in formulae above (those highlighted terms are the marginal
returns formulae shown in Equations 2 and 3 paragraph 32 above). What Dr. Cowan did not
make clear was that each of the marginal returns equations is only one of several components
used to determine his calculated IPG va. and MPAA ,uue, and therefore his calculated MPAA

and IPG shares. In other words, contrary to what the Cowan Corrected Amended Report
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appeared to suggest, the regressions alone did not yield Dr. Cowan’s recommended allocations
for MPAA and IPG.

37. Dr. Cowan did not mention the additional mathematical terms employed in the formulae,
let alone explain why they were necessary for determining MPAA and IPG shares or why his
regressions alone were insufficient for calculating MPAA and IPG shares. This was an
important omission because due to these additional terms, even if Dr. Cowan’s regressions
indicated that the marginal returns for a party’s programming were zero, that party would still be
awarded a royalty share. Dr. Cowan provided neither economic rationale to support this
assumption nor any economic rationale to support his calculated valuation methodology.

38.  Dr. Cowan’s regression-based methodology did not provide reliable allocation estimates
of the number of additional subscribers attributable to a program carried on a distantly
retransmitted signal. Therefore, the methodology, in addition to being potentially biased, is

unreliable.

B. Dr. Cowan’s Regression Model Ignored the Variety of Program Offerings.

39. Whether subscribers, and therefore cable and satellite systems, prefer variety in program
offerings can be evaluated by examining program viewing levels. However, Dr. Cowan’s
regression model did not attempt to measure or adjust for the variety of MPAA or IPG
programming. His measure of the number of programs aired is just that, the total number of
programs aired. Dr. Cowan’s regression methodology, for example, forced a single movie aired
and retransmitted 100 times and 100 unique movies each aired and retransmitted once to have
the same impact on his measure of the so-called marginal value of IPG and MPAA

programming. Dr. Cowan did not offer any economic rationale for this assumption.
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C. Dr. Cowan’s Volume-Based Alternative Royalty Shares are Retrograded Estimates
Based on a Rejected Methodology.

40.  Dr. Cowan presented alternative royalty share estimates based on programming volume.
This volume-based methodology is similar to that previously presented in the Robinson Initial
Proceeding Supplemental Report. As I described in the Gray March 2015 Testimony, Dr.
Robinson calculated the value of IPG- and MPAA-represented programming as an index equal to
the product of hours broadcasted (“Broadcast Hour.s”), the number of subécribers of the cable or |
satellite systems carrying the distantly retransmitted broadcast (“Subscriber Count”), and a
broadcast tiﬁle-of-day adjustment (“Time Period Weight Factor”).

41.  Inthe Gray March 2015 testimony, I argued that IPG’s proposed measure of a program’s
value only measured the program’s opportunity for viewing and therefore was, at best, an
indirect and incomplete measure of a program’s actual viewing. In reopening the record for this
Further Proceeding, the Judges rejected Dr. Robinson’s approach and agreed that “to the extent
IPG’s purported indicia of value have any relevance in this proceeding; it is because of their
relationship to viewership.”?

42.  Dr. Cowan modified Dr. Robinson’s approach by simply excluding the Time Period
Weight Factor portion of the IPG index, making Dr. Cowan’s volume-based, alternative share
simply a calculation of the product of Broadcast Hours and Subscriber Count.

43.  Intheory, IPG’s Time Period Weight Factor attempted to adjust for the number of
households expected to be viewing television during the time period a particular program aired.
Thus, the Time Period Weight Factor to the IPG index at least provided a better measure of the

number of households with the opportunity to view a particular program than its index without it.

* May 4 Order, atp. 7.
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Dr. Cowan’s exclusion of the Time Period Weight Factor, therefore, leads to an even more

inferior and less reliable measure of value than did the original IPG index.

44.  Consequently, both Dr. Cowan’s regression methodology and his previously rejected
volume-based methodology are unreliable. Applying an unsound methodology to any data
cannot be expected to yield reliable results. Relying on flawed data worsens the situation. As
demonstrated in the next section, the data Dr. Cowan constructed to calculate royalty share
calculations were themselves severely inaccurate, and thus, unreliable. As a result, even a sound
methodology, not yet proffered by IPG, applied to Dr. Cowan’s assembled data, would generate

unreliable share allocations.

IV. UNRELIABLE DATA RENDER COWAN’S SHARE CALCULATIONS UNRELIABLE

45.  Dr. Cowan’s analysis relies upon the same data sources Dr. Robinson relied upon in the
Robinson Initial Proceeding Testimonies. Dr. Cowan did not introduce any new data in support
of his calculations. In this section, I again delineate the uncorrected flaws in the data Dr.
Robinson relied upon, as well as significant new flaws introduced by Dr. Cowan. A sound
methodology applied to these flawed data would yield unreliable results. This follows from the

GIGO concept common to computer science and data analytics: Garbage In, Garbage Out.

A. Dr. Cowan Relied on Incomplete and Inaccurate Data.

46. In the Robinson Initial Proceeding Testimonies, Dr. Robinson constructed and relied
upon (1) a list of IPG claimed program titles carried on a sample of stations retransmitted by
cable and satellite systems by royalty year (“IPG Data”), and, (ii) a list of MPAA claimed titles
carried on a different random sample of stations retransmitted by cable and satellite systems by
royalty year (“MPAA Data”). Both MPAA and IPG exchanged data concerning claimed titles in

discovery in 2014. Following its provision of data to IPG, MPAA made revisions and



-

corrections to its list of titles, which MPAA provided to IPG in discovery in both the Initial
Proceeding and this Further Proceeding. However, Dr. Cowan’s calculations did not use
MPAA’s updated data set in his calculations.
47.  Inaddition, in relying on Dr. Robinson’s data, Dr. Cowan did not correct for any flaws I
identified in her data. In the Gray March 2015 Testimony, I provided a list of flaws in the
construction of the Dr. Robinson’s data and described how Dr. Robinson: -

a. incorrectly attributed titles to IPG for years that IPG did not assert claims;

b. incorrectly attributed title to IPG for which IPG did not assert any claim;

o

incorrectly calculated program length for certain programs;

d. incorrectly counted non-compensable titles as compensable; and,

e. relied upon incomplete data with missing program information.>
48. Dr. Cowan did not correct any of these data flaws. As a result, Dr. Cowan assumed IPG
representation of titles where the Judges had disallowed IPG representation or where the Judges
awarded representation of the title and/or claimant to MPAA. For example, according to Dr.
Cowan’s data, thirty-two different programs owned by Feed The Children, Inc. (“Feed The
Children”), were attributed to IPG. However, the Judges disallowed IPG’s claimed
representation of Feed The Children in the March 13 Opinion and Ruling.>*
49.  Furthermore, although all conflicting title claims were resolved in MPAA’s favor as part
of the March 13 Opinion and Ruling, many program titles in Dr. Cowan’s data continued to be

classified as being represented by both IPG and MPAA.*

% See Gray March 2015 Testimony at par. 27-34.

3 See March 13 Opinion and Ruling at 41, n.50 (recognizing that IPG’s counsel acknowledged on the record that
IPG was withdrawing any claim on behalf of Feed The Children), and Ex. A-1 at 11 (recognizing that IPG’s claim
on behalf of Feed The Children was dismissed due to the claimant’s termination of IPG representation).

* Ibid. at 25.
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50.  Dr. Cowan’s data of the number of MPA A-represented and IPG-represented programs,
for each cable and satellite year, therefore, are wrong. Since Dr. Cowan’s calculated royalty
shares were dependent on the simple number of programs retransmitted, his reliance on

inaccurate data leads to unreliable royalty share calculations.

B. Dr. Cowan Relied on a Flawed Combination of Two Samples Generating Unreliable
Cable Data. :

51. Even if Dr. Cowan were to correct all the above-mentioned flaws in his methodologies
and the data he relied upon, he would still be unable to deliver reliable results. In the Gray Initial
Proceeding Testimonies, I criticized Dr. Robinson’s analysis for relying on a biased, non-
representative, overlap of the JPG Data and the MPAA Data (the “Robinson Overlap”).

52. For his analysis, Dr. Cowan also combined the uncorrected IPG Data and MPAA Data,
but used the combinations in a manner that differed from Dr. Robinson. Notwithstanding, his
approach also is indefensible, and his resulting data could not provide reliable results for either
his cable or satellite analysis.*®

53.  Dr. Cowan combined the IPG Data and MPAA Data, consisting of different samples of
stations retransmitted by cable systems across the 2004-2009 royalty years, to create three types
of combinations of stations and years (“stations-years”) in the data:*’ (a) stations-years only in
the IPG samples; (b) stations-years in both the IPG and the MPAA samples (the Robinson
Overlap); and (c) stations-years only in the MPAA samples. Figure 1 below presents a graphical

representation of Dr. Cowan’s combinations of the IPG Data and MPAA Data to create the three

3 In addition to the methodological flaws in constructing his data described later in this testimony, when Dr. Cowan
attempted to match stations in his samples with stations in the Cable Data Corporation data, he inappropriately
excluded some stations from his analysis.

*7 Stations-years are defined as the number of instances a station appears across all royalty years. For example,
KCTYV was randomly selected as part of the 2004 and 2005 MPAA stratified samples. These are counted as two
stations-years in the MPAA data.
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types of stations-years cable samples. The blue circle on the left represents the IPG Data and the

green circle on the right represents the MPAA Data.

Figure 1: Dr. Cowan combined the IPG and MPAA cable data samples and made flawedl
assumptions that rendered his cable data unreliable.

G programs on
ese stations.

54.  Collectively, across the IPG and MPAA cable samples for 2004 through 2009, there were
a total of 1,103 stations-years. Of those 1,103 stations-years, 470 appeared only in the IPG
samples, 335 appeared only in the MPAA samples; and 298 appeared in both the MPAA and
IPG samples.

55.  In his analysis, Dr. Cowan credited both MPAA and IPG with their claimed programs
only when those programs appeared in the overlapping sample that consisted of 298 stations-

years. For the 470 stations-years which appeared only in the IPG stations samples, Dr. Cowan
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