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Beforethe
COPYRIGHTROYALTY JUDGES

Washington,D.C.

)
In theMatterof )

)
Distributionof the2004,2005,2006 )
2007,2008and2009 )
CableRoyaltyFunds )

)

DocketNo. 2012-6CRB CD 2004-2009
(PhaseIl)

In theMatterof

Distributionof the1999-2009
SatelliteRoyaltyFunds

DocketNo. 2012-7CRB SD 1999-2009
(PhaseII)

WRITTEN REBUTTAL STATEMENT OF THE
MPAA-REPRESENTEDPROGRAMSUPPLIERS

TheMotion PictureAssociationof America,Inc. ("MPAA"), onbehalfof its

membercompaniesandotherproducersand/ordistributorsof syndicatedmovies,series,

specials,andnon-teamsportsbroadcastby televisionstationswhohaveagreedto

representationby MPAA ("MPAA-representedProgramSuppliers"),'naccordancewith

theCopyrightRoyaltyJudges'"Judges") January10, 2017OrderReschedulingHearing

andSeptember28, 2017OrderReschedulingHearing,herebysubmitsits Written

RebuttalStatementin thecaptionedconsolidatedmatter. MPAA is submittingthis

'istsof MPAA-representedProgramSuppliersfor eachof theroyalty yearsat issuein this
consolidatedproceedingareincludedasAppendixA to thedesignatedcableandsatellitedirect
testimoniesof JaneSaunders.SeeMPAA WrittenDirectStatementRegardingAllocation, Vol.
II, TabsA audB.



introductorymemorandumin orderto summarizethe rebuttalevidenceit will presentin

this proceeding.

I. INTRODUCTION

MPAA's Written RebuttalStatementfocuseson thedirect testimonyofferedby

IndependentProducersGroup ("IPG") in this proceeding.MPAA offers testimony

demonstratingthatIPGprovidesneithera reliablemethodologyfor determiningthe

relativemarketvalueof theprogrammingat issuein this proceedingnor a reasonable

estimateof the shareof cableandsatelliteroyaltiesallocableto MPAA andIPG.

II. REBUTTAL TESTIMONY SUBMITTED BY MPAA

MPAA presentsonerebuttalwitness,Dr. JeffreyGray,who alsosubmittedwritten

direct testimonyon behalfof MPAA in connectionwith this proceeding.Dr. Gray is the

founderandPresidentof AnalyticsResearchGroup,LLC. Dr. Gray explainsthe

numerousflaws in IPG'sproffereddistributionmethodology,which renderit unreliable

bothconceptuallyandin its application. Specifically,Dr. Gray explainshow IPG's

methodologylackseconomicmotivation;why IPG'smethodologyis incompleteand

unreliable;andhow thedatait assembledshouldnothavebeenrelieduponto calculate

royalty sharesin this proceeding.Dr. Gray furtherprovidestheJudgeswith anupdateto

the royalty sharesreportedin his August2016written directtestimonyto reflect the

Judges'ulingin their October27, 2016 OrderGrantingIPGFourthMotion For

Modification OfMarch 13, 2015Orderin which it allowedIPG to claimprogramming

for an additionalclaimantfor the2008satelliteroyalty year. Dr. Graywill sponsorhis

rebuttaltestimony.

MPAA WRS IntroductoryMemorandum,2004-2009Cablek, 1999-2009Satellite(PhaseII)
~
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III. DESIGNATEDPRIORTESTIMONY

Pursuantto 37 C.F.R. ( 351.4(b)(2),MPAA herebydesignatesfor incorporationin

theirWritten RebuttalStatementDr. Gray'sprior testimonyfrom the currentPhaseII

proceeding(copiesof which areincludedin Volume II of MPAA-representedProgram

Suppliers'rittenRebuttalStatement,asdescribedbelow):

DOCKET NO. 2012-6CRB CD 2004-2009 PHASEII

WITNESS RECORDDESIGNATION

Jeffrey S. Gray Ph.D., founderandPresident AmendedWritten Direct Testimony(filed July
of Analytics ResearchGroup,LLC 8, 2014) (admittedasMPAA Exhibit 366).

DOCKET NO. 2012-7CRB SD 1999-2009 PHASEII

WITNESS RECORDDESIGNATION

JeffreyS. Gray Ph.D., founderandPresident AmendedAnd CorrectedWritten Direct
of AnalyticsResearchGroup,LLC Testimony(filed July 24, 2014) (admittedas

MPAA Exhibit 367).

CONSOLIDATEDDOCKET NOS.2012-6CRB CD 2004-2009(PHASEII) AND
2012-7CRB SD 1999-2009 HASE II

WITNESS RECORDDESIGNATION

Jeffrey S. Gray Ph.D., founderandPresident
of AnalyticsResearchGroup,LLC

JeffreyS. Gray, Ph.D., founderandPresident
of Analytics ResearchGroup,LLC

Written Rebuttal Testimony (filed March 27,
2015) (admittedasMPAA Exhibit 373).

Oral Testimony.

Transcript pp. 33-137 (April 13, 2015),
Transcriptpp. 151-227(April 17, 2015).

MPAA WRS IntroductoryMemorandum,2004-2009Cablek 1999-2009Satellite(PhaseII)
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MPAA reservesthe right to designateadditionalportionsof the recordsin prior

proceedingsif, afterexaminingthe recorddesignationsof otherparties,it appearsthat

suchadditionalportionsarenecessaryfor a completeandaccurateunderstandingof the

import of designatedevidence.

IV. MPAA'S PHASEII CLAIMS

Basedon MPAA's evidencein this proceeding,MPAA seeksan orderfrom the

Judgesawardingthe following percentagesof theProgramSuppliers'haresof the2004-

2009CableRoyaltiesand2000-2009SatelliteRoyalties:

CableRo alt Year

2004
2005
2006
2007
2008
2009

MPAA Share
Of PSFund

99.60%
99.60%
99.34%
99.44%
99.28%
99.44%

IPG Share
Of PSFund

0.40%
0.40%
0.66%
0.56%
0.72%
0.56%

SatelliteRo alt Year

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

MPAA Share
Of PSFund

99.54%
99.75%
99.74%
99.65%
99.87%
99.73%
99.65%
99.77%
99.78%
99.57%

IPG Share
Of PSFund

0.46%
0.25%
0.26%
0.35%
0.13%
0.27%
0.35%
0.23%
0.22%
0.43%

MPAA reservestheright to amendits WrittenRebuttalStatementandto change

theirPhaseII claimsas appropriatein light of the evidencepresentedby IPG.

MPAA WRS IntroductoryMemorandum,2004-2009Cable& 1999-2009Satellite(PhaseII)
)
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Respectfullysubmitted,

Isl GregoryO. Olaniran

GregoryO. Olaniran
D.C. BarNo. 455784

Lucy HolmesPlovnick
D.C. BarNo. 488752

AleshaM. Dominique
D.C. BarNo. 990311

Mitchell Silberberg& KnuppLLP
1818N StreetNW, 8thFloor
Washington,DC 20036
(202) 355-7917(Telephone)
(202) 355-7887(Facsimile)
gooNmsk.corn
lhp@msk.corn
amdomsk.corn

December15, 2017
Attorneysfor
MPAA-RepresentedProgramSuppliers
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I. INTRODUCTION4 PROCEDURALBACKGROUND

1. I, JeffreyGray, aman economistandPresidentof AnalyticsResearchGroup,LLC

("ARG"). ARG providesexpertanalysisconcerningeconomic,statisticalanddataissues.

2. The abovecaptionedcableandsatelliteproceedingwasconsolidatedon August29,

2014.' first submittedwritten directandrebuttaltestimoniesin this proceedingin 2014and

2015,which calculatedsharesof the2004-2009CableRoyaltiesand2000-2009Satellite

Royaltieswithin theProgramSupplierscategoryallocableto bothMotion PictureAssociationof

America,Inc. ("MPAA") andIndependentProducersGroup ("IPG") basedon distantviewing

estimatesof MPAA's andIPG'sclaimedprograms.

3. Also, IPG first submittedwritten andrebuttaltestimoniesin this proceedingin 2014and

2015,andin 2015 submittedthesupplementaltestimonyof LauraRobinson,Ph.D. purporting

to analyze"the relativemarketvalueof the retransmittedbroadcastsclaimedby IPG andthe

non-IPGclaimants,andestimatedtheshareof royaltiesattributableto IPG.""

4. On May 4, 2016,theCopyrightRoyaltyJudges("Judges") issuedan orderto reopenthe

recordfor furtherproceedings("FurtherProceeding"), anddirectedthepartiesto submitnew

'eeOrderOf ConsolidationAndAmendedCaseSchedule,DocketNos.2012-6CRB CD 2004-2009(PhaseII) and
2012-7CRB SD 1999-2009(PhaseII) at 1 (August29, 2014).

SeeAmendedWritten DirectTestimonyof JeffreyS. Gray,Ph.D.,DocketNo. 2012-6CRB CD 2004-2009(Phase
II) (July 8, 2014);CorrectedAmendedWritten DirectTestimonyof JeffreyS. Gray,Ph.D.,DocketNo. 2012-7CRB
SD 1999-2009(PhaseII) (July 24, 2014) (collectively, "Gray July 2014Testimony") andRebuttalTestimonyof
JeffreyS. Gray, Ph.D.,DocketNos.2012-6CRB CD 2004-2009(PhaseII) and2012-7CRB SD 1999-2009(Phase
II) (March27, 2015) ("GrayMarch2015Testimony") (collectively, "Gray Initial ProceedingTestimonies"). Copies
of'y 2014and2015Testimoniescanbe found in VolumeII of MPAA's Written RebuttalStatementat TabsA-C
(PriorDesignatedTestimony).

'upplementalReportof LauraRobinson,Ph.D.,executedJuly 3, 2014 ("RobinsonInitial ProceedingSupplemental
Report"), RebuttalReportof LauraRobinson,Ph.D.,executedMarch27, 2015 ("RobinsonInitial Proceeding
RebuttalReport") (collectively, "RobinsonInitial ProceedingTestimonies").

SeeRobinsonInitial ProceedingSupplementalReport,par. 3.

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand1999-2009Satellite(PhaseII)
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written directtestimonyaddressingroyalty allocation. In responseto theMay 4 Order,MPAA

obtainedadditionalNielsendata. For this FurtherProceeding,I haverecalculatedMPAA's and

IPG'sdistantviewing shares,relying on theseadditionaldataandthedatadescribedin theGray

Initial ProceedingTestimonies.I reportedtheseupdatedviewing calculationsin my August22,

2016written directtestimony. Theresultingupdatedestimateswereconsistentwith theresults

reportedin theGray Initial ProceedingTestimonies.

5. For this FurtherProceeding,IPG submittedthefollowing testimony: August22, 2016

testimonyof CharlesD. Cowan,Ph.D. ("CowanOriginal Report"); August30, 2016amended

testimonyof CharlesD. Cowan,Ph.D. ("CowanAmendedReport"); and,October20, 2016

amendedtestimonyof CharlesD. Cowan,Ph.D. ("CowanCorrectedAmendedReport").

6. In this testimony,I focuson theCowanCorrectedAmendedReport. Overall,Dr.

Cowan'sproposedrelativemarketvalueanalysisprovidesneithera reliabledistribution

methodologynor areasonableestimateof theshareof cableor satelliteroyaltiesallocableto

MPAA andIPG.

'eeOrderReopeningRecordAndSchedulingFurtherProceedingsin this matter("May 4 Order").

Testimonyof JeffreyS. Gray,Ph.D.,DocketNos.2012-6CRB CD 2004-2009(PhaseII) and2012-7CRB SD
1999-2009(PhaseII) (August22, 2016) ("GrayAugust2016Testimony").

SeeGrayMarch2015Testimonyatpar.21-22;GrayAugust2016Testimonyat par.49,Table4.

" TheCowanCorrectedAmendedReportwasfiled asanattachmentto IPG'sOctober20, 2016Motion ForLeave
To File AmendedWrittenDirectStatement.TheJudgesultimatelygrantedIPG'smotionandpermittedthefiling of
theCowauCorrectedAmendedReport. SeeOrderOn IPGMotion ForLeaveTo File AmendedWrittenDirect
Statementat5 (January10, 2017) ("January10 Order.") TheJudgesconcludedthatDr. Cowanhadchangedhis
methodologybetweentheCowanOriginalReportandtheCowanAmendedReport,SeeJanuaryIO Orderat4.

While this testimonyfocuseson the CowanCorrectedAmendedReport,AppendixA presentsresultsfrom my
replicationof his original andchangedmethodologies.TheseresultsdemonstratethatDr. Cowan'smethodological
changecauseda twenty-sixpercentagepointchange,on average,in his cableandsatelliteroyalty sharecalculations.
This dramaticdifferenceunderminesDr. Cowan'stestimonythathis two approacheswere"exactly thesame."See
Declarationof Dr. CharlesCowan,DocketNos.2012-6CRB CD 2004-2009(PhaseII) and2012-7CRB SD 1999-
2009 (PhaseII) (September9, 2016) ("CowanSeptember2016Declaration"), par5.

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand1999-2009Satellite(PhaseII)
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7. SectionII of this testimonydescribeshow Dr. Cowan'smethodologylackseconomic

motivation,fails to calculateShapleyvaluesasclaimed,andis unsupportedby a coherent

economictheory. SectionIII critiquesDr. Cowan'sregressionmethodology,aswell ashis

alternativeestimatesof royalty shares.Dr. Cowan'sregressionapproachlackedadequate

description,ignoredprogramofferings,andwasincompleteandunreliable;his alternative

estimateswerebasedon apreviouslyrejectedvolume-basedapproach,andalsowereunreliable.

SectionIV describeshow thedataassembledby Dr. Cowanshouldnothavebeenrelieduponto

calculateroyalty sharesbecausethedatawerebiased,ignoredprior updatesandcorrections;

failed to makechangesto sharecalculationsorderedby theJudges andwereassembledin a

mannerthatresultedin unreliableroyalty shares.SectionV containsmy concludingremarksand

my proposedcableandsatelliteroyalty sharesfor MPAA andIPG in theProgramSuppliers

category.

H. DR. COWAN'SREGRESSION-BASEDMODEL LACKED ECONOMICMOTIVATION.

8. Counselfor MPAA askedthatI respondto Dr. Cowan'ssuggestionthathis regression-

basedshareallocationsrepresenteda Shapleyvalue,andrespondto theeconomictheoryheput

forth asmotivationfor his regressionanalysis.

'" SeeRuling andOrderRegardingClaimsandSeparateOpinion,DocketNo. 2008-1CRB CD 98-99at20-21
(Jnne18, 2014)andMemorandumOpinionandRuling on Validity andCategorizationof Claims,DocketNos.
2012-6CRB CD 2004-2009(PhaseII) and2012-7CRB SD 1999-2009(PhaseII) (March 13, 2015) ("March13
OpinionandRuling").

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand1999-2009Satellite(PhaseII)
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A. Dr. CowanDid Not Calculatea ShapleyValue.

9. Dr. Cowannotedthat theJudgesadvocatedtheuseof Shapleyvaluesin a prior ruling."

The Shapleyvalueprovidesonepossiblemathematicalsolutionto a classof problemsarisingin

cooperativegametheory.'nthis classof problems,or "games,"a coalitionof participants

cooperates,generatinganoverall surplusto their cooperation.TheShapleyvalueis one

theoreticalsolutionto how the overall surpluscouldbedistributedto thegame'sparticipants.

While the Shapleyvaluehasdesirablemathematicalproperties,it is not feasibleto calculatein

thecurrentcontext. For example,onewould haveto know how eachpermutationof program

orderingby eachbroadcaststationwould impacttheoverall netrevenuesof eachCSO.'0.
Ratherthanreorderingprogramscarriedon distantlyretransmittedsignals,theCSO

chooseswhich broadcaststationsto retransmitandbundlewith otherCSOchannelssuchas

cablenetworkchannels,premiumcablenetworks,andpay-per-viewchannelsin different

packagesto existingandpotentialsubscribersat varyingprices. Eachbroadcaststationcarriesa

fixed setof programmingthatcannotbemanipulatedby theCSOretransmittingthe station.

Therefore,given theelementsof this case,it is notpossibleto calculatea Shapleyvalue.

11. Dr. Cowansuggestedin paragraphs7 and8 of the CowanCorrectedAmendedReport

thathepresenteda Shapleyvaluecalculation,buthe did not. Insteadhepresenteda regression

analysisthatsupposedlymeasureshow thenumberof IPG, MPAA, andtheSettlingDevotional

Claimants'"SDC")programscarriedon retransmittedstationsimpactedthenumberof

" CowanCorrectedAmendedReport,at par. 7. In an earlierdecision,theJudgessuggestedthe Shapleyvaluation
approachas a possibleapproachto allocatingroyaltiesamongtheclaimants. Seee.g.,Ruling andOrderRegarding
ClaimsandSeparateOpinion,DocketNo. 2008-1CRB CD 98-99at 20-21 (June18, 20141.

'hapley,Lloyd S. (1953). "A Valuefor n-personGames."In Kuhn, H. W.; Tucker,A. W. Contributionsto the
Theoryof Games.Annalsof MathematicalStudies.28. PrincetonUniversityPress.pp. 307—317.

"A broadcaststationhasn! differentwaysof selectingor arrangingits n programseachday. Thus,if a stationhad
as few aseightprogramsto broadcastit couldorderthem8!, or 40,320differentways.

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand 1999-2009Satellite(PhaseII)
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subscribersto a CSOor satellitecarrier. Sucha calculationis not a Shapleyvalue,andas

describedlater in this testimony,Dr. Cowan'smeasuresdid notprovidea reliablemeasureof the

relativemarketvalueof retransmittedprogramming.14

B. TheEconomicTheory Underlyingthe CowunRegressionMethodologyis Confused.

12. Dr. Cowantheorizedthat "a CSOcandecideto pay or notpay for a station"andthat if

the fee to retransmita station"is too high, theCSOcansimply decidenot to offer the station

basedon whatpotentialsubscribersarebeingbroughtto theCSO."'r.Cowanwenton to

arguethat the transactionbetweentheCSOandstationownerwas"a fair markettransactionin

themarketwheretheCSOobtainspackagesof programswith theability to acceptor rejectbased

on thepricing andtheexpectedvalueto theCSO."'3.
To summarizeDr. Cowan'stheory,if the costto retransmita stationexceedsthebenefit

in termsof additionalsubscribers,theCSOwould not retransmitthestation. However,that

theoryignoredtheexistingregulatoryframework. That is, thefeespaid to retransmita station

arestatutorily-setbasedon thenumberandtypeof stationsretransmittedby theCSOaswell as

the CSO'sgrossreceipts,or, in thecaseof satellitesystems,thenumberof subscribersper

month. Underthe currentregulation,evenif a CSOreceivedno benefitfrom retransmittingany

signalon a distantbasisin termsof theretentionor attractionof subscribers,theCSOstill would

faceamandatoryminimumfee. In formulatinghis theory,Dr. Cowaneitherwasunawareof, or

ignored,the regulatednatureof themarket. Further,I disagreethatthe transactionbetweenthe

'" In a laterdeclaration,Dr. Cowanadmittedthathe wasnot "doing exactlythe Shapleyanalysis,"althoughhewent
on to suggestthathehadconducteda "Shapley-likeanalysis." SeeDeclarationof Dr. CharlesCowan,DocketNos.
2012-6CRB CD 2004-2009(PhaseII) and2012-7CRB SD 1999-2009(PhaseII) (November3, 2016)at par5. His
calculationis not a Shapleyvalue,nor, in my opinion, is it akin to a Shapleyvalue.

" CowanCorrectedAmendedReportat par. 13.

" Ibid.

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand 1999-2009Satellite(PhaseII)
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CSOor satellitesystemandthebroadcaststationrepresenteda "fair markettransaction."Rather,

theexistenceof a compulsorylicense,by definition,precludeda fair markettransaction.

14. Dr. CowanfurtherarguedthatCSOs'aluationofprogramtitles couldnotvary

significantly amongCSOs,thatCSOrevenuesdependon subscribercount,andthatsubscribers

paya singlefeefor abundleof offeredprograms.'ethenconcludedthat,consequently,CSOs

areindifferentto programviewership. I do not follow or agreewith Dr. Cowan'sreasoningand

I believehis conclusionis a non-sequitur.

15. While amajorsourceof CSOandsatellitesystemrevenueis from customersubscription

fees,I amnot awareof anyeconomictheoryunderlyingDr. Cowan'sassertionthatsubscriber

tastesandpreferencescannotsignificantlyvary. BecauseCSOsandsatellitesystemsoften

competeamongsteachotherfor theseheterogeneoussubscribers,a net-revenuemaximizing

strategyfor certaincableor satellitesystemscouldbe to differentiatethemselvesin termsof

channelsandprogramofferings.

16. Moreover,CSOsandsatellitesystemscould (anddo) offer alternativepackagesof

channels,with differentvarietiesof programming,to attractandretaintheseheterogeneous

subscribers.While a subscribermaypaya singlefee for thechannelsandprogramsreceived,the

subscriber'smonthly feepaidmaybehigheror lowerdependinguponwhichpackageof

channelsthesubscriberchooses.Whethera subscribervaluesaparticularprogramairedon a

channelbundledwith multiple otherchannelscanbemeasuredby thesubscriber'sviewing of the

programon thatchannel.A channelwith a costof carryingthatis neverviewedby any

subscriberwill bedroppedby thenet-revenuemaximizingCSOor satellitesystemoperator.

'bid, atpars.14-15.

RebuttalTestimonyof JeffreyS. Gray,Ph.D.,2004-2009Cableand1999-2009Satellite(PhaseII)
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Thus,contraryto Dr. Cowan'sassertion,CSOs'aluationofprogramtitles couldvary among

CSOs.

17. BecauseCSOsandsatellitesystemsseekto attractandretainsubscribers,particularly

subscribersof higher-revenuegeneratingbundlesof programming,subscriberviewershipis

importantto CSOsandsatellitesystems.This importanceis consistentwith economictheoryas

well as the testimonyby CSOandsatellitesystemexecutivesresponsiblefor selecting

programming,includingwhich (if any) distantsignalstocarry.'.

Dr. Cowan'sExamplesof "Exactly theSame"ComparableEconomicProblems
ProvidedNo Supportfor His TheorythatViewing is Irrelevant.

18. Dr. Cowanofferedthreeexamplesof economicproblemshefacedin thepastthathe

claimedsupportedhis theorythat"viewing of the IPG, SDC, or MPAA programshasno

relevancy."' disagreewith Dr. Cowan'sclaimsthathis examplessupporthis conclusion,and

disagreewith his conclusionsaswell.

19. Dr. Cowanfirst describedtwo examplesfrom his prior work as"exactly thesame"as the

problemfacedin this litigation. In bothexampleshis goalwasto estimatethevalueof

individual characteristicsor featuresbundledtogetherasapartof singlegood. In his first

example,his taskwasto estimatethevalueof individual loansor assetsthattheFDIC bundled

togetherandsold in bulk salesor atauctions. In his secondexample,his taskwasto estimatethe

valueof individual featuresof Fiatcarsthatwerebundledtogetherascomponentsof each

automobileandsold to customersin severalEuropeancountries.

'" See,e.g.,SupplementalTestimonyof TobyBerlin, DocketNos.2012-6CRB CD 2004-2009(PhaseII) and2012-
7 CRB SD 1999-2009(PhaseII) (filed August22, 2016).

'owanCorrectedAmendedReportatpar.7.

Ibid, at par.22 andpar.25.
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20. Unlike the taskat handhere,however,in bothof Dr. Cowan'sexamples,marketpricesof

thebundledgoodswereavailable.'nhis bankassetsexample,themarketpriceof eachpool of

assetswassetin themarket,in bulk salesor at auctions. Also, in his FiatAutomotiveexample,

marketpricesof carssold in Europewereavailable.

21. Thus,if Dr. Cowanwasprovidedsufficientandaccurateinformationconcerningthe

factorsinfluencing themarketpriceof thebundledgoods— the characteristicsof the loans/assets

thatwerebundledtogetherandthe featuresof eachcar thatwerebundledtogether— then,it

would havebeenpossiblefor him to useregressionanalysesto valuethe implicit marketprices

of eachof theunderlyingunbundledcharacteristicsor features.

22. Dr. Cowandid notprovidethe dataor themodelsheusedin his bankassetsor Fiat car

examplesin discovery. Therefore,I amunableto commenton the appropriatenessof themodels

or thereasonablenessof thepricesheestimatedfor theunbundledgoodsin thosematters.

23. However,in the currentmatter,thereis no readily availableinformationconcerning

marketprices. Instead,the only transactionprice informationavailableconcerningthebundled

goodsat issuein this proceeding,retransmittedbroadcastsignals,aretheregulatedfeespaidby

cableandsatellitesystems.Theseregulatedfeespaidarestatutorilysetandarenotmarket

prices. In addition, thereareregulatoryminimummandatoryfeescausingcablesystemsto face

nonlinearconstraintsin selectinga stationor stationsto carry. Neitherof Dr. Cowan'sfirst two

examplesis applicableto the issuesfacedin this matter.

24. In his third example,apparentlyDr. Cowanshowedup at an airportandrenteda car. The

rentalcarmarketin theU.S. is competitive. Whethera customerreservesa car in advanceor

selectsa caron-site,thecustomertypically canselectamongseveralvehicletypesthatembodya

varietyof differentfeatures.Therentalcarcategorytypescandiffer acrossrentalcarcompanies,

Ibid, at par. 18 andpar.23.
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buthavedescriptivenamesalongthe linesof "compact,""economy,""standard,""full-size,"

"premium," "luxury," "specialty,""minivan," "SUV," and"van." Carsin thesedifferent

categoriestendto havedifferentfeatures,including thoseDr. Cowancited in this Fiatexample:

differing horsepower,wheelbase,interiorroom, trunk space,amongothers. Thesevehicle

featuresareknown,at leastto a significantextent,whenreservingor selectinga carcategoryto

rent. Therentalpricevariesacrossthesecarcategoriesthatcontaindifferentexpectedfeatures.23

25. Thus,aswith Dr. Cowan'sFiatexample,with sufficientdata,it would bepossibleto use

regressionanalysisto estimatethevalueof eachrentalcarfeature. Thesefeatureshavevalueto

thecustomerbecauseof theirusageor expectedusage.Therefore,I disagreewith Dr. Cowan's

conclusionthatusageof theserentalcarfeaturesis "immaterial" to eitherthecustomeror the

company. On thecontrary,customerspaymorefor rentalcarswith differentfeatures,suchasa

convertibleroof or 15-passengerseating,they intendto use.

26. A customer'swillingnessto pay for arentalcardependsuponthecar'sfeaturesshe

intendsto use. Similarly, cableandsatellitesystems'illingnessto payfor abroadcastsignalto

retransmitdependsupontheexpectedinterestof their subscribersin theprogrammingcarriedby

thatstation. Cableandsatellitesystems'nterestis in theability of programsto assistin the

attractionandretentionof subscribers.Subscribers'nterestis measuredby theviewing of the

bundledprogramming.Thatis, subscriberspaycableandsatellitesystemsto haveaccessto

Ibid, at par.23.

See,e.g.,httns://www.avis.corn/en/reservations/vehiclesfor a list of availablevehiclesby typeandassociated
prices,which mayvary uponthedateandlocationthevehicleis rented(websitelastvisited 11/29/2017).

CowanCorrectedAmendedReportatpar.26.

'.g.,theprice for aDecember15, 2017weekendrentalatReaganNationalAirport of a 15-passengervanwas
$584, therentalpricefor aconvertiblewas$320,andtherentalpriceof acompactcarwas$38 (see
httns://www.avis.corn/en/reservations/vehicles.websitevisitedon 11/29/2017,for avehiclereservedandpaid in
advancefor pick-upatnoonon 12/15/2017andreturnedby noonon 12/17/2017).
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programmingthey intendto view. Cableandsatellitesystemsassemblechannelswith

programmingto attractsubscriberswanting to view thatprogramming.Thus,viewing has

relevancy.

III. REVIEW OF THE COWAN REGRESSIONMETHODOLOGY AND ALTERNATIVE ESTIMATES

27, Dr. Cowanpresentedthe following two allocationmethodologiesfor distributingroyalty

fundsbetweenMPAA andIPG:

(i) a regression-basedmethodologywhichpurportedlyestimatedtherelationshipbetween

thenaturallogarithmof thenumberof subscribersof cableandsatellitesystemsandthe

numberof IPG andMPAA programscarriedon retransmittedstations;and,

(ii) a previouslyrejectedIPG volume-basedsharemethodologythatcomparedtherelative

numberof subscriber-weightedIPG andMPAA programhourscarriedon retransmitted

signals.26

28. Relyinguponthedataandspreadsheetsprovidedby IPG in discovery,I wasableto

reproduceDr. Cowan'sregression-basedandtheold-IPGvolume-basedresults. In SectionIV of

this testimony,I discussflaws in the dataDr. Cowanrelieduponfor his calculations. In this

SectionIII, I discussflaws in Dr. Cowan'stwo methodologicalapproaches.

29. Dr. Cowanperformedtwo regressionmodels:onerelatedto thenumberof cable

subscribersandonerelatedto thenumberof satellitesubscribers.Eachregressionmodel

estimatedthe relationshipbetweenthenaturallogarithmof thenumberof subscribers,to a cable

or satellitesystem,and (1) thenumberof devotionalIPG programs,(2) thenumberof SDC

" Dr. Cowandid not refer to thesevolume-basedmeasuresasresultingfrom his methodology.Rather,he referred
to themas "alternativeestimates"basedon his considerationof "the computationsthatIPG hasperformedin the
past." Seeibid, at 11.
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programs,(3) thenumberof IPGProgramSuppliersprograms,and(4) thenumberof MPAA

programscarriedon distantlyretransmittedsignals,adjustingfor theaveragenumberof

subscribersby call signandyear.

30. NeitherDr. Cowan'scableregressionmodelnorhis satelliteregressionmodelincluded

explanatoryvariablesmeasuringothertypesof programmingcarriedon distantlyretransmitted

signalssuchaslive teamsports,Canadian,andstation-produced(i.e., local) programming.Also,

thoseregressionmodelsdid not adjustfor otherfactorsexpectedto influencea customer'

decisionto subscribeto a cableor satellitesystemsuchasotherchannelsbundledby thesystem

operatorswith thedistantsignalscarried,thepriceof eachofferedbundleof channels,or the

priceof competitors'fferings.

31. Instead,Dr. Cowanestimatedincompletecableandsatellitemodelsandfocusedon his

calculatedrelationshipsbetweenthenumberof SDC,MPAA, andIPGProgramSuppliersand

Devotionalprograms,(1) through(4) in paragraph29 above,andthenaturallogarithmof the

numberof cableor satellitesubscribers. He statedthattheseestimatedrelationshipsare

marginalreturnsallowing him to "createa summaryof whatwasgainedby IPG relativeto what

wasgainedby SDC,relying on theshowstheyofferedandthenumberof additionalsubscribers

thatresultedfrom their shows."

AppendixB presentsdetailsof Dr. Cowan'scableandsatelliteregressionmodels,aswell as theresultsfrom my
replicationof thoseregressions.

" Thebiasin measuringtheeffectof onefactor,e.g.,thenumberof programsby type,on anotherfactor,e.g.,the
numberof subscribers,createdby excludingimportantfactorsfrom a regressionmodelis referredto as"omitted-
variablebias" in theeconometricsliterature. See,e.g.,Greene,W. H. (1993).EconometricAnalysis(2nded.),
$8.4.2,pp. 245-247.

'heseestimatedrelationshipsfrom his regressionmodelsgeneratedcoefficientsthathe labeledas"g" for IPG
ProgramSuppliersprogramsand"h" for MPAA programs.

'" Ibid atpar.34. Dr. Cowandescribedhis summaryestimationof IPG relativeto SDC thenwenton to statethat
"[e]xactly thesamemethodsareusedfor ProgramSuppliercomparisons,"iBid atpar.36. However,Dr. Cowan's
flawedcableandsatelliteregressionsincludedProgramSuppliersandDevotionalcategorycontrolsin thesame
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32. Dr. Cowanreportedthis summaryas theexponentiatedproductof therespective

coefficientsfrom his regressionsandthenumberof IPG or MPAA programscarriedon distantly

retransmittedstations,as expressedbelow:

(Cowan— Equation2) A = exp(g* g„' ''¹IPGProgSuppShowscs)

(Cowan— Equation3) B = exp(h* g,, ~
" "'MPAA Showscs)

33. While Dr. Cowanstatedthat theseequationsmeasurecableandsatellitesystemmarginal

returns,his reportdid not describehow heusedtheseso-calledmarginalreturnmeasuresto

calculatehis recommendedroyalty sharesfor IPG andMPAA. The following sectiondiscusses

themissinginformationandhighlights the relatedmethodologicalproblems.

A. Dr. Co+anDid 1Vot DescribeHow He CalculatedHis Regression-BasedRoyalty
Shares.

34. DespiteDr. Cowan'sdeclarationthathis regression-basedmethodology"was well

explainedin (his) first submission,datedAugust22,"'hatexplanationwasnot clear. The

equationsreproducedin paragraph29 abovewere the only equationsDr. Cowanprovidedin the

CowanCorrectedAmendedReportassupportinghis calculationof IPG'sandMPAA's shares.

However,I couldnot determine,basedonly on theCowanCorrectedAmendedReport,how Dr.

Cowancalculatedhis royalty shares.It wasonly afterreviewingadditionalspreadsheetsIPG

providedin discoveryandreverse-engineeringhis calculations,that I wasableto replicatehis

IPG andMPAA royalty shares.

regressions.Therefore,whatDr. Cowancalculated- the relativevalueof ProgramSuppliersandDevotional
programmingwas inappropriateandirrelevant. Notwithstanding,Dr. Cowanignoredthis issue,relieduponhis
calculatedresults,andmadeindependentcomparisonswithin theProgramSuppliersandDevotionalcategories.

CowanSeptember2016Declaration,par4, p. 2.
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35. With the aid of theadditionaldocumentsprovidedby IPG, I determinedthatDr. Cowan

calculatedIPG'sroyalty sharefor eachyearas IPG „i„, I (IPG „,i„, + MPAA „i„, ), whereIPG

,,„~„, andMPAA,,„~„„are calculatedby the formulaebelow:

g *Zcs=i
" ¹ IPG ProgSuppShowscs Z&,=~

" "'¹ Subscriberscs
IPGvalue= P( ¹ CaLL Signs ¹ Call Signs

¹ Call Signs g„' " "'¹ ProgSuppShowscs

¹ Subscriberscs g„~ ¹ IPG ProgSuppShowscs
+

"~"' Subscr&berscs
¹ Call Signs

CowanEquation2 highlighted(MarginalValueof IPGPrograms)

CowanEquation3 highlighted(MarginalValueof MPAA Programs)

MPAA vaiue = exp( ¹ Call Signs ¹ CaLl Signs

¹ Call Signs "'¹ ProgSuppShowscs
Zcs=1 ¹ Subs«'b«scs Z„=~ ¹ MPAA Showscs

+

'¹Subscriberscs
@ Call Signs

36. Dr. Cowandid not explainthesecalculationsor presentthemin his testimony. He

describedonly thehighlightedtermsin formulaeabove(thosehighlightedtermsarethemarginal

returnsformulaeshownin Equations2 and3 paragraph32 above), WhatDr. Cowandid not

makeclearwas thateachof themarginalreturnsequationsis only oneof severaLcomponents

usedto determinehis calculatedIPG „,„~„„and MPAA „,i„„and thereforehis calculatedMPAA

andIPG shares.In otherwords,contraryto what theCowanCorrectedAmendedReport
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appearedto suggest,theregressionsalonedid notyield Dr. Cowan'srecommendedallocations

for MPAA andIPG.

37. Dr. Cowandid not mentionthe additionalmathematicaltermsemployedin the formulae,

let aloneexplainwhy theywerenecessaryfor determiningMPAA andIPG sharesor why his

regressionsalonewere insufficientfor calculatingMPAA andIPG shares.This wasan

importantomissionbecausedueto theseadditionalterms,evenif Dr. Cowan'sregressions

indicatedthat themarginalreturnsfor a party'sprogrammingwerezero, thatpartywould still be

awardeda royalty share. Dr. Cowanprovidedneithereconomicrationaleto supportthis

assumptionnor any economicrationaleto supporthis calculatedvaluationmethodology.

38, Dr. Cowan'sregression-basedmethodologydid notprovidereliableallocationestimates

of thenumberof additionalsubscribersattributableto a programcarriedon a distantly

retransmittedsignal. Therefore,themethodology,in additionto beingpotentiallybiased,is

unreliable.

B. Dr. Cowan'sRegressionModel Ignoredthe Variety ofProgramOfferings.

39. Whethersubscribers,andthereforecableandsatellitesystems,prefervariety in program

offeringscanbeevaluatedby examiningprogramviewing levels. However,Dr. Cowan's

regressionmodeldid not attemptto measureor adjustfor thevariety of MPAA or IPG

programming.His measureof thenumberof programsairedis just that, the total numberof

programsaired. Dr. Cowan'sregressionmethodology,for example,forceda singlemovie aired

andretransmitted100 timesand 100 uniquemovieseachairedandretransmittedonceto have

the sameimpacton his measureof the so-calledmarginalvalueof IPG andMPAA

programming.Dr. Cowandid not offer any economicrationalefor this assumption.
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C. Dr. Cowan'sVolume-BasedAlternativeRoyaltySharesareRetrogradedEstimates
Basedon aRejectedMethodology.

40. Dr. Cowanpresentedalternativeroyalty shareestimatesbasedonprogrammingvolume.

This volume-basedmethodologyis similar to thatpreviouslypresentedin theRobinsonInitial

ProceedingSupplementalReport. As I describedin theGrayMarch2015Testimony,Dr.

Robinsoncalculatedthevalueof IPG- andMPAA-representedprogrammingasan indexequalto

theproductof hoursbroadcasted("BroadcastHours"), thenumberof subscribersof thecableor

satellitesystemscarryingthedistantlyretransmittedbroadcast("SubscriberCount"), anda

broadcasttime-of-dayadjustment("Time PeriodWeightFactor").

41. In theGrayMarch2015testimony,I arguedthatIPG'sproposedmeasureof aprogram's

valueonly measuredtheprogram'sopportunityfor viewing andthereforewas,at best,an

indirectandincompletemeasureof aprogram'sactualviewing. In reopeningtherecordfor this

FurtherProceeding,theJudgesrejectedDr. Robinson'sapproachandagreedthat"to theextent

IPG'spurportedindicia of valuehaveanyrelevancein this proceeding;it is becauseof their

relationshipto viewership."

42. Dr. CowanmodifiedDr. Robinson'sapproachby simply excludingtheTime Period

WeightFactorportionof theIPG index,makingDr. Cowan'svolume-based,alternativeshare

simply a calculationof theproductofBroadcastHoursandSubscriberCount.

43. In theory,IPG'sTime PeriodWeightFactorattemptedto adjustfor thenumberof

householdsexpectedto beviewing televisionduring the timeperiodaparticularprogramaired.

Thus,theTime PeriodWeightFactorto theIPG indexat leastprovideda bettermeasureof the

numberof householdswith theopportunityto view aparticularprogramthanits indexwithout it.

May 4 Order,atp. 7.
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Dr. Cowan'sexclusionof theTime PeriodWeightFactor,therefore,leadsto anevenmore

inferior andlessreliablemeasureof valuethandid theoriginal IPG index.

44. Consequently,bothDr. Cowan'sregressionmethodologyandhis previouslyrejected

volume-basedmethodologyareunreliable. Applying anunsoundmethodologyto anydata

cannotbeexpectedto yield reliableresults. Relyingon flaweddataworsensthesituation. As

demonstratedin thenextsection,thedataDr. Cowanconstructedto calculateroyalty share

calculationswerethemselvesseverelyinaccurate,andthus,unreliable. As aresult,evena sound

methodology,notyetprofferedby IPG, appliedto Dr. Cowan'sassembleddata,would generate

unreliableshareallocations.

IV. UNRELIABLE DATA RENDERCOWAN'SSHARECALCULATIONS UNRELIABLE

45. Dr. Cowan'sanalysisreliesuponthesamedatasourcesDr. Robinsonrelieduponin the

RobinsonInitial ProceedingTestimonies.Dr. Cowandid not introduceanynewdatain support

of his calculations. In this section,I againdelineatetheuncorrectedflaws in thedataDr.

Robinsonreliedupon,aswell assignificantnewflaws introducedby Dr. Cowan. A sound

methodologyappliedto theseflaweddatawould yield unreliableresults. This follows from the

GIGO conceptcommonto computerscienceanddataanalytics: GarbageIn, GarbageOut.

A. Dr. ConanReliedon IncompleteandInaccurateData.

46. In theRobinsonInitial ProceedingTestimonies,Dr. Robinsonconstructedandrelied

upon (i) a list of IPG claimedprogramtitles carriedon a sampleof stationsretransmittedby

cableandsatellitesystemsby royalty year("IPG Data"), and,(ii) a list of MPAA claimedtitles

carriedon a differentrandomsampleof stationsretransmittedby cableandsatellitesystemsby

royalty year("MPAA Data"). BothMPAA andIPG exchangeddataconcerningclaimedtitles in

discoveryin 2014. Following its provisionof datato IPG, MPAA maderevisionsand
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correctionsto its list of titles, whichMPAA providedto IPG in discoveryin both the Initial

Proceedingandthis FurtherProceeding.However,Dr. Cowan'scalculationsdid notuse

MPAA's updateddatasetin his calculations.

47. In addition,in relying on Dr. Robinson'sdata,Dr. Cowandid not correctfor any flaws I

identifiedin herdata. In theGrayMarch2015Testimony,I provideda list of flaws in the

constructionof theDr. Robinson'sdataanddescribedhowDr. Robinson:'.
incorrectlyattributedtitles to IPG for yearsthatIPG did not assertclaims;

b. incorrectlyattributedtitle to IPG for which IPG did notassertanyclaim;

c. incorrectlycalculatedprogramlengthfor certainprograms;

d. incorrectlycountednon-compensabletitles ascompensable;and,

e. relieduponincompletedatawith missingprograminformation.

48. Dr. Cowandid not correctanyof thesedataflaws. As a result,Dr. CowanassumedIPG

representationof titles wheretheJudgeshaddisallowedIPGrepresentationor wheretheJudges

awardedrepresentationof the title and/orclaimantto MPAA. Forexample,accordingto Dr.

Cowan'sdata,thirty-two differentprogramsownedby FeedTheChildren,Inc. ("FeedThe

Children"), wereattributedto IPG. However,theJudgesdisallowedIPG'sclaimed

representationof FeedTheChildrenin theMarch 13 OpinionandRuling.

49. Furthermore,althoughall conflicting title claimswereresolvedin MPAA's favor aspart

of theMarch13 OpinionandRuling, manyprogramtitles in Dr. Cowan'sdatacontinuedto be

classifiedasbeingrepresentedby both IPG andMPAA.

" SeeGrayMarch2015Testimonyat par.27-34.

'eeMarch13 OpinionandRuling at41, n.50 (recognizingthatIPG'scounselacknowledgedon therecordthat
IPG waswithdrawinganyclaim on behalfof FeedTheChildren),andEx. A-1 at 11 (recognizingthatIPG'sclaim
on behalfof FeedTheChildrenwasdismisseddueto theclaimant'sterminationof IPG representation).

'"'bid. at 25.
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50. Dr. Cowan'sdataof thenumberof MPAA-representedandIPG-representedprograms,

for eachcableandsatelliteyear,therefore,arewrong. SinceDr. Cowan'scalculatedroyalty

sharesweredependenton thesimplenumberof programsretransmitted,his relianceon

inaccuratedataleadsto unreliableroyalty sharecalculations.

B. Dr. CowanReliedon aFlawedCombinationofTwo SamplesGeneratingUnreliable
CableData.

51. Evenif Dr. Cowanwereto correctall theabove-mentionedflaws in his methodologies

andthedatahereliedupon,hewould still beunableto deliverreliableresults. In theGray Initial

ProceedingTestimonies,I criticizedDr. Robinson'sanalysisfor relying on abiased,non-

representative,overlapof theIPGDataandtheMPAA Data(the"RobinsonOverlap").

52. Forhis analysis,Dr. CowanalsocombinedtheuncorrectedIPGDataandMPAA Data,

butusedthecombinationsin a mannerthatdifferedfrom Dr. Robinson. Notwithstanding,his

approachalsois indefensible,andhis resultingdatacouldnotprovidereliableresultsfor either

his cableor satelliteanalysis.

53. Dr. CowancombinedtheIPG DataandMPAA Data,consistingof differentsamplesof

stationsretransmittedby cablesystemsacrossthe2004-2009royalty years,to createthreetypes

of combinationsof stationsandyears("stations-years")in thedata: (a) stations-yearsonly in

the IPG samples;(b) stations-yearsin both theIPG andtheMPAA samples(theRobinson

Overlap);and(c) stations-yearsonly in theMPAA samples.Figure 1 belowpresentsa graphical

representationof Dr. Cowan'scombinationsof theIPGDataandMPAA Datato createthe three

'" In additionto themethodologicalflaws in constructinghis datadescribedlaterin this testimony,whenDr. Cowan
attemptedto matchstationsin his sampleswith stationsin theCableDataCorporationdata,he inappropriately
excludedsomestationsfrom his analysis.

'tations-yearsaredefinedas thenumberof instancesastationappearsacrossall royalty years. Forexample,
KCTV wasrandomlyselectedaspartof the2004and2005MPAA stratifiedsamples.Thesearecountedas two
stations-yearsin theMPAA data.
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typesof stations-yearscablesamples.Thebluecircle on the left representsthe IPG Dataand the

greencircle on the right representstheMPAA Data.

FigureI: Dr. Cowancombinedthe IPG andMPAA cabledatasamplesandmadeflawed
assumptionsthat renderedhis cabledataunreliable.

(a)
470Stations-Years

Only in IPG

CableSample

(b)
98 Stations-Years

in Both Cable
Samples

(c)
335 Stations-Years

Only in MPAA
CableSample

Dr. Cowan
assumedno
MPAA programs
on the stations.

Dr. Cowan
assumedno
IPG programson
thesestations.

54. Collectively, acrossthe IPG andMPAA cablesamplesfor 2004through2009,therewere

a total of 1,103stations-years.Of those1,103stations-years,470appearedonly in the IPG

samples,335 appearedonly in theMPAA samples;and298 appearedin both theMPAA and

IPG samples.

55. In his analysis,Dr. Cowancreditedboth MPAA andIPG with their claimedprograms

only when thoseprogramsappearedin theoverlappingsamplethatconsistedof 298 stations-

years. For the470stations-yearswhich appearedonly in the IPG stationssamples,Dr. Cowan
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creditedonly IPG with programmingandassumedthatMPAA hadno programmingon those

stations. However,MPAA hadprogrammingon eachof the remaining633 stations-years(i.e.,

the total of the othertwo datasets,298 plus 335). Thus, in all likelihood, thousandsupon

thousandsof MPAA-representedprogramswerecarriedon those470 stations-yearsin the IPG-

only-stationssamples.Dr. Cowancould haveidentified, but did not attemptto identify, any

MPAA titles on the470 stations-yearsusing informationregardingMPAA claimedtitles on the

other633 stations-years.

56. Dr. CowantreatedIPG similarly. He assumedno IPG programmingairedon stations

whereIPG-representedprogramslikely werecarriedon thosestations. As to the 335 stations-

yearswhich appearedonly in theMPAA samples,Dr. Cowancreditedonly MPAA with

programmingandassumedthat IPG hadno programmingon thosestations. IPG had

programmingon all but 15 of the remaining768 stations-years(i.e., the total of theothertwo

datasets,298 plus470), but Dr. Cowansimilarly (anderroneously)did not attemptto identify

IPG programmingon stationsin the MPAA-only-stationssample.

C. Dr. CowanReliedon a FlawedCombinationof Two SamplesGeneratingUnreliable
SatelliteData.

57. Dr. Cowanfollowed a similarly-flawedmethodologywhenhe combinedIPG andMPAA

satellitedataashe did whenhecombinedthe IPG andMPAA cabledata. He combinedthe IPG

datathat consistedof samplesof distantlyretransmittedsignalscarriedby satellitesystemseach

yearfrom 1999 to 2009,with the MPAA datathatconsistedof samplesof distantlyretransmitted

signalscarriedby satellitesystemseachyearfrom 2000to 2009.

'"
I understandthat the ProgramSuppliersroyalty shareallocationsfor the 1999 satelliteroyalty yearhavebeen

settledamongall partiesandarenot at issuein this Proceeding.

"The MPAA datafor the years2007-2009includedall distantly retransmittedstationscarriedby satellitesystems.
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