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I. QUALIFICATIONS

I, JeffreyGray,am thefounderandPresidentof Analytics ResearchGroup,LLC

("ARG"). My firm providesexpertanalysisconcerningeconomic,statisticalanddata

issues.

I receivedtraining in economicsandstatisticsat the Universityof Pennsylvania,

where I earneda Ph.D. in economics.In 1991, I wasappointedto a one-yearpositionon

thestaffof the President'sCouncilof EconomicAdvisers,whereI concentratedon the

economicimpactof governmentpoliciesand regulation. From 1993 to 1997, I served

on thefaculty of theUniversity of Illinois, where I taughtgraduateandundergraduate

coursescoveringsurveytechniques,demandanalysis,laboreconomics,andstatistics.

My researchhasbeenpublishedin someof the top peer-reviewedjournalsin the

economicsprofessionincluding TheAmericanEconomicReview. I havereceivedgrants

to pursuemy researchfrom the V. S. Departmentof Labor, the LI. S. Departmentof

Agriculture,and the ResearchBoardof the Universityof Illinois, I havepresentedmy

researchfindings beforea varietyof seminarsat universities,meetingsof professional

societiesandconferenceson specializedtopics in the United Statesandabroad.

Throughoutmy professionalcareerI havebeenaskedto serveasa refereefor leading

economicsjournals,suchas TheAmericanEconomicReviewand the Reviewof

EconomicsandStatistics,concerningtheappropriateapplicationof economicsand

statistics.
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I haveservedasa consultantfor companies,law firms, andgovernmentagencies

on a varietyof economicandstatisticalissuesrelatedtearitittust,copyrighta'nd'patent

infringement,andcomplexcommercialdisputes.~My censultihgwork hasincluded'nalyzingeconomicmarketsaswell asvaluingcopyvighttedmaterial'andassessing

efficient priceandadvertisinglevels. I havebeenengagedby cablesystemoperators

("CSOs"} to analyzethecontentandviewershipof certainchannelsandby music

performancerightsownersto determinetheeconomicvalueof theright to perform

copyrightedmusic, I haveprovidedexperttestimonybeforetheCopyrightRoyalty'udges("Judges"), aswell asin state,federaland internaticnalcourts,andhave

presentedmy researchmethodologyandanalytiCalfindingsb'eforetheSecuritiesaAd l

ExchangeCommission,theTexasCommissionerof Insurance,andtheNew York and

MassachusettsStateOffices of theAttorneyGeneral.

My curriculumvitae,which includesa list Of my publicationsin the lasttenyears,

anda list of casesin which I havetestified in the lastsfouryeats,is attachedasAppendix

A. This report is basedupon informationcurrentlyaeailableto rrie; I reservethe right to

supplementthis reportshouldadditionalinformationbe madeavailable.

II. EXECUTIVE SUMMARY

1. Programmingbelongingto theclaimantsrepresentedby the Motion Picture

Associationof America, Inc. ("IVIPAA") conisistsoif tHouhandsbfunique'rograms,

manyretransmittedmultiple times,overtheyears2004to 2009.
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Theseprogramsrepresentedmillions of valuableprogrammingminutes

retransmittedby CSOseachyear.

2. This programmingis valuableinsofaras it is valuedby CSOcustomeis.The

mostdirectand reasonableapproachto measuringtheextentto which CSO

customersvalueprogrammingis viewership. Programviewershiptherefore

providesthemeasureof programmarketvalue,especiallybecausethe

allocationof ProgramSuppliers'oyaltiesin this PhaseII proceedinginvolves

examinationof relativelyhomogenousprogramming, Relying upon multiple

datasourcesand regressionanalysis,it is possibleto estimateviewing

minutesof programson distantlyretransmittedsignals.

3. Following thesubmissionof my original testimonyon May 9, 2014, I received

a list of programtitles claimedby IndependentProducersGroup ("IPG")

within the ProgramSupplierscategoryfor this PhaseII proceeding. In each

cableroyalty yearfrom. 2004to 2009,approximatelyone-halfto two-thirdsof

the uniqueprogramtitles claimedby IPG werealreadyclaimedby MPAA. I

understandthatMPAA has,or will, contestthevalidity of theseclaimed

representationsby IPG, I alsounderstandthat MPAA will contestthevalidity

of IPG'sclaimedrepresentationof manyof the remainingprogramtitles not

alsoclaimedby MPAA, Nonetheless,for the purposesof calculatingthe

relativeviewing sharesbetweenIPG and MPAA programming,I assumethat
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all of theprogram titles claimedby IPG arevalidly attributableto IPG for all (&f

the2004-2009cableroyaltyyears,exceptthat in eachinstancewhereboth

MPAA-ir epresentedProgramSuppliersand IPG cllaim thesametitle, I attribute

sucha title to Mf'AA. I will updatemy calculationsfollowing resolutionof'laimant

and title issuesbetweenMPAA-representedProgramSuppliersand

IPG.

4, Basedon theassumptionsin IMo. 3 above,I calcuilatedMPAA's shareof total

programvolume(i.e., basedon minuteSof airtiniie3 'andMPAA's shareof

programviewing on a randomselectioriof diStaiiit signalc'hannelseachyear

fl om 2004to 2009. Evenbeforeconfirmingthevalidity of all of IPG'sclaims, I

find:

MPAA representedcompensableprogiiarrisaccountedfor97.31%-'8.44%

of total programvolumeoVer the'years'2004-2009.

MPAA representedcompensableprogii amsaccountedfor 99.07%-

99.58%of total programviewing overtheyears2004-2009.

5. An econometricanalysisof thenumberofi subscribersandProgramSupplier

programmingmix demonstratesthatthereis'no'statisticallysignificant

differencein how MPAA and IPG programsaffectsubscribergrowth.

Therefore,viewership. hareis an economicallysounclmeasureof relative

marketvalue. Consequently,MPAA's calculatedroyalty sharesare99.58%in
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2004,99,43%in 2005,99.19%in 2006,99.23%in 2007,99.07%in 2008,and

99.28%in 2009.MPAA's calculatedroyaltyshareswill increaseshould it be

determinedthatsomeIPG-claimedprogrammingwas improperlyclaimedby

IPG.

III. BACKGROUND AND OVERVIEW OF ROYALTY ALLOCATION PROCESS

I understandthatthepurposeof this PhaseII proceedingis to allocatethe2004,

2005,2006,2007,2008,and2009cableroyalty funds("2004-2009CableRoyalties")

within thesyndicatedseries,movies,specials,andnon-teamsportscategory(commonly

known asthe "ProgramSuppliers"category)betweenclaimantsrepresentedby MPAA

andclaimantsrepresentedby IPG. Thesecableroyalty fundsfollow from the

compulsorylicenseestablishedthroughSection111 of theCopyrightAct ("Section

111"). The cablecompulsorylicenseallows CSOsto retransmitbroadcasttelevision

signalsout-of-market(I.e., on a distantbasis)without the needto negotiateprivate

licenseagreementswith the multitudeof copyrightownerswhoseprogramsair on

thosesignals. Section111setsthe ratesfor thecompulsorylicensefeespaid by the

CSOs,andthesestatutorily-setfeesaresubjectto periodicadjustments.'helicensing

fees,which are paid by the CSOsto the CopyrightOffice, arebasedprimarily on the

'heperiodicadjustmentsto the royalty fee rateswere initially madeby theCopyrightRoyaltyTribunal
("CRT"), Following abolition of the CRT, theadjustmentswereoverseenby CopyrightArbitration Royalty
Panels(" CARPs") appointedby theLibrarianof Congress,The CARPsweresubsequentlyreplacedby the
currentsystemof CopyrightRoyaltyJudges.
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numberandtypeof distantstationseachCSOchoosesto carry. After collectingthe

royalty payments,the CopyrightOffice distributesthemamongeligible copyright

ownersof compensableprogramscontainedin thedistantsignals{or their

representatives),'itherby agreementamongtheclaimants,or pursuantto the

determinationin a cableroyaltydistributionproceedingheld beforetheJudges.

Thecableroyalty distributionproceedingsoccurin two phases.In PhaseI, the'udgesdeterminehow to allocateroyaltiesamorIgdight biioadcategoriesof broadcast

proglammingclaimants. In PhaseII, royaltiesaredivided~amongindividual cIaimarltsbr i

their representativeswithin eachof theeightbrdad'prdgrlmCatkgaries.I'understand

thatwith respectto the2004-2009CableRoyalties,MPAA hasresolvedthe

controversieswith all of theProgramSuppliersclaimantsexceptIPG.

The ProgramSupplierscategoryis compriSed'ofpro'duCerSand/Ordistributorsof

syndicatedseries,movies,specials,andnon-tearfulsports,excludingdevotional

'Thecompulsorylicensefeewasbaseduponthenumber'of'"dist'ant'signalequivalents"("DSEs") thata
cablesystemimported,valuinga distantindependentstation'asone 'and'anetwork-affiliatedstationor
educationalstationas1/4. in general,thenumberof DSEscarriedby a CSO is multiplied by a DSE rateto
establishthepercentageof theirgrossrevenueschargedfor importingdistanttelevisionsignals.

'ligible compensableprogramsarenon-networkbroadcastprogramsairedon Simultaneously
retransmitteddistantsignalsduring2004-2009for which thecopyrightowneror its representatlveifiled
a timely andvalid claim. Unlessotherwisestated,the televisionprogramsdiscussedin my testlmoriyare'ompensableprogramswithin theProgramSupplierscategory.

(1) ProgramSuppliers;(2) JointSportsClaimants;(3) CommercialTelevisionClaimants;(4) Public
TelevisionClaimants;(5) DevotionalClaimants;(6) CanadlknCilainhantsGi ouP; (7) M'usidCialma'nts;and
(8) NationalPublicRadio.
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programs.Syndicatedseries,movies,andspecialsaredefinedfor cablecompulsory

licenseroyalty purposesas including (1) programslicensedto andbroadcastby at least

oneU.S. commercialtelevisionstationduringthecalendaryearin question,(2)

programsproducedby or for a broadcaststationthatarebroadcastby two or moreU.S.

televisionstationsduringthecalendaryearin question,and (3) programsproducedby

or for a U.S. commercialtelevisionstationthatarecomprisedpredominatelyof

syndicatedelements.'xamplesof ProgramSuppliersprogramsat issuein this

proceedingincludeJudgeJudy,EntertainmentTonight, Wheelof Fortune,Legally

Blonde,Seinfeld,andNASCAR Racing.

IVIPAA representscopyrightownersof a varietyof programswithin theProgram

Supplierscategory, In particular,I understandthatthereareno typesof programming
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'SeeMPAA-RepresentedProgramSuppliers'rittenDirectStatement,Vol. Il, DesignatedPrior
Testimony,atTab B, Written RebuttalTestimonyof MarshaE. Kessler,AddendumB (filed May 15,
2013).

' list of MPAA-representedcompensableprogrammingis attachedto theDirectTestimonyof JaneV.
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havereceivedtheoverwhelmingmajority of the roy'altiesawardedto theProgram

Supplierscategory. MPAA-representedProgramSuppliershavereceived,on average,

overc)8% of eachPhaseIi awaird in the Progra}TI Sup'pliersI"atI'&go'ry." MPAA received

theseawardsin yearswheremultiple PrograrrISLIppliersrepresentativessoughtroyalty

awards.'nthe recentlyconcluded2000-2003PhaSei)PrOceeding,IPG wastheonly

otherProgramSupplierslitigant againstMPAA, and IIVIPAA received,on average,99,)499o

of eachannualPhaseII award.

IV. ECONOMICVALUE OF PROGRAMMINGI RELATIVE MARKET VALUE DEPENDSON VIEWERSHIP

At issuein thecurrentPhaseII proceedingis how to divide the2004-2009Cable

Royaltiesattributableto theProgramSupplierscategorybetweenMPAA-represented

and IPG-representedclaimants.The total amountof fundsavailableto theProgram

Supplierscategorywas fixed following a combinatioAof litigation andsettlementat the

'he1997Phaseil cabie royalty CARP decisionawarded99.788%of the'ProgramSuppliersroyaltiesto
MPAA-representedProgramSuppliers, That decisiionwasvacatedby the Librarian of Congress(69 Fed,
Reg.23821,23822(Apr, 30, 2004)),

'PAA PhaseII awardsby cableroyalty yearwere96.3% in 1979 (49 Fed,Reg. 20048(May 11, 1984)},
96.9% in 1980(48 Fed. Reg.9552 (Mar. 7, 1983)}, 96,9% in 1981 (49 Fed, Reg,7845 (Mar. 2,1984)),'7,5%

in 1982 (49 Fed. Reg.37653(Sept.24, 1984)),98,2% in 1983 (51 Fed. Fieg. 127'92(Apr. 15, 1986)',I,
98,475%in 1984 (52 Fed. Reg.8408 (Ma r. 17, 1987)),99,175%in 1985 (53 Fed. Reg. 7132 (Mar, 4, ~

1988}), 98.5% in 1986 (54 Fed. Reg.16148(Apr., 21,, 1969)),99,78k%in 1997 (66 Fed.Reg.66433(Dec.
26, 2001),subsequentlyvocoted,69 Fed, Reg.23821(Apr. 30, 2004)),98.84%in 2000(78 Fed. Reg.
64984(Oct. 30, 2014),99,69%in 2001 (ld,), 99,64%in 2002 (ld.), 99.77%'in 2003 (/d.').

" IPG wasthesoleProgramSuppliersclaimantagaiinst~MPIAA in tHe 1997'CablePhasell Proceeding,in
which the CARP awarded99.788%of the ProgramSuppliersroyaltiesto MPA'A. '
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PhaseI portion of thedistributionproceeding. The criterion for dividing the royalty

pool amongclaimantsis the "relative marketvalue" of thecopyrightedprograms."

A. Applicationof theRelativeMarketValueStandard

Relativemarketvaluecorrespondsto the priceatwhich the right to retransmita

programcarriedon a distantbroadcastsignalwould changehandsbetweena willing

buyer{a CSO)anda willing seller{a copyrightowner),neitherbeingunderany

compulsionto buyor to sell andboth havingreasonableknowledgeof relevantfacts.'he
"willing buyer" in this hypotheticalnegotiationis theCSO becauseit chooseswhich

distantsignalchannelsto carry. CSOsbundledistantsignalchannelswith cable

channels,local broadcastchannelsandpay-per-viewchannelsin differentpackages.

The CSOsthenoffer thepackagesto existingand potentialsubscribersatvarying prices.

While CSOsbasetheir channelandbundlingdecisionson attractingandretaining

"The Phasel distributionof the2004and2005cableroyalty fundswaslitigated beforetheJudges.See
75 Fed.Reg.57063,57079(Sept.17, 2010), Following the proceedingcertainof the Phasel Parties
appealedtheJudges'ecisionto the D.C. Circuit Courtof Appeals, While thatappealwaspendingthe
PhaseI Partiesreacheda confidentialPhasel settlementregardingthedistributionof the2004-2009
cableroyalties, See78 Fed.Reg.50113(Aug. 16, 2013).

"Seegenerally75 Fed. Reg.57063(Sept.17, 2010)

"This definition is consistentwith thedefinition of fair marketvaluewritten by the U,S. SupremeCourt:
"The fair marketvalue is the price at which the propertywould changehandsbetweena willing buyer
anda willing seller,neitherbeingunderanycompulsionto buy or to sell andboth havingreasonable
knowledgeof relevantfacts." UnitedStatesv. Cartwright,411 U. S. 546, 93 S. Ct. 1713,1716-17(1973),
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subscribers,othercostconsiderationsfactor into their decisionsregardingwhich distant

channelsto retransmitandhow to buncllethem."

CSOs'oncernsof how to bundlechannels'artre'lev'ant'toPhaseI Proceedings.

However,programmingat issuewithin the ProgramSupplierscategoryin this PhaseII 'roceedingis morehomogenousthanall of the programmingat issuein thePhaseI

proceeding.As a result,the incrementalcoststo CSOsassociatedwith thecarriageof

ProgramSupplier:programsandthe differential impacton subscribergrowthof these

programscan rea.onablybeassumedto besimilar." Analysis in the PhaseII proceeding

shouldthereforeconcentratemoreon quantifyingsubscriberviewing patternsin

determiningrelativemarketvaluebecausein PhaseII onewould be looking at more

homogenousgoodswithin a particularPhaseI category.

The relativemarketvalueof a programin this PhaseII proceedingultimately

dependsupontheconsumptionof theprogrammingasmeasuredby its level of viewing.

As explainedby actualProgramSupplierscopyrightowners,audiencesize— as

14
As theJudgesnotedin the 2004-2005CablephaseI Decision,"The rationalefor thecableoperator's

decisionconcerningwhich channelsto group in any tier offering andatwhat price, maydependnot~only
on the impacton directsubscriberrevenues,but al. o on st)eh1'actors6s adveItising revenuesassociated
with cablenetworkchannels,the relative licensefeecostsbf vibrio'us dablene'tworkchannels,physical
capacityconstraintson the numberof channelsthatcan be transmittedovera particularcablesystem
andeventhe directownershipinterestsof thecablesystemin programmingcontenton a given cable
network." 75 Fed. Reg.57063,57066(Sept,17, 2010).

"The Judgesnoted in the 2000-2003Cable PhaseII Decisionthat "[t]his relativehomogeneitysuggests
that a rationalCSO would not beasconcernedwith whetherdifferentprogramswould attractdiffelent'udience

segments(comparedwith moreheterogeneousprogramming)andthereforesucha CSO'ouldrely to a greaterextenton absoluteviewershiplevels." 78 Fed,Reg,at 64996.
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measuredby viewership— is centralwhen making licensingdealswith broadcast

stationsandcablenetworksin theworld outsidethecompulsorylicensingscheme.16

Moreover,in an attemptto attractand retaincustomers,CSOswant to carry

programmingwith high viewershipsuchassyndicatedtelevisionseriesthatoriginally

attracteda loyal following in their networkshowingandcontinueto do so in

syndication.'SOsalsocarrygenresof first-run syndicatedprogramsthattheybelieve

will garnersatisfactoryaudiencelevels."

Sincethis proceedinginvolvesaHocatinga fixed royalty pool aspartof a

compulsorylicensingscheme,it is entirelyappropriateto considerpertinent

informationconcerningthe relativeeconomicvalueof programming,namelyprogram

consumptionasmeasuredby actualprogramviewing. Purposefullyignoringactual

viewing or ratingscould lead to copyrightownersof valuableprogrammingreceiving

disproportionatelysmall royalty awards.

'eeDocket No. 2001-8CARP CD 98-99,Written Direct Testimonyof BabeWinkelman,p.7 {filed

December2, 2002)and DocketNo. 2007-3CRB CD 2004-2005,Written DirectTestimonyof Alex Paen,

pp, 11-12 {filed June1, 2009).

"SeeWritten Direct Testimonyof Alex Paen,p. 12,

Seeid, at pp. 5-6, 9-10.
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B. MeasuringRelativeMarketVaiue: Volume, ~Viewership,andSubscribers

Subscriberpreferencesarerevealedby which distantstationsandprogramsthey

chooseto watch. Subscriberpreferencesmayalsobe revealedby whetherthey

continueto subscribeto theCSO. Below, I discussin turn threerneaisuresof value:

volume,viewership,andsubscribercount.

2. Volume

Holdingcostsconstant,CSOswill chooset6 ckrryj diktahtsignalswith

programmingtheCSOscanaddto their lineup to attractandretainasmanysubscribers

aspossible. In theory,theeconomicoptimizing (l.e., ratioriial) CSOwill chooseto carry

distantsignalswith the mostpreferredprogramrhinpairinp at th& mostpreferredtimes,

The total volumeof minutesof programmingretransmittedby CSOseffectively

representstheamountof programmingpurchasedby theCSGs. Therefore,total

programvolumerepresentsthe economic-optimizingCSO choicesandprovidesa

measureof the relative economicvallue of theprogrammingto the CSOs.

While total programvolume,or the total numberof minutesof programming

retransmittedon distantsignals,providesuseful informationconcerningthe relative

valueof programmingto CSOs,themeasurealone is not sufficient. iln general,

programs'aluesto theCSOand its subscribersmay differ dependingon the time slot

duringwhich the programsareshown. A 30-minutepr6grarn'shownduring primetime

might be morevaluableto a CSOand its subscribersthanan hour-longprogramshown
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in the rniddle of thenight, Moreover,programsof identicaldurationshownat thesame

time of day mayhavevery differentvaluesto CSOsand their subscribers.That is,

programmingvolumealonedoesnot conveya completepictureof the relativevalueof

theprograms,

2. Viewership

Audiencesize,which is determinedthroughprogramviewership,is theprimary

interestof programmersandthereforethemostdirectmeasureof a program'srelative

value," From theCSO'sperspective,themorea programattractssubscribersto watch

andkeepcomingbackto watch,the morevaluabletheprogramis to theCSQ'snet-

revenuemaximizinggoal of retainingandgrowingsubscribercount, From the

subscriber'sperspective,relatively low viewershipof a given programreflectsthevalue

ascribedto thatprogramby cablesubscribersandCSQ;. Absentthe bundlingof

programs,economictheory implies thata programwith no viewershipwill most likely

not continueto be carried.

Programviewershipasa measureof relativemarketvalue is consistentwith

economictheory:a CSO'swillingnessto pay for a particularprogramis a function of that

program'scontributionto the CSO'sability to attractand retainsubscribersand thereby

maximize net revenue.

"Media Pro rammin:Strate ies and Practices8'" ed,,S.T. EastmanandD,A. Ferguson,2009, p. 40.
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3. SubscriberCount

5/hile viewershipis proportionalto value,a questionfrom thenetrevenue

maximizingCSO'sperspectiveiis whethersimilarvieWerlhip levelsof differentprograms

areassociatedwith different ievelsof subscriberretentionandattraction. All else

equal,programsthatareresponsiblefor moresubscribergrowth— both retaining

currentsubscribersaswell asencouragingnewsubscribers— aremorevaluableto CSOs

thanprogramspromotinglesssubscribergrowth. The relationshipbetweenprogram

viewing andsubscribercountmaybeof particularinterestwhenanalyzingthe relative

marketvalueaspartof the PhaseI proceeding.In this PhasieII proceeding,,however,all

theMPAA and IPGi representedprogramsat issuearewithi~n thesyndicatedseriesand

moviescategory. As describedabove,we do notexpectto seeprogramsin this same

categorywith similar viewershiplevelsbeingassociatedwith differentchangesin CSO

subscribers.Nonetheless,I statisticaliy examinewhetherMPAA-r epresentedorIPG-'epresented

programsaffectsubscribergrowth diifferently.

My estimationapproachto determinerelativemarketvalueof MPAA and IPG

compensableprogramming is consistentwith theeconomicargumentsdescribedabove.

I applya three-stepapproach;

1. First, I calculatethe relativevolumeof MPAA programmingand IPG

programming.This providesa good, but imperfectindicatorof the relative

valueof the two . etsof program .
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2, Second,I calculatethe relativeviewershipof MPAA programmingandjPG

programming.As describedabove,this is themostdirectmeasureof relative

value: if costsaredeemedconstant,andwithout takingsubscribergrowth

into account,then,thehighersubscriberviewershipwill suggesthigher

relativemarketvalueof theprogramming.

3. Third, I examinestatisticallywhetherMPAA and IPG programmingaffect

subscribergrowth differently. Given thatthis is a PhaseII proceedingandthe

consequentsimilarity of thetypeof programmingrepresentedby IVIPAA and

IPG, if thereis no meaningfuldifferencein howthetwo setsof programs

affectsubscribergrowth,thenviewershipshareis the mosteconomically

soundmeasureof relativemarketvalue.

C. DateReliedUpon to MeasureRelativeMarketValueoj PhaseIi Programming

I rely uponNielsenratingsdataandviewingdatain combinationwith Tribune

MediaServices{ "Tribune") datato studythevolumeandviewing informationof

compensableprogramsfrom 2000through2009. I also rely uponCableData

Corporation("CDC") datathat includesinformationon thenumberof CSOsubscribersof

eachdistantlyretransmittedsignalanalyzed.

Thesedataaredescribedin thesubsectionsbelow. In additionto theTribune

andNielsendata,I wasalsoprovidedlists of MPAA-representedprogramsfor eachyear

from 2000through2009.
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2, NielsenData

Nielsenis a well-regardedandhighly-used'sourceof audiencemeasurement

information in thetelevisionindustry. Prior CARP Reportshavec'oncludedthatNielien'ata

provides"relevant"and "reliable" measures'ofthenumberbf peopleviewing

programsretransmittedon distantsignals. I rely oh thre@typedof Nielsendata:(X)

NielsenDiary datafor 2000-2003,(2) NielsenLocal Rhtihgs~datafbr 2000-2609,ahd(3)

NielsenNationalViewing datafor 2000-2009.

a. NielsenDiary Data

The NielsenDiary datais obtainedfrom informationcollectedby Nielsenfroltl

householdsthroughoutthe UnitedStatesduring"sweeps"months. 'elected

householdsfor eachsweepsweekcompletediarihs6f thektatlioksw'atchedirI their'ome,for up to five televisionsets,for a one-weekperiod," MPAA providedNielsen

with a list of samplestations,representingat least75% of all distantcablesubscribers

eachyearfrom 2000to 2003. For eachof these'stdtio'nsNielsehcllc0latedthe'mount

of distantviewing to eachstationfor eachquarter-'holJrthroughoutthesweeps

'ee,e.g.,55 Fed.Reg.5647(Feb.16, 1990);1998-99CablePhashI CARP. Report(Oct. 21, 2003),at44;
1990-92CablePhaseI CARP Report(May 31, 1996),at 84. '

Nielsenprocessesdiariesfrom householdsacrossthecountrycoveringthe February,May, July, ahd'ovember"sweepsmonths". Occasionally,diary information is collectedoveradditionalmonths. I

" Information is collectedfor 24 hoursa dayovertheseveh-dayperiod,reflectingprogramsviewed
within eachquarterhoursegment.

"SeeKesslerTestimonyat 11-12for moredetailconcerningselectionof stations.
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months. TheseNielsenDiary datacaptureall viewing by distantsubscribers(to the

samplestations)for 24 hoursperdayduringthesweepsmonths.

b, NielsenLocal RatingsData

NielsenLocal Ratingsdataarecollectedby electronicmetersattachedto

televisionsetsin a randomsampleof householdsin selectedgeographicmarketsacross

theU.S. ("Nielsenmeteredmarkets")."Thesedataincludeinformationon thenumber

andpercentageof householdsin thestation'slocal markettunedto thestationfor each

quarterhour for everydaythroughouttheyear.

c. NielsenNationalViewing Data

Similar in collectionmethodologyto theNielsenLocal Ratingsdata,Nielsen

NationalViewing datais collectedby electronicmetersattachedto televisionsetsin a

randomsampleof householdsin Nielsenmeteredmarkets.ThesedatainciudeNielsen's

calculationseachyearfrom 2000to 2009of thenumberandpercentageof households

watchingtelevisionbroadcastsoverfifteen-minuteintervalsthroughouttheday. This

information is providedon both a weekdayandweekendbasisfor all broadcaststations

aswell ason a stationaffiliation basis.

'" See2000-2003CablePhasell, DirectTestimonyof PaulLindstrom("LindstromTestimony") at 4-5 for
moredetaildescribingmethodology. l understandthatMPAA hasincludedtheLindstromTestimonyin

its Written DirectStatementin this proceedingasprior designatedtestimony.

"A list of U.S. meteredmarketsis containedin AppendixB.
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2. TribuneData

TheTribunedataconsistsof a library of informationof eachprogramairing

throughouteachday, includingwhentheprogramaired;thestationon which the

programaired;whetherit was local, network,or syndicated;theprogramtitle;the'pisode

title (if applicable);the typeof program'(movie,gameshow,etc.);andso dn. l

excludedasnon-compensableall networkprogramming,that is, all programs

broadcastedon ABC', CBS, or lUBC. 1 alsoexcludeda'sn6n-compensableprogramsa'iring

on WGN's local feed (")/i/GN") thatwereniot simultaneouslybroadcaston 9/GN's

nationalfeed("9/GlJA").

3. CDC Data

The CDC dataoriginatefrom statementsof accounts("SOAs") thatCSOsare ~

requiredto file with the LicensingDivision of theCopyrlighlt Office semi-annually„These

data include information regardingthedistantsignalscarried,thenumberof subscribers

to eachsignal,and the feesgeneratedby eachsignalduringyearscoveredby this

proceeding."

Basedon theCDC data,therewereover 1',000stati'on& thatweredistantly

retransmittedby CSOseachyearfrom 2004to 2009. 'ueto costconsiderationsih

obtainingNielsen Local RatingsdataandTribunedatatiiesj ribed abovefor all these

"5ee2004-2009CablePhaseli„Direct Testimonyof JondaMartih.

27 1Consistentwith Nielsens ratingsandviewing measurementapproaches,split signalssuchasWPIX and
WPIX-DT areaggregateclandconsidereda singlestation.
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stations,I implementeda stratified randomsamplingmethodologyto identify a sample

of distantlyretransmittedstationseachyearfrom 2000to 2009.'crossthesamples

therewere1,269station-yearcombinationswith 533 uniquestations.Eachyear'

randomsampleincludedboth largeandsmallstationsin termsof thenumberof distant

subscribersaswell asfeesgenerated.Theserandomsamplesweregiven to Nielsenand

to Tribune. For all of thesestationsandyearsfor which datawasavailable,Nielsen

providedLocal RatingsdataandTribuneprovidedtheTribunedatadescribedabove.

4. CRTCProgramLogs

Stationsbroadcastingin Canadaarerequiredto submitmonthlyprogramlogs to

theCanadianRadio-televisionandTelecommunicationsCommission("CRTC"). These

CRTC programlogs includeinformationsuchasstationcall signs,theprogramtitle and

actualstarttime andendtime of eachprogramtransmittedby eachCanadianstation,

andan indicatorfor thecountryof origin of eachprogram. i understandthat

programmingairedon Canadianstationswhich originatedfrom countriesotherthanthe

United StatesarenotcompensableasProgramSuppliersprogramsandthereforeare

irrelevantto this proceeding.' usedtheseCRTC programlogs to determinethe

"A list of sampledstationsfor the local ratingsdata is containedin AppendixC. l implementeda
randomsamplingmethodology,stratifiedby numberof distantsubscribersof thestations.

"SeetheCRTCwebsitefor more informationhtto://www.crtc.ec.ca/.

' understandsuchprogramsarecompensableonly in theCanadianClaimantsGroupcategory,which is

not at issuein this proceeding.SeeWritten RebuttalTestimonyof IvlarshaE, Kessler(filed May 15,
2013).
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countryof origin of programsclaimedby both IPG andMPAA which airedon the'anadianstations.

D. EconomicAnalysis:EstimatingandImputing 'Dis'tantVievii'ng

To determinethe relativemarketvalueof compensableProgramSuppliers

programsthatairedon distantlyretransmittedstations,onewould calculatethe~relative ~

viewingof thoseprogramson a distantbasis. i amableto providea reasonableI

estimateof relativedistantviewing levelsrelying uponthe'datasburcesdescribedin th'e

previoussection. In particular, I calculatethemathematicalrelationshipbetween

distantviewing levelsfor theyearsthedatais availableandvariousprogram

characteristicsduring thoseyears. I thenextrapolatethat fnathefnaticalrelatfonshipto

estimatedistantviewing for compensableprogramseachyearfrom 2004to 2009.

E. RelativeMarketValueof MPAA versusIPGProgramming

A reviewof thevariousdatasetsdescribed'abovedemonst'ratesthebreadthof

MPAA programmingandtheextentto which it is retransmittedin distantmarkets,

1. ProgramRetransmissionsandVolumeStatistics

Thechartsbelowpresentsummarystatisticsconcerningthenumberof MPAA an'dIPG-'laimed

compensableprogramsandassociatedprogrammingvolumethataired5n the~

"
l rely on CRTCprogramlogs for years2000-2003.However,manyprogram~titles bi oadcaNtduring

thoseyearscontinuedto be broadcastin subsequentyearssothat informationon countryof origin of
programmingis availablefrom CRTC through2009.Where'nocouhtry'forigin iriforination is available,~I

assumethesamecountryof origin trendholdsfor both MPAA and IPG titles, basedon their2000-2003
claims.
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130to 131 randomlysampleddistantlyretransmittedstationsfor eachyearbetween

2004and2009.

Chart1: UniqueCompensableProgrammingandRetransmlssionsStatisticsfor SampleStations

PanelA: Numberof UniqueProgramsAired Panel8: Numberof ProgramRetransmissions
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PanelA in Chart1 showsthateachyearfrom 2004to 2009,between25,753and

35,065uniqueIVlPAA compensableprogramsairedon theserandomlysampled

stations." In contrast,only between659 and1,012uniqueIPG-claimedcompensable

programsairedon thesestationsoverthesametime period. Therefore,on average,

eachyearfrom 2004to 2009,MPAA-representedover34 timesasmanyunique

programsasdid IPG.

"I definea "uniqueprogram"at the episodelevel. Thus,e.g,,differentepisodesof theseriesThe

Simpsonsareeachdefinedasa uniqueprogram.
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