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1. QUALIFICATIONS

I, Jeffrey Gray, am the founder and President of Analytics Research Group, LLC
(“ARG”). My firm provides expert analysis concerning economic, statistical and data

issues,

| received training in economics and statistics at the University of Pennsylvania,
where | earned a Ph.D. in economics. In 1991, | was appointed to a one-year position on
the staff of the President’s Council of Economic Advisers, where | concentrated on the
economic impact of government policies and regulation. From 1993 to 1997, | served
on the faculty of the University of lllinois, where | taught graduate and undergraduate
courses covering survey techniques, demand analysis, labor economics, and statistics.
My research has been published in some of the top peer-reviewed journals in the
economics profession including The American Economic Review. | have received grants
.to pursue my research from the U. S. Department of Labor, the U. S. Department of
Agriculture, and the Research Board of the University of lllinois. | have presented my
research findings before a variety of seminars at universities, meetings of professional
societies and conferences on specialized topics in the United States and abroad.
Throughout my professional career | have been asked to serve as a referee for leading
economics journals, such as The American Economic Review and the Review of

Economics and Statistics, concerning the appropriate application of economics and

statistics.



| |

| have served as a consultant for companies, law firms, and government agencies

on a variety of economic and statistical issues related to antitrust, copyright and patent 1 1+ '+ !l
infringement, and complex commercial disputes.' My consulting work has included ' ‘ ]'
analyzing economic markets as well as valuing copyrighted material and assessing
efficient price and advertising levels. | have been engaged by cable system operators !'
(“CSOs”) to analyze the content and viewership of certain channels and bymusic ¢+ &+ ¢+ 1 @ ¢ n
performance rights owners to determine the economicivalue of the right to perform l
|
copyrighted music. | have provided expert testimony before the Copyright Royalty | ‘
Judges (“Judges”), as well as in state, federal andiinternational courts, and have ]'
presented my research methodology and analytical findings before the Securitiesand | | | | !I
Exchange Commission, the Texas Commissioner of Insurance, and the New York and
Massachusetts State Offices of the Attorney General. | | | | ! Il
My curriculum vitae, which includes a list of 'my publications in the last ten years, =~ = = ll
and a list of cases in which | have testified in the last four years, is attached as Appendix ll

A. This report is based upon information currently available to me; | reserve the right to

supplement this report should additional information be made available.

. EXECUTIVE SUMMARY
1. Programming belonging to the claimants represented by the Motion Picture: =~ = = II
Association of America, Inc. (“MPAA”) consists of thousands of unique "

programs, many retransmitted multiple times, over the years 2004 to 2009.

I
1



i

"

These programs represented millions of valuable programming minutes

retransmitted by CSOs each year.

. This programming is valuable insofar as it is valued by CSO customers. The

most direct and reasonable approach to measuring the extent to which CSO
customers value programming is viewership. Program viewership therefore
provides the measure of program market value, especially because the
allocation of Program Suppliers’ royalties in this Phase !l proceeding involves
examination of relatively homogenous programming. Relying upon multiple
data sources and regression analysis, it is possible to estimate viewing

minutes of programs on distantly retransmitted signals.

. Following the submission of my original testimony on May 9, 2014, | received

a list of program titles claimed by Independent Producers Group {“IPG”)
within the Program Suppliers category for this Phase Il proceeding. In each
cable royalty year from. 2004 to 2009, approximately one-half to two-thirds of
the unique program titles claimed by IPG were already claimed by MPAA. |
understand that MPAA has, or will, contest the validity of these claimed
representations by IPG. | also understand that MPAA will contest the validity
of IPG’s claimed representation of many of the remaining program titles not
also claimed by MPAA, Nonetheless, for the purposes of calculating the

relative viewing shares between IPG and MPAA programming, | assume that



’ all of the program titles claimed by IPG areé validly attributable to IPG for all of

the 2004-2009 cable royalty years, except that in each instance where both

MPAA-represented Program Suppliers and IPG claim the same title, | attribute

such a title to MPAA. | will update my calculations following resolution of
claimant and title issues between MPAA-represented Program Suppliers and
IPG.

4, Based on the assumptions in No. 3 above, | calculated MPAA’s share of total
program volume {(i.e., based on minutes of airtime) 'and MPAA’s share of | |
program viewing on a random selection of distant signal channels each yéar '
from 2004 to 2009. Even before confirming the validity of all of IPG’s claims, |
find:

o MPAA represented compensabl«é programs accounted for 97.31%-
98.44% of total program volume over the'years'2004-2009.

s IMPAA represented compensable programs accounted for 99.07%-
99.58% of total program viewing over the years 2004-2009.

5. An econometric analysis of the number of subscribers and Program Supplier
programming mix demonstrates that there isino'statistically significant
difference in how MPAA and IPG programs affect subscriber growth.
Therefore, viewership share is an economically sound measure of relative

|
; market value. Consequently, MPAA’s calculated royalty shares are 99.58% in

5
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2004, 99.43% in 2005, 99.19% in 2006, 99.23% in 2007, 99.07% in 2008, and
99.28% in 2009. MPAA’s calculated royalty shares will increase should it be
determined that some IPG-claimed programming was improperly claimed by

IPG.

111. BACKGROUND AND OVERVIEW OF ROYALTY ALLOCATION PROCESS

I understand that the purpose of this Phase Il proceeding is to allocate the 2004,
2005, 2006, 2007, 2008, and 2009 cable royalty funds {“2004-2009 Cable Royalties”)
within the syndicated series, movies, specials, and non-team sports category (commonly
known as the “Program Suppliers” category) between claimants represented by MPAA
and claimants represented by IPG. These cable royalty funds follow from the
compulsory license established through Section 111 of the Copyright Act (“Section
111”). The cable compulsory license allows CSOs to retransmit broadcast television
signals out-of-market {i.e., on a distant basis) without the need to negotiate private
license agreements with the multitude of copyright owners whose programs air on
those signals. Section 111 sets the rates for the compulsory license fees paid by the
CSO0s, and these statutorily-set fees are subject to periodic adjustments.’ The licensing

fees, which are paid by the CSOs to the Copyright Office, are based primarily on the

! The periodic adjustments to the royalty fee rates were initially made by the Copyright Royalty Tribunal
("CRT"). Following abolition of the CRT, the adjustments were overseen by Copyright Arbitration Royalty
Panels ("CARPs") appointed by the Librarian of Congress. The CARPs were subsequently replaced by the
current system of Copyright Royalty Judges.
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number and type of distant stations each CSO chpoSes to carry.” After collecting the
royalty payments, the Copyright Office distributes them among eligible copyright
owners of compensable programs contained in the distant signals (or their
representatives),” either by agreement among the claimants, or pursuant to the

determination in a cable royalty distribution proceeding held before the Judges.

The cable royalty distribution proceedings occur'in two phases. In Phase |, the
Judges determine how to allocate royalties among eight bfoad categories of broadcast !l

programming claimants.? in Phase Ii, royalties are divided among individual claimarits or | |

their representatives within each of the eight broad program categories. 1'understand

that with respect to the 2004-2009 Cable Royalties, MPAA has resolved the R m

controversies with all of the Program Suppliers claimants except IPG. B "
The Program Suppliers category is comprised 'of producers and/or distributors of _ ll

syndicated series, movies, specials, and non-team sports, excluding devotional + + 1+ 1 !

% The compulsory license fee was based upon the number of “distant signal equivalents” (“DSEs”) thata :

cable system imported, valuing a distant indepandent station as ¢ne and'a nietwork-affiliated station or ]l

educational station as 1/4. in general, the number of DSEs carried by a CSO is multiplied by a DSE rate to

establish the percentage of their gross revenues charged for importing distant television signals. | !

* Eligible compensable programs are non-network broadcast programs aired‘on simulftaneously = 1 1'

retransmitted distant signals during 2004-2009 for which the copyright owner or its representative filed

a timely and valid claim. Unless otherwise stated, the televisiocn programws dlscussed in my testimony are ! ! “

compensable programs within the Program Suppliers category.

* (1) Program Suppliers; {2) Joint Sports Claimants; (3) Commercial Television Claimants; (4) Public =+~

Television Claimants; (5) Devotional Claimants; (6) Canad:én Glalmants Gfou;b {7) Music Claimants; and Co l

{8) National Public Radio.

: I
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programs. Syndicated series, movies, and specials are defined for cable compulsory
license royalty purposes as including (1) programs licensed to and broadcast by at least
one U.S. commercial television station during the calendar year in question, (2)
programs produced by or for a broadcast station that are broadcast by two or more U.S.
television stations during the calendar year in question, and (3) programs produced by
or for a U.S. commercial television station that are comprised predominately of
syndicated elements.® Examples of Program Suppliers programs at issue in this

proceeding include Judge Judy, Entertainment Tonight, Wheel of Fortune, Legally

Blonde, Seinfeld, and NASCAR Racing.6

MPAA represents copyright owners of a variety of programs within the Program
Suppliers category. In particular, | understand that there are no types of programming

in the Program Suppliers category not offered as MPAA-represented programming.7

Historically, MPAA has represented the vast majority of claimed compensable
programs at issue within the Program Suppliers category in Phase Il proceedings. In

each of the prior Phase Il final awards since 1979, MPAA-represented Program Suppliers

* See MPAA-Represented Program Suppliers’ Written Direct Statement, Vol. ll, Designated Prior
Testimony, at Tab B, Written Rebuttal Testimony of Marsha E. Kessler, Addendum B (fited May 15,
2013).

® A list of MPAA-represented compensable programming is attached to the Direct Testimony of Jane V.
Saunders as Appendix B.

7 ibid.



have received the overwhelming majority of the royalties awarded to the Program -
Suppliers category.? MPAA-represented Program Suppliers have received, on average,
over 98% of each Phase Il award in the Program Suppliérs tategory.” MPAA received
these awards in years where multiple Program Suppliers representatives sought royalty
awards.' In the recently concluded 2000-2003 Phase I} Proceeding, IPG was the only
other Program Suppliers litigant against MPAA, and MPAA received, on average, 99.49%

of each annual Phase 1l award.

IV. ECONOMIC VALUE OF PROGRAMMING: RELATIVE IMIARKET VALUE DEPENDS ON VIEWERSHIP -

Atissue in the current Phase 1l proceeding is how to divide the 2004-2009 Cable
Royalties attributable to the Program Suppliers category between MPAA-represented
and IPG-represented claimants. The total amount of funds available to the Program

Suppliers category was fixed following a combination of litigation and settlement at the

% The 1997 Phase 1l cable royalty CARP decision awarded 99.788% of the Program Suppliers royalties to
MPAA-represented Program Suppliers. That decision was vacated by the Librarian of Congress (69 Fed.
Reg. 23821, 23822 (Apr. 30, 2004)),

® MPAA Phase Il awards by cable royalty year were 96.3% in 1979 (49 Fed. Reg. 20048 (May 11, 1984)),:
96.9% in 1980 (48 Fed. Reg. 9552 (Mar. 7, 1983)), 96.9% in 1981 (49 Fed. Reg, 7845 (Mar. 2, 1984)),
97.5% in 1982 {49 Fed. Reg. 37653 (Sept. 24, 1984)), 98.2% in 1983 (51 Fed. Reg. 12792 {(Apr. 15, 1986)),
98.475% in 1984 (52 Fed. Reg. 8408 (Mar. 17, 1987)), 99.175% in 1985 (53 Fed. Reg. 7132 (Mar. 4, '
1988)), 98.5% in 1986 (54 Fed. Reg. 16148 {Apr. 21, 1989)), 99.788% in 1997 (66 Fed. Reg. 66433 (Dec.
26, 2001), subsequently vacated, 69 Fed, Reg. 23821 (Apr. 30, 2004)), 98.84% in 2000 (78 Fed. Reg.
64984 (Oct. 30, 2014), 99.69% in 2001 (/d.), 99.64% in 2002 (/d.), 99.77% in 2003 (id.). ‘

91pG was the sole Program Suppliers claimant against MPAA in the 1897!Cable Phase I Proceedmg‘ in
which the CARP awarded 99.788% of the Program Suppliers royalties to MPAA.

I
[
"
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Phase | portion of the distribution proceeding.'* The criterion for dividing the royalty

pool among claimants is the "relative market value" of the copyrighted programs.™

A. Application of the Relative Market Value Standard

Relative market value corresponds to the price at which the right to retransmit a
program carried on a distant broadcast signal would change hands between a willing
buyer {a CSO) and a willing seller {a copyright owner), neither being under any
compulsion to buy or to sell and both having reasonable knowledge of relevant facts.”®
The “willing buyer” in this hypothetical negotiation is the CSO because it chooses which
distant signal channels to carry. CSOs bundle distant signal channels with cable
channels, local broadcast channels and pay-per-view channels in different packages.
The CSOs then offer the packages to existing and potential subscribers at varying prices.

While CSOs base their channel and bundling decisions on attracting and retaining

" The Phase | distribution of the 2004 and 2005 cable royalty funds was litigated before the Judges. See
75 Fed. Reg. 57063, 57079 (Sept. 17, 2010). Following the proceeding certain of the Phase | Parties
appealed the Judges’ decision to the D,C. Circuit Court of Appeals. While that appeal was pending the
Phase | Parties reached a confidential Phase | settlement regarding the distribution of the 2004-2009
cable royalties. See 78 Fed. Reg. 50113 (Aug. 16, 2013).

* See generally 75 Fed. Reg. 57063 (Sept. 17, 2010).
 This definition is consistent with the definition of fair market value written by the U.S. Supreme Court:
“The fair market value is the price at which the property would change hands between a willing buyer

and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable
knowledge of relevant facts.” United States v, Cartwright, 411 U. S. 546, 93 S, Ct. 1713, 1716-17 {1973}.

10



subscribers, other cost considerations factor into their decisions rega rding which distant

channels to retransmit and how to bundle them.**

CSOs’ concerns of how to bundle channels'are relevant to Phase | Proceedings.
However, programming at issue within the Program Suppliers category in this Phase Il
proceeding is more homogenous than all of the programming ‘at isste in the Phase |
proceeding. As a result, the incremental costs to CSOs assaciated with the carriage of -
Program Suppliers programs and the differential impact on subscriber growth of these
programs can reasonably be assumed to be similar.® Analysis in the Phase 1| proceeding
should therefore concentrate more on quantifying subscriber viewing patterns in
determining relative market value because in Phase il one would be looking at more

homogenous goods within a particular Phase | category.

The relative market value of a program in this Phase Il proceeding ultimately
depends upon the consumption of the programming as measured by its level of viewing.

As explained by actual Program Suppliers copyright owners, audience size — as

Y As the Judges noted in the 2004-2005 Cable Phase | Decision, “The rationale for the cable operator's
decision concerning which channels to group in any tier offering and at what | pncn may depend not'only |
on the impact on direct subscriber revenues, but also on such factors s advertlsmg revenues associated
with cable network channels, the relative license fee costs bf various cablé network channels , physical |
capacity constraints on the number of channels that can be transmitted over a particular cable system
and even the direct ownership interests of the cable system in programmmg content on a given cable
network.” 75 Fed. Reg. 57063, 57066 {Sept. 17, 2010).

' The Judges noted in the 2000-2003 Cable Phase i Decision that “{t]his relative homogeneity suggests

that a rational CSO would not be as concerned with whether different. programs would attract different! |
audience segments (compared with more heterogeneous programming) and therefore such a o 1
would rely to a greater extent on absolute viewership levels,” 78 Fed. Reg. at 64996, -

11
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measured by viewership — is central when making licensing deals with broadcast
stations and cable networks in the world outside the compulsory licensing scheme,™
Moreover, in an attempt to attract and retain customers, CSOs want to carry
programming with high viewership such as syndicated television series that originally
attracted a loyal following in their network showing and continue to do so in
syndication.’” CSOs also carry genres of first-run syndicated programs that they believe

will garner satisfactory audience levels.'?

Since this proceeding involves allocating a fixed royalty pool as part of a
compulsory licensing scheme, it is entirely appropriate to consider pertinent
information concerning the relative economic value of programming, namely program
consumption as measured by actual program viewing. Purposefully ignoring actual
viewing or ratings could lead to copyright owners of valuable programming receiving

disproportionately small royalty awards.

% see Docket No. 2001-8 CARP CD 98-99, Written Direct Testimony of Babe Winkelman, p.7 {filed
December 2, 2002) and Docket No. 2007-3 CRB CD 2004-2005, Written Direct Testimony of Alex Paen,
pp. 11-12 {filed June 1, 2009).

17 See Written Direct Testimony of Alex Paen, p. 12.

 See id. at pp. 5-6, 9-10.

12



B. Measuring Relative Market Value: Volume, Viewership, and Subscribers

Subscriber preferences are revealed by which distant stations and programs they
choose to watch. Subscriber preferences may also be revealed by whether they
continue to subscribe to the CSO. Below, | discuss in turn three measures of value: | |

volume, viewership, and subscriber count.

1. Volume

Holding costs constant, CSOs will choose to carry distant signals with
programming the CSOs can add to their lineup to attract and retain as many subscribers
as possible. In theory, the economic optimizing (i.e., rational) CSO will choose to carry
distant signals with the most preferred programming airing at'the most preferred times.
The total volume of minutes of programming retransmitted by CSOs effectively
represents the amount of programming purchased by the CSOs. Therefore, total
program volume represents the economic-optimizing CSO chdices and providesa | |

measure of the relative economic value of the programmirig to the CSOs.

While total program volume, or the total number of minutes of programming
retransmitted on distant signals, provides useful information concerning the relative
value of programming to CSOs, the measure alone is not sufficient. In general,
programs’ values to the CSO and its subscribers may differ depending on the time slot
during which the programs are shown. A 30-minute program shown during primetime

might be more valuable to a C50 and its subscribers than an hour-long program shown’

i

'
'
%'
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in the middle of the night. Moreover, programs of identical duration shown at the same
time of day may have very different values to CSOs and their subscribers, That is,
programming volume alone does not cohvey a complete picture of the relative value of
the programs.

2. Viewership

Audience size, which is determined through program viewership, is the primary
interest of programmers and therefore the most direct measure of a program’s relative
value.”® From the CSO’s perspective, the more a program attracts subscribers to watch
and keep coming back to watch, the more valuable the program is to the CSO’s net-
revenue maximizing goal of retaining and growing subscriber count. From the
subscriber’s perspective, relatively low viewership of a given program reflects the value
ascribed to that program by cable subscribers and CSOs. Absent the bundling of
programs, economic theory implies that a program with no viewership will most likely

not continue to be carried.

Program viewership as a measure of relative market value is consistent with
economic theory: a CSO’s willingness to pay for a particular program is a function of that
program’s contribution to the CSO’s ability to attract and retain subscribers and thereby

maximize net revenue.

1 Media Programming: Strategies and Practices, 8" ed., S.T. Eastman and D.A. Ferguson, 2009, p. 40.

14
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While viewership is proportional to value, a question from the netrevenue | | | | | | ﬂ :

3. Subscriber Count

maximizing CSO’s perspective is whether similar viewership levels of different programs ‘ ‘l
are associated with different levels of subscriber reténtionland attraction. ‘All else

equal, programs that are responsible for more subscriber growth — both retaining I'
current subscribers as well as encouraging new subscribers — are more valuable to CSOs

than programs promoting less subscriber growth. The relationship between program

viewing and subscriber count may be of particular interest when analyzing the relative -

market value as part of the Phase | proceeding. In this Phase Il proceeding, however, all | |
the MPAA and IPG represented programs at issue are within the syndicated series and :

movies category. As described above, we do not expect to'see programs in this same |
category with similar viewership levels being associated with different changesinCSO | | | |

subscribers. Nonetheless, | statistically examine whether MPAA-represented or PG+

represented programs affect subscriber growth differently. |

My estimation approach to determine relative market value of MPAA and IPG

compensable programming is consistent with the economic arguments described above.

| apply a three-step approach: ||
1. First, | calculate the relative volume of MPAA programming and IPG ll

programming. This provides a good, but imperfect indicator of the relative

value of the two sets of programs.

i



2. Second, | calculate the relative viewership of MPAA programming and IPG
programming. As described above, this is the most direct measure of relative
value: if costs are deemed constant, and without taking subscriber growth
into account, then, the higher subscriber viewership will suggest higher
relative market value of the programming.

3. Third, | examine statistically whether MPAA and IPG programming affect
subscriber growth differently. Given that this is a Phase |l proceeding and the
consequent similarity of the type of programming represented by MPAA and
IPG, if there is no meaningful difference in how the two sets of programs
affect subscriber growth, then viewership share is the most economically

sound measure of relative market value.

C. Data Relied Upon to Measure Relative Market Value of Phase i Programming

I rely upon Nielsen ratings data and viewing data in comb-ination with Tribune
Media Services (“Tribune”) data to study the volume and viewing information of
compensable programs from 2000 through 2009. | also rely upon Cable Data
Corporation {“CDC”) data that includes information on the number of CSO subscribers of
each distantly retransmitted signal analyzed.

These data are described in the subsections below. In addition to the Tribune
and Nielsen data, | was also provided lists of MPAA-represented programs for each year

from 2000 through 2009,

16



1. Nielsen Data

Nielsen is a well-regarded and highly-used 'source of audience measurement .
information in the television industry. Prior CARP Reports have concluded that Nielsen
data provides “relevant” and “reliable” measures of the number of people viewing |
programs retransmitted on distant signals.”® | rely on three types of Nielsen data: (1)
Nielsen Diary data for 2000-2003, (2) Nielsen Local Ratings'data for 2000-2009, and (3)

Nielsen National Viewing data for 2000-20089.

a. Nielsen Diary Data

The Nielsen Diary data is obtained from information collected by Nielsen from |
households throughout the United States during “sweeps” maonths.?* Selected
households for each sweeps week complete diaries of the stations watched in their .
home, for up to five television sets, for a one-week period.”? MPAA provided Nielsen
with a list of sample stations, representing at least 75% of all distant cable subscribers |
each year from 2000 to 2003.” For each of these stations Nielsen calculated the | |

amount of distant viewing to each station for each quarterhour throughout the sweeps

X See, e.g., 55 Fed. Reg. 5647 (Feb. 16, 1990); 1998-99 Cable Phase | CARP Report (Oct. 21, 2003), at 44;
1990-92 Cable Phase | CARP Report (May 31, 1996),atB84.! | | | |

! Nielsen processes diaries from households across the country covering the February, May, July, and
November “sweeps months”. QOccasionally, diary information is collected ovér additional months, | |

# Information is collected for 24 hours a day over the seveh-day period, reflecting programs viewed
within each quarter hour segment.

# See Kessler Testimony at 11-12 for more detail concerning selection of stations.

17
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months.?* These Nielsen Diary data capture all viewing by distant subscribers (to the

sample stations) for 24 hours per day during the sweeps months,

b. Nielsen Local Ratings Data

Nielsen Local Ratings data are collected by electronic meters attached to
television sets in a random sample of households in selected geographic markets across

”).>® These data include information on the number

the U.S. (“Nielsen metered markets
and percentage of households in the station’s local market tuned to the station for each

quarter hour for every day throughout the year.

c. Nielsen National Viewing Data

Similar in collection methodology to the Nielsen Local Ratings data, Nielsen
National Viewing data is collected by electronic meters attached to television sets in a
random sample of households in Nielsen metered markets. These data include Nielsen’s
calculations each year from 2000 to 2009 of the number and percentage of households
watching television broadcasts over fifteen-minute intervals throughout the day. This
information is provided on both a weekday and weekend basis for all broadcast stations

as well as on a station affiliation basis.

4 see 2000-2003 Cable Phase Ii, Direct Testimony of Paul Lindstrom (“Lindstrom Testimony”) at 4-5 for
more detail describing methodology. 1 understand that MPAA has included the Lindstrom Testimony in
its Written Direct Statement in this proceeding as prior designated testimony.

5 A list of U.S. metered markets is contained in Appendix B,

18



2. Tribune Data

The Tribune data consists of a library of information of each program airing '
throughout each dé*y, including when the program aired; the station on which the
program aired; whether it was local, network, or syndicated; the program title; the'

episode title (if applicable); the type of program (movie, game show, etc.); andsoon. | | |

excluded as non-compensable all network programming, that is, all programs
broadcasted on ABC, CBS, or NBC. |also excluded as non-compensable programs airing
on WGN’s local feed (“WGN”) that were not simultaneously broadcaston WGN’s | | | |

national feed (“WGNA”"). o

3. CDC Datag

The CDC data originate from statements of accounts ("SOAs") that CSOs are |
required to file with the Licensing Division of the Copyright Office semi-annually. These
data include information regarding the distant signals carried, the number of subscribers | |
to each signal, and the fees generated by each signal during years covered by this

proceeding.?®

Based on the CDC data, there were over 1,000 stations that were distantly
retransmitted by CSOs each year from 2004 to 2009.” ‘Due to cost considerations in |

obtaining Nielsen Local Ratings data and Tribune dafta destribed'above for all these

*® See 2004-2009 Cable Phase i, Direct Testimony of Jonda Martih, | | |

7 Consistent with Nielsen’s ratings and viewing measurement approaches, split signals such as WPIX and
WPIX-DT are aggregated and considered a single station. .
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stations, | implemented a stratified random sampling methodology to identify a sample
of distantly retransmitted stations each year from 2000 to 2009.% Across the samples
there were 1,269 station-year combinations with 533 unique stations. Each year’s
random sample included both large and small stations in terms of the number of distant
subscribers as well as fees generated. These random samples were given to Nielsen and
to Tribune. For all of these stations and years for which data was available, Nielsen

provided Local Ratings data and Tribune provided the Tribune data described above.

4. CRTC Program Logs

Stations broadcasting in Canada are required to submit monthly program logs to
the Canadian Radio-television and Telecommunications Commission {“CRTC").?® These
CRTC program logs include information such as station call signs, the program title and
actual start time and end time of each program transmitted by each Canadian station,
and an indicator for the country of origin of each program. | understand that
programming aired on Canadian stations which originated from countriés other than the
United States are not compensable as Program Suppliers programs and therefore are

irrelevant to this proceeding.?® | used these CRTC program logs to determine the

28 A list of sampled stations for the local ratings data is contained in Appendix C. 1 implemented a
random sampling methodology, stratified by number of distant subscribers of the stations.

¥ see the CRTC website for more information http://www.crtc.gc.ca/.

%} understand such programs are compensable only in the Canadian Claimants Group category, which is
not at issue in this proceeding. See Written Rebuttal Testimony of Marsha E, Kessler {filed May 15,
2013).
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country of origin of programs claimed by both IPG and MPAA which aired on the’

Canadian stations.>

D. Economic Analysis: Estimating and Imputing Distant Viewing

To determine the relative market value of compensable Program Suppliers
programs that aired on distantly retransmitted stations, one would calculate the relative
viewing of those programs on a distant basis. 1 am able to provide a reasonable | | | | |
estimate of relative distant viewing levels relying upon the 'data sources described in the
previous section. In particular, | calculate the mathematical relationship between | | | |
distant viewing levels for the years the data is available and various program
characteristics during those years. |then extrapolate that mathematical relationship to
estimate distant viewing for compensable programs each year from 2004 to 2009.

E. Relative Market Value of MPAA versus IPG Programming
A review of the various datasets described above demonstrates the breadth of

MPAA programming and the extent to which it is retransmitted in distant markets.

1. Program Retransmissions and Volume Statistics

The charts below present summary statistics concerning the number of MPAA and IPG-

claimed compensable programs and associated programming volume that aired on the! ||

*11 rely on CRTC program logs for years 2000-2003. However, many program titles broadcast during

those years continued to be broadcast in subsequent years so that information on country of origin of
programming is available from CRTC through 2009, Where no country of origin information is available, 1
assume the same country of origin trend holds for both MPAA and IPG titles, based on their 2000-2003
claims,
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