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CONSOLIDATED PROCEEDING  
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WRITTEN REBUTTAL STATEMENT OF PUBLIC TELEVISION 

 
INTRODUCTORY MEMORANDUM 

 
Pursuant to Section 351.11 of the rules of the Copyright Royalty Judges (“Judges”), 

37 C.F.R. § 351.11, and the Judges’ Order dated February 28, 2025, the Public Television 

Claimants (“Public Television”), through their representative Public Broadcasting Service 

(“PBS”), hereby submit this written rebuttal statement in the above-captioned proceeding to 

distribute the cable royalty funds for the years 2018, 2019, 2020, and 2021. 

Public Television’s written rebuttal statement contains the testimony of Dr. David 

Blackburn and Lonna Thompson, both of whom also submitted testimony as part of Public 

Television’s written direct statement in this proceeding. In addition, Public Television’s written 

rebuttal statement includes the testimony of Michael Kheyfets, Dr. Stanley Presser, Margaret 

Miller, Robert P. Smith, Jr., and Diana Epstein. Public Television also designates certain 

testimony from past proceedings that has not previously been designated by other parties. 

A. David Blackburn 

In his Written Direct Testimony, Dr. Blackburn explained that the most appropriate 

method for determining the relative marketplace value of Public Television distant signals is to 

use the revealed preference of cable systems: systems that retransmitted only Public Television 

distant signals (PTV Only) have demonstrated that Public Television programming contributed 

all of the value generated by their distant signals for those systems, and systems that carried 
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distant signals but carried no Public Television distant signals (No PTV) have revealed that 

Public Television represented none of the value generated by distant signals for those systems.  

For systems that carried no distant signals at all, Public Television or otherwise (No Distant 

Signal), it would be appropriate to allocate the royalties that those systems paid, in proportion 

with the percentage shares applied to the royalties paid by systems that carried at least one 

distant signal. And for cable systems that carried both Public Television distant signals and other 

distant signals (PTV and Others), without expressing preference among approaches, Dr. 

Blackburn applied approaches from the written direct statements and associated productions of 

CCG, JSC, and Program Suppliers to estimate relative values for those systems.  Now that 

CCG’s expert amended her approach and SDC’s experts supplied their own approaches, Dr. 

Blackburn updates and supplements the analyses from his direct testimony by applying all 

claimants’ approaches (both fully intact and modified without the must-carry or non-elective 

carriage adjustments and including minimum-fee systems) to calculate estimates of value 

generated by distant signals on PTV and Others systems. 

Dr. Blackburn also addresses weighting and “must carry” issues raised by claimants.  He 

opines that weighting by the pool of total royalties paid by systems, as has historically been done 

by Bortz (i.e., using the pool that is ultimately being allocated), is the appropriate method of 

weighting in this proceeding.  He explains that analyzing the “hypothetical market” for the 

licenses to transmit distant programming must represent the world as it is, which includes the 

existence of must-carry regulations.  Thus, as an economic matter, it would not be appropriate to 

undertake any adjustments relating to must-carry status, contrary to what other witnesses have 

done. 
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B. Lonna Thompson 

Ms. Thompson is a regulatory and strategic planning consultant for America’s Public 

Television Stations (APTS) and previously served for more than 30 years in senior leadership 

roles at APTS, including Executive Vice President, Chief Operating Officer, and General 

Counsel. Throughout her career, she has been at the center of the longstanding partnership 

between Public Television and the cable industry, leading negotiations on major carriage 

agreements and advising stations on cable retransmission issues. In her direct testimony, Ms. 

Thompson explained the history and significance of voluntary carriage agreements between 

Public Television and cable operators, the value these agreements demonstrate for Public 

Television programming—including primary and multicast streams—and the fact that she does 

not recall a single instance in which a Public Television station paid or was asked to pay a cable 

operator’s copyright royalty costs. Based on her experience, Ms. Thompson concluded that cable 

operators have consistently chosen to carry Public Television stations voluntarily under 

negotiated agreements, reflecting the high value of Public Television programming to cable 

systems. 

In her rebuttal testimony, Ms. Thompson addresses three assertions made by witnesses 

for other claimants. First, she refutes claims that voluntary carriage agreements between the 

National Cable and Telecommunications Association (NCTA) and APTS were motivated by 

cable operators’ efforts to limit the number of Public Television multicast streams, rather than to 

recognize the value of Public Television programming. Second, she challenges the argument that 

the increased availability of Public Television content on free streaming platforms during the 

2018–2021 period diluted its value to cable operators or reduced viewer demand for cable 

carriage. Third, she disputes assertions that Public Television station signals were largely 

duplicative of one another or of other stations. 
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C. Michael Kheyfets 

Mr. Kheyfets is an economist and Partner at Edgeworth Economics, where he specializes 

in applied microeconomics and econometrics, with extensive experience in valuation, pricing 

and competition, and economic damages across various industries. He received his B.A. and 

M.A. in Economics from Boston University, with graduate training in game theory, industrial 

organization, statistics, and econometrics. He has testified as an expert on economic analysis of 

pricing, competition, and damages, and consulted on issues of competition in the cable industry 

and valuation of audiovisual broadcasting rights.  

Mr. Kheyfets’s testimony explains that other parties’ experts’ approaches to Public 

Television and the cable royalty allocation suffer from fundamental flaws, including unfounded 

assumptions and methodological choices regarding the treatment of purported “must-carry” 

retransmissions and “minimum fee” carriage, internally inconsistent or unstable econometric 

specifications, and survey implementation and inference errors. He demonstrates that other 

witnesses’ “must-carry” identification methodologies substantially disagree and are empirically 

unreliable, and that the fee-based regressions of Drs. George and Tyler—when they separately 

estimate “must-carry” and “non-must-carry” coefficients—show no statistically significant 

difference in relative marketplace value between the two. He further shows that excluding 

programming carried by “minimum fee” CSOs contradicts both the Judges’ prior framework and 

empirical evidence indicating that minimum-fee carriage has compensable value, and that 

methods allocating zero or reduced royalties to this programming disproportionately bias 

allocations against Public Television.  

Mr. Kheyfets critiques the George, Tyler, and Miller/Erdem regressions for conceptual 

reversals, fragile assumptions, omitted variable bias, and/or extreme sensitivity that yields 

dozens of materially different allocation outcomes. He also identifies issues in the Bortz Survey 
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of cable operators relating to respondent selection, instrument design, and category mismatches 

that undermine its reliability as a model of marketplace outcomes. Mr. Kheyfets concludes that 

methodologies that purge or zero-value “must-carry” or “minimum fee” carriage are 

economically unsound and biased, and that the Bortz Survey, as implemented and adjusted, is 

not a reliable measure of relative marketplace value. 

D. Stanley Presser 

Dr. Presser is a Distinguished University Professor at the University of Maryland.  Dr. 

Presser has extensive expertise in survey research methodology. He has served as the director of 

the University of Maryland Survey Research Center, and co-founded and served as the first 

director for, and currently teaches in, the Joint Program in Survey Methodology, which is a 

collaboration between University of Maryland and the University of Michigan offering M.S. and 

Ph.D. degrees in survey and data science.  He has served as President of the American 

Association for Public Opinion Research, the editor of Public Opinion Quarterly, an elected 

fellow for both the American Statistical Association and the American Association for the 

Advancement of Science, and a survey research advisor to various government agencies. His 

work in the field has been recognized with various awards and honors.  

Dr. Presser’s testimony explains that the Bortz Survey suffers from fundamental flaws, 

including significant errors in respondent selection, survey questions, and 

administration. Further, Bortz’s proposed post-survey adjustment using so-called “base-plus-

3.75% fee weighting” is not informed by the principles of survey methodology. For these 

reasons, Dr. Presser concludes that the Bortz Survey is untrustworthy. 

E. Margaret Miller 

Ms. Miller is a founding partner of Gray Miller Persh LLP, a boutique law firm 

specializing in communications regulatory law and public broadcasting issues. She advises 
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public television stations, public radio stations and other nonprofit media companies on a broad 

range of Federal Communications Commission (“FCC”) regulatory issues and business 

transactions. For more than 33 years, she has advised clients on issues relating to cable systems’ 

carriage of public broadcasting television stations, including federal must-carry laws and FCC 

must-carry regulations as well as voluntary carriage agreements. 

Ms. Miller’s rebuttal testimony provides an overview of the legislative history of the 

must-carry statute and the FCC’s must-carry regulations as applied to both commercial and 

public television stations. She explains the scope of must-carry obligations, the FCC criteria for 

must-carry eligibility, and the current landscape of cable carriage rules. Ms. Miller also identifies 

inaccuracies in certain other claimant testimonies and states that, based on her experience: (i) 

public television stations have not indemnified cable operators for copyright fees associated with 

distant signal carriage, yet are still carried; (ii) virtually all cable carriage of public television 

station signals—including multicast streams—occurs under negotiated voluntary agreements 

rather than pursuant to must-carry laws; and (iii) any reliable must-carry analysis for public 

television stations is highly fact-specific and cannot be accurately determined through a general 

methodology or algorithm based on publicly available data, as in other claimant testimonies. 

F. Robert P. Smith, Jr. 

Mr. Smith is the Senior Programmer at Hammett & Edison, Inc., a radio frequency 

engineering firm based in Sonoma, California. Mr. Smith has conducted more than 50 coverage 

and interference studies for various clients, including broadcasters, wireless telecommunications 

carriers, municipal agencies, and private landlords.   

Mr. Smith’s testimony explains that the data on PBS’s website referenced by Dr. 

Christopher J. Bennett does not reflect which stations were carried by cable systems pursuant to 

“must carry” laws, as suggested by Dr. Bennett. In fact, the data refer to zip-code tabulation 
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I. Introduction 

A. Qualifications 

1. I am an applied microeconomist and a Managing Director at NERA Economic 

Consulting (“NERA”), an economic consulting firm based in White Plains, New York.  I am 

based in NERA’s Washington, D.C. office.  I earned a B.Sc. in Applied Mathematics and 

Economics from Brown University and an M.A. and Ph.D. in Economics from Harvard 

University.  I have taught economics courses at the graduate and undergraduate levels at 

several institutions.  I have written and spoken publicly on a number of economic issues, 

including intellectual property issues and copyright royalties.  At NERA, my practice has 

focused on the economics of intellectual property, antitrust economics, and calculating 

economic damages in commercial disputes; a substantial portion of my economic research 

over my career, including my dissertation, has focused on markets for, and valuations of, 

copyrights.  This has involved copyrights for a variety of entertainment media, including 

film, television, and music.  I have submitted reports to and testified before the Copyright 

Royalty Judges (“CRJs”) in the Webcaster IV proceeding and the SDARS III proceeding as 

well as for the previous cable copyright royalty distribution proceeding for royalty years 

2010-2013.  I have also submitted reports and/or testified before federal courts, arbitration 

panels and the Patent Trial and Appeal Board on intellectual property issues.  On June 30, 

2025, I filed written direct testimony in this matter, and on September 12, 2025, I filed 

amended written direct testimony.1  My updated CV is provided in Attachment 1.   

B. Assignment 

2. I understand that the purpose of this proceeding is to allocate the cable royalty 

funds paid by cable systems under Section 111 of the U.S. Copyright Act for distant 

retransmission of over-the-air broadcast signals.  As noted in my direct testimony, I have 

been asked by counsel for the Public Broadcasting Service (“PBS”) to assess the relative 

 
 
1  Testimony of David Blackburn, Ph.D., June 30, 2025, in Written Direct Statement of Public Television, In Re 

Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-CRB-0010-CD (2018-21); Amended 
Written Direct Testimony of David Blackburn, Ph.D., September 12, 2025, in Amended Written Direct 
Statement of Public Television, In Re Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-
CRB-0010-CD (2018-21) (“Blackburn AWDT” or “my direct testimony”). 
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value of distantly retransmitted programming in Public Television (“PTV”) signals and the 

five other claimant categories in the Allocation Phase of this proceeding, imported by cable 

system operators during the time period between 2018 and 2021, inclusive.2  

3. I have now been asked to respond to issues raised in the written direct testimony 

(as amended) of the other claimants.  In particular, I was asked to opine on testimony from 

Bortz Media & Sports Group, Inc. (Bortz) and Dr. W. Robert Majure, both on behalf of JSC, 

relating to the appropriate weights to apply to individual cable systems in determining 

relative marketplace value and on testimony from those and other witnesses regarding 

whether it is appropriate to adjust for signals that may have been subject to must-carry 

requirements or other purported non-elective carriage.  Also, in response to the testimony of 

other witnesses, I was asked to apply the approaches put forward by experts for other parties 

in this proceeding, as amended, to estimate relative values for PTV and Others and No PTV 

systems within the framework I presented in my direct testimony.  I was asked to apply their 

preferred methodologies both fully intact and modified to remove purported must-carry and 

non-elective carriage adjustments or exclusion of minimum fee systems, which I understand 

are disputed issues. 

C. Information Considered 

4. In preparing this rebuttal testimony, I (or economists at NERA working under my 

direction) have reviewed information from a variety of sources.  These sources include data 

from the Cable Data Corporation (“CDC”), past determinations as to the appropriate 

distribution of cable royalty funds, and the written direct statements (as amended) and 

associated productions of the other parties in this proceeding.  I have also relied on my 

education, experience, and training as an applied microeconomist. 

 
 
2  The five other claimant categories in the Allocation Phase of this proceeding are Canadian Claimants Group 

(“CCG”), Commercial Television Claimants (“CTV”), Joint Sports Claimants (“JSC”), Program Suppliers, and 
Settling Devotional Claimants (“SDC”).  See, Blackburn AWDT, ¶ 3. 
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ultimately going to be applied to the pool of royalties paid by cable systems.  As such, as an 

economic matter, it makes sense that the calculation of these shares should be weighted 

according to the royalties actually paid by the systems.  Indeed, as explained in detail below, 

Bortz on behalf of JSC has historically used royalties paid to weight its survey results in prior 

cable royalty fund distribution proceedings.  However, Bortz recently proposed a new 

method using calculated Base + 3.75% Fees as weights instead.  Below I discuss how 

royalty-based weighting differs from, and is more appropriate than, weighting by calculated 

Base + 3.75% Fees. 

1. Bortz Historically Weighted Based on Royalties Paid, and the CRJs and 
Predecessors Adopted This Methodology 

9. Prior to the 2014-2017 cable royalty fund distribution proceeding (as well as for 

the year 2014 in the 2014-2017 proceeding), Bortz used a method of calculating final 

distribution shares, which the CRJs and predecessors adopted, that weighted by the royalties 

cable systems paid.4  

10. As explained in my amended direct testimony, each year, Bortz conducts a survey 

of cable systems.5  The cable systems are asked how they would allocate a fixed budget 

among the different programming categories on the distant signals they actually carried in the 

relevant year.6  To calculate final distribution shares from the survey responses, Bortz 

historically weighted each cable system’s responses by the royalties paid by that system.  

Below is a descriptive example provided by Bortz to describe the weighting process for 

responses to the fixed budget allocation question in the 2010-2013 distribution proceeding 

(Question 4 of the Bortz survey in that proceeding, which is the equivalent of Question 3 in 

 
 
4  Written Direct Testimony of James M. Trautman and Brian Broderick, Bortz Media & Sports Group, Inc., Cable 

Operator Valuation of Distant Signal Non-Network Programming: 2018-21, June 30, 2025 (“Trautman and 
Broderick”), p. A-4, in Written Direct Statement of the Joint Sports Claimants, vol. 1, tab 2, In Re Distribution 
of Cable Royalty Funds, Docket No. CONSOLIDATED 19-CRB-0010-CD (2018-21). 

5  Trautman and Broderick, pp. 13-19.  Blackburn AWDT, ¶ 43. 
6  Trautman and Broderick, pp. 17-19. 
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is required to pay are determined by calculating additional fees, the “Base Rate Fee” and 

“3.75% Fee,” which are based on the number and type of distant signal equivalents a system 

carries.14  If the sum of a cable system’s Base Rate Fee and 3.75% Fee (Base + 3.75% Fee) is 

greater than the minimum fee, then the system will pay that sum instead.15  In other words, a 

system pays the higher of its minimum fee or Base + 3.75% Fee. 

15. For years 2015 and later, Bortz now advocates using calculated Base + 3.75% 

Fees instead of royalties paid in the weighting methodology described above.16    

3. Royalties Paid, Not Base + 3.75% Fees, Are the Appropriate Weight for 
Determining Relative Marketplace Value 

16. In the 2010-2013 cable royalty fund distribution proceeding, Bortz explained that 

they used royalty payments in their methodology because “this enables survey results to be 

projected to and estimated for the entire royalty pool – recognizing that the ultimate objective 

of the copyright proceedings is the allocation of royalties.”17  As such, it does not make 

sense to switch methods and use calculated Base + 3.75% Fees as a base for the Bortz 

allocation, when it is still the case that this proceeding is allocating a pool of royalties.   

17. There is no pool of Base + 3.75% Fees to be allocated among claimants.  

Accurately determining the relative marketplace value of distantly retransmitted 

programming in order to allocate royalties to the different claimants requires looking at the 

relative value of what was actually put into the pool being allocated.  This means that 

weighting by the pool of total royalties paid by systems, or in other words, the pool that is 

ultimately being allocated, is the appropriate method of weighting in this proceeding.  This is 

consistent with the methodology in my direct testimony of determining the relative 

 
 

Board, Distribution of Cable Royalty Funds, Docket No. 16-CRB-0009-CD (2014-17), Federal Register, Vol. 
89, No. 125, June 28, 2024, p. 54167, Footnote 7. 

14  U.S. Copyright Office, Statement of Account SA3 (Long Form), p. 10, available at 
https://www.copyright.gov/forms/sa3.pdf. 

15  U.S. Copyright Office, Statement of Account SA3 (Long Form), p. 10, available at 
https://www.copyright.gov/forms/sa3.pdf. 

16  Trautman and Broderick, p. 21. 
17  Trautman 2010-2013, p. 11 [emphasis added]. 
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marketplace values of the royalties at issue by looking at the revealed preferences of the 

systems that pay them.18    

18. The justifications made by JSC experts for weighting by calculated Base + 3.75% 

Fees instead of royalties paid are inadequate.  For example, another of JSC’s experts, Dr. 

Majure, argues for Base + 3.75% Fee weighting in an example regarding WGNA’s 

conversion from a superstation signal to a cable network: 

[A]ssume there was a system that carried to all of its subscriber groups one PTV signal 
and WGNA (a full DSE signal that contained four other content categories). To keep 
everything simple, assume this system valued all five content categories it carried the 
same and that its portion of revenues paid into the fund was $125,000 (above its 
minimum fee of $100,000 because it is 1.25 DSEs). This system’s preferences were well 
represented by either a royalty payment or usage-based fee measure for weighting, 
because either measure would have assigned each type of content 1/5 ($125,000) = 
$25,000. 

After the full-DSE channel (WGNA) is no longer available, however, the two measures 
for weighting ascribe very different significance to the system’s decision to carry one 
signal of PTV content. Using the computed usage-based fee as the weight continues to 
give the system’s preference for PTV a weight of $25,000. The system’s preferences for 
the content it no longer carries is treated like the preferences of any other system that 
does not carry content; they are given zero weight. 

However, using the royalty payment as the weight in this scenario would inflate the 
significance of this system’s preference for PTV as the full minimum fee of $100,000 
would be applied to just one type of content. Although nothing has changed about this 
system’s relative preference for PTV and it is not carrying any additional PTV content to 
any subscribers, weighting by royalty payment would have the same effect as if the 
system was suddenly carrying 4 times as much PTV content after the WGNA conversion 
as it had before the conversion, for purposes of comparing its preferences to those of 
other systems. Instead of the lack of carriage of other content being treated consistently in 
the weighting, weighting by royalties paid shifts all the significance of content that is no 
longer carried over to PTV. That is a distortion introduced by improper weighting.19 

19. The fundamental premise that the system’s relative preference for PTV has not 

changed is not correct in the context of assessing the relative value of distant programming.  

 
 
18  Blackburn AWDT, ¶ 14. 
19  Written Direct Testimony of W. Robert Majure, Ph.D., Corrected September 25, 2025, ¶¶ 90-92, in Corrected 

Written Direct Statement of the Joint Sports Claimants, In Re Distribution of Cable Royalty Funds, Docket No. 
CONSOLIDATED 19-CRB-0010-CD (2018-21). 



Public Television’s Written Rebuttal Statement Blackburn Rebuttal Testimony - 11 
Consolidated Docket No. 19-CRB-0010 CD (2018-21) 

Prior to the WGNA conversion both WGN and PTV were providing some value to the 

system in the context of distant programming because it carried multiple categories as distant 

programming.  However, once WGNA no longer existed as distant programming, in this 

example, PTV is the only content category carried.  Therefore, its relative value among 

distant programming is 100 percent because the system chose to carry no other categories, 

thereby assigning all other categories relative values of zero.  In the context of Dr. Majure’s 

example, it is the case that PTV’s relative value to the system does change from 20 percent 

(as one of five content categories carried), to 100 percent (as the sole content category 

carried). 

B. Purported Adjustments for Must-Carry Signals or Non-Elective Carriage 

20. There are many reasons why programming (whether distant or otherwise) may 

hold value for the cable systems that choose to carry it.  Different programming may appeal 

to different customers, with different demographics and with different valuations of that 

programming.  I understand that some parties have argued that certain PTV broadcast 

stations are subject to “must carry” laws and thus need to be carried by the relevant cable 

systems.  I also understand, however, that in fact virtually all PTV stations are not being 

carried pursuant to must-carry laws, but rather are being carried voluntarily by cable systems 

pursuant to negotiated agreements, based on other testimony being submitted in this 

proceeding. 

21. Regardless, even to the extent that there may be some PTV stations subject to 

must-carry laws, all of the relevant claimants in past proceedings have agreed that the 

“hypothetical market” that generates the relative values to be determined would occur in the 

context of all existing regulatory structures, including that of must-carry.20  Thus, as an 

 
 
20  See, e.g., Proposed Findings of Fact and Conclusions of Law of the Joint Sports Claimants, In Re Distribution of Cable 

Royalty Funds, Docket No. 16-CRB-0009-CD (2014-17), June 15, 2023, p. 3 (“It is not economically reasonable to remove 
from the hypothetical market any statutory elements or contractual agreements that currently apply to the distant signal 
market, other than the Section 111 license. In particular, it is economically reasonable to assume that the ‘must-carry’ rules 
for PTV signals, including 47 U.S.C. § 535, would remain in effect in the hypothetical market.”); Proposed Findings of Fact 
and Conclusions of Law of the Canadian Claimants Group, In Re Distribution of 2014-2017 Cable Royalty Funds, Docket 
No. 16-CRB-0009-CD (2014-17), June 15, 2023, p. 19 (“[T]he hypothetical market is not completely deregulated and there 
would still be a regulatory framework that exists after lifting the Section 111 compulsory license. … An example of this 
would be that must-carry rules would continue to exist in the hypothetical distant signal marketplace.”); Commercial 
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economic matter, it follows that the relative marketplace values that are to be determined 

should not attempt to remove any impact (positive or negative) of must-carry status on the 

relative importance (or value) of must-carry stations.  While other claimants argue that the 

inclusion of “must-carry minutes” in their regression analyses is inappropriate because 

carriage in that context does not reflect economic value, their choice to treat must-carry 

minutes differently from other minutes in the context of their analyses artificially separates 

one reason for relative value (must-carry status) from other reasons for relative value.21  Put 

differently, treating must-carry minutes differently is an attempt to remove any estimation of 

value that derives from must-carry status and, therefore, is an attempt to analyze a 

“hypothetical market” in which must-carry regulations do not exist.  That is, it is an attempt 

to assess relative value not how the world is, but how it would be absent the existence of 

must-carry status. 

22.  Accordingly, in my view, as an economic matter, in order to assess the relative 

value of distant programming in the world as it is, it would not be appropriate to undertake 

any adjustments meant to correct for must-carry status.   

 
 

Television Claimants’ Proposed Findings of Fact and Proposed Conclusions of Law, In Re Distribution of Cable Royalty 
Funds, Consolidated Proceeding Docket No. 16-CRB-0009 CD (2014-17), June 20, 2023, p. 104 (“The Cable Royalty 
Distribution proceedings have previously constructed a hypothetical marketplace that would most reasonably emerge if CSOs 
could not license retransmission under the statutory regime, namely broadcast signals made up of bundles of programming. 
Further changes to additional regulations have been considered inapplicable in the hypothetical market.”); Program 
Suppliers’ Proposed Findings of Fact and Conclusions of Law, In the Matter of Distribution of the 2014-17 Cable Funds, 
Docket No. 16-CRB-0009-CD (2014-17), June 16, 2023, p. 22 (“The hypothetical market that the Judges must construct for 
this proceeding would be a market in which Section 111 is eliminated, but in which all the other rules and regulations not 
contained in Section 111 would remain. … Any PTV signals that are subject to the FCC’s must carry rule or that have been 
bundled with a must-carry obligation by agreement would still continue to be subject to the same must-carry rule and 
agreement obligations in the hypothetical market. In any hypothetical market construct, there will continue to be a regulatory 
obligation that applies to those signals. This is because the Section 111 license is not what creates the must-carry rule.”); 
Settling Devotional Claimants’ Proposed Findings of Fact and Conclusions of Law, In Re Distribution of Cable Royalty 
Funds, Docket No. 16-CRB-0009-CD (2014-2017), June 16, 2023, p. 101 (“The task in these royalty distribution proceedings 
is to determine the relative value of the relevant program categories in a hypothetical market that exists in the absence of the 
Section 111 compulsory license. There is no basis for assuming away the existence of other aspects of the regulated market, 
nor has any party in this proceeding presented a rational framework by which one could pick and choose which other aspects 
of the regulated market would survive. At a minimum, the Retransmission Consent and Must-Carry Requirements…would 
continue to regulate the relationship between broadcast stations and CSOs.”).  

21  See, e.g., Corrected Amended Direct Testimony of Erkan Erdem, Ph.D., September 12, 2025 (Corrected October 30, 2025) 
(“Erdem Amended”), ¶ 149, in Settling Devotional Claimants’ Amended Written Direct Statement on Allocation Issues, 
Exhibit 3, In Re Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-CRB-0010-CD (2018-21). 
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III. Determining Relative Marketplace Value 

23.  As explained in my direct testimony, in order to determine the relative 

marketplace value of PTV, I categorize the cable systems that paid Section 111 copyright 

royalties in 2018-2021 into four categories: cable systems for which the only distant signal 

carried was a PTV distant signal (“PTV Only”); cable systems that carried multiple distant 

signals, including a PTV distant signal and some other non-PTV distant signal (“PTV and 

Others”); cable systems that carried at least one non-PTV distant signal but carried no PTV 

distant signal (“No PTV”); and cable systems that carried no distant signals at all (“No 

Distant Signal”).  For PTV Only and No PTV systems, the cable systems’ revealed 

preferences directly indicate the relative marketplace values for PTV programming: PTV 

Only systems have demonstrated that PTV programming contributed all of the value 

generated by their distant signals for those systems, and No PTV systems have revealed that 

PTV represented none of the value generated by distant signals for those systems.  For No 

Distant Signal systems, in my opinion, it would be appropriate to allocate the royalties that 

those systems paid, in proportion with the percentage shares applied to the royalties paid by 

systems that carried at least one distant signal.22 

24. For PTV and Others systems, the implied relative value of PTV is neither zero 

nor 100 percent—the relative value these systems placed on a PTV distant signal versus a 

non-PTV distant signal must be determined by something other than direct observation.23  To 

estimate the relative value of PTV for PTV and Others systems in my amended direct 

testimony, I applied approaches put forward by Bortz on behalf of JSC, Dr. Lisa George on 

behalf of CCG, and Dr. Cleve Tyler on behalf of Program Suppliers.24  I also applied these 

methodologies to estimate relative values for the other five claimant categories, including 

among No PTV systems.25             

 
 
22  Blackburn AWDT, ¶¶ 6, 23-31. 
23  Blackburn AWDT, ¶¶ 40. 
24  Blackburn AWDT, ¶¶ 43-61. 
25  Blackburn AWDT, ¶¶ 48, 55, 60. 
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25. Since I submitted my amended direct testimony, Dr. George amended her 

approach and Drs. Robert Miller and Erkan Erdem on behalf of SDC amended their 

testimonies to include the application of a model proposed earlier by Dr. Miller.  Below I 

update the estimates derived from applying Dr. George’s methodology by using her amended 

approach, and I supplement my analysis by applying the approach of Drs. Miller and Erdem. 

26. For the regression approaches of Dr. George, Dr. Tyler, and Drs. Miller and 

Erdem, the preferred models include purported must-carry or non-elective carriage 

adjustments.  Below I present the results of applying both the preferred model fully intact and 

when excluding the purported must-carry or non-elective carriage adjustments.  Furthermore, 

Dr. Tyler’s preferred approach excludes cable systems that pay the minimum fee.  Below I 

also present the results when those systems are included. 

27. Table 1 updates and supplements Table 4 of my amended direct testimony, 

summarizing the estimated PTV shares of the Basic Fund ultimately calculated from 

applying each of the approaches to the PTV and Others category of systems, including 

those approaches included in my amended direct testimony which do not require amendment.  

To be clear, I am not opining that any of these approaches is more reliable or more accurate 

relative to each other, I am simply applying these approaches to estimating relative values for 

the PTV and Others systems according to their methodologies.  

 

Table 1: Estimated PTV Share of Basic Fund Royalties by Approach Applied to 

PTV and Others 

Source: Table 4, Table 6, Table 10, Table 12, Table 16, Table 18; Blackburn AWDT, Table 4. 
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A. George Amended Regression 

28. CCG’s expert Dr. George supplied regression analyses estimating the relative 

values of each claimant group’s distantly retransmitted programming in the 2018-2021 

distribution period.26  While my approach is for PTV to receive all the Basic Fund royalties 

paid by the PTV Only category of cable systems and none of the Basic Fund royalties paid 

by the No PTV category of cable systems, in my amended direct testimony I applied Dr. 

George’s approach to estimate the relative value of programming distantly retransmitted by 

the PTV and Others systems.27  In her amended testimony, Dr. George offered a new 

preferred approach based on information produced by CTV’s expert, Dr. Christopher 

Bennett, after the submission of her original written direct testimony.28    

 29. Table 2 shows the estimated PTV share of PTV and Others royalties based on 

applying Dr. George’s amended regression model (the “George Amended Model”) to the 

PTV and Others category of cable systems.29  As explained in my amended direct 

testimony, because of minor discrepancies in the CDC data, which I understand are due to 

regular updates, there are differences in which systems are categorized as PTV and Others 

in the CDC data on which I rely and the data relied upon by Dr. George.30  To be consistent 

with my overall methodology and to accurately estimate average relative values across the 

PTV and Others category, I ran the George Amended Model on data categorized as PTV 

and Others in both my data and Dr. George’s data. 

 
 
26  Written Direct Testimony of Lisa M. George, Ph.D., June 30, 2025 (“George Original”), in Direct Case of the 

Canadian Claimants Group, vol. 1, tab 6, In Re Distribution of Cable Royalty Funds, Docket No. 
CONSOLIDATED 19-CRB-0010-CD (2018-21); Amendment to the Written Direct Testimony of Lisa M. 
George, Ph.D., September 12, 2025 (“George Amended”), in Amendment to the Direct Case of the Canadian 
Claimants Group, tab 1, In Re Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-CRB-
0010-CD (2018-21).  Note that Dr. George’s amended testimony is to be read in conjunction with her original 
testimony and is not a replacement for that testimony.  See, George Amended, p. 4. 

27  Blackburn AWDT, ¶¶ 51-56. 
28  George Amended, p. 4, 8-9, 11. 
29  The George Amended Model used here is Dr. George’s “preferred” model using Dr. Bennett’s programming 

data, which includes her purported must-carry adjustment and is the equivalent of what is in the “Bennett 
Categorization” section of Table 1 of Dr. George’s amended report, except that it is only run on cable systems 
categorized as PTV and Others.  See, George Amended, p. 9-12, Table 1. 

30  Blackburn AWDT, ¶¶ 50, 52. 
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30. As shown in Table 2, the PTV share of PTV and Others royalties calculated 

based on the George Amended Model was 18.2 percent in 2018, 20.1 percent in 2019, 26.8 

percent in 2020, and 27.5 percent in 2021, averaging 23.2 percent over the period.  The 

estimated PTV portion of PTV and Others Basic Fund royalties can then be calculated by 

multiplying the PTV share of PTV and Others by the Basic Fund royalties paid by PTV 

and Others systems.   

31. As explained in my amended direct testimony, PTV’s share of Basic Fund 

royalties can be estimated by adding PTV Only Basic Fund royalties and PTV’s portion of 

PTV and Others Basic Fund royalties, and then dividing that sum by the total Basic Fund 

royalties paid by the PTV Only, PTV and Others, and No PTV categories of systems.31  

PTV’s Basic Fund shares based on this application of the George Amended Model are in 

Table 3.  As shown in Table 3, the PTV share of the Basic Fund calculated based on 

applying the George Amended Model to PTV and Others systems was 51.5 percent in 2018, 

52.4 percent in 2019, 54.1 percent in 2020, and 54.8 percent in 2021, averaging 53.2 percent 

over the period. 

 
 
31  Blackburn AWDT, ¶¶ 39, 47, 54. 

Table 2: Estimated PTV Portion of PTV and Others Basic Fund Royalties Based on 

the George Amended Model  

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484. 
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32. The same methodology I applied to PTV based on the George Amended Model 

can also be applied to the other claimants, including within the No PTV category.  That is, 

each claimant’s share of the royalties paid by PTV and Others systems can be estimated by 

running the George Amended Model on PTV and Others systems, and each claimant’s 

share of the royalties paid by No PTV systems can be estimated by running the model on No 

PTV systems.32  Each claimant’s overall share of the Basic Fund can then be estimated by 

multiplying their respective shares of the royalties paid by the PTV and Others and No PTV 

categories of systems, by the total Basic Fund royalties in each category, and then dividing 

by total Basic Fund royalties paid by the PTV Only, PTV and Others, and No PTV 

categories of systems.  The resulting shares for all six claimants based on applying the 

George Amended Model in this way are in Table 4. 

 
 
32  As with PTV and Others, I run the George Amended Model on data categorized as No PTV in both my data 

and Dr. George’s data.  When running the George Amended Model on No PTV systems, the resulting shares for 
CCG and SDC are negative (though not statistically significant – that is, the 95 percent confidence interval 
includes positive values even though the point estimate is negative).  Given the relatively small sample size of 
the No PTV category, which represents systems that paid just 4.3 percent of 2018-2021 cable royalties, it is 
relatively unsurprising that a non-statistically-significant negative value arises in at least one of the proposed 
regression models.  See, Blackburn AWDT, Table 2.  Nevertheless, for the purposes of this analysis, CCG’s and 
SDC’s shares of No PTV were set to zero and all other shares recalculated proportionally to sum to 100 percent.    

Table 3: Estimated PTV Share of Basic Fund Royalties from Applying George 

Amended Model to PTV and Others 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484. 
Note: * Excluding No Distant Signal royalties. 
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33. As explained in my amended direct testimony, PTV is not eligible for the 3.75% 

Fund and should receive no share of it.33  Historically, the 3.75% Fund royalties have been 

allocated to the eligible claimant groups proportionally based on the Basic Fund share 

allocations after excluding PTV.  Based on the Basic Fund allocations in Table 4, Table 5 

shows the proportional 3.75% Fund allocations. 

 

 
 
33  Blackburn AWDT, ¶ 49.   

Table 4: Estimated Claimant Shares of Basic Fund from Applying George Amended 

Model to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484.  

Table 5: Estimated Claimant Shares of 3.75% Fund from Applying George 

Amended Model to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484. 
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 34. As discussed above, Dr. George’s preferred model includes her purported must-

carry adjustment.  Dr. George also supplied a version of her model without that adjustment.34  

The resulting Basic Fund shares for all six claimants based on applying this model are in 

Table 6. 

 

 35. Based on the Basic Fund allocations in Table 6, Table 7 shows the proportional 

3.75% Fund allocations. 

 

 
 
34  George Amended, pp. 29-31, Table 8.   

Table 6: Estimated Claimant Shares of Basic Fund from Applying George Amended 

Model without Her Purported Must-Carry Adjustment to PTV and Others and No 

PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484.  

Table 7: Estimated Claimant Shares of 3.75% Fund from Applying George 

Amended Model without Her Purported Must-Carry Adjustment to PTV and 

Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; CCG-003484. 
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B. Miller and Erdem Regression 

36. SDC’s expert Dr. Miller supplied a regression model for estimating the relative 

values of each claimant group’s distantly retransmitted programming in the 2018-2021 

distribution period.35  Dr. Erdem, another SDC expert, opined on Dr. Miller’s model and 

implemented it.36  Again, while my approach is for PTV to receive all the Basic Fund 

royalties paid by the PTV Only category of cable systems and none of the Basic Fund 

royalties paid by the No PTV category of cable systems, it is possible to apply the approach 

of Drs. Miller and Erdem to estimate the relative value of programming distantly 

retransmitted by the PTV and Others systems. 

37. Table 8 shows the results of running the regression model of Drs. Miller and 

Erdem (the “Miller-Erdem Model”) on the PTV and Others category of cable systems.37  

Again, because of minor discrepancies in the CDC data due to regular updates, there are 

differences in which systems are categorized as PTV and Others in the CDC data on which 

I rely and the data relied upon by Drs. Miller and Erdem.  To be consistent with my overall 

methodology and to accurately estimate average relative values across the PTV and Others 

category, I run the Miller-Erdem Model on data categorized as PTV and Others in both my 

data and the data of Drs. Miller and Erdem. 

 
 
35  Amended and Corrected Written Testimony of Robert A. Miller, Ph.D., September 12, 2025 (Corrected October 

30, 2025) (“Miller Amended”), in Settling Devotional Claimants’ Amended Written Direct Statement on 
Allocation Issues, Exhibit 2, In Re Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-
CRB-0010-CD (2018-21). 

36  Erdem Amended. 
37  The Miller-Erdem Model used here is the equivalent of what is in the “Must-carry, multicast, and minimum 

obligation minutes (Dr. Bennett’s layers 1-3 removed)” section of Figure 1 of Dr. Miller’s report and Figure 15 
of Dr. Erdem’s report, except that it is only run on cable systems categorized as PTV and Others.  See, Miller 
Amended, ¶ 85, Figure 1; Erdem Amended, ¶ 153, Figure 15. 
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38. As shown in Table 8, the PTV share of PTV and Others royalties calculated 

based on the Miller-Erdem Model was 0.1 percent in 2018, 1.0 percent in 2019, 2.3 percent 

in 2020, and 6.8 percent in 2021, averaging 2.6 percent over the period.  Again, the estimated 

PTV portion of PTV and Others Basic Fund royalties can then be calculated by multiplying 

the PTV share of PTV and Others by the Basic Fund royalties paid by PTV and Others 

systems. 

39. PTV’s share of Basic Fund royalties can be estimated by adding PTV Only Basic 

Fund royalties and PTV’s portion of PTV and Others Basic Fund royalties, and then 

dividing that sum by the total Basic Fund royalties paid by the PTV Only, PTV and Others, 

and No PTV categories of systems.  PTV’s Basic Fund shares based on this application of 

the Miller-Erdem Model are in Table 9.  As shown in Table 9, the PTV share of the Basic 

Fund calculated based on applying the Miller-Erdem Model to PTV and Others systems 

was 42.2 percent in 2018, 42.5 percent in 2019, 40.7 percent in 2020, and 43.5 percent in 

2021, averaging 42.2 percent over the period. 

 

 

 

Table 8: Estimated PTV Portion of PTV and Others Basic Fund Royalties Based on 

the Miller-Erdem Model 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531. 
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40. The methodology I applied to PTV based on the Miller-Erdem Model can also be 

applied to the other claimants in the same way as described above with respect to the George 

Amended Model.38  The resulting shares for all six claimants based on applying the Miller-

Erdem Model in this way are in Table 10. 

 

41. With respect to the 3.75% Fund, again the eligible claimant groups’ shares can be 

calculated by setting PTV’s share to zero and proportionally increasing the Basic Fund shares 

 
 
38 As with PTV and Others, I run the Miller-Erdem Model on data categorized as No PTV in both my data and the 

data of Drs. Miller and Erdem. 

Table 9: Estimated PTV Share of Basic Fund Royalties from Applying Miller-

Erdem Model to PTV and Others 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531. 
Note: * Excluding No Distant Signal royalties. 

Table 10: Estimated Claimant Shares of Basic Fund from Applying Miller-Erdem 

Model to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531. 
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of the other eligible claimant groups.  Based on the Basic Fund allocations in Table 10, 

Table 11 shows the implied 3.75% Fund allocations. 

 

 

 42. As discussed above, the preferred model of Drs. Miller and Erdem includes their 

purported non-elective carriage adjustment.  They also supplied a version of their model 

without that adjustment.39  The resulting Basic Fund shares for all six claimants based on 

applying that version of the model are in Table 12. 

 
 
39  The results of this version of their model are in the “Non-elective carriage minutes not removed” section of 

Figure 1 of Dr. Miller’s report and Figure 15 of Dr. Erdem’s report.  See, Miller Amended, ¶ 85, Figure 1; 
Erdem Amended, ¶153, Figure 15. 

Table 11: Estimated Claimant Shares of 3.75% Fund from Applying Miller-Erdem 

Model to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531. 

Table 12: Estimated Claimant Shares of Basic Fund from Applying Miller-Erdem 

Model without Their Purported Non-Elective Carriage Adjustment to PTV and Others 

and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531.  
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43. Based on the Basic Fund allocations in Table 12, Table 13 shows the 

proportional 3.75% Fund allocations. 

  

C. Tyler Regression without Purported Must-Carry Adjustment and Including 
Minimum-Fee Systems 

44. Program Suppliers’ expert Dr. Tyler also supplied regression analyses estimating 

the relative values of each claimant group’s distantly retransmitted programming in the 2018-

2021 distribution period.40  In my amended direct testimony I applied Dr. Tyler’s preferred 

approach to estimate the relative value of programming distantly retransmitted by the PTV 

and Others systems.41  Dr. Tyler’s preferred approach includes a purported must-carry 

adjustment and excludes cable systems that paid the minimum fee.42  Dr. Tyler also supplied 

versions of his model without the must-carry adjustment and including minimum-fee 

 
 
40  Amended Written Direct Testimony of Cleve B. Tyler, Ph.D., June 30, 2025 (Amended September 12, 2025) 

(“Tyler”), in Program Suppliers’ Amended Written Direct Statement Regarding Allocation Methodologies, 
Exhibit C, In Re Distribution of Cable Royalty Funds, Docket No. CONSOLIDATED 19-CRB-0010-CD (2018-
21). 

41  Blackburn AWDT, ¶¶ 51, 57-61. 
42  Tyler, ¶¶ 12, 125, Figures 1.2, 3.8. 

Table 13: Estimated Claimant Shares of 3.75% Fund from Applying Miller-Erdem 

Model without Their Purported Non-Elective Carriage Adjustment to PTV and 

Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; SDC-011531. 
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systems.43  Below I apply these versions of Dr. Tyler’s model to estimate the relative value 

of programming distantly retransmitted by the PTV and Others systems. 

  45. Table 14 shows the estimated PTV share of PTV and Others royalties based on 

applying Dr. Tyler’s model (the “Tyler Model”) without his purported must-carry 

adjustment, but still excluding minimum-fee systems, to the PTV and Others category of 

cable systems.44  Again, because of minor discrepancies in the CDC data due to regular 

updates, there are differences in which systems are categorized as PTV and Others in the 

CDC data on which I rely and the data relied upon by Dr. Tyler.  To be consistent with my 

overall methodology and to accurately estimate average relative values across the PTV and 

Others category, I run the Tyler Model on data categorized as PTV and Others in both my 

data and Dr. Tyler’s data. 

 

 
 
43  Tyler, ¶ 146, 148, Figures 4.5-4.6. 
44  The version of the Tyler Model used here is based primarily on the version that generated the results in Figure 

4.6 of Dr. Tyler’s report except that it is only run on cable systems categorized as PTV and Others.  However, it 
includes Dr. Tyler’s adjustment to CCG shares by using the CCG shares from the version of the Tyler Model 
that generated the results in Figure 4.5 of Dr. Tyler’s report and then adjusting the shares for the other five 
claimants proportionally.  See, Tyler, ¶¶ 123-125, 145-148, Figures 4.5-4.6. 

Table 14: Estimated PTV Portion of PTV and Others Basic Fund Royalties Based on 

the Tyler Model without His Purported Must-Carry Adjustment 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended 
WDS Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers. 
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46. As shown in Table 14, the PTV share of PTV and Others royalties calculated 

based on this version of the Tyler Model was 26.0 percent in 2018, 26.2 percent in 2019, 25.8 

percent in 2020, and 26.6 percent in 2021, averaging 26.2 percent over the period.  Again, the 

estimated PTV portion of PTV and Others Basic Fund royalties can then be calculated by 

multiplying the PTV share of PTV and Others by the Basic Fund royalties paid by PTV 

and Others systems.   

47. PTV’s share of Basic Fund royalties can be estimated by adding PTV Only Basic 

Fund royalties and PTV’s portion of PTV and Others Basic Fund royalties and then 

dividing that sum by the total Basic Fund royalties paid by the PTV Only, PTV and Others, 

and No PTV categories of systems.  PTV’s Basic Fund shares based on this application of 

the Tyler Model are in Table 15.  As shown in Table 15, the PTV share of the Basic Fund 

calculated based on applying this version of the Tyler Model to PTV and Others systems 

was 55.5 percent in 2018, 55.7 percent in 2019, 53.5 percent in 2020, and 54.3 percent in 

2021, averaging 54.8 percent over the period. 

 

48. The same methodology I applied to PTV based on this version of the Tyler Model 

can also be applied to the other claimants, including within the No PTV category.  That is, 

each claimant’s share of the royalties paid by the PTV and Others systems can be estimated 

by running this version of the Tyler Model on PTV and Others systems, and each claimant’s 

Table 15: Estimated PTV Share of Basic Fund Royalties from Applying Tyler Model 

without His Purported Must-Carry Adjustment to PTV and Others 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended WDS 
Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers. 
Note: * Excluding No Distant Signal royalties. 
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share of the royalties paid by No PTV systems can be estimated by running the model on No 

PTV systems.45  Each claimant’s overall share of the Basic Fund can then be estimated by 

multiplying their respective shares of the royalties paid by the PTV and Others and No PTV 

categories of systems, by the total Basic Fund royalties in each category and then dividing by 

total Basic Fund royalties paid by the PTV Only, PTV and Others, and No PTV categories 

of systems.  The resulting shares for all six claimants based on applying the Tyler Model in 

this way are in Table 16. 

 

49.  With respect to the 3.75% Fund, again the eligible claimant groups’ shares can be 

calculated by setting PTV’s share to zero and proportionally increasing the Basic Fund shares 

of the other eligible claimant groups.  Based on the Basic Fund allocations in Table 16, 

Table 17 shows the implied 3.75% Fund allocations. 

 
 
45  As with PTV and Others, I run this version of the Tyler Model on data categorized as No PTV in both my data 

and Dr. Tyler’s data.    

Table 16: Estimated Claimant Shares of Basic Fund from Applying Tyler Model 

without His Purported Must-Carry Adjustment to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended 
WDS Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers.  
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 50. Dr. Tyler also supplied a version of his model without the purported must-carry 

adjustment that includes minimum-fee systems.46  The resulting Basic Fund shares for all six 

claimants based on applying this model are in Table 18. 

 

51. Based on the Basic Fund allocations in Table 18, Table 19 shows the 

proportional 3.75% Fund allocations. 

 
 
46  Tyler, ¶ 146, Figure 4.5.  Note that Dr. Tyler does not provide a version of his model that includes minimum-fee 

systems with his purported must-carry adjustment.  See, Tyler, ¶ 147, Footnote 114. 

Table 17: Estimated Claimant Shares of 3.75% Fund from Applying Tyler Model 

without His Purported Must-Carry Adjustment to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended WDS 
Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers. 

Table 18: Estimated Claimant Shares of Basic Fund from Applying Tyler Model 

without His Purported Must-Carry Adjustment and Including Minimum-Fee Systems 

to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended 
WDS Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers.  
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Table 19: Estimated Claimant Shares of 3.75% Fund from Applying Tyler Model 

without His Purported Must-Carry Adjustment and Including Minimum-Fee 

Systems to PTV and Others and No PTV 

Source: Data provided by the Cable Data Corporation; Basic Fund Calculation Data; PS Amended WDS 
Discovery Production, 9-16-25\Tyler AWDT\Tyler AWDT - Workpapers. 
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Overview 

Dr. Blackburn is a Managing Director at NERA and serves as the Life Sciences and Healthcare Practice 
Chair.  His areas of expertise include antitrust and competition policy, intellectual property (IP) and 
econometric analysis.  

In his antitrust and commercial damages practices, he has assessed liability and damages in disputes 
related to tying, price fixing, exclusionary conduct, price discrimination, monopolization, and breaches 
of contract, among others.  He has also assessed the competitive effects of mergers and acquisitions 
before the Federal Trade Commission and Department of Justice.  Dr. Blackburn has provided 
testimony and consulting analyses in class action litigation, including allegations of price fixing, 
monopolization, tying and damages.  This includes the economics of class certification, in both direct 
and indirect purchaser litigation, in several industries, including automotive parts and set-top boxes.   

In his IP practice, he conducts research and prepares expert reports for patent, trademark, and 
copyright infringement disputes, as well as trade secret and false and misleading advertising cases.  
Dr. Blackburn regularly conducts analyses related to the issues of commercial success and preliminary 
and permanent injunctions in both Inter Partes Review and Abbreviated New Drug Application (ANDA) 
proceedings pursuant to the Hatch-Waxman Act.  Dr. Blackburn has written and spoken publicly on a 
number of these issues. 

In both his antitrust and IP practices, Dr. Blackburn has experience critiquing damage models and 
designing and providing economic analysis.  In recent years, his work has included merger analyses 
and royalty rate setting hearings involving high-profile clients in the music and entertainment 
industry.  His experience covers a variety of other industries as well, including automotive parts, 
computer software, medical devices, pharmaceuticals, industrial goods and chemicals, consumer 
products, and financial services.   

Before joining NERA, Dr. Blackburn received his PhD in economics from Harvard University and his ScB 
in applied mathematics and economics, with honors, from Brown University.  While at Harvard, his 
research focused on the economics of IP and the development of monetary systems.  Dr. Blackburn's 
doctoral dissertation was an analysis of the economics of copying, with a detailed examination of the 
effects of file sharing on the recorded music industry.   
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Inc., United States Court of Appeals for the Federal Circuit, No. 2024-2351, Appeal from the U.S. 
District Court for the Northern District of West Virginia, No. 1:24-md-3103-TSK, Chief Judge Thomas S. 
Kleeh, October 2024.  Assess impact of a temporary enjoinment of Amgen’s launch of its proposed 
aflibercept biosimilar and an appropriate bond amount. 

Declaration of David Blackburn, Ph.D., Biomodal Limited and Children’s Medical Center Corporation v. 
New England Biolabs, Inc., United States District Court, District of Massachusetts, Civil Action No. 1:24-
cv-11697, August 2024.  Assess claims of irreparable harm and issues relating to the balance of the 
hardships and public interest regarding NEB’s commercialization of certain products relating to 
determining the methylation status of DNA samples. 

Declaration of David Blackburn, Ph.D., In re: Aflibercept Patent Litigation, United States District Court, 
Northern District of West Virginia, MDL No. 1:24-md-3103-TSK, relating to Regeneron 
Pharmaceuticals, Inc. v. Amgen Inc. (1:24-cv-39-TSK), July 2024.  Assess claims of irreparable harm and 
issues relating to the balance of hardships and public interest regarding a potential launch of Amgen’s 
proposed aflibercept biosimilar. 

Rebuttal Expert Report of David Blackburn, Ph.D., Otsuka Pharmaceutical Co., Ltd. v. Teva 
Pharmaceuticals Inc. and Teva Pharmaceuticals USA, Inc., United States District Court, District of 
Delaware, Case No. 1:22-cv-00513-RGA, June 2024.  Assess issues related to commercial success of 
Otsuka’s tolvaptan products. 

Rebuttal Expert Report of David Blackburn, Ph.D., W.N. Motors, Inc. d/b/a Coastal Nissan v. Nissan 
North America, Inc., United States District Court, District of Massachusetts, Civil Action No. 1:21-cv-
11266-ADB, February 2024.  Assess claims of liability and damages related to alleged discriminatory 
practices. 

Expert Report of David Blackburn, Ph.D., In re Intuniv Antitrust Litigation, United States District Court, 
District of Massachusetts, Civil Action Nos. 16-cv-12396-ADB and 16-cv-12653-ADB, January 2024.  
Assess economic rationality of circumstances surrounding a patent settlement related to guanfacine 
ER. 

Rebuttal Expert Report of David Blackburn, Ph.D., SESAC, Inc., SESAC, LLC, and SESAC Holdings, Inc. v. 
Radio Music License Committee, Inc., Arbitration Before the Hon. Vaughn Walker, Kenneth R. Feinberg, 
Esq. and Lee A. Freeman, Jr., Esq., January 2024.  Assess market shares for various performance rights 
organizations. 

Expert Report of David Blackburn, Ph.D., SESAC, Inc., SESAC, LLC, and SESAC Holdings, Inc. v. Radio 
Music License Committee, Inc., Arbitration Before the Hon. Vaughn Walker, Kenneth R. Feinberg, Esq. 
and Lee A. Freeman, Jr., Esq., December 2023.  Assess market shares for various performance rights 
organizations. 

Reply Expert Report of David Blackburn, Ph.D., ICTSI Oregon v. International Longshore and Warehouse 
Union and International Longshore and Warehouse Union Local 8, United States District Court, District 
of Oregon, Case No. 3:12-cv-1058-SI, April 2023.  Assess damages from illegal labor slowdown at 
Terminal 6 at the Port of Portland. 
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Expert Report of David Blackburn, Ph.D., ICTSI Oregon v. International Longshore and Warehouse Union 
and International Longshore and Warehouse Union Local 8, United States District Court, District of 
Oregon, Case No. 3:12-cv-1058-SI, February 2023.  Assess damages from illegal labor slowdown at 
Terminal 6 at the Port of Portland. 

Expert Report of David Blackburn, Ph.D., Schwab Capital Trust, et al. v. Celgene Corporation, et al., 
United States District Court, District of New Jersey, Case No. 2:20-cv-3754, January 2023.  Assess the 
sources of net revenue growth of and sales metrics for Celgene’s Otezla product relating to certain 
public statements. 

Declaration of David Blackburn, Ph.D. in Support of Defendants’ Opposition to Plaintiffs’ Emergency 
Motion for Temporary Restraining Order and Injunction Pending Appeal, Genentech, Inc. and 
Intermune, Inc. v. Sandoz, Inc. and LEK Pharmaceuticals D.D., United States District Court, District of 
Delaware, C.A. No. 19-78 (RGA), April 2022.  Assess claims of irreparable harm relating to potential 
launch of a generic pirfenidone product. 

Expert Report of David Blackburn, Ph.D., BLS Pharma Inc. v. Inovio Pharmaceuticals, Inc. and 
Genetronics, Inc., Superior Court of California for the County of Orange, Case No. 30-2019-01119045-
CU-CO-CJC, April 2022.  Assess claims for damages relating to allegations of breach of contract. 

Rebuttal Expert Report of David Blackburn, Ph.D., BBK Tobacco & Foods, LLP v. Central Coast 
Agriculture, Inc., United States District Court, District of Arizona, Civil Action No. 2:19-cv-05216-PHX-
MTL, September 2021.  Assess claims for damages relating to allegations of trademark infringement 
by CCA. 

Rebuttal Expert Report of David Blackburn, Ph.D., John Waite et al. v. UMG Recordings, Inc., Capitol 
Records, LLC, and Does 1 through 10, United States District Court, Southern District of New York, Civil 
Action No. 1:19-cv-01091(LAK), August 2021.  Assess damages and issues relating to class certification 
in the context of alleged copyright infringement by UMG and Capitol. 

Expert Report of David Blackburn, Ph.D., ValveTech, Inc. v. Aerojet Rocketdyne, Inc., United States 
District Court, Western District of New York, Civil Action No.: 6:17-cv-06788, April 2021.  Rebut 
damages claims relating to alleged breach of contract and alleged trade secret misappropriation 
relating to rocket technology. 

Reply Expert Report of David Blackburn, Ph.D., Steuben Food, Inc. v. Shibuya Hoppmann Corp., Shibuya 
Kogyo Co., Ltd., and HP Hood LLC, United States District Court, District of Delaware, Case No. 1:19-cv-
02181-CFC-CJB, April 2021.  Assess damages due to alleged infringement of patents relating to 
aseptic filling machines. 

Expert Report of David Blackburn, Ph.D., Express Lien, Inc. v. Handel, Inc. et al., United States District 
Court, Eastern District of Louisiana, Civil Action No. 19-10156, March 2021.  Assess liquidation 
damages and statutory copyright damages factors relating to claims of copyright infringement, breach 
of contract and fraud and unfair trade practice claims. 

Expert Report of David Blackburn, Ph.D., Steuben Food, Inc. v. Shibuya Hoppmann Corp., Shibuya Kogyo 
Co., Ltd., and HP Hood LLC, United States District Court, District of Delaware, Case No. 1:19-cv-02181-
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CFC-CJB, February 2021.  Assess damages due to alleged infringement of patents relating to aseptic 
filling machines. 

Rebuttal Expert Report of David Blackburn, Ph.D., Lipocine Inc. v. Clarus Therapeutics, Inc., United 
States District Court, District of Delaware, C.A. No.: 1:19-cv-6222-WCB, August 2020.  Assess damages 
due to alleged infringement of patents relating to oral testosterone medications. 

Declaration of David Blackburn, Ph.D., Illumina, Inc. and Illumina Cambridge Ltd. v. BGI Genomics Co., 
Ltd., BGI Americas Corp., MGI Tech Co., Ltd., MGI Americas, Inc., and Complete Genomics Inc., United 
States District Court, Northern District of California, Case No. 3:19-cv-03770-WHO and Case No. 3:20-
cv-01465-WHO, April 2020.  Assess issues related to irreparable harm, balance of hardship and public 
interest in a patent dispute. 

Rebuttal Expert Report of David Blackburn, Ph.D., Intellectual Ventures I, LLC and Intellectual Ventures 
II, LLC v. Lenovo Group Ltd., Lenovo (United States) Inc., LenovoEMC Products USA, LLC and EMC Corp., 
United States District Court for the District of Massachusetts, Case No. 1:16-cv-10860-PBS, February 
2020.  Assess damages related to alleged patent infringement relating to data encryption. 

Rebuttal Report of David Blackburn, Ph.D., Covves LLC v. Dillards, Inc., Kohl’s Corporation, Saks & 
Company LLC, Target Brands, Inc., Express Inc., Tilly’s Inc., Nordstrom, Inc., West Marine, Inc., and Zulily, 
Inc., United States District Court, Central District of California, Case No. 2:18-cv-08518-RGK-AFM, 
November 2019.  Assess damages related to alleged unjust enrichment of defendants related to 
design patent infringement.   

Expert Report of David Blackburn, Ph.D., Fulfillium, Inc. v ReShape Medical, LLC and ReShape 
Lifesciences, Inc., United States District Court, Central District of California, Western Division, Case No. 
8:18-cv-01265-RGK-PLA, July 2019.  Assess damages for ReShape’s alleged patent infringement 
relating to intragastric balloons. 

Expert Report of David Blackburn, Ph.D., Errant Gene Therapeutics, LLC v. Sloan Kettering Institute for 
Cancer Research and BlueBird Bio, Inc., Supreme Court of the State of New York, County of New York, 
Index No. 150856/2017, April 2019.  Assess EGT’s claim for damages resulting from claims of fraud and 
breach of contract relating to gene therapy. 

Reply Expert Report of David Blackburn, Ph.D., Actelion Pharmaceuticals, Ltd. v. Sun Pharmaceutical 
Industries, Inc. and Sun Pharmaceutical Industries Limited, United States District Court for the District of 
New Jersey, Case No. 3:17-cv-5015 (PGS)(DEA), February 2019.  Assess commercial success and nexus 
for Veletri (epoprostenol). 

Rebuttal Report of David Blackburn, Ph.D., Zi Beauty, Inc. v. General Growth Properties, Inc. et al., 
District Court, Clark County, Nevada, Case No: A-16-744558-B, Dept. No. XIII, December 2018.  Assess 
plaintiff claims of anticompetitive tie of leases at malls in Las Vegas area, as well as damages. 

Declaration of David Blackburn, Ph.D., Genentech, Inc., Biogen Inc., Hoffmann-La Roche, Inc., and City of 
Hope v. Celltrion, Inc., Celltrion HealthCare Co., Ltd., Teva Pharmaceuticals USA, Inc., and Teva 
Pharmaceuticals GmbH, United States District Court for the District of New Jersey, Case No. 1:18-CV-
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0f0574, September 2018.  Assess issue of irreparable harm and public interest from Teva and 
Celltrion’s proposed rituximab biosimilar. 

Opposition Expert Report of David Blackburn, Ph.D., Meridian Bioscience, Inc. v. DiaSorin, Inc., U.S. 
District Court for the Southern District of Ohio, Western Division (Cincinnati), Case No. 1:17-cv-341, 
July 2018.  Assess issue of irreparable harm and public interest from Meridian’s request to prevent the 
entry of diagnostic tests to be sold by DiaSorin. 

Rebuttal Expert Report of David Blackburn, Ph.D., Cascades Streaming Technologies, LLC v. Big Ten 
Network, LLC, U.S. District Court for the Northern District of Illinois, Eastern Division, Case No. 13-cv-
01455, December 2017.  Assess reasonable royalty damages relating to Big Ten Network’s alleged 
infringement of a Cascades patent relating to video streaming. 

Rebuttal Expert Report of David Blackburn, Ph.D., Twentieth Century Fox Film Corp., and Twentieth 
Century Fox Home Entertainment LLC v. Hitachi, Ltd. et al, International Center for Dispute Resolution, 
November 2017.  Assess whether or not the aggregate royalty rate for SEPs for Blu-ray technology is 
FRAND. 

Rebuttal Expert Report of David Blackburn, Ph.D., Boehringer Ingelheim Pharmaceuticals Inc., 
Boehringer Ingelheim International GmbH, Boehringer Ingelheim Corporation, and Boehringer Ingelheim 
Pharma GmbH & Co. KG v. HEC Pharm Co., Ltd. et al., U.S. District Court, District of New Jersey, Case 
No. Civil Action No. 3:15-cv-05982-PGS-TJB, November 2017.  Assess the commercial success of 
patents relating to Tradjenta and Jentadueto, pharmaceutical products sold by Boehringer. 

Rebuttal Testimony of Linda McLaughlin and David Blackburn, On Behalf of the Public Broadcasting 
Service, In re: Distribution of Cable Royalty Funds, Consolidated Proceeding No. 14-CRB-0010-CD 
(2010-13), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., 
September 2017.  Assess survey results related to the relative value of public television to cable 
systems operators. 

Rebuttal Expert Report of David Blackburn, Ph.D., The Chamberlain Group, Inc. v. Techtronic Industries 
Co. Ltd., et al., U.S. District Court, Northern District of Illinois, Eastern Division, Civil Action No. 1:16-cv-
06097, June 2017.  Assess liability and damages related to TTI’s Walker Process antitrust counterclaims 
related to Chamberlain’s patent covering certain functionality of a garage door opener. 

Second Rebuttal Expert Report of David Blackburn, Ph.D., California Berry Cultivars, LLC v. The Regents 
of the University of California and The Regents of the University of California v. California Berry 
Cultivars, LLC, Douglas Shaw, and Kirk Larson, U.S. District Court, Northern District of California, Case 
No. 3:16-cv-02477-VC, March 2017.  Assess UC’s claim for damages resulting from allegations of 
patent infringement and other claims under various injunction and partial injunction scenarios. 

Amended Written Testimony of Linda McLaughlin and David Blackburn, On Behalf of the Public 
Broadcasting Service, In re: Distribution of Cable Royalty Funds, Consolidated Proceeding No. 14-CRB-
0010-CD (2010-13), Before the United States Copyright Royalty Judges, Library of Congress, 
Washington, D.C., March 2017.  Assess the share of cable royalty funds to be distributed to Public 
Television. 
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Rebuttal Expert Report of David Blackburn, Ph.D., Marjam Supply Company v. Firestone Building 
Products Company, LLC; Firestone Diversified Products, LLC; and Genflex Roofing Systems, LLC, U.S. 
District Court, District of New Jersey, Case No. 11-cv-07119(WJM)(MF), February 2017.  Assess 
Marjam’s Robinson-Patman claims against Firestone and associated damages. 

Rebuttal Expert Report of David Blackburn, Ph.D., California Berry Cultivars, LLC v. The Regents of the 
University of California and The Regents of the University of California v. California Berry Cultivars, LLC, 
Douglas Shaw, and Kirk Larson, U.S. District Court, Northern District of California, Case No. 3:16-cv-
02477-VC, February 2017.  Assess UC’s claim for damages resulting from allegations of patent 
infringement and other claims. 

Written Rebuttal Testimony of David Blackburn, Ph.D., On Behalf of SoundExchange, 16-CRB-0001-
SR/PSSR (2018-2022) Determination of Royalty Rates and Terms for Transmission of Sound Recordings 
by Satellite Radio and “Preexisting” Subscription Services (SDARS III), Before the United States Copyright 
Royalty Judges, Library of Congress, Washington, D.C., February 2017.  Assess the proper 
methodology for evaluation of candidate benchmark license agreements related to interactive 
streaming services. 

Written Testimony of Linda McLaughlin and David Blackburn, On Behalf of the Public Broadcasting 
Service, In re: Distribution of Cable Royalty Funds, Consolidated Proceeding No. 14-CRB-0010-CD 
(2010-13), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., 
December 2016.  Assess the share of cable royalty funds to be distributed to Public Television. 

Affidavit of David Blackburn, Simon Property Group, L.P., on behalf of itself and its affiliated landlord 
entities v. Kenneth Cole Consumer Direct, LLC and Kenneth Cole Productions, Inc., In the Marion 
Superior Court (Indiana), Cause No. 49D01-1612-PL-043144, December 2016.  Assess issues related to 
the calculability of damages resulting from Kenneth Cole’s closure of retail stores at Simon owned 
shopping centers. 

Expert Report of David Blackburn, Ph.D., Marjam Supply Company v. Firestone Building Products 
Company, LLC; Firestone Diversified Products, LLC; and Genflex Roofing Systems, LLC, U.S. District Court, 
District of New Jersey, Case No. 11-cv-07119(WJM)(MF), November 2016.  Assess Marjam’s Robinson-
Patman claims against Firestone and associated damages. 

Declaration of David Blackburn, Merck & Cie, et al., Applicants, v. Watson Laboratories, Inc., Respondent, 
In the Supreme Court of the United States, July 2016.  Assess issues related to irreparable harm and 
the public interest from Applicants request to stay the entry of a generic pharmaceutical product. 

Rebuttal Expert Report of David Blackburn, Ph.D., PPC Broadband, Inc., d/b/a PPC v. Corning Optical 
Communications RF, LLC, U.S. District Court, Northern District of New York, Case No. 5:13-cv-00538-
GLS-DEP, March 2016.  Assess PPC’s damages from Corning’s alleged patent infringement. 

Expert Report of David Blackburn, Ph.D., PPC Broadband, Inc., d/b/a PPC v. Corning Optical 
Communications RF, LLC, U.S. District Court, Northern District of New York, Case No. 5:13-cv-00538-
GLS-DEP, November 2015.  Assess PPC’s damages from Corning’s alleged patent infringement. 
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Expert Report of David Blackburn, Ph.D., Cubist Pharmaceuticals LLC v. Agila Specialties Inc. and Mylan 
Laboratories Limited, U.S. District Court, District of Delaware, Case No.: C.A. No. 13-1679 (GMS), 
October 2015.  Assess the commercial success of Cubicin, a pharmaceutical product sold by Cubist.  

Rebuttal Declaration of David Blackburn, Ph.D., Torrent Pharmaceuticals Limited and Apotex, Inc. and 
Mylan Pharmaceuticals, Inc., Petitioners v. Novartis AG and Mitsubishi Pharma Corp., Patent Owner., 
Before the Patent Trial and Appeal Board, Case IPR2014-00784, Case IPR2015-00518, Patent 8,324,283 
B2, June 2015.  Assess the commercial success of Gilenya, a pharmaceutical product sold by Novartis. 

Supplemental Rebuttal Expert Report of David Blackburn, International Business Machines Corporation 
v. BGC Partners, Inc., BGC Brokers US, L.P., BGC Financial L.P., and BGC USA, L.P., U.S. District Court, 
Southern District of New York, Civil Action No. 1:10-cv-00128, May 2015.  Assess IBM’s supplemental 
claim for damages resulting from BGC’s alleged breach of contract and copyright infringement. 

Expert Report of David Blackburn, Ph.D., Supernus Pharmaceuticals, Inc. v. Actavis Inc., and Actavis 
Laboratories FL, Inc., Actavis Pharma, Inc., Watson Laboratories, Inc., and ANDA, Inc., United States 
District Court, District of New Jersey, Civil Action No. 13-4740 (RMB) (JS) and Civil Action No. 14-1981 
(RMS)(JS), May 2015.  Assess the commercial success of Oxtellar XR, a pharmaceutical product sold by 
Supernus. 

Declaration of David Blackburn, Ph.D. in Support of SoundExchange’s Motion in Limine to Exclude the 
Written Rebuttal Testimony of Todd Kendall, 14-CRB-0001-WR (2016-2020) Determination of Royalty 
Rates for Digital Performance in Sound Recordings and Ephemeral Recordings (Web IV), Before the 
United States Copyright Royalty Judges, Library of Congress, Washington, D.C., April 2015. 

Declaration of David Blackburn, Ph.D., Torrent Pharmaceuticals Limited and Apotex, Inc. and Mylan 
Pharmaceuticals, Inc., Petitioners v. Novartis AG and Mitsubishi Pharma Corp., Patent Owners., Before 
the Patent Trial and Appeal Board, Case IPR2014-00784, Case IPR2015-00518, Patent 8,324,283 B2, 
April 2015.  Assess the commercial success of Gilenya, a pharmaceutical product sold by Novartis. 

Declaration of David Blackburn, Ph.D., Otsuka Pharmaceutical Co., Ltd. v. Actavis Elizabeth LLC, Jubilant 
Life Sciences Limited, Jubilant Generics Limited and Jubilant Life Sciences (USA) Inc., United States 
District Court, District of New Jersey, Civil Action No. 14-cv-07106-JBS-KMW, March 2015.  Assess 
potential impact of at-risk entry by Actavis and others of a generic formulation of aripiprazole. 

Written Rebuttal Testimony of David Blackburn, Ph.D., On Behalf of SoundExchange, Inc., 14-CRB-
0001-WR (2016-2020) Determination of Royalty Rates for Digital Performance in Sound Recordings and 
Ephemeral Recordings (Web IV), Before the United States Copyright Royalty Judges, Library of 
Congress, Washington, D.C., February 2015.  Assess webcasting and relationship to other music 
distribution channels. 

Expert Report of David Blackburn, Ph.D., Endo Pharmaceuticals Inc. and Grünenthal GmbH v. Actavis 
Inc., Actavis South Atlantic LLC, and Watson Pharmaceuticals, Inc., United States District Court for the 
Southern District of New York, C.A. No. 13-cv-436-TPG, January 2015.  Assess the commercial success 
of Opana ER, a long-acting opioid sold by Endo. 
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Expert Report of David Blackburn, Ph.D., Takeda Pharmaceuticals Co., Ltd., Takeda Pharmaceuticals 
U.S.A., Inc., and Takeda Pharmaceuticals America, Inc. v. TWI Pharmaceuticals, Inc., United States 
District Court for the Northern District of California, Case No. 5:13-cv-02420 LHK (PSG), December 
2014.  Assess the commercial success of Takeda’s Dexilant pharmaceutical product. 

Report of David Blackburn, Ph.D., On Behalf of SoundExchange, 14-CRB-0001-WR (2016-2020) 
Determination of Royalty Rates for Digital Performance in Sound Recordings and Ephemeral Recordings 
(Web IV), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., 
October 2014.  Assess webcasting and relationship to other music distribution channels. 

Expert Report of David Blackburn, Ph.D., Carrier Corporation v. Goodman Global, Inc., Goodman 
Manufacturing Company, L.P., Goodman Global Holdings, Inc., Goodman Distribution, Inc., and 
Goodman Sales Company, United States District Court, District of Delaware, C.A. No. 12-930 (SLR), 
February 2014.  Assess commercial success of Carrier’s Infinity HVAC system and related patents. 

Declaration of David Blackburn, Ph.D., Ferring B.V. v. Watson Laboratories, Inc. - Florida, United States 
District Court, District of Nevada, Case Nos.: 3:11-cv-00481-RCJ-VPC, 2:12-cv-01935-RCJ-VPC, and 
3:11-cv-00853-RCJ-VPC, February 2014.  Assess potential impact of continued sale of Watson’s 
generic tranexamic acid tables. 

Expert Report of David Blackburn, Ph.D. and Supplemental Expert Report of David Blackburn, Ph.D., In 
re: Cengage Learning, Inc. et al., U.S. Bankruptcy Court, Easter District of New York, Case No.: 13-44106 
(ESS), Case No.: 13-44105 (ESS), Case No.: 13-44107 (ESS), and Case No.: 13-44108 (ESS), December 
2013 and January 2014.  Assess the appropriate royalty rates to use in determining the value of certain 
copyrights held by Cengage. 

Expert Report of David Blackburn, Ph.D., Energy Intelligence Group, Inc. and Energy Intelligence Group 
(UK) Limited v. Canal Barge Company, Inc., United States District Court, Eastern District of Louisiana, 
Civil Action No.: 12-cv-02107-JCZ-DEK, June 2013.  Supplemental Expert Report of David Blackburn, 
Ph.D., December 2013.  Assess EIG’s claim for damages resulting from Canal Barge’s alleged copyright 
infringement. 

Expert Report of David Blackburn, Ph.D., Machine Maintenance Inc., d/b/a Luby Equipment Services, Inc. 
v. Generac Power Systems, Inc., United States District Court, Eastern District of Missouri, Eastern 
Division, Case No: 4:12-cv-793-JCH, September 2013.  Assess the reasonableness of Generac’s 
determination of the market opportunities available to Luby. 

Declaration of David Blackburn, Ph.D., Endo Pharmaceuticals, Inc. v. Actavis, Inc. and Actavis South 
Atlantic LLC, United States District Court, Southern District of New York, Civil Action No. 12-cv-8985-
TPG-GWG, August 2013.  Assess potential impact of at-risk entry by Actavis and Roxane of a generic 
extended-release oxymorphone. 

Rebuttal Expert Report of David Blackburn, Ph.D., Ferring B.V. v. Watson Laboratories, Inc. - Florida, 
United States District Court, District of Nevada, Case Nos.: 3:11-cv-00481-RCJ-VPC, 2:12-cv-01935-
RCJ-VPC, and 3:11-cv-00853-RCJ-VPC, June 2013.  Assess commercial success of Lysteda and related 
patents. 
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Expert Report of David Blackburn, Ph.D., Warner Chilcott Company, LLC v. Watson Laboratories, Inc. 
and Warner Chilcott Company, LLC v. Lupin Ltd. and Lupin Pharmaceuticals, Inc., United States District 
Court, District of New Jersey, 12-cv-2928-JAP-TJB, June 2013.  Assess commercial success of Lo 
Loestrin Fe and related patents. 

Expert Report of David Blackburn, Ph.D. and Declaration of David Blackburn, Edward L. White, P.C., v. 
West Publishing Corporation d/b/a “West”; and Reed Elsevier Inc., d/b/a LexisNexis, United States 
District Court, Southern District of New York, Case No. 12-cv-1340, September 2012 and October 
2012.  Assess economic factors related to fair use considerations in Lexis’s and West’s alleged 
copyright infringement. 

Expert Report of David Blackburn, Ph.D., William F. Shea, LLC, et al. v. Bonutti Research, Inc., et al., 
United States District Court, Southern District of Ohio, Case No. 2:10-cv-615, January 2012.  Assess 
issues relating to alleged competition related to Shea’s alleged breach of contract and other claims. 

Rule 26(b)(4) Expert Witness Disclosure of Plaintiffs Wildheart Entertainment, L.P., Maxim Langstaff, 
and Michele Langstaff, Wildheart Entertainment, L.P., Maxim Langstaff, and Michele Langstaff v. Higher 
Ground, LLC et al., Superior Court for the District of Columbia (Civil Division), Civil Action No. 2010 CA 
005253 B, June 2011.  Assess Wildheart’s claims for damages resulting from Higher Ground’s alleged 
breach of contract, interference, and other claims. 

Expert Report of David Blackburn and Christine S. Meyer, Waddington North America, Inc. v. Sabert 
Corporation, United States District Court for the District of New Jersey, Civil Action No. 2:09-cv-04883-
GEB-MCA, January 2011.  Assess Waddington’s claim for damages resulting from Sabert’s alleged 
infringement of patented metalized cutlery technology. 

Rebuttal Expert Report of David Blackburn, International Business Machines Corporation v. BGC 
Partners, Inc., BGC Brokers US, L.P., BGC Financial L.P., and BGC USA, L.P., U.S. District Court, Southern 
District of New York, Civil Action No. 1:10-cv-00128, November 2010.  Assess IBM’s claim for damages 
resulting from BGC’s alleged breach of contract and copyright infringement. 

Expert Report of David Blackburn, Danforth S. DeSena, DPM and Solstice Corporation v. Beekley 
Corporation, United States District Court, District of Maine, Civil Action No. 2:09-cv-00352-DBH, 
December 2009.  Assess DeSena’s claim for damages from Beekley’s alleged infringement of patented 
radiographic scanner technology. 

Report of David Blackburn on Claimed Monopolistic Impact of Proposed New York State Legislation 
(Senate Bill Number 3708-D), Letter to Governor David Paterson, December 2009. 

Expert Report of David Blackburn, Ph.D., Carolina Power & Light Co., et al. v. Aspect Software, Inc. and 
BellSouth Communications Systems, L.L.C., United States District Court, Eastern District of North 
Carolina, Western Division, Case No. 5:08-cv-00449, October 2009.  Assess Aspect’s indemnification 
obligation relating to a patent settlement entered into by Carolina Power. 

Expert Report of David Blackburn, Jose Estrada and Rene Byron Brizuela v. Toyota Motor Sales USA, Inc., 
et al., United States District Court, Central District of California, Case No. CV 08-05992 GAF(AJWx), 
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October 2009.  Assess Estrada’s claim for damages resulting from the alleged infringement of Estrada’s 
musical copyrights. 

Expert Report of David Blackburn, UMG Recordings, Inc., et al. v. Divx, Inc., et al., United States District 
Court, Central District of California, Case No. CV 07 06835 – AHM(AJWx), August 2009.  Rebuttal 
Expert Report of David Blackburn, September 2009.  Assess the extent and source of UMG’s damages 
resulting from Divx’s alleged infringement of UMG’s copyrighted works. 

Expert Report of David Blackburn, Ph.D., Dominion Resources, Inc. v. Aspect Software, Inc. and Rockwell 
Automation, Inc., United States District Court, Eastern District of Virginia, Case No. 3-08-cv-737, June 
2009.  Assess Aspect’s indemnification obligation relating to a patent settlement entered into by 
Dominion. 

Expert Report of David Blackburn, Ph.D., UMG Recordings, Inc., et al. v. Veoh Networks, Inc., et al., 
United States District Court, Central District of California, Case No. CV 07 5744 – AHM(AJWx), May 
2009.  Rebuttal Expert Report of David Blackburn, Ph.D., June 2009.  Assess the extent and source of 
UMG’s damages resulting from Veoh’s alleged infringement of UMG’s copyrighted works. 

Report of David Blackburn on Claimed Monopolistic Impact of Proposed New York State Legislation 
(Senate Bill Number 4487-B), Letter to Governor David Patterson, November 2008. 

Expert Report of Steven Schwartz and David Blackburn, Ford Motor Company v. Sudesh Agrawal, 
Cuyahoga County Court of Common Pleas, Case No. CV-04-536688, January 2008.  Assess class claim 
for damages resulting from Ford’s allegedly unlawful policies relating to excess wear and use. 

Live Testimony 

Trial Testimony, Adeia Guides, Inc. and Adeia Media Holdings, LLC v. BCE Inc., et al., Federal Court, 
Canada, Court File No. T-1184-21, May 2025.  Opine on the economic consequences of Adeia’s 
licensing behavior and the appropriate remedy for Adeia’s patent infringement claim. 

Deposition Testimony, BBK Tobacco & Foods, LLP v. Central Coast Agriculture, Inc., Case No. 19-cv-
05216, May 2025.  Assess claims for damages from alleged trademark infringement. 

Deposition Testimony, Otsuka Pharmaceutical Co., Ltd. v. Teva Pharmaceuticals Inc. and Teva 
Pharmaceuticals USA, Inc., United States District Court, District of Delaware, Case No. 1:22-cv-00513-
RGA, July 2024.  Assess issues related to commercial success of Otsuka’s tolvaptan products. 

Deposition Testimony, In re: Aflibercept Patent Litigation, United States District Court, Northern District 
of West Virginia, MDL No. 1:24-md-3103-TSK, relating to Regeneron Pharmaceuticals, Inc. v. Amgen 
Inc. (1:24-cv-39-TSK), July 2024.  Assess claims of irreparable harm and issues relating to the balance 
of hardships and public interest regarding a potential launch of Amgen’s proposed aflibercept 
biosimilar.      

Deposition Testimony, W.N. Motors, Inc. d/b/a Coastal Nissan v. Nissan North America, Inc., United 
States District Court, District of Massachusetts, Civil Action No. 1:21-cv-11266-ADB, April 2024.  Assess 
claims of liability and damages related to alleged discriminatory practices. 
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Arbitration Testimony, SESAC, Inc., SESAC, LLC, and SESAC Holdings, Inc. v. Radio Music License 
Committee, Inc., Arbitration Before the Hon. Vaughn Walker, Kenneth R. Feinberg, Esq. and Lee A. 
Freeman, Jr., Esq., March 2024.  Assess market shares for various performance rights organizations. 

Trial Testimony, ValveTech, Inc. v. Aerojet Rocketdyne, Inc., United States District Court, Western District 
of New York, Civil Action No.: 6:17-cv-06788, November 2023.  Rebut damages claims relating to 
alleged breach of contract and alleged trade secret misappropriation relating to rocket technology. 

Deposition Testimony, ICTSI Oregon v. International Longshore and Warehouse Union and International 
Longshore and Warehouse Union Local 8, United States District Court, District of Oregon, Case No. 
3:12-cv-1058-SI, July 2023.  Assess damages from illegal labor slowdown at Terminal 6 at the Port of 
Portland. 

Deposition Testimony, Schwab Capital Trust, et al. v. Celgene Corporation, et al., United States District 
Court, District of New Jersey, Case No. 2:20-cv-3754, April 2023.  Assess the sources of net revenue 
growth of and sales metrics for Celgene’s Otezla product relating to certain public statements. 

Deposition Testimony, BLS Pharma Inc. v. Inovio Pharmaceuticals, Inc. and Genetronics, Inc., Superior 
Court of California for the County of Orange, Case No. 30-2019-01119045-CU-CO-CJC, April 2022.  
Assess claims for damages relating to allegations of breach of contract. 

Deposition Testimony, John Waite et al. v. UMG Recordings, Inc., Capitol Records, LLC, and Does 1 
through 10, United States District Court, Southern District of New York, Civil Action No. 1:19-cv-
01091(LAK), March 2022.  Assess damages and issues relating to class certification in the context of 
alleged copyright infringement by UMG and Capitol. 

Deposition Testimony, BBK Tobacco & Foods, LLP v. Central Coast Agriculture, Inc., United States 
District Court, District of Arizona, Civil Action No. 2:19-cv-05216-PHX-MTL, December 2021.  Assess 
claims for damages relating to allegations of trademark infringement by CCA. 

Trial Testimony, Steuben Food, Inc. v. Shibuya Hoppmann Corp., Shibuya Kogyo Co., Ltd., and HP Hood 
LLC, United States District Court, District of Delaware, Case No. 1:19-cv-02181-CFC-CJB, November 
2021.  Assess damages due to alleged infringement of patents relating to aseptic filling machines. 

Deposition Testimony, ValveTech, Inc. v. Aerojet Rocketdyne, Inc., United States District Court, Western 
District of New York, Civil Action No.: 6:17-cv-06788, May 2021.  Rebut damages claims relating to 
alleged breach of contract and alleged trade secret misappropriation relating to rocket technology. 

Deposition Testimony, Express Lien, Inc. v. Handel, Inc. et al., United States District Court, Eastern 
District of Louisiana, Civil Action No. 19-10156, April 2021.  Assess liquidation damages and statutory 
copyright damages factors relating to claims of copyright infringement, breach of contract and fraud 
and unfair trade practice claims. 

Deposition Testimony, Steuben Food, Inc. v. Shibuya Hoppmann Corp., Shibuya Kogyo Co., Ltd., and HP 
Hood LLC, United States District Court, District of Delaware, Case No. 1:19-cv-02181-CFC-CJB, April 
2021.  Assess damages due to alleged infringement of patents relating to aseptic filling machines. 



 

© NERA www.nera.com | 14 
Public Television’s Written Rebuttal Statement  Blackburn Rebuttal Testimony, Attachment 1 
Consolidated Docket No. 19-CRB-0010 CD (2018-21) 

Deposition Testimony, Lipocine Inc. v. Clarus Therapeutics, Inc., United States District Court, District of 
Delaware, C.A. No.: 1:19-cv-6222-WCB, September 2020.  Assess damages due to alleged infringement 
of patents relating to oral testosterone medications. 

Deposition Testimony, Illumina, Inc. and Illumina Cambridge Ltd. v. BGI Genomics Co., Ltd., BGI 
Americas Corp., MGI Tech Co., Ltd., MGI Americas, Inc., and Complete Genomics Inc., United States 
District Court, Northern District of California, Case No. 3:19-cv-03770-WHO and Case No. 3:20-cv-
01465-WHO, April 2020.  Assess issues related to irreparable harm, balance of hardship and public 
interest in a patent dispute. 

Deposition Testimony, Fulfillium, Inc. v ReShape Medical, LLC and ReShape Lifesciences, Inc., United 
States District Court, Central District of California, Western Division, Case No. 8:18-cv-01265-RGK-PLA, 
July 2019.  Assess damages for ReShape’s alleged patent infringement relating to intragastric balloons. 

Deposition Testimony, Errant Gene Therapeutics, LLC v. Sloan Kettering Institute for Cancer Research 
and BlueBird Bio, Inc., Supreme Court of the State of New York, County of New York, Index No. 
150856/2017, May 2019.  Assess EGT’s claim for damages resulting from claims of fraud and breach of 
contract relating to gene therapy. 

Trial Testimony, United States of America v. Yu Xue and Tao Li, United States District Court for the 
Eastern District of Pennsylvania, Criminal No. 16-22, April 2019.  Rebuttal testimony relating to the 
Government’s valuation of trade secrets for sentencing guidelines. 

Deposition Testimony, Genentech, Inc., Biogen Inc., Hoffmann-La Roche, Inc., and City of Hope v. 
Celltrion, Inc., Celltrion HealthCare Co., Ltd., Teva Pharmaceuticals USA, Inc., and Teva Pharmaceuticals 
GmbH, United States District Court for the District of New Jersey, Case No. 1:18-CV-0f0574, September 
2018.  Assess issue of irreparable harm and public interest from Teva and Celltrion’s proposed 
rituximab biosimilar. 

Trial Testimony, Boehringer Ingelheim Pharmaceuticals Inc., Boehringer Ingelheim International GmbH, 
Boehringer Ingelheim Corporation, and Boehringer Ingelheim Pharma GmbH & Co. KG v. HEC Pharm 
Co., Ltd. et al., U.S. District Court, District of New Jersey, Case No. Civil Action No. 3:15-cv-05982-PGS-
TJB, June 2018.  Assess the commercial success of patents relating to Tradjenta and Jentadueto, 
pharmaceutical products sold by Boehringer. 

Deposition Testimony, Cascades Streaming Technologies, LLC v. Big Ten Network, LLC, U.S. District 
Court for the Northern District of Illinois, Eastern Division, Case No. 13-cv-01455, December 2017.  
Assess reasonable royalty damages relating to Big Ten Network’s alleged infringement of a Cascades 
patent relating to video streaming. 

Deposition Testimony, Boehringer Ingelheim Pharmaceuticals Inc., Boehringer Ingelheim International 
GmbH, Boehringer Ingelheim Corporation, and Boehringer Ingelheim Pharma GmbH & Co. KG v. HEC 
Pharm Co., Ltd. et al., U.S. District Court, District of New Jersey, Case No. Civil Action No. 3:15-cv-
05982-PGS-TJB, December 2017.  Assess the commercial success of patents relating to Tradjenta and 
Jentadueto, pharmaceutical products sold by Boehringer. 
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Deposition Testimony, The Chamberlain Group, Inc. v. Techtronic Industries Co. Ltd., et al., U.S. District 
Court, Northern District of Illinois, Eastern Division, Civil Action No. 1:16-cv-06097, July 2017.  Assess 
liability and damages related to TTI’s Walker Process antitrust counterclaims related to Chamberlain’s 
patent covering certain functionality of a garage door opener. 

Trial Testimony, California Berry Cultivars, LLC v. The Regents of the University of California and The 
Regents of the University of California v. California Berry Cultivars, LLC, Douglas Shaw, and Kirk Larson, 
U.S. District Court, Northern District of California, Case No. 3:16-cv-02477-VC, June 2017.  Testimony 
in equitable relief hearing. 

Rebuttal Hearing Testimony, On Behalf of SoundExchange, Inc., 16-CRB-0001-SR/PSSR (2018-2022) 
Determination of Royalty Rates and Terms for Transmission of Sound Recordings by Satellite Radio and 
“Preexisting” Subscription Services (SDARS III), Before the United States Copyright Royalty Judges, 
Library of Congress, Washington, D.C., May 2017.  Assess the proper methodology for evaluation of 
candidate benchmark license agreements related to interactive streaming services. 

Deposition Testimony, Marjam Supply Company v. Firestone Building Products Company, LLC; Firestone 
Diversified Products, LLC; and Genflex Roofing Systems, LLC, U.S. District Court, District of New Jersey, 
Case No. 11-cv-07119(WJM)(MF), April 2017.  Assess Marjam’s Robinson-Patman claims against 
Firestone and associated damages. 

Deposition Testimony, California Berry Cultivars, LLC v. The Regents of the University of California and 
The Regents of the University of California v. California Berry Cultivars, LLC, Douglas Shaw, and Kirk 
Larson, U.S. District Court, Northern District of California, Case No. 3:16-cv-02477-VC, March 2017.  
Assess UC’s claim for damages resulting from allegations of patent infringement and other claims. 

Deposition Testimony, 16-CRB-0001-SR/PSSR (2018-2022) Determination of Royalty Rates and Terms 
for Transmission of Sound Recordings by Satellite Radio and “Preexisting” Subscription Services (SDARS 
III), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., March 
2017.  Assess the proper methodology for evaluation of candidate benchmark license agreements 
related to interactive streaming services. 

Trial Testimony, Supernus Pharmaceuticals, Inc. v. Actavis Inc., and Actavis Laboratories FL, Inc., Actavis 
Pharma, Inc., Watson Laboratories, Inc., and ANDA, Inc., United States District Court, District of New 
Jersey, Civil Action No. 13-4740 (RMB) (JS) and Civil Action No. 14-1981 (RMS)(JS), December 2015.  
Assess the commercial success of Oxtellar XR, a pharmaceutical product sold by Supernus. 

Deposition Testimony (Rebuttal), Torrent Pharmaceuticals Limited and Apotex, Inc. and Mylan 
Pharmaceuticals, Inc., Petitioners v. Novartis AG and Mitsubishi Pharma Corp., Patent Owners, Before 
the Patent Trial and Appeal Board, Case IPR2014-00784, Case IPR2015-00518, Patent 8,324,283 B2, 
July 2015.  Assess the commercial success of Gilenya, a pharmaceutical product sold by Novartis. 

Deposition Testimony, Supernus Pharmaceuticals, Inc. v. Actavis Inc., and Actavis Laboratories FL, Inc., 
Actavis Pharma, Inc., Watson Laboratories, Inc., and ANDA, Inc., United States District Court, District of 
New Jersey, Civil Action No. 13-4740 (RMB) (JS) and Civil Action No. 14-1981 (RMS)(JS), July 2015.  
Assess the commercial success of Oxtellar XR, a pharmaceutical product sold by Supernus. 
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Deposition Testimony, Torrent Pharmaceuticals Limited and Apotex, Inc. and Mylan Pharmaceuticals, 
Inc., Petitioners v. Novartis AG and Mitsubishi Pharma Corp., Patent Owners, Before the Patent Trial and 
Appeal Board, Case IPR2014-00784, Case IPR2015-00518, Patent 8,324,283 B2, June 2015.  Assess the 
commercial success of Gilenya, a pharmaceutical product sold by Novartis. 

Rebuttal Hearing Testimony, On Behalf of SoundExchange, Inc., 14-CRB-0001-WR (2016-2020) 
Determination of Royalty Rates for Digital Performance in Sound Recordings and Ephemeral Recordings 
(Web IV), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., 
May 2015.  Assess webcasting and relationship to other music distribution channels. 

Direct Hearing Testimony, On Behalf of SoundExchange, Inc., 14-CRB-0001-WR (2016-2020) 
Determination of Royalty Rates for Digital Performance in Sound Recordings and Ephemeral Recordings 
(Web IV), Before the United States Copyright Royalty Judges, Library of Congress, Washington, D.C., 
May 2015.  Assess webcasting and relationship to other music distribution channels. 

Deposition Testimony, 14-CRB-0001-WR (2016-2020) Determination of Royalty Rates for Digital 
Performance in Sound Recordings and Ephemeral Recordings (Web IV), Before the United States 
Copyright Royalty Judges, Library of Congress, Washington, D.C., April 2015.  Assess webcasting and 
relationship to other music distribution channels. 

Deposition Testimony, Endo Pharmaceuticals Inc. and Grünenthal GmbH v. Actavis Inc., Actavis South 
Atlantic LLC, and Watson Pharmaceuticals, Inc., United States District Court for the Southern District of 
New York, C.A. No. 13-cv-436-TPG, February 2015.  Assess the commercial success of Opana ER, a 
long-acting opioid sold by Endo. 

Deposition Testimony, Carrier Corporation v. Goodman Global, Inc., Goodman Manufacturing 
Company, L.P., Goodman Global Holdings, Inc., Goodman Distribution, Inc., and Goodman Sales 
Company, United States District Court, District of Delaware, C.A. No. 12-930 (SLR), April 2014.  Assess 
commercial success of Carrier’s Infinity HVAC system and related patents. 

Deposition Testimony, Energy Intelligence Group, Inc. and Energy Intelligence Group (UK) Limited v. 
Canal Barge Company, Inc., United States District Court, Eastern District of Louisiana, Civil Action No.: 
12-cv-02107-JCZ-DEK, December 2013 and July 2013.  Assess EIG’s claim for damages resulting from 
Canal Barge’s alleged copyright infringement. 

Trial Testimony, Warner Chilcott Company, LLC v. Watson Laboratories, Inc. and Warner Chilcott 
Company, LLC v. Lupin Ltd. and Lupin Pharmaceuticals, Inc., United States District Court, District of New 
Jersey, 12-cv-2928-JAP-TJB and 11-cv-5048-JAP-TJB, October 2013.  Assess commercial success of Lo 
Loestrin Fe and related patents. 

Deposition Testimony, Machine Maintenance Inc., d/b/a Luby Equipment Services, Inc. v. Generac Power 
Systems, Inc., United States District Court, Eastern District of Missouri, Eastern Division, Case No: 4:12-
cv-793-JCH, September 2013.  Assess the reasonableness of Generac’s determination of the market 
opportunities available to Luby. 

Deposition Testimony, Warner Chilcott Company, LLC v. Watson Laboratories, Inc. and Warner Chilcott 
Company, LLC v. Lupin Ltd. and Lupin Pharmaceuticals, Inc., United States District Court, District of New 
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Jersey, 12-cv-2928-JAP-TJB and 11-cv-5048-JAP-TJB, August 2013.  Assess commercial success of Lo 
Loestrin Fe and related patents. 

Deposition Testimony, Ferring B.V. v. Watson Laboratories, Inc. - Florida, United States District Court, 
District of Nevada, Case Nos.: 3:11-cv-00481-RCJ-VPC, 2:12-cv-01935-RCJ-VPC, and 3:11-cv-00853-
RCJ-VPC, August 2013.  Assess commercial success of Lysteda and related patents. 

Deposition Testimony, Energy Intelligence Group, Inc. and Energy Intelligence Group (UK) Limited v. 
Canal Barge Company, Inc., United States District Court, Eastern District of Louisiana, Civil Action No.: 
12-cv-02107-JCZ-DEK, July 2013.  Assess EIG’s claim for damages resulting from Canal Barge’s alleged 
copyright infringement. 

Deposition Testimony, International Business Machines Corporation v. BGC Partners, Inc., BGC Brokers 
US, L.P., BGC Financial L.P., and BGC USA, L.P., U.S. District Court, Southern District of New York, Civil 
Action No. 1:10-cv-00128, December 2010.  Assess IBM’s claim for damages resulting from BGC’s 
alleged breach of contract and copyright infringement. 

Deposition Testimony, Danforth S. DeSena, DPM and Solstice Corporation v. Beekley Corporation, 
United States District Court, District of Maine, Civil Action No. 2:09-cv-00352-DBH, February 2010.  
Assess DeSena’s claim for damages from Beekley’s alleged infringement of patented radiographic 
scanner technology. 

Deposition Testimony, Carolina Power & Light Co., et al. v. Aspect Software, Inc. and BellSouth 
Communications Systems, L.L.C., United States District Court, Eastern District of North Carolina, 
Western Division, Case No. 5:08-cv-00449, December 2009.  Assess Aspect’s indemnification 
obligation relating to a patent settlement entered into by Carolina Power. 

Deposition Testimony, UMG Recordings, Inc., et al. v. Veoh Networks, Inc., et al., United States District 
Court, Central District of California, Case No. CV 07 5744 – AHM(AJWx), July 2009.  Assess the extent 
and source of UMG’s damages resulting from Veoh’s alleged infringement of UMG’s copyrighted 
works. 

Papers and Publications 

“Does Temporary Generic Competition Have a Lasting Impact on Branded Drug Sales?” (w/ R. 
Jørgensen), NERA Economics in Life Sciences White Paper, March 2021. 

“Impacts of Digital Video Piracy on the U.S. Economy” (w/ J. Eisenach and D. Harrison), Global 
Innovation Policy Center Paper, June 2019. 

“Glossary of Pharmaceutical Terms and Acronyms” (w/ C. Stomberg and O. Robles), NERA Economics 
in Life Sciences White Paper, June 2019. 

“The Impact of Online Video Distribution on the Global Market for Digital Content” (w/ J. Eisenach and 
B. Soria), NERA White Paper, March 2019. 

 “Calculating Damages in Patent Infringement” (w/ A. Cox and C. Meyer), Corporate Disputes, July-
September 2016. 
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“25 Percent, 50 Percent ... What’s In A Number?” (w/ C. Meyer), IPLaw360, June 23, 2011. 

“The 25 Percent Rule in Patent Damages: Dead and Now Buried” (w/ S. Tzenova), NERA Working 
Paper, June 10, 2011. 

 “Intellectual Property Valuation Techniques and Issues for the 21st Century,” (w/ B. Ray), in Intellectual 
Property Strategies for the 21st Century Corporation, John Wiley and Sons, Inc., 2011. 

“Secondary Currency in Circulation: An Empirical Analysis,” (w/ M. Colacelli), Journal of Monetary 
Economics, Volume 56, Issue 3, April 2009, pp. 295-308. 

 “Does the Supreme Court’s Decision in Quanta Affect Firms’ Incentives to Innovate?” (w/ B. Ray and L. 
Wu), NERA Working Paper, March 2009.  

“Words Matter: Economics & A Literal Reading of Mars, American Seating, and Monsanto-Ralph -- 
Potholes Along the Road to Economic Rationality?” (w/ P. Beutel), NERA Working Paper, March 10, 
2009. 

“Reasonable Royalties After eBay” (w/ C. Meyer), IPLaw360, September 24, 2007. 

“Where's the Economics Behind Lucent v. Gateway et al.?” (w/ M. Lopez), NERA Working Paper, March 
23, 2007, and Intellectual Property Today, April 10, 2007. 

“On-line Piracy and Recorded Music Sales,” Harvard University, 2005 (Working Paper). 

“Developing Superstars: The Effects of File Sharing on the Investment in New Talent,” Harvard 
University, 2005 (Working Paper). 

“Network Externalities and Copyright Enforcement,” Estudios de Economia, June 2002, v. 29, iss. 1, pp. 
71-88. 

Dissertation: “Essays on the Economics of Copying and the Recorded Music Industry,” Harvard 
University, 2005. 

Public Presentations 

GCR: Live Antitrust in Pharmaceuticals, Conference Co-Chair, October 2024. 

Focus on Biologics & Biosimilars: Antitrust, IP & Other Issues, Panelist, Pharma Law USA, October 2024. 

Antitrust and IP - A Tale of Two Industries, Antitrust Seminar, NERA Economic Research, Half Moon Bay, 
California, July 2023.  

GCR: Live Antitrust in Pharmaceuticals, Conference Co-Chair, December 2022. 
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I. Introduction 

As I mentioned in my written direct testimony, I have spent decades at the center of the 

long-standing, mutually beneficial partnership between Public Television and the cable industry, 

a partnership consistently reaffirmed through voluntary carriage agreements. These agreements, 

renewed over the years by cable operators and Public Television stations, ensure that cable 

systems carry not only the primary Public Television signal but also additional multicast digital 

streams. This enduring practice underscores the value that both parties place on maintaining 

broad access to Public Television programming. 

I am aware that other claimants have submitted testimony suggesting that the cable 

industry does not value Public Television programming. This claim is fundamentally inconsistent 

with my direct experience working alongside cable leaders on behalf of America’s Public 

Television Stations (APTS). In fact, as you will see in my testimony, public statements from 

cable executives– both in the press and before Congress – contradict this, and instead affirm their 

recognition of Public Television’s unique value and vital role in serving viewers across the 

country.  

In the sections that follow, I will respond to three assertions made by witnesses for other 

claimants. First, certain witnesses argue that the National Cable and Television Association 

(NCTA) and APTS voluntary carriage agreements were motivated by cable operators’ efforts to 

limit the number of Public Television multicast streams, rather than to recognize the value of 

Public Television programming. Second, certain witnesses contend that Public Television station 

signals and multicast streams were largely duplicative of one another and of other stations, 

thereby diminishing any marketplace value for cable operators. Third, some witnesses claim that 

the increased availability of Public Television content on free streaming platforms during the 
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2018–2021 period diluted its value to cable operators and reduced viewer demand for cable 

carriage. 

As I describe in further detail below, these assertions are not accurate. Indeed, Public 

Television’s enduring and productive relationship with the cable industry is compelling evidence 

of its programming’s value. For decades, cable companies have benefitted by offering their 

subscribers access to Public Television’s distinctive, high-quality programming, while Public 

Television reaches millions of cable households – entertaining families with acclaimed dramas 

and documentaries and introducing new generations to Big Bird and Elmo. I also understand that 

Public Television stations accounted for the majority of distant retransmissions during the 2018-

2021 period.  This widespread distant carriage further reflects the mutual commitment from both 

Public Television and cable to this partnership and its enduring value to American viewers. 

II. Public Television’s Cable Carriage Agreements Reflect the High Value the Cable 
Industry Placed on Public Television Programming 

Cable industry leaders have consistently acknowledged the value they placed on access to 

Public Television programming. These statements, made in connection with carriage agreements 

and congressional testimony, represent the cable industry’s recognition of Public Television’s 

unique role and high-quality content and indicate that the cable industry valued cable access to 

Public Television programming.  

A. Cable Industry Statements Associated with Voluntary Carriage Agreements 

In connection with the 2005 NCTA agreement, the NCTA, APTS, and Public 

Broadcasting Service (PBS) executed a joint letter to then-FCC Chairman Michael Powell, 

underscoring that the agreement provided a framework that would ensure that “a wide array of 
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new and diverse public television digital programming [ ] will be carried on cable systems 

serving a majority of cable customers.”1 

As support for the agreement, NCTA President & CEO Robert Sachs emphasized Public 

Television’s importance stating: “[p]ublic TV for many years has been an important outlet and 

educational resource for millions of Americans. Cable operators recognize that public TV has 

been a leader in producing new and compelling digital television content. Through the 

agreement, the cable industry is ensuring that our customers will benefit from the quality and 

creative non-commercial PTV digital content that is available today and will be offered in the 

future.”2  

Similarly, during the 2016 renewal of the NCTA agreement, NCTA president and CEO 

Michael Powell affirmed: “NCTA is pleased to extend our partnership with APTS and PBS to 

ensure that U.S. cable customers will continue to enjoy the quality programming provided by 

local public television stations.” Powell further emphasized that “Public television has long been 

an important part of cable’s video service, and we are pleased that it will continue to be in the 

future.”3 

 
1 NCTA, APTS & PBS, Joint Letter to Chairman Michael Powell (Jan. 31, 2005), CS Docket No. 
98-120, MB Docket No. 03-15. 
2 Statement of Robert Sachs, NCTA President & CEO, Regarding Public Television Digital 
Cable Carriage Agreement, National Press Club (Jan. 31, 2005). See also Public TV, Cable 
Industry Ink Digital Deal, CNET (Jan. 31, 2005), https://www.cnet.com/tech/tech-
industry/public-tv-cable-industry-ink-digital-deal/. 
3 APTS, PBS & NCTA, Statement Regarding Renewal of 2005 Public Television Digital Cable 
Carriage Agreement (Feb. 24, 2016), https://www.ncta.com/news/apts-pbs-and-ncta-statement-
regarding-renewal-of-2005-public-television-digital-cable-carriage-agreement. 
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Independent cable operators expressed the same view. In connection with the 2007 ACA 

agreement, ACA President and CEO Matthew M. Polka stated: “this agreement demonstrates 

independent cable’s support for Public Television’s innovative digital programming and the 

value-added by local public stations through carriage on independent cable systems.” Polka later 

reiterated during the 2008 ratification: “this agreement is a milestone for Hometown America 

and an example of how cooperation between broadcasters and cable operators benefit[] 

consumers who will now receive the best in national and local PBS programming.”4 

B. Congressional Testimony Reinforcing Value of Public Television Stations 

Beyond these agreements, cable leaders repeatedly testified before Congress about the 

importance of Public Television programming. For example, Michael Willner, former NCTA 

Vice President and CEO of Insight Communications, testified in 2002 during a hearing on 

“Public Broadcasting in the Digital Era”5:  

Given the role of public broadcasting, a number of cable operators have negotiated, 
and others continue to negotiate, complicated agreements with public television 
stations to carry their digital signals during this very, very complicated digital 
transition. For example, our company, Insight Communications, as Mr. Lawson has 
mentioned, recently announced an agreement to carry digital broadcast TV stations, 
public TV stations, in all of our franchise areas. Under the agreement, 31 stations are 
eligible for carriage, at their option, on virtually all of our cable systems throughout 
the Midwest. To create additional bandwidth and allow for such carriage, and it is a 
lot of bandwidth, Insight has invested more than $500 million to upgrade our cable 
systems. Indeed, the cable industry has spent over $60 billion to date, and continues 

 
4 American Cable Association, Press Release, ACA Ratifies Major Digital Carriage Agreement 
with Public Television (Jan. 31, 2005), https://acaconnects.org/press-releases/american-cable-
association-ratifies-major-digital-carriage-agreement-with-public-television/. 
5 Statement of Michael Willner, Corporation for Public Broadcasting Oversight and A Look Into 
Public Broadcasting In The Digital Era: Hearing Before the House of Representatives Committee 
on Energy and Commerce, Serial No. 107–133 at 69 (July 10, 2002), 
https://www.govinfo.gov/content/pkg/CHRG-107hhrg80683/pdf/CHRG-107hhrg80683.pdf. 
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to spend heavily, in corporate, privately funded funding to upgrade its networks for 
the digital transition.6 

Willner further noted that major operators like Time Warner and Comcast were negotiating 

similar agreements, concluding that compelling digital content is what will drive the digital 

transition and that is why cable operators like Insight and Time Warner have negotiated MSO-

wide digital carriage agreements with PBS:                                                                                                                                                                                                                                                        

Understand this: Cable networks, even at 750 megahertz, have limited bandwidth, and 
operators must manage that fact very closely in their customers' best interest. Insight 
is, by no means, alone in working with public broadcasting. Time Warner Cable has 
an agreement to carry some 140 TV stations during the digital transition. Here in the 
DC area, Comcast has negotiated directly with Channel 26 for their digital television 
signal, and 2 days ago announced yet another agreement in the Philadelphia market. 
Other major cable operators are negotiating with PBS stations to carry their digital 
signals. Mr. Chairman, when all is said and done, compelling digital content is what 
will drive the digital transition. That's why cable operators like Insight and Time 
Warner have negotiated MSO-wide digital carriage agreements with PBS.7 

In 2005, Kyle McSlarrow, President/CEO of NCTA, testified before the Senate on the 

“Digital Television Transition”, citing the PBS-APTS-NCTA carriage agreement as a success 

story of broadcast stations and the cable industry working together to enhance consumer benefits 

without government intervention: 

Cable customers with high-definition TV (HDTV) sets have even more options. They 
can receive a wide selection of programming transmitted in high definition, including 
23 HD cable networks that transmit much of their programming in high definition. In 
addition, cable operators are now voluntarily carrying the digital channels of a 
substantial number of over-the-air broadcast stations in addition to those stations’ 
analog signals—either through retransmission consent agreements with individual 
commercial stations or voluntary initiatives such as cable’s recent carriage agreement 
with public television stations. Significantly, cable’s contractual carriage agreement 

 
6 Id. 
7 Id. at 70. 
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with public television stations was reached through private negotiations—not Federal 
legislation or FCC regulations.8 

McSlarrow testified that voluntary carriage of multicast signals, including those from 

Public Television, would continue into the future: “I don’t think anybody disagrees with the 

importance of over-the-air broadcasting. And I have no doubt that it will maintain a viable 

presence in the future. And I have no doubt that, just as we do today, voluntarily, we will 

increasingly carry multicast signals from many commercial broadcasters, as well as the public 

television stations around the country.”9 

Further, in 2012, Melinda Witmer, then-Executive Vice President and Chief Video and 

Content Officer at Time Warner Cable, submitted written responses to the Senate Committee on 

Commerce, Science, and Transportation during a hearing on “The Cable Act at 20” affirming the 

value of public television content.10 Witmer specifically asserted that “TWC has long viewed 

public television stations as key partners in delivering high-quality content, including local 

programming, to our subscribers.”11 Witmer further explained that “when regulatory reforms 

have presented carriage issues for public television in the past, the cable industry and public 

television stations have worked together to resolve these issues on an industry-wide basis.  For 

instance, in 2005, when the transition to digital television was underway, the National Cable and 

Telecommunications Association reached an omnibus agreement with the Association of Public 

 
8 Statement of Kyle McSlarrow, Digital Television Transition: Hearing Before the Senate 
Committee on Commerce, Science & Transportation, S. HRG. 109–1121 at 23 (Feb. 17, 2005), 
https://www.congress.gov/109/chrg/CHRG-109shrg64975/CHRG-109shrg64975.pdf.  
9 Id. at 66. 
10 Statement of Melinda Witmer, The Cable Act at 20: Hearing Before the Senate Committee on 
Commerce, Science & Transportation, S. HRG. 112–856 (July 24, 2012) (responses to written 
questions submitted by Hon. Olympia J. Snowe to Melinda Witmer). 
11 Id. at 113. 
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Television Stations for multicast carriage of public television stations once the transition was 

complete.”12 

C. Other Claimants’ Erroneous Assertions Regarding the Diminished Value of 
Public Television Stations and Voluntary Carriage Agreements 

I understand that other claimants have submitted testimony speculating that the NCTA 

executed carriage agreements solely to avoid a legal requirement that cable companies carry 

multicast streams of broadcast stations. For example, Michael Nilsson for the Program Supplier 

Claimants asserts that the NCTA and APTS carriage agreement was made to avoid the “prospect 

that Congress might force them to carry” all Public Television multicast signals.13 This 

speculation is incorrect. Robert Sachs, NCTA President at the time of the 2005 agreement, 

explicitly rejected the notion that the agreement was driven by the FCC’s consideration of 

mandatory multicast carriage of Public Television stations.  Instead, the agreement was 

negotiated to ensure robust carriage of Public Television’s primary digital services while 

preventing a regulatory mandate to carry commercial stations’ multicast channels that, at the 

time, offered limited incremental value to viewers or to bandwidth-constrained cable systems. 

Moreover, the cable industry renewed its Public Television carriage agreements in 2016 and 

2022 on essentially the same terms—long after the FCC had concluded its consideration of 

expanding must-carry obligations to multicast streams. 

Claimants’ witnesses have also suggested that Public Television would give away its 

programming for little or no compensation, implying that stations lack bargaining power. Robert 

Majure for the Joint Sports Claimants (JSC) asserts that Public Television’s “goal of universal 

 
12 Id. at 114. 
13 Nilsson Amended Written Direct Testimony (WDT) at 17. 
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access naturally leads to a low price for the content it creates and that bargaining power depends 

on a negotiating party’s willingness to walk away from a deal.”14 This assertion ignores the 

unique regulatory framework within which these stations operate and overlooks the meaningful 

negotiating leverage they maintain. For example, as I testified before the Senate in 2009, Public 

Television stations declined to enter into a national carriage agreement with Dish Network 

because the proposed terms undermined localism—a core value of Public Television.15 At the 

time, I emphasized that: 

We must stress, however, that such a national carriage agreement must respect localism. 
Public television stations are some of the last locally owned and locally controlled media 
outlets in this country. We cannot accept any deal with Dish Network that undermines our 
local ability to serve our viewers. Local broadcasters’ rights to serve their local 
communities with programming and content designed to address local needs go directly 
to the core of SHVERA itself, and to the work of this committee over the years. We 
remain committed to a deal with Dish Network that serves our communities with the full 
complement of local programming and services in which the American public has 
invested, and as such, we cannot and will not accept anything that undermines our 
fundamentally local initiatives.16 

I strongly disagree with Mr. Nilsson’s testimony that the NCTA carriage agreement was 

made to avoid carrying more public television multicasts.17 As far as I am aware, Mr. Nilsson 

had no involvement in either the 2005 NCTA agreement or the 2007 ACA agreement – both of 

which explicitly addressed multicast carriage. His interpretation is therefore not grounded in the 

actual language or purpose of these agreements. In fact, the only agreement I am aware of that 

 
14 Majure Corrected WDT at 35, para. 64. 
15 Testimony of Lonna Thompson Acting COO, Sr. Vice President and General Council 
Association of Public Television Stations Before the Senate Committee on Commerce, Science, 
Transportation Subcommittee on Communications, Technology and the Internet (October 7, 
2009) https://www.commerce.senate.gov/services/files/EEDAE34F-F36D-4654-BD11-
AE76F922ABEC. 
16 Id.  
17 Nilsson Amended WDT at 17. 
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Mr. Nilsson participated in during that time was the 2008 DirecTV agreement with APTS and 

PBS, which contained no provisions regarding multicast carriage. That agreement lasted ten 

years and was never renewed because, by its expiration, federal law had already mandated the 

carriage terms it established. Moreover, Mr. Nilsson’s testimony introduces further confusion by 

asserting that he has represented DirecTV since 2019 while also claiming involvement in an 

“initial agreement of 1997.”18 I am not aware of any 1997 cable industry or satellite agreement 

involving public television, so it is unclear what Mr. Nilsson is referencing. These 

inconsistencies underscore that his characterization of the NCTA agreement is not credible and 

should be given no weight.  

Further as someone directly involved in negotiating the initial NCTA agreement, I can 

state unequivocally that its purpose was not intended to limit Public Television streams; rather, it 

reflected in part the cable industry’s decision to avoid carrying commercial multicast streams 

that, at the time, lacked significant value. As Robert Sachs emphasized, Public Television stood 

out as a leader in producing new and compelling digital content on its broadcast spectrum, while 

many other broadcasters offered little or no distinctive programming.19  Cable operators were 

focused on carrying high-quality, innovative digital content—and Public Television delivered 

exactly that, with numerous HD programs featuring superior video and sound quality that 

appealed to cable subscribers.20   

 
18 Nilsson Amended WDT at 7. 
19 Statement of NCTA President & CEO Robert Sach, Regarding Public Television Digital Cable 
Carriage Agreement, The National Press Club (Jan. 31, 2005). 
20 Id.  
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III. The Cable Carriage Agreements Ensured That Public Television Streams Were Not 
Substantially Duplicative 

Witnesses for several claimants argue that the majority of Public Television content is 

duplicative. For example, Leslie Marx for the Commercial Television Claimants (CTV) asserts 

that “PTV station signals are more prone to duplication,”21 while Christopher Bennett for CTV 

also claims that “some PTV signals are simulcast and offer duplicative content.”22 Robert Majure 

for JSC goes further, stating that “PTV content is highly duplicative, further reducing any 

marketplace value of that content to CSOs.”23 Similarly, Michael Nissenblatt for the Program 

Supplier Claimants asserts that although “each PBS Station may broadcast a limited amount of 

exclusive programming, in most cases, the majority of their programming was duplicative of 

content carried on other PBS Stations” and that required carriage of duplicative stations created 

bandwidth concern.24  Andrew Albert for JSC echoes these points, contending that distant public 

television stations were “duplicative of in-market stations and added little or no incremental 

value to the local feed” and that any non-duplicative content was insufficient to justify carriage 

value.25 

These assertions overlook the fact that duplication was a central issue in the negotiation 

of the NCTA and ACA carriage agreements. The cable industry agreed to accept only limited 

duplication across primary and multicast streams, and the agreements established clear standards 

to prevent substantial duplication. Specifically, the agreements incorporated “Substantial 

 
21 Marx WDT at 54, para. 125. 
22 Bennett WDT at 24, para. 60. 
23 Majure Corrected WDT at 38. 
24 Nissenblatt WDT at 11. 
25 Albert WDT at 16, para. 52. 



Public Television’s Written Direct Statement  Thompson Rebuttal Testimony - 11 
Consolidated Docket No. 19-CRB-0010 CD (2018-21) 

Duplication Criteria” aligned with the FCC’s duplication rules. Under these terms, duplication is 

measured by program episodes broadcast during a monthly period, based on each local station’s 

calendar and program services. Therefore, cable systems agreed to carry a Public Television 

station’s primary and multicast streams only if they met these substantial duplication criteria. If a 

station’s signal failed to comply, the burden of proof rested with the station to demonstrate 

compliance, and stations were given 90 days to cure any duplication issue.  In my experience, no 

cable system has ever raised a duplication issue with Public Television, which demonstrates that 

the standards in these agreements were effective. These provisions also ensured that multicast 

streams provided distinct programming and did not substantially duplicate the primary signal.  

Given these detailed requirements, it is clear that cable carriage of Public Television signals 

under these agreements during 2018-2021 did not result in substantial duplication. The 

negotiated standards reflected both parties’ commitment to delivering diverse, high-quality 

programming to viewers while preserving bandwidth efficiency for cable operators. 

IV. Streaming of Public Television Programming Did Not Demonstrably Affect the High 
Value That the Cable Industry Placed on Public Television Programming 

Certain witnesses also argue that the rise of streaming diminished the value cable 

operators placed on Public Television programming. For example, Leslie Marx asserts that PBS’s 

decision to offer PBS Live Streaming for free “suggests a willingness to accept a low or zero 

price in the hypothetical market for the signals that it offers, consistent with a goal of 

maximizing access rather than maximizing revenues or profit.”26   

 
26Marx WDT at 52, para. 119.  
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These assertions ignore the broader context. In the 2010s, both commercial and 

noncommercial broadcasters began making their programming available via online streaming 

platforms. This shift reflected an industry-wide trend toward digital accessibility, not a departure 

from traditional distribution models or a signal that Public Television programming lacked value. 

In fact, Public Television continued to invest heavily in high-quality, locally relevant 

programming, ensuring its content remained indispensable across every platform. 

By the time that the cable carriage agreements were renewed, it was widely understood 

that some Public Television programming (like most other types of programming) was available 

online. Yet, the cable industry agreed to renew the carriage agreements on essentially the same 

terms, imposing no restrictions on Public Television stations’ ability to make their programs 

available on streaming platforms, other than a simple requirement to provide notice to cable 

operators. 

This decision speaks volumes as it demonstrates that cable companies continue to 

recognize the unique value of Public Television programming, regardless of its availability on 

other platforms. Rather than viewing streaming as a threat, the cable industry reaffirmed its 

commitment to distributing Public Television content, underscoring the enduring strength of this 

partnership. 

V. Conclusion 

On behalf of America’s Public Television Stations, I have worked with the cable industry 

for decades, during an era of significant technological changes. While our interests were not 

always aligned, Public Television stations and the cable industry consistently achieved a 

mutually beneficial outcome: delivering distinctive, award-winning Public Television 
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programming to cable subscribers while sustaining local stations across the country. The 

widespread availability of Public Television programming on cable during the time period at 

issue existed because both parties invested in this partnership. That success would not have been 

possible without the value each side brought to the table.





































































































































































































































































































































































































































































































Public Television’s Written Rebuttal Statement  Epstein Rebuttal Testimony 
Consolidated Docket No. 19-CRB-0010 CD (2018-21) 

Before the  
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
  

In re  

DISTRIBUTION OF CABLE ROYALTY 
FUNDS 

CONSOLIDATED DOCKET  
NO. 19-CRB-0010 CD (2018-21) 

 

 

 

 

 

 
REBUTTAL TESTIMONY OF DIANA EPSTEIN 

 
 

 
 
 
 
 

December 19, 2025 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
  









 

 
 

 

Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
 
In re 
 
DISTRIBUTION OF CABLE ROYALTY 
FUNDS 
 

 
 
CONSOLIDATED PROCEEDING  
NO. 19-CRB-0010 CD (2018-21) 
 

 
DECLARATION OF PHIL HILL 

 
I, Phil Hill, declare: 

1. I am an attorney in the law firm of Covington & Burling LLP, counsel for Public 

Broadcasting Service (“PBS”) and the Public Television Claimants in the above-captioned 

proceeding.   

2. The redacted material in the Written Rebuttal Statement of Public Television was 

designated by Joint Sports Claimants (“JSC”) as “RESTRICTED pursuant to the February 17, 

2022 Protective Order and Order No. 27.”  

3. The attached redaction log identifies each such item and a description of the 

material sufficient to permit any entity not entitled to view the material to challenge JSC’s 

designation. 

4. I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge, information and belief. 

 

Executed December 19, 2025. 
________________________________ 
Phil Hill





Proof of Delivery

 I hereby certify that on Friday, December 19, 2025, I provided a true and correct copy of the

2018-2021 CD - PTV WRS Volume I of II (PUBLIC) to the following:

 American Society of Composers, Authors and Publishers, represented by Sam Mosenkis,

served via E-Service at smosenkis@ascap.com

 Broadcast Music, Inc., represented by Brian A Coleman, served via E-Service at

Brian.Coleman@faegredrinker.com

 Broadcast Music, Inc., ASCAP, SESAC (joint participants), represented by Jennifer T. Criss,

served via E-Service at jennifer.criss@faegredrinker.com

 Canadian Claimants Group, represented by Lawrence K Satterfield, served via E-Service at

lksatterfield@satterfield-pllc.com

 Commercial Television Claimants, represented by David J Ervin, served via E-Service at

dervin@crowell.com

 Devotional Claimants, represented by Arnold P Lutzker, served via E-Service at

arnie@lutzker.com

 Global Music Rights, LLC, represented by Scott A Zebrak, served via E-Service at

carly@oandzlaw.com

 Joint Sports Claimants, represented by Michael E Kientzle, served via E-Service at

michael.kientzle@arnoldporter.com

 Major League Soccer, L.L.C., represented by Edward S. Hammerman, served via E-Service

at ted@copyrightroyalties.com

 Multigroup Claimants, represented by Brian D Boydston, served via E-Service at

brianb@ix.netcom.com

 Powell, David, represented by David Powell, served via E-Service at

davidpowell008@yahoo.com



 Program Suppliers, represented by Lucy H Plovnick, served via E-Service at lhp@msk.com

 SESAC Performing Rights, LLC, represented by Christos P Badavas, served via E-Service

at cbadavas@sesac.com

 Signed: /s/ Dustin Cho


	Introductory Memorandum
	Summary of Witness Testimony
	Blackburn WRT
	Blackburn Rebuttal Report FINAL
	I. Introduction

	Attachment 1
	Attachment 2
	Copyright Royalty Board Documents


	Thompson WRT
	Thompson WRT
	LonnaThompsonDeclaration 5.pdf

	Kheyfets WRT (Public)
	Presser WRT
	Miller WRT
	I. Introduction

	Smith WRT
	I. Introduction
	II. PBS Coverage Analysis
	DECLARATION

	Epstein WRT
	I. Introduction
	II. PBS Localization
	DECLARATION

	Declaration Regarding Confidentiality Designations



