Before the RECEEVED

COPYRIGHT ROYALTY BOARD

Washington, D.C. NOV 1 4 2008

) Copyright Royalty Board
In the Matter of )

) Docket No.
Distribution of the 1999 and )
2000 Satellite Royalty Funds )

)

)
In the Matter of )

) Docket No. 2005-2 CRB SD 2001-2003
Distribution of the 2001, 2002 )
and 2003 Satellite Royalty Funds )

)

PHASE I PARTIES’
NOTICE OF PHASE I SETTLEMENT
AND MOTION FOR FURTHER DISTRIBUTION

The undersigned representatives of all of the Phase I categories to which royalties have
been allocated in prior satellite royalty distribution proceedings (“Phase I Parties”) submit the
following Notice of Phase I Settlement and, pursuant to Sections 801(b)(3)(A) and (C) of the
Copyright Act, 17 U.S.C. §§ 801(b)(3)(A) & (C), Motion for Further Distribution (“Motion”), in
connection with the 1999, 2000, 2001, 2002, and 2003 satellite royalty funds (“1999-2003
Satellite Royalties”).

I. NOTICE OF PHASE I SETTLEMENT

The Phase I Parties are pleased to notify the Copyright Royalty Judges (“Judges”) that
they have reached a settlement of all outstanding Phase I controversies regarding distribution of

the 1999-2003 Satellite Royalties. The Phase I Parties have agreed among themselves, on a
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confidential and non-precedential basis, on the Phase I allocation of the 1999-2003 Satellite

Royalties in their entirety.

I1. MOTION FOR FURTHER DISTRIBUTION

As discussed below, the Phase I Parties request that the Judges take the following actions:
(1) reserve $15,140,000 of 1999-2003 Satellite Royalties to satisfy resolution of the limited
Phase II controversies identified in comments previously filed with the Judges and (2) authorize
a lump-sum distribution of all remaining 1999-2003 Satellite Royalties to the Phase I Parties,
through a common agent.

Given the current condition of the economy, obtaining distribution of the maximum
possible amount of 1999-2003 Satellite Royalties prior to the end of this year is most important
to the Phase I Parties and the claimants they represent. The Phase I Parties recognize that the
Judges have many pending matters. However, they respectfully urge the Judges to authorize the
requested distribution of these funds as expeditiously as possible and, in any event, complete the
distribution no later than December 15, 2008.

A. Sections 801(b)(3)(A) and (C) Permit The Judges To Authorize
The Requested Distribution.

Section 801(b)(3)(A) of the Copyright Act vests the Judges with authority:

To authorize the distribution, under sections 111, 119, and 1007, of
those royalty fees collected under sections 111, 119, and 1005, as
the case may be, to the extent that the Copyright Royalty Judges
have found that the distribution of such fees is not subject to
controversy.

17 U.S.C. § 801(b)(3)(A). As discussed below, because a global Phase I settlement has been

reached as to the 1999-2003 Satellite Royalties, and because the Phase I Parties are not seeking
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the distribution of any satellite royalties that are in controversy, the requested distribution is
appropriate under the foregoing statutory provision.

The Copyright Office (“Office”) previously authorized a 50% partial distribution of both
the 1999 and 2000 satellite royalty funds. See Distribution Order, Docket No. 2001-5 CARP SD
99 (October 17, 2001); Distribution Order, Docket No. 2001-7 CARP SD 2000 (June 21, 2005).
Thereafter, the Judges authorized a 50% partial distribution of the 2001, 2002, and 2003 satellite
royalty funds. See Distribution Order, Docket No. 2005-2 CRB SD 2001-2003 (September 13,
2005). Thus, the Office currently is holding in reserve approximately 50% of the 1999-2003
Satellite Royalties. As of September 30, 2008, that reserve amounted to just under $219 million.
An important factor motivating a settlement among the Phase I Parties was the desire to receive
the maximum possible share of the amount being held by the Office before the end of the current
year.

Based upon the comments previously filed with the Judges,' Phase II disputes over the
1999-2003 Satellite Royalties exist in only three categories -- Program Suppliers, Devotional

Claimants and Joint Sports. The Phase I Parties believe, based on their analysis of the comments

" The following comments were filed in response to the Judges’ Federal Register Notice, 73 Fed. Reg.
5597 (January 30, 2008) requesting comments regarding the existence of controversies as to the 1999-
2005 satellite royalty funds: Comments of Phase II Claimant Major League Soccer, LLC on the
Existence of a Controversy (dated February 28, 2008); Independent Producers Group Comments on
Existence of Controversies (Phase I and Phase II) Relating to Distribution of 1999-2005 Satellite Royalty
Funds (dated February 28, 2008); Comments of the MPAA-represented Program Suppliers on the
Existence of Controversies (dated February 29, 2008); Comments of the Joint Sports Claimants (dated
February 29, 2008); Comments of the Broadcaster Claimants Group on Existence of Controversies (dated
February 29, 2008); Comments of the Music Claimants on the Existence and Extent of Controversies
Regarding the Distribution of the 1999, 2000, 2001, 2002, 2003, 2004 and 2005 Satellite Royalty Funds
and Consideration of Consolidating Multiple Royalty Years (dated February 29, 2008); Comments of
Devotional Claimants (dated February 29, 2008); Joint Comments of HSN LP, Home Shopping En
Espangol GP, Ingenious Designs, AST LLC, USA Broadcasting Productions, Inc., Studios USA and
Interactive Corp. (dated February 29, 2008); Comments of Phase II Claimant Arena Football League,
LLC on the Existence of a Controversy (dated February 29, 2008).
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and their experience with prior Phase II controversies, that (1) a reserve of $15,140,000 --
divided equally among each of the five years -- is sufficient to satisfy these controversies; and (2)

the reserve amount should be allocated as follows among the Phase I categories with Phase II

controversies:
Reserve For Phase II Controversies
Phase I Program Category Requested Reserve Amount
Program Suppliers $9,500,000.00
Joint Sports $3,500,000.00
Devotional Claimants $2,140,000.00
TOTAL $15,140,000.00

The Phase I Parties respectfully request that the Judges specify the above-identified
separate reserve amount for each of the affected Phase I program categories rather than a lump-
sum reserve. Such separate reserves will enable the Phase I Parties to properly allocate the funds
distributed pursuant to this Motion and their settlement agreéments. The Phase I Parties have
been informed by the Licensing Division that no additional administrative costs will be deducted
from the 1999-2003 Satellite Royalties in the event of a Phase II proceeding. Therefore, the
Judges may accept the above-specified amounts as a sufficient reserve to satisfy the resolution of
the existing Phase II controversies and may authorize a lump-sum distribution of all remaining
1999-2003 Satellite Royalties to the Phase I Parties through a common agent.

If the Judges nonetheless believe it is necessary or advisable to seek further information
before specifying reserves for the amounts that are in controversy in the identified Phase II
disputes, they may wish to proceed under Section 801(b)(3)(C) of the Copyright Act, which

states:
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Notwithstanding section 804(b)(8), the Copyright Royalty Judges,
at any time after the filing of claims under section 111, 119, or
1007, may, upon motion of one or more of the claimants and after
publication in the Federal Register of a request for responses to the
motion from interested claimants, make a partial distribution of
such fees, if, based upon all responses received during the 30-day
period beginning on the date of such publication, the Copyright
Royalty Judges conclude that no claimant entitled to receive such
fees has stated a reasonable objection to the partial distribution,
and all such claimants--

(1) agree to the partial distribution;

(1))  sign an agreement obligating them to return any
excess amounts to the extent necessary to comply
with the final determination on the distribution of
the fees made under subparagraph (B);

(iii)  file the agreement with the Copyright Royalty

Judges; and
(iv)  agree that such funds are available for distribution.

17 U.S.C. § 801(b)(3)(C). Here, the statutorily prescribed deadlines for filing claims for the
1999-2003 Satellite Royalties have passed. Furthermore, the Phase I Parties (1) agree to the
distribution requested in this Motion; (2) agree that the requested portions of the 1999-2003
Satellite Royalties are available for distribution; (3) agree to sign the separate agreement
contemplated in Section 801(b)(3)(C)(ii) obligating them to return any excess royalty amounts
received, in a form to be provided by the Office or the Judges, in advance of the requested
distribution; and (4) agree to file such an agreement with the Office or the Judges, or as
otherwise directed. Any Notice issued pursuant to Section 8§01(b)(3)(C) should include a request
to interested claimants for specific comments on the extent to which any previously identified
Phase II controversies continue to exist and the dollar amount the interested claimant reasonably
believes should be withheld to account for each remaining controversy.

The Phase I Parties request that the Judges authorize a lump-sum distribution of all of the

remaining 1999-2003 Satellite Royalties to the Phase I Parties, net of any reserve amounts for
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Phase II controversies. The Phase I Parties agree to identify a common agent to receive the
lump-sum distribution.

B. The Requested Distribution Is Warranted.

The practice of authorizing partial distributions is rooted in sound policy considerations.
As Congress itself recognized in enacting the Copyright Royalty Distribution and Reform Act of
2004 (“CRDRA”), early distributions are “particularly important” to copyright owners “since
there is often a lengthy period of time between the payment of royalties by copyright users and
the conclusion of the distribution proceedings.” H.R. Rep. No. 108-408 at 23 (2004).

Here, in light of the global settlement of all Phase I controversies among the Phase |
Parties regarding the 1999-2003 Satellite Royalties, the largest possible distribution is warranted
at the earliest possible time. Phase I Parties are seeking distribution of satellite royalties that
were deposited as long as eight years ago. It is unnecessary to continue to hold funds which the
parties agree should be distributed.

Accordingly, and pursuant to Sections 801(b)(3)(A) and (C) of the Copyright Act, 17
U.S.C. §§ 801(b)(3)(A), (C), the Phase I Parties agree and respectfully request that the Judges:

1. Reserve $15,140,000 to satisfy resolution of all Phase II controversies as to the
1999-2003 Satellite Royalties and allocate the amount among those Phase I
categories provided above; and

2. Authorize, pursuant to Section 801(b)(3)(A), an immediate lump-sum further
distribution of all of the remaining 1999-2003 Satellite Royalties to the Phase I
Parties through a common agent identified by the Phase I Parties; or

3. If the Judges deem it necessary, authorize, pursuant to Section 801(b)(3)(C), an

immediate lump-sum further distribution to the Phase I Parties, through a
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common agent identified by the Phase I Parties, of all 1999-2003 Satellite

Royalties remaining after setting Phase II reserve amounts determined on the

basis of comments filed in response to a Federal Register Notice issued pursuant

to that Section.

Respectfully submitted,

PROGRAM SUPPLIERS
e U0,

Gregory O Olarliran

D.C. Bar No. 455784
Dennis Lane

D.C. Bar No. 953992
Lucy Holmes Plovnick

D.C. Bar No. 488752
STINSON MORRISON HECKER LLP
1150 18" Street, N.W., Suite 800
Washington, D.C. 20036
Telephone: (202) 785-9100
Fax: (202) 572-9970
golaniran@stinson.com
Iplovnick@stinson.com

PUBLIC TELEVISION CLAIMANTS

‘vi\aibg QA. DWQ// L0

Ronald G. Dove, Jr.

D.C. Bar No. 430533
COVINGTON & BURLING LLP
1201 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2401
Telephone: (202) 662-5685
Fax: (202) 778-5685
rdove@cov.com
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JOINT SPORTS CLAIMANTS

Koleet Hlaw Qa/wthW

Robert Alan Garrett

D.C. Bar No. 239681
Michele J. Woods

D.C. Bar No. 426137
ARNOLD & PORTER LLP
555 Twelfth Street, N.W.
Washington, D.C. 20004-1206
Telephone: (202) 942-5000
Fax: (202) 942-5999
robert garrett@aporter.com
michele woods@aporter.com

BROADCASTER CLAIMANTS GROUP

Jolhn T Sle&)a,dr/wﬂ

John 1. Stewart, Jr.

D.C. Bar No. 913905
R. Elizabeth Abraham

D.C. Bar No. 494101
CROWELL & MORING LLP
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2595
Telephone: (202) 624-2685
Fax: (202) 628-5116
jstewart@crowell.com




MUSIC CLAIMANTS

AMERICAN SOCIETY OF COMPOSERS, BROADCAST MUSIC, INC.
AUTHORS AND PUBLISHERS

o —— Mpaewk«ﬁ/m Josepte T DMDVM//D’D

Joan M. McGivern Marvin L. Berenson

Samuel Mosenkis Joseph J. DiMona
N.Y.#2628915 D.C. Bar No. 412159

ASCAP BROADCAST MUSIC, INC.

One Lincoln Plaza 320 West 57™ Street

New York, NY 10023 New York, NY 10019

Telephone: (212) 621-6450 Telephone: (212) 830-2533

Fax: (212) 787-1381 Fax: (212) 397-0789

smosenkis@ascap.com jdimona@bmi.com

Mlchael Js Remlngton

D.C. Bar No. 344127
Jeffrey J. Lopez

D.C. Bar No. 453052
DRINKER BIDDLE & REATH LLP
1500 K Street, NW — Suite 1100
Washington, D.C. 20005
Telephone: (202) 842-8823
Fax: (202) 842-8465
michael.remington@dbr.com
jeffrey.lopez@dbr.com
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SESAC, INC.

Uolew ©- Bm/m

John C. Beiter
TN Bar No. 12564
ZUMWALT, ALMON & HAYES PLLC
1014 16™ Avenue South
Nashville, TN 37212
Telephone: (615) 256-7200
Fax: (615)256-7106
jbeiter@zahlaw.com

DEVOTIONAL CLAIMANTS

Arootd P. Lu/f'vfm/m

Arnold P. Lutzker

D.C. Bar No. 101816
LUTZKER & LUTZKER LLP
1233 20" Street, NW, Suite 703
Washington, D.C. 20036
Telephone: (202) 408-7600
Fax: (202) 408-7677
arnie@lutzker.com

Date: November 14, 2008

DB02/762224.0040/8187403.5 1S09



CERTIFICATE OF SERVICE

I hereby certify that on this 14th day of November, 2008, a copy of the foregoing Phase I
Parties Notice of Phase I Settlement and Motion for Further Distribution by Federal Express

overnight mail, Saturday delivery, to all of the individuals listed below:

Brian D. Boydston

Pick & Boydston, LLP

1000 Wilshire Boulevard, Suite 600

Los Angeles, CA 90017

Counsel to Independent Producers Group

Edward S. Hammerman

Hamerman PLLC

5335 Wisconsin Avenue, N.W., Suite 440
Washington, D.C. 20015-2052

Counsel to Arena Football League LLC
and Major League Soccer, LLC

Arnold P. Lutzker

Allison Rapp

Jeannette Maurer Carmadello
Lutzker & Lutzker LLP

1233 20" Street, N.W., Suite 703
Washington, D.C. 20036

Counsel to HSN LP, Home Shopping
En Espangol GP, Ingenious Designs,
AST LLC, USA Broadcasting
Productions, Inc. Studios USA

and Interactive Corp. @W ¢ %

Gregory O/Olanlran
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