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I Evidence of Value in the 2018-21 Period

A. JSC Content Was Highly Valuable During the 2018-21 Period

1. As set forth in JSC’s PFF, the record in this proceeding establishes that JSC content
was extremely valuable to CSOs during the 2018-21 period.! CSOs were willing to pay
disproportionately high amounts to carry JSC content because it was particularly valuable in
attracting and retaining subscribers.? Given the value of JSC content, CSOs chose to carry
significant quantities of it on distant signals—thousands of unique games, carried on a majority of
the most widely retransmitted distant commercial signals, retransmitted in areas where it is highly
valuable.’

2. JSC does not restate those proposed findings herein; instead, in this section, JSC
focuses on new or revised claims made in other parties’ proposed findings regarding the value of
JSC programming. For the reasons set forth below, these parties’ claims fail to disprove the very
high value of JSC content to cable operators during the period at issue.

1. CSOs Distantly Retransmitted a Significant Quantity of JSC Content During

the 2018-21 Period (Response to PTV PFF 49 4-6, PS PFF 44 17-18, 85, 190,
238-46;, CCG PFF 99 84-90)

3. Program Suppliers assert that the relative volume of JSC content during the 2018-
21 period was low because it had migrated to other platforms, such as cable networks, and that the
quantity of compensable non-JSC “Other Sports” was greater than the volume of JSC sports
programming.* PTV?> and CCG® likewise assert that JSC programming represented a relatively

small share of the total programming volume on distant signals during the 2018-21 period.

1 JSC PFF §§ LA.1-4.
2JSC PFF § 1.A.1.
3JSC PFF § 1.A.2.

4 PS PFF §§ IVA, C.
S PTV PFF 94 4-6.

6 CCG PFF 99 84-90.
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However, the record demonstrates that a significant quantity of JSC content remained on distant
signals during the 2018-21 period and that it was highly valuable. And, as has always been the
case, relatively small volumes of JSC content were far more valuable to CSOs than relatively large,

7

fungible volumes of other claimant categories.” This was true during 2020 as well,

notwithstanding the cancellation of some sports events as a result of the COVID-19 pandemic.®

4. Sports Migration. While Program Suppliers frame the “[c]ontinued migration” of
sports programing from broadcast television to cable and streaming as a “‘changed circumstance”
that would purportedly justify decreasing the JSC share of royalties, that is not what the record
reflects.” According to Program Suppliers, the alleged migration of JSC content to other platforms
began in 2005.'"° And Program Suppliers made exactly the same argument in the 2010-13 and
2014-17 proceedings.!!

5. There is no evidence that sports migration increased during the 2018-21 period.
Just the opposite: the record demonstrates that CSOs retransmitted thousands of distinct JSC games

on distant signals during the 2018-21 period, including hundreds of MLB and NFL games, and

thousands of NCAA football and men’s basketball games.!> Most distant commercial signals

TEx. 7100 (Albert WDT) 9 32, p.11; Ex. 7103 (Bortz Report) pp.16-17 and Table II-1; Ex. 7109 (Majure CWDT)
33, p.18..

8 Ex. 7106 (Harvey CWDT) p.24 and Table 10; Ex. 7109 (Majure CWDT) 99 35-36, pp.19-20.

°PS PFF § IV.C.

10 PS PFF 9 238.

11'PS 2014-17 PFF 9 234, In re Distribution of Cable Royalty Funds, No. 14-CRB-0010-CD (2010-13), eCRB No.
2377 (“Over the past 30 years, the number of live professional and college team sports games on local over-the air TV
stations has significantly declined.”); PS 2010-13 PFF 9 286, In re Distribution of Cable Royalty Funds, No. 16-CRB-
0009-CD (2014-17), eCRB No. 28240 (“Over the past 30 years, the number of live professional and college team
sports games on local over-the-air TV stations has significantly declined.”).

12 Ex. 7106 (Harvey CWDT) 9§ 32 and Table 9, p. 23. As Mr. Harvey explained at the hearing, the games are “unique”
in the sense that there are subscribers who receive these games only distantly because they are not available on the
subscribers’ local signals. Tr. 1588:1-16 (Harvey).
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during the 2018-21 period carried JSC programming,'* and CSOs distantly retransmitted JSC
content to areas of the country where it is highly valuable. !4

6. Volume Does Not Equal Value. The relative volume of JSC content does not
indicate its share of value because JSC content cannot be measured on a per-minute or other
volume basis.!> During the 2018-21 period, cable operators were willing to pay very high sums
for small amounts of JSC programming, while at the same time paying little or nothing at all to
carry other types of content.'® Real-world transactions between CSOs and cable networks revealed
that JSC content commanded prices tens or hundreds of times higher than other content on a

7 Small handfuls of JSC games commanded prices that exceeded the

volume-adjusted basis.!
collective price of entire cable channels. '

7. Other Sports. Program Suppliers assert that the “weighted volume shares of
Program Suppliers-claimed and Commercial Television-claimed Other Sports programming
carried out-of-market on U.S. commercial stations were greater than JSC-claimed sports
programming on those same stations”!'? and that some “Other Sports” programs “may equal or
exceed the popularity of JSC programming.”*® The record demonstrates, however, that the non-

live, non-team “Other Sports” programming in the Program Suppliers and CTV categories was far

less valuable than JSC content.?!

13 Ex. 7106 (Harvey CWDT) 9 34 and Table 11, pp.24-25.

14 Ex. 7106 (Harvey CWDT) 99 1, 37-55, pp.6, 26-32 & Ex. 7100 (Albert WDT) § 33, pp.11-12.

15 Ex. 7100 (Albert WRT) 9 10, p.6; Ex. 7102 (Albert WST) 4 35-38, pp.15-16; Ex. 7103 (Bortz Report) pp.16-17
and Table II-1; Ex. 7109 (Majure CWDT) 9 33-34, pp.18-19; Ex. 7114 (Payne WRT) q 23, p.10; Tr. 1430:9-1431:2
(Albert); Tr. 1478:20-1479:11 (Payne) (“[S]ports is so unique and you don’t really care about the minutes. You care
about the game. You care about your team. You care about what’s happening live.”).

16 1d.

17 Ex. 7109 (Majure CWDT) q 23, p.14.

18 Ex. 7109 (Majure CWDT) ] 33-34, pp.18-19; Ex. 7100 (Albert WDT) q 28, p.10; see also Ex. 7103 (Bortz Report)
pp-15-17 and Table II-1.

19 pS PFF 9 192.

20 Id 99 85-86.

21 Ex. 7107 (Harvey WRT) 49 16-20, pp.15-17; Ex. 7101 (Albert WRT) q 10, p.6; Ex. 7102 (Albert WST) q 8, pp.4-5;
Ex. 7114 (Payne WRT) q 19, p.8; Tr. 1605:1-16:06:10 (Harvey).
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8. “Other Sports” consists primarily of unremarkable content with little or no market
value, such as comic videos of crashes and bloopers, talk shows, and documentaries such as
“Whacked Out Sports.”?> CSOs valued JSC content far more highly than these types of “Other
Sports” programs.

9. No witness testified that “Other Sports” content had substantial relative value nor
that any CSO chose to retransmit distant signals for their “Other Sports” content. At most, Mr.
Nissenblatt testified that “Sporting events like NASCAR, the Olympics, you know, Olympics,
especially, but NASCAR, wrestling, if you’re in the south, those, you know, sports shows can out-

rate, you know, things like baseball, basketball, and hockey.”**

This testimony—which is
expressed conditionally and without corroboration—fails to demonstrate the relative marketplace
value of “Other Sports” content during the 2018-21 period. The Judges have recognized that
viewership alone does not measure relative marketplace value, because CSOs are willing to pay
substantially more for some types of programming than other programming with similar or higher
levels of viewing.?> Mr. Nissenblatt also fails to address the fact that 80% of NASCAR content
on distant signals was duplicative of in-market content,?® and admitted that the Olympics were
widely available on non-compensable NBC broadcasts.?’” Compensable Olympics programming
during this proceeding consisted almost entirely of Spanish-language telecasts for which there is

no evidence of CSO demand.?® Professional wrestling accounted for only approximately 5% of

“Other Sports” content.?’

2 JSC PFF 9 69.

B

24 Tr. 2705:2-6 (Nissenblatt).

5 In re Distribution of Cable Royalty Funds, 14-CRB-0010-CD (2010-13), 84 Fed. Reg. 3552, 3599-600 (Feb. 12,
2019) (“2010-13 Final Determination”).

26 Ex. 7107 (Harvey WRT) 9 20, pp.16-17.

27 Tr. 2743:7-14 (Nissenblatt).

28 Ex. 7107 (Harvey WRT) 4 19, p.16..

2 Ex. 7107 (Harvey WRT) q 16, p.15.
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10.  Program Suppliers also rely upon the testimony of Dr. Jeffrey Gray to support the
alleged value of “Other Sports” content. But Dr. Gray is an economist who Program Suppliers did
not offer as an expert in the valuation of television programming and who did not testify live at
the hearing.>® And Dr. Gray does not offer any opinion of his own on the value of “Other Sports”
content. Instead, he simply cites to an article referring to rights fees for WWE programming on
Fox.*! That article showed that Fox paid $205 million per year for 52 weekly WWE telecasts, or
approximately $3.9 million per telecast.>? Fox paid $26.25 million per MLB telecast during the
same period—6.6x more than what it paid per telecast for WWE.** Thus, even this cherry-picked
example of “Other Sports” programming is far less valuable than JSC content.

11.  Program Suppliers cite to the testimony of JSC witness Richard Warren—a cable
network executive— in the 2014-17 proceeding for the proposition that “[n]on-team sports have
value to CSOs.”** But Program Suppliers fail to quote Mr. Warren in full. Mr. Warren also testified
that “the real important sports were the live team sports that I mentioned earlier” and that
“participation sports” in the Program Supplier category such as Xterra were not valuable because
it “doesn’t translate well to television as something that drives retention, drive acquisition, or that,
frankly, cable operators were asking us to bid on to get the rights for.””*

12. COVID-19. Program Suppliers, PTV and CCG assert that CSOs retransmitted less

JSC content in 2020 because sports events were cancelled due to the COVID-19 pandemic.*® The

Bortz Survey properly accounts for COVID-19 and its results reasonably reflect lower JSC shares

30 PS PFF 9 190 (citing Dr. Gray’s discussion of the value of WWE content during the 2018-21 period).
31 Ex. 7605 (Gray WST) q 10.

327d.

33 Ex. 7103 (Bortz Report) pp.15-16; see also Ex. 7100 (Albert WDT) 9 28, p.10.

34 PS PFF 9 85 (citing Ex. 7811 (2014-17 Warren Oral Testimony) Tr. at 3306:7-18).

35 Ex. 7811 (2014-17 Warren Oral Testimony) Tr. 3306:14-3307:13.

36 PS PFF 49 17-18, 169-71; PTV PFF § 6; CCG PFF 9 84-90.
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in 2020.%7 And the evidence demonstrates both that CSOs were still able to distantly retransmit
over ten thousand distant JSC broadcasts in 2020, and that CSOs highly valued those broadcasts.®

13.  Additionally, because CSOs made distant signal carriage decisions before they
knew that COVID-19 would result in the cancellation of JSC games, economic theory indicates
that there was “significant marketplace value to CSOs even in the games that were expected to
be—but were not—carried on distant signals in 2020.”%° The Bortz Surveys do not attempt to
capture this value, and in this respect may tend to understate the value of JSC programming in
2020.4°

14. CCG disputes Dr. Majure’s testimony regarding the expected value of cancelled
games and refers to testimony from JSC witness Richard Warren in the 2014-17 proceeding, who
testified that his agreements with MVPDs typically included minimum game guarantees.*! No
witness in this proceeding testified that any CSO invoked such guarantees in order to seek a rebate
from broadcast stations in 2020.

2. JSC Content on Distant Signals was Highly Valuable, Notwithstanding Some
Duplication (Response to PTV PFF 9 718-23; PS PFF 49 242-46; CCG PFF

120

15.  Program Suppliers and Public Television claimants assert that JSC programming

was significantly duplicated during the 2018-21 period.*> The record demonstrates the opposite.

37 Ex. 7103 (Bortz Report) pp.27-28; Ex. 7112 (Mathiowetz WDT) p.25.
BId.

9 Ex. 7109 (Majure CWDT) 4 37-39, pp.20-21.

40 14, 99 40-41, pp.21-22.

41 CCG PFF 9 90.

4 pTV PFF 94 718-23; PS PFF 9 242-46.
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16.  While PTV claims that “the JSC category suffers from the most duplication,” PTV
overlooks Mr. Harvey’s analysis of how JSC programming is distributed.** Except for JSC content
carried on Fox signals, JSC content is not duplicative in 95.1% of cases.**

17.  With respect to Fox signals, each distant Fox signal provides, on average, 5 to 6
non-duplicative NFL Sunday afternoon games.* Mr. Albert testified that these games were highly
valuable and could have justified carriage of a distant signal on their own.** Unlike Fox stations,
PTV distant signals, which contain significant amounts of duplicative content,*’ do not contain the
type of non-duplicative content that would drive high relative market value.

18.  While Program Suppliers assert that the “high-profile sports programming on the
distant Fox signal—including NFL games—was already available to subscribers via the in-market
Fox station, rendering it duplicative,” they do not deny the existence of these non-duplicative NFL
games.*® Program Suppliers rely on Mr. Nissenblatt’s testimony, but Mr. Nissenblatt admitted that
he did not analyze the extent of duplication, nor was he aware that Mr. Harvey had found that 5-6
NFL games on average on Fox signals were additional games that subscribers would not otherwise
have received.* Mr. Nissenblatt agreed that those non-duplicative NFL games would have “a lot”
of value to subscribers.’® In other words, notwithstanding that some content on distantly

retransmitted Fox signals was duplicative (including Program Suppliers content), the record makes

clear, and is unrebutted, that the non-duplicative JSC content on those distantly retransmitted Fox

“PTV PFF § 722.

4 Ex. 7107 (Harvey WRT) 9§ 208 and Table 47, p.133.

4 Ex. 7106 (Harvey CWDT) 9 60 and Table 15, pp.34-35.
4 Ex. 7100 (Albert WDT) 9 32, p.11.

47 Ex. 7108 (Harvey WST) Tables 3-4.

4 pS PFF 4 243.

4 Tr. 2740:17-25 (Nissenblatt).

30 Tr. 2742:15-18 (Nissenblatt).
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signals was highly valuable to CSOs. Thus, the presence of some duplicative JSC content on Fox
is irrelevant to the question of relative market value.

19.  Program Suppliers mistakenly assert that Comcast cable system PAH240 is an
example of subscribers receiving duplicative JSC content on a distant Fox station.’! Mr. Harvey

explained during his testimony that this claim is erroneous.>?

Mr. Harvey explained that “at a
minimum, every distant subscriber [in PAH240] is receiving 8 uniquely distant Major League
Baseball games and 12 uniquely distant NFL games.” He also testified that one subscriber group
in this system received Fox on an exclusively distant basis, and therefore the distant Fox signal
was their exclusive source for 139 NFL games (including the Super Bowl) and 69 MLB games,
including postseason and World Series games. ™

20. A single anecdote regarding duplication of three NHL hockey games on Canadian
signal CBUT also fails to demonstrate significant JSC duplication.>* This is a single anecdote, and
the duplication at issue is on another distant signal.>> Thus, the subscribers in this group still
needed a distant signal to see these JSC games. Indeed, none of the NHL games available on

CBUT were available on local channels to the same subscribers.>°

3. Streaming Did Not Diminish the Value of JSC Content (Response to PTV PFF
99 736-37; PS PFF 49 201-07; CCG PFF 9 96)

21. Program Suppliers, PTV and CCG each assert that the availability of JSC content
on streaming services diminished its value to CSOs during the 2018-21 period.>’ The record once

again demonstrates the opposite.

S1 pS PFF 9 245.

52 Tr. 1601:3-1602:3 (Harvey).

3 Id.

54 CCG PFF 9 21 (citing Ex. 7307 (Kheyfets WRT) 9 56, p.51).

35 Ex. 7307 (Kheyfets WRT) 9 56, p.51 (three distant NHL telecasts carried on CBUT and CKVU).
56 Ex. 7107 (Harvey WRT) Table 48, p.134.

57 PS PFF 949 201-03, 205-07; PTV PFF § 736-37; CCG PFF 9 96.
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22. To the extent JSC content was available on streaming services during the 2018-21
period, it was overwhelmingly available on vMVPDs such as Hulu+ Live TV and YouTube TV.%
These services are substitutes for, rather than complements to, traditional cable services, and
therefore they are CSOs’ direct competitors.”® As a result, the presence of JSC programming on
vMVPDs makes it more valuable to CSOs, because CSOs need to offer this same content in order
to retain subscribers who may otherwise switch to a vMVPD.®® Program Suppliers agree that
vMVPDs are competitors to CSOs, rather than complementary services.®!

23.  PTV and CGQG assert, based upon the testimony of PTV witness Michael Kheyfets,
that JSC content was also available on non-vMVPD streaming platforms such as MLB. TV, NBA
League Pass, and other services during the 2018-21 period.®* However, there is no evidence in the
record that even attempts to demonstrate that these streaming services provided the same unique
JSC games available on distant signals, nor the extent to which any distant subscribers to JSC
content also subscribed to these services.

24. Indeed, the record demonstrates that the JSC content on distant signals was
generally not available on streaming.®> Indeed, during the 2018-21 period, the cable industry
viewed JSC content as the “bedrock of cable subscriptions” in part because it was not generally

available on streaming services, unlike other categories of content.®*

8 PS PFF 9§ 202 (“Starting in 2017, Hulu Live and YouTube TV carried live team sports.”)

59 Ex. 7109 (Majure CWDT) 9 44, 47, 49, pp.22-25.

60 Jd.

1 PS PFF 9 206 (citing JSC 20214-17 witness Daniel Hartman, former senior programming executive at DirecTV,
testifying that Hulu + Live TV and YouTube TV are “direct competitors” to traditional CSOs.)

62 PTV PFF 9 736; CCG PFF 9 96.

6 Ex. 7106 (Harvey CWDT) Exhibit F, pp.248-337 (listing all JSC telecasts during the 2018-21 period); Ex. 7114
(Payne WRT) 9] 20, p.8; Tr. 1478:10-15 (Payne).

64 Ex. 7100 (Albert WDT) §40-41, pp.14-15; see also Ex. 7114 (Payne WRT) § 20, p.8 (“having live professional and
college team sports programming was the primary distinguishing factor between MVPDs and streaming services.”).
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25. The only exception to that general rule during the 2018-21 period was Thursday
Night Football on Fox, which was also available on Amazon Prime.% Thursday Night Football
only comprised 3.85% of JSC content, however, and distant Fox signals remained highly valuable
to CSOs because they also included 5-6 additional Sunday afternoon NFL games not available via
the local Fox channel.®
B. Many Public Television Signals Had a Known Commercial Value of Zero, and No

Public Television Content Had More Than Minimal Commercial Value, in the 2018-
21 Period

26.  Asdetailed in JSC’s PFF, PTV’s long-standing reliance on the Must Carry rules to
obtain carriage for its stations, and continued advocacy for the Must Carry rules, demonstrates the
low value of all PTV content to CSOs.%” Indeed, the majority of PTV signals had a known
economic value of $0 during the 2018-21 period because they were carried pursuant to the Must
Carry rules and related multicast agreements. %

27.  PTV programming is designed to be precisely what the market does not value, and
multiple former senior programming executives testified that there is no meaningful marketplace
demand for PTV programming.® PTV further diluted the value of its programming during the

2018-21 period by making it increasingly available via free streaming services.”®

65 JSC PFF ¢ 39;

% Id.; see supra 9 17-18.

7 JSC PFF 99 70-94.

%8 Ex. 7100 (Albert WDT) q 46, p.16; Ex. 7109 (Majure CWDT) q 55, pp.29-30; Ex. 7111 (Majure WST) 9 32-40,
p-16-19; Tr. 1311:14-1312:19 (Majure).

9 Ex. 7100 (Albert WDT) 99 43-46, pp.15-16 (“Without the must-carry rules, those [must-carry] stations would likely
not have been carried on cable systems. . . . [A]s a programming executive, I would not have paid to carry any Public
Television multicast signal . . . .”); Ex. 7101 (Albert WRT) 99 14-20, p.7-10; Tr. 1424:14-18 (Albert); Ex. 7114 (Payne
WRT) q 27, p.11; Tr. 1482:21-25 (Payne); Ex. 7792 (2014-17 Singer WDT) 9 33-34, pp.14-15 (“[I]n the absence of
Section 111, I would not have [carried PTV programming] had there been even an incremental charge.”)..

70 Ex. 7100 (Albert WDT) 9 48-50, p.17-18; Ex. 7109 (Majure CWDT) 9 65, pp.35-36 (quoting Corporation for
Public Broadcasting, “Alternative Sources of Funding for Public Broadcasting Stations,” June 20, 2012, p.35); Ex.
7106 (Harvey CWDT) 4 156, p.90 (quoting Playing Catch Up — Part Two, Madhulika Sikka, Nov. 2, 2017); Ex. 1009
(PBS Audience Insight 2021 Annual Report) pp.5, 7-8, 12-13, 17-18, 30-31, 35-36, 38-39..
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1. PTVis Uniquely Reliant Upon the Must Carry Rules (Response to PTV PFF 4
210-32, 255)

28.  PTV attempts to draw a false equivalence between its own advocacy for the Must
Carry rules and the advocacy for those rules by the owners of commercial stations.”! PTV
overlooks the critical difference between what the Must Carry rules provide for commercial
stations as compared to PTV stations. While the Must Carry rules give commercial stations the
option to either demand carriage or negotiate for payment, the Must Carry rules for PTV establish
a mandatory carriage regime with no option to negotiate for payment.”> PTV’s advocacy thus
reveals its expectation that it must always rely on a congressional mandate to obtain carriage in a
way that commercial stations’ advocacy does not.”

29. The facts in the 2018-21 time period bear out the importance of this difference.
PTV continues to advocate for the Must Carry rules “so that cable and satellite system subscribers
continue to have access to the critical emergency services and essential education content from
their local public television stations.””* In contrast, during the 2018-21 period, rather than invoke
Must Carry rights, commercial stations engaged in retransmission consent negotiations that
resulted in total payments of over $30 billion.”

30. PTV does not believe it could earn meaningful retransmission consent fees even if

it were allowed to charge for carriage. In 2012, PTV argued to the FCC that “if retransmission

consent fees are deemed an appropriate source of potential funding for public television, it may

"TPTV PFF 41 210-32.

2 Ex. 7109 (Majure CWDT) q 55 & n.63, pp.29-30; see also 1373:7-1374:5 (Majure) (clarifying in response to
questioning from PTV counsel that “there’s a must-carry option that applies to [commercial stations . . . [a]nd then
there’s a must-carry requirement, which is a different thing that applies for PTV”).

3 Ex. 7109 (Majure CWDT) 9 63-68, pp.34-37.

7 Ex. 7109 (Majure CWDT) 9 63, pp.34-35 (quoting Comments of America’s Public Television Stations and the
Public Broadcasting Service, In the Matter of Authorizing Permissive Use of the “Next Generation” Broadcast
Television Standard, Dkt. No. 16-142 (May 7, 2025), p.16).

5 Ex. 7512 (T. Erdem WRT) Fig. 1.

11
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ultimately require a different sort of legislative intervention—in the form of statutorily mandated
fees for public television stations—to achieve significant revenues . . . .”"°

31.  PTV also incorrectly asserts that “Congress never suggested that copyrighted works
retransmitted pursuant to must-carry have zero value.””’ Congress did express its understanding
that that PTV content covered by the Must Carry rules had no commercial value. In connection
with enacting the current Must Carry rules in 1992, the House Committee on Energy and
Commerce explained that “[t]raditionally, public television has provided precisely the type of
programming commercial broadcasters and cable operators find economically unattractive,” and
therefore “absent statutory carriage requirements, there is a substantial likelihood that local public
television stations will be deleted, will not be carried, or will be switched to undesirable channels
on cable systems.””® Indeed, PTV itself has publicly stated that “the commercial marketplace is
unlikely to attribute significant value to the noncommercial mission of public television.””’

32. Mr. Albert testified that CSOs had the same view during the 2018-21 period,
explaining that “mandatory programming . . . has no economic value to cable operators.”®® Cable
programming executives provided similar testimony in the prior 2014-17 proceeding.®!

33. In the 1998-99 proceeding, the CARP held that CSOs carrying PTV signals

pursuant to the Must Carry rules may place little or not value on PTV as a distant signal, and cited

to the testimony of PTV’s own expert witness.®?

76 Ex. 7109 (Majure CWDT) q 65, pp.35-36 (quoting Corporation for Public Broadcasting, “Alternative Sources of
Funding for Public Broadcasting Stations,” June 20, 2012, p.35).

7 PTV PFF q 255.

8 Ex. 7109 (Majure CWDT) § 60, p.32-33 (quoting 102nd Congress of the United States, House of Representatives
Report 102-628, 1992, p.70).

" Ex. 7109 (Majure CWDT) q 63, p.34.

80 Ex. 7101 (Albert WRT) q 19, p.9.

81 Ex. 7809 (2014-17 Singer Oral Testimony) Tr. 2763:8-15 (“We don’t pay for any multi-casts. And we don’t pay for
PBS”); see also Ex. 7792 (2014-17 Singer WDT) 99 33-34, pp.14-15 (“[I]n the absence of Section 111, I would not
have [carried PTV programming] had there been even an incremental charge.”)

82 “Report of the Copyright Arbitration Royalty Panel to the Librarian of Congress,” In the Matter of Distribution of

12
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2. Most PTV Distant Signal Content is Carried Pursuant to the Must Carry Rules
and Related Multicast Agreements (Response to PTV PFF 4 272-81, 383-89)

34.  Applying the statutory criteria of the Must Carry rules that apply to PTV signals,
Mr. Harvey found that Must Carry primary PTV signals account for 69.4% of the distant PTV
subscribers, 71.9% of the base + 3.75% fees, and 60.7% of the distant signals attributable to
primary PTV signal carriage in 2018-21.% Further, Must Carry primary PTV signals together with
their associated multicasts account for 66.1% of the distant PTV subscribers, 67.8% of the base +
3.75% fees, and 60.7 of the distant signals attributable to PTV carriage in 2018-21.5¢

35.  PTV asserts that CSOs were not “required” to carry any PTV distant signal
programming under the Must Carry rules or related multicast agreements because there is no
evidence that PTV offered to indemnify CSOs for increased copyright royalties.®> That claim
relies on a distorted understanding of what is “required” that is inconsistent with the law and
common sense.

36.  First,ifa CSO only pays the minimum fee, the CSO is required to carry PTV signals
that demand carriage under the Must Carry rules without regard to indemnification (because, of
course, there are no increased royalties for which the CSO could be indemnified).%¢ In the 2018-

21 period, the vast majority of PTV carriage (over 80% as measured by base + 3.75% fees) was

1998 and 1999 Cable Royalty Funds, Dkt. No. 2001-8 CARP CD 98-99 (Oct. 21, 2003) (“1998-99 CARP Report™)
p. 59.

8 Ex. 7106 (Harvey CWDT) § 77, p. 42.

4 1d.

85 PTV PFF 94 272-80; id. 94 383-89.

86 JSC PCOL 9 12 (citing 47 U.S.C. § 535(b), (i)(2); Tr. 1706:23-1707:2 (M. Miller) (agreeing that “if a cable system
does not incur any incremental copyright costs, then the cable system has to carry the PTV signal if it otherwise
qualifies for must-carry”)).

13
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on CSOs paying the minimum fee.®” Similarly, on average 97.6% of all PTV Only systems paid
the minimum fee.®®

37.  PTV suggests that a CSO paying the minimum fee could “discharge its must-carry
obligation by adding any commercial distant signal that it prefers over the ‘must-carry’ signal, then
demand indemnification from the Public Television station.”® There is no evidence in the record
that CSOs engage in this convoluted avoidance scheme. It would require a CSO to have the option
to carry a sufficient quantity of distant commercial signals such that its total DSEs would exceed
1.0, which would depend on whether the distant commercial signals were network or independent
signals, how many of the system’s subscribers received the signals on a distant basis, and how

O There is no evidence that sufficient

many PTV signals demanded Must Carry carriage.’
commercial signals are available to any particular CSO for this hypothetical avoidance scheme to
work. In any event, whether or not a CSO could pursue this hypothetical avoidance scheme,
carriage of a PTV signal pursuant to a demand for carriage under the Must Carry rules is not
voluntary.’!

38. Second, even if a CSO is paying above the minimum fee, the CSO must still carry

PTV signals that demand carriage under the Must Carry rules unless the CSO provides an estimate

to the PTV station of what the increased copyright costs would be, and the PTV station refuses to

87 Ex. 7111 (Majure WST) 9 36, pp.17-18; see also 2014-17 Final Determination, p.54171 n.21 (“A CSO that pays
only the minimum fee has a marginal royalty cost to retransmit a signal equal to zero.”); id. at 54189 n.49 (taking note
of economist’s “point that must-carry stations that were distantly retransmitted by CSOs paying only the minimum
fee would not generate a CSO royalty obligation, mooting the need for a royalty indemnification payment.”)

88 7106 (Harvey CWDT) 9§ 130 and Table 20, pp.71-72.

% PTV PFF 9 281.

%17 U.S.C. § 111(d)(1)(B), (C); Ex. 7106 (Harvey CWDT) {4 7-22 and Tables 1, 2, & 6 p.10-19.

9L Ex. 7111 (Majure WST) 9 36 & n.55 , pp.17-18 (“As a matter of practice . . . PTV routinely demands carriage from
CSOs under the must-carry regulations without reference to indemnification, leaving the CSO to either comply or
seek indemnification.”); Ex. 1010 (2017 Must Carry letters from PTV station WBGU to various CSOs demanding
carriage under the Must Carry rules without offering indemnification of copyright cost); Tr. 1721:4-14 (M. Miller)
(confirming that Must Carry letters do not offer indemnification “because the FCC rules provide that it is incumbent
upon the cable system to provide an estimate to the station of what those increased cable copyright costs would be”).

14
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indemnify the CSO for those costs.””> Among CSOs paying above the minimum fee in 2018-21,
the typical amount a system could have been reimbursed through indemnification per accounting
period was low—Iess than $9,500.%° “CSOs easily could have spent more in the process of seeking
indemnification than they could have ever hoped to recover, and therefore may have made the
reasonable decision that indemnification was not worth it.”** Whether or not a CSO decides it is
worth it to pursue indemnification by submitting an estimate of its increased copyright costs to the
PTV station, carriage of a PTV signal pursuant to a demand for carriage under the Must Carry
rules is not voluntary.”
3. PTV Has Not Met its Evidentiary Burden Regarding Must Carry or Otherwise
Rebutted Mr. Harvey’s Must Carry Analysis (Response to PTV PFF 44 234,
246-51, 320, 322, 326, 454-55, 458, 474)

39.  PTV misleadingly claims that it “carried [its] evidentiary burden related to must
carry” because it “undertook a search for any documents within its possession, custody or control
that would have been responsive to another party’s requests for ‘non-privileged documents and
data sufficient to identify and quantify all PTV signals that were distant retransmitted” pursuant to
the Must Carry rules.”® As the discovery correspondence shows, PTV initially refused to search
anywhere for documents responsive to JSC’s request for “documents and data sufficient to identify

and quantify” distant PTV signals subject to Must Carry requests in 2018-21.°" Later, without

informing JSC, PTV decided to search the files of “PBS, as the program category representative

92 JSC PCOL 9 13 (citing 47 U.S.C. § 535 (i)(2); Tr. 1721:4-14 (M. Miller); Memorandum Opinion and Order, 59
Fed. Reg. 62330, 62337 (Dec. 5, 1994)).

% Ex. 7111 (Majure WST) q 36, pp.17-18.

% Id.

% Id. 936 & n.55 , pp.17-18; Ex. 1010 (2017 Must Carry letters from PTV station WBGU to various CSOs); Tr.
1721:4-14 (M. Miller).

% PTV PFF 99 320, 322, 326.

97 JSC’s Follow Up Requests for Production of Documents Underlying Public Television’s Written Direct Testimony
(July 14, 2025) Request No. 2, p.2 (Attachment A to JSC’s PFF); Public Television Claimants’ Responses and
Objections to JSC’s Follow-Up Discovery Requests to the Public Television Claimants (July 25, 2025) Response No.
2, p.5 (Attachment B to JSC’s PFF); D. Cho Letter to JSC (Sept. 26, 2025) (Attachment C to JSC’s PFF).

15
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for Public Television in this proceeding.””® PTV did not search the files of the individual PTV
stations, who are the claimants within the PTV group who would be in possession of records of
Must Carry requests.”’

40.  PTVisnot similarly situated to any of the other parties with respect to their abilities
to identify Must Carry signals. Three independent studies in the record attribute a significant

majority of PTV distant carriage to the Must Carry rules.'®

With respect to commercial signals,
only a few instances of distant carriage have been identified: Ms. Martin identifies just 60
instances across 16 CSOs based on her review of the FCC’s Public Inspection File.'°! While it is
not clear that even these cases are correctly identified (they may be the result of misreporting as
they do not align with the unusual circumstances in which a distant commercial signal can have
Must Carry status'®?), their presence does not dramatically impact relative market value
assessments in the way that PTV Must Carry does.

41.  PTV stations’ refusal to search for Must Carry information in the files of the
individual PTV claimant stations that would possess the information warrants a determination that
this information would not rebut Mr. Harvey’s identification of signals carried pursuant to the Must

Carry rules.!® Ata minimum, PTV’s speculative claims that CSOs could have objected to carrying

unspecified PTV signals subject to Must Carry requests based on the quality of the signal or

%8 D. Cho Letter to JSC (June 5, 2026) p.1 (emphasis added) (Attachment D to JSC’s PFF); see also JSC PFF  168.
9 Tr. 1770:6-20 (Thompson) (confirming that “individual Public Television stations sen[t] letters to cable system
operators asserting rights to must-carry carriage . . . [o]ver the years,” and that APTS does not “act on behalf of its
Public Television station members in negotiations with individual CSOs over must-carry carriage”); Ex. 1010 (2017
Must Carry letters from PTV station WBGU to various CSOs); see also Joint Petition to Participate of Public
Broadcasting Service, In re Distribution of Cable Royalty Funds, No. 19-CRB-0010-CD (2018-20121) (Sept. 12,
2024), Attachments A-D, eCRB No. 58804.

100 Ex. 7106 (Harvey CWDT) § V; Ex. 7107 (Harvey WRT) § XI; and Figure 28, pp.118-19; Ex. 7614 (Martin WDT)
§ V; Ex. 7211 (Bennett WDT) § V.C.).

01 Ex. 7107 (Harvey WRT) 99 192-195, pp.124-25.

192 Id ; see also JSC PCOL 9 15, 19.

13 JSC PCOL 9 14.
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duplication limitations—when PTV stations are the only claimants in this proceeding who would
have the records documenting those objections—should be rejected.'%*

42.  Having failed to come forward with any affirmative evidence, PTV’s attempts to
poke holes in Mr. Harvey’s Must Carry analysis also fail. In other words, even absent a
presumption against PTV, it has not rebutted Mr. Harvey’s findings. And it is particularly
inappropriate for PTV to fault Mr. Harvey for using the available information when PTV could
have, but did not, make relevant information within the possession of individual PTV stations
available.

43.  First, PTV mistakenly criticizes Mr. Harvey for relying upon the “Cable Act’s
grandfather provisions preserving carriage of qualified noncommercial education stations...”
because those provisions allegedly “have not been relevant in practice.”!% Mr. Harvey’s analysis
presented in his written direct testimony does not rely upon the grandfather provisions, which is
one of the ways in which his analysis is conservative.'% In any event, PTV’s expert on the Must
Carry rules and cable carriage of PTV stations, Margaret Miller, confirmed that Mr. Harvey applied
the criteria that are “in the statue and in the FCC rules.”!%’

44. Second, PTV incorrectly suggests that Mr. Harvey relied on the “Prime City” in the
CDC data to identify cable systems’ principal headends without any verification.'®® Mr. Harvey

assessed the reliability of the “Prime City” as a proxy measure by comparing it with known cable

system headend information where it was publicly available and found that the two data points

104 PTV PFF 9 246-51.

105 pTV PFF 9 234.

106 Ex. 7107 (Harvey WRT) 9§ 186, p.119 (“Ms. Martin classified certain PTV signals as Must Carry that I did not.
These are predominantly: (1) signals that qualify for Must Carry carriage under a grandfather provision in the Must
Carry rules that is not included in my analysis . . . .”); see also id. § 182. Although Mr. Harvey subsequently expanded
his analysis on rebuttal, that expansion is not relied on in JSC’s PFF or in the Bortz Report.

107 Tr. 1674:12-24, 1714:2-15 (M. Miller).

108 PTV PFF 99 454-55.
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“showed strong agreement with each other.”'” Mr. Harvey also checked his location analysis
against public documentation submitted to the FCC by PTV stations and CSOs identifying signals
being carried pursuant to the Must Carry rules (“Must Carry letters”).'°

45.  While PTV broadly asserts in its PFF that all the publicly available information in
the FCC Online Public Inspection Files is “unreliable,”!!! that assertion is undermined by PTV’s
own position in its current appeal of the 2014-17 Final Determination, where it is arguing that
other parties could have relied on the Public Inspection Files to identify Must Carry carriage.''?
Moreover, PTV stations (unlike JSC) have the right to obtain principal headend information from
CSOs when it is not publicly available.'!* Despite this unique access, PTV did not identify a single
instance in which Mr. Harvey’s principal headend proxy was incorrect.

46.  Finally, the record contradicts PTV’s blanket assertion—provided with no
explanation—that “[t]he concept of ‘sister simulcasts’ is irrelevant to must-carry obligations.”!!4
Ms. Miller agreed with Mr. Harvey that sister simulcasts are networks of PTV stations that

“simulcast,” i.e., broadcast all of the same programming at the exact same time.!'> When a station

within one of these simulcast networks demands carriage under the Must Carry rules, public

109 Ex. 7106 (Harvey CWDT) 4 200 & Figure 38, pp.524-25.

110 Fx. 7107 (Harvey WRT) 49 186, 223, pp.119, 194-95; Ex. 7108 (Harvey WST) 9 6, pp.4-5.

1L PTV PFF q 458.

112 See Initial Brief of PTV at 69, n.15, Pub. Broad. Serv. v. Copyright Royalty Bd., et al. (D.C. Cir. 2025), No. 24-
1260 (explaining that, “[b]ecause cable system operators are required to keep records on must-carry signals and to
make them available for public inspection, any party could have sought relevant records from cable operators to
identify must-carry retransmissions,” and citing to the FCC Public Inspection Files for an exemplary system).

13 Ex. 7309 (M. Miller WRT) p.33 n.76 (citing and quoting Effective Date Announced for Revisions to Public
Inspection File Requirements — Broadcaster Correspondence File and Cable Principal Headend Location, Public
Notice, DA 17-635A1, 32 FCC Rcd 5127 (MB June 29, 2017), which provides that “because principal headend
location information must be accessible to the [FCC], broadcast television stations, and franchisors, cable operators
must provide principal headend location information to these entities upon request”).

114 PTV PFF § 474.

115 See Ex. 7106 (Harvey CWDT) 949 99-100, pp.52-53; Tr. 1721:21-1722:4 (M. Miller) (“Q. And you’re aware that
sometimes there are groups of PTV stations with different call signs that all broadcast identical programming at the
same time? A. Yes. We call these state-wide networks. . . . And they’re designed to make sure that the programming
gets to every corner of the state.”); id. at 1722:16-21 (agreeing that “simulcasts” is a “fair term” to describe “groups
of PTV stations with different call signs that all broadcast identical programming at the same time”).
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records show that a cable system may satisfy the carriage demand by carrying either the signal of
the demanding station or one of its sister simulcasts.!'®

4. PTV’s Multicast Agreements Demonstrate A Commercial Value of 30
(Response to PTV PFF 9§ 270)

47.  As detailed in JSC’s PFF, during the pendency of an FCC proceeding addressing

whether the Must Carry rules applied to multicasts, PBS, APTS, and its member PTV stations,

entered an agreement with the NCTA under which _

-117 PBS, ATPS, and the PTV stations subsequently entered into a similar agreement with

ACA (a trade association for the cable television industry).!'® Under the NCTA and ACA

-119 The terms of these agreements remained in effect during the 2018-21 period.'?°

48.  While PTV emphasizes that these agreements are “voluntary,” it does not dispute
the critical fact that PTV voluntarily agreed to accept no payment for CSOs’ carriage of these
signals and to either indemnify the CSOs for any increased copyright costs or waive their right to
carriage.'?! As Dr. Majure explained, these agreements “provide direct evidence of the price that

would obtain in a negotiation between content owners and CSOs over the carriage of these

116 Ex. 7106 (Harvey CWDT) at 99 101-05 and Exhibit K, pp.53-55, 399-414; see also, e.g., Ex. 1013 (July 20, 2010
letter from UNC-TV to CSO) (demanding carriage of WUNK-TV under Must Carry rules, but explaining that
“WUNP-TV duplicates WUNK-TV in every way. The two stations are identical. If it is technically easier for you to
use the signal of WUNP-TYV, please do so0.”).

117 Ex. 7109 (Majure CWDT) 9 57, p.33; Ex. 2012 (NCTA, APTS and PBS 2005 Agreement); see also JSC PFF 9
72-75.

18 Ex. 2014 (ACA, APTS, and PBS 2007 Agreement).

19 Ex. 2012 9 6(a); Ex. 2014  4(b).

120 Ex. 2013 (NCTA/APTS/PBS Understanding on Renewal of Agreement); Ex. 2015 (Amended and Restated Public
Television Digital Carriage Agreement).

121 Ex. 7109 (Majure CWDT) 4 56-57, pp.30-31; see also PTV PFF {373, 38-82.
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multicast signals: $0.”'?2 In the real world, PTV “negotiated at arm’s length a zero price for this
content.”!?

49.  PTV wrongly suggests that its multicast agreements are no different than a
retransmission consent agreement between a CSO and a commercial station that it identified,
which PTV claims also “included an indemnification provision.”'?* The commercial agreement
did not indemnify the CSO for any actual copyright costs that the CSO incurred.!*® The CSO
merely reserved the right to drop carriage, or be indemnified, if Section 111 were changed or
eliminated in the future.'® PTV’s multicast agreements provide for indemnification to CSOs of
all the incremental copyright royalty costs that they actually incur, and thus set a price of $0 for
that content.'?” In the absence of the Section 111 license, there is no reason to expect that PTV
28

would have negotiated a higher, non-zero price.!

5. PTV’s Assertions Regarding the Alleged Quality of PTV Programming Do Not
Demonstrate Commercial Value (Response to PTV PFF 94 21-55)

50.  PTV asserts that its programming is “critically acclaimed,” “inspiring” and has won
“awards and accolades from critics” which demonstrates “the quality and value of Public
Television copyrighted works.”'?* As Mr. Albert testified, “[w]hile critical acclaim could be an

attractive quality in programming, it only translated to value if the programming helped to attract

122 Ex. 7109 (Majure CWDT) q 57, p.31; see also Tr. 1310:22-1312:19 (Majure); Ex. 7111 (Majure WST) 9 38, p.18.
123 Tr, 1311:14-16 (Majure).

124 PTV PFF 9 270 (citing Ex. 3057 (Blue Mountain-Charter Retransmission Agreement)).

125 Ex. 3057 p.8 § 6(b) (“Operator will ensure its retransmissions of all copyrighted program included in the Broadcast

Signal is appropriately licensed for retransmission on the Systems under 17 U.S.C. § 111 . . .. In the event of a
Compulsory Copyright Change . . . Operator may suspend carriage . . . unless . . Broadcaster provides the necessary
copyright licenses or agree to reimburse operators for the incremental increase in copyright fees . . . . “Compulsory
Copyright Change” means: (i) the elimination of the compulsory copyright license; or (ii) modification of the
compulsory copyright license . . . .”) (underlining added, bold in original).

126 1d..

127 Ex. 7109 (Majure CWDT) 9§ 57, p.31.
128 Tr, 1312:5-19 (Majure).
129 PTV PFF 99 21-23; see also id. Y 51-55.
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and retain subscribers. Distant PTV programming did not do that. And . . . almost all of the top
shows on distant PTV stations already appear on the local market station . . . .”!3

51.  PTV alleges that its programming is “not available elsewhere” and fills a niche not
filled by cable networks . . . .”13! As an initial matter, this overlooks the fact that PBS made a
significant quantity of its own programming available for free streaming during the 2018-21
period.’*> It also misunderstands the reason why PTV programming is not available from
commercial operators: many commercial operators have tried to offer this programming, such as
Ovation, The Learning Channel and A&E, but found that “it was not economically viable to
produce and distribute.”!3?

52.  PTV alleges that its children’s programming had “strong niche value.”!** However,
PBS’s own internal reporting shows that viewers of PTV children’s programming switched from

linear TV to streaming services in significant numbers, including a 22% decrease in 2021 alone. '**

6. PTV Volume on Distant Signals Does Not Reflect Value (Response to PTV PFF
190

53. PTV asserts that “Public Television copyrighted works accounted for between 68
percent and 73 percent of all distantly retransmitted subscriber minutes during the 2018-21
period.'*® The mere fact of volume does not demonstrate relative market value. '*” As explained

above, the majority of this carriage was compelled by Must Carry or subject to the multicast

130 Ex. 7101 (Albert WRT) 4 17, p.8.

3L PTV PFF 9 24-28; see also PTV PFF 99 38-50 (comparing PTV’s local programming offerings compared to
commercial offerings).

132 Ex. 7100 (Albert WDT) 99 48-50, p.17-18; Ex. 7109 (Majure CWDT) Y9 69-70, pp.37-38; Ex. 7106 (Harvey
CWDT) 9 156-162, pp.90-93; Ex. 1009 (PBS Audience Insight 2021 Annual Report) pp.5, 7-8, 12-13, 17-18, 30-31,
35-36, 38-39..

133 Ex. 7101 (Albert WRT) 9 14, p.7.

134 PTV PFF 99 29-37.

135 Ex. 1009 (PBS Audience Insight 2021 Annual Report) pp.5, 7-8, 12-13, 17-18, 30-31, 35-36, 38-39.)

136 pPTV PFOF q 1.

137 Ex. 7101 (Albert WRT) 9] 18.
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agreements with a negotiated $0 value.!*® As numerous former cable executives testified, they
simply would not pay to carry PTV distant signals absent Section 111.

C. Canadian Content Had Minimal Value during the 2018-21 Period

54. Canadian programming had minimal value to CSOs during the 2018-21 period.
The overwhelming majority of CSOs in the Canada Zone chose not to carry Canadian signals,
even though many could do so for free and none of them would have needed to seek retransmission
consent.’*® CSOs in the Canada Zone also chose to drop Canadian signals, including French-
Canadian distant signals, to save very small amounts in royalty payments. 40

55. The only witnesses with expertise or first-hand knowledge of how U.S. CSOs value
television programming testified that CCG programming did not have significant value, that their
subscribers did not demand it, that they did not carry it outside of the Section 111 context, and that
{141

they would not have paid any significant amount for i

1. CCG Fails to Demonstrate that US Cable Operators Value its Programming
(Response to CCG PFF 49 17-20, 28-36, 41)

56. CCG did not present testimony from any witness with knowledge of how U.S.
CSOs value television content. The witnesses whose testimony CCG did present admitted that
they have no such expertise.'*> CCG nonetheless make several unsupported assertions regarding
the manner in which U.S. CSOs value television content.

57. CCQG claims that its programming “appeals to audiences outside of Canada” and is

“of interest to American viewers.”'** But CCG relies primarily upon the testimony of Beverly

138 See supra §§ 1.B.2-4.

139 Ex. 7101 (Albert WRT) 4 32, p.14; Ex. 7107 (Harvey WRT) 4 235 and Table K.1, p.211.

140 Ex. 7101 (Albert WRT) 99 30-35, pp.13-15..

141 Ex. 7100 (Albert WDT) 94 55-57, p.21; Ex. 7114 (Payne WRT) 9 25, p.10; Tr. 1422:1-4 (Albert); Tr. 1481:23-
1482:20 (Payne).

142 Tr, 810:14-17 (Kirshenblatt) (“Q. You do not have any expertise regarding the value of programming to U.S.
cable companies, right? A. I do not.”); Tr. 813:4-24 (Kirshenblatt); Tr. 656:1-25 (Carbert).

143 CCG PFF 97 31-34
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Kirshenblatt and Graeme Carbert, who both live in Canada and who were not qualified as expert
witnesses in this proceeding. Ms. Kirshenblatt admitted that she did “not have any expertise
regarding the value of programming to U.S. cable companies,”!** and Mr. Carbert admitted that
he likewise is “not an expert on how cable operators value television content.”!43

58. CCG’s claim that CSOs value Canadian content are also contradicted by the only
experts witnesses with knowledge of how U.S. CSOs value programming who testified to that
issue—Mr. Albert and Ms. Payne—who testified that they would not have been willing to pay to
carry Canadian content because subscribers never demanded it. 46

59. CCG relies upon the written testimony of Tom Cox to support similar claims
regarding the appeal of its programming to U.S. audiences, for example that “global audiences
respond to the unique sensibility of Canadian programming.”'*” Mr. Cox, however, did not testify
live, is not an expert witness, and he lives in Calgary.!'*

60. CCQG cites a single news article for the assertion that American audiences value
Canadian news programming for being “in depth” and “keep[ing] us closer to our Canadian
neighbors.”'* But the same article reports that three CSOs in Minnesota and North Dakota chose

to drop the Canadian distant signal at issue.'>® These CSOs chose to drop the signal even though

doing so saved them small amounts of copyright fees, demonstrating its low value.'>!

144 Tr. 810:14-17 (Kirshenblatt)

145 Tr. 656:1-25 (Carbert)

146 Ex. 7100 (Albert WDT) 99 55-57, p.21; Ex. 7114 (Payne WRT) 9 25, p.10; Tr. 1422:1-4 (Albert); Tr. 1481:23-
1482:20 (Payne).

147 CCG PFF 4 20.

148 Ex. 7402 (Cox WDT) p. 1.

149 CCG PFF 9 33 (citing Ex. 7404 (Carbert WDT) at p. 19).

130 Ex. 7404 (Carbert) p. 19 n.38.

IS'Ex. 7101 (Albert WRT) 9§ 32, p.14.

23



PUBLIC VERSION

61. CCQG repeatedly cites to the same five newspaper articles regarding the purported
appeal of coverage of the Olympics on Canadian signals.'*> However, subscribers to the cable
systems at issue also had access to the Olympics via the NBC network.!** In any event, these
articles are anecdotal and, with one exception, pre-date the 2018-21 period.'>*

62. CCG frequently refers to purported indicators of the quality of its programming, '>®
but these quality indicators do not translate to commercial value.'>°

63. CCQG asserts that its “signals rank among the most widely retransmitted signals in
the U.S.”!>” But one cannot infer the relative value of CCG content from this statement for a
number of reasons, including because Canadian stations also feature U.S.-owned programming,
including JSC content.!*® Indeed, the most widely retransmitted Canadian signal, CBUT, had 336
exclusively distant NHL telecasts, including the Stanley Cup playoffs and Stanley Cup finals.'>’
Canadian stations are also easier for CSOs to carry than U.S. commercial signals because Canadian

signals do not require retransmission consent. !¢

1532 CCG PFF 99 19, 35-36.

133 Id.; see also Ex. 6034 (Axios article by Sara Fischer entitled “Sports is saving linear TV”) p.1; Tr. 2743:7-14
(Nissenblatt) (agreeing that Olympics telecasts were non-compensable NBC network programming).

154

155 CCG PFF 99 17-20; 28-30.

156 Ex. 7101 (Albert WRT) 9 38, p.16 (stating that “critical acclaim does not equate to value of the content to U.S.
cable operators” in response to Mr. Cox’s and Ms. Kirshenblatt’s references to “Canadian content receiving Canadian
industry awards” (citing Ex. 7402 (Cox WDT) pp.12-15; Ex. 7400 (Kirshenblatt WDT) pp.7-8)); see also id. at 39,
p-16 (explaining that Ms. Kirshenblatt’s testimony about the Canadian Broadcasting Act’s mandate for Canadian
programming to “be predominantly and distinctively Canadian” only confirms that “Canadian programming is
intended for Canadian, not U.S. audiences” and he “would not have paid any significant amount for [such]
programming” because it “was of little interest to [his U.S.] customers” (quoting Ex. 7400 (Kirshenblatt WDT) pp.8-
11))..

157 CCG PFF [ 41.

138 Ex. 7106 (Harvey CWDT) 99 48-50, pp.30-31.

159 1d. 4 48.

160 See JSC PCOL 1 18.
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2. CCG Fails to Demonstrate the Niche Value of French Programming (Response
to CCG PFF 99 22-23)

64. CCG asserts, in reliance on the 2014-17 Final Determination, that “Canadian
French-language programming is ‘uniquely valuable’ to CSOs operating in the Canada Zone who
are able to provide their subscribers a unique offering in their signal lineup.”!¢! That conclusion
no longer holds given the new evidence available in this proceeding.!®?> In the 2014-17 Final
Determination, the Judges relied upon the example of a CSO in Sanford, Maine that chose to
retransmit a French-language Canadian signal in response to local demand.!®®* However, in 2020
that system dropped the French-language Canadian signal to save a mere $500 per month, which
demonstrates that the signal did not have any significant value to the CSO.!%*

65. CCG claims that French-language programming “plays an important role for
Americans living in the northeast United States who either speak French or have French
ancestry.”'®> However, CCG relies only upon the testimony of Mr. Carbert, who is not an expert
witness, lives in Canada, and admitted that he does not offer any opinion regarding whether U.S.
CSOs value French-language programming.'®® There is also no evidence in the record as to what
proportion of French-speaking households, or households with French ancestry, subscribe to cable
services.'®” There are also no news articles, witness testimony, or other evidence from the 2018-

21 period at issue discussing the value of French-language programming to U.S. audiences. '

161 CCG PFF 9 22 (citing Distribution of Cable Royalty Funds, 16-CRB-0009-CD (2014-17), 89
Fed. Reg. 54166, 54229 (June 28, 2024) (“2014-17 Final Determination”)).

162 Ex. 7101 (Albert WRT) 99 33-34, p.14.

163 [d

164 Id.

165 CCG PFF 9§ 23.

166 Tr, 656:1-25 (Carbert).

167 JSC PFF 9 107.

168 1,7
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3. CCG Misconstrues the Evidence Regarding vMVPDs (Response to CCG PFF
19 48-49)

66. CCQG asserts that “[t]he absence of Canadian stations from vMVPD lineups reflects
rights limitations, not lack of demand” because CCG stations lack the right to distribute their
channels in the United States.'® However, when CCG witness Dr. George was asked whether
CCG could negotiate carriage outside the scope of the Section 111 compulsory license, she testified
that “if the profits are there, then the contracting side isn’t a barrier.”!’® The record demonstrates
that the CBC does not perceive an ability to earn a profit in the United States, because it does not
even ask for the owners of independent programming on CBC channels to grant CBC the right to
distribute their programming in the United States.'”!

67. CCG draws a false equivalence between vMVPDs’ non-carriage of distant U.S.
commercial stations and vMVPDs complete non-carriage of Canadian stations.'”> A vMVPD that
does not carry distant U.S. commercial stations still offered live team sports in the JSC category,
and emphasized that programming in marketing to obtain subscribers.!”> On the other hand,
vMVPDs do not carry Canadian content at all, even in areas close to the Canadian border, which

reveals their belief that Canadian programming as a category lacks value.!”

199 CCG PFF 9 48.

170 Tr. 983:5-17 (George).

171 Tr. 814:18-20 (Kirshenblatt) (Q: And did you also say that the CBC doesn’t sell its channels to U.S. cable
companies, right? A: That is — that is correct.”); see also Ex. 1005 (CBC website entitled “What rights would CBC
typically expect if your show is picked up as a CBC original?”) p.2 (explaining that, with respect to independent
programming, CBC “asks for” rights that are typically “limited to Canada”)..

172.CCG PFF 9 49.

173 Ex. 7109 (Majure CWDT) 9 75, p.39.

174 Id. 49 76-78, pp.40-42 (“emphasizing live sports to win subscribers from CSOs while not carrying any Canadian
stations even in zip codes adjacent to Quebec . . . demonstrate[s] that there is not a particularly intense demand for
CCG content in the Canada Zone relative to demand for live sports content there and throughout the rest of the
country.”).
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D. Program Suppliers Content had Minimal Value during the 2018-21 Period

68.  Program Suppliers content had minimal value during the 2018-21 period.
Streaming continued to erode the value of Program Supplier content as more and more households
subscribed to streaming services.!”> As a result, Program Suppliers’ content, including well-known
programs such as Friends and Seinfeld, was increasingly likely to be available via streaming
services.!’”® And the record demonstrates that customers prefer the streaming format for Program
Suppliers content because it allows for binge watching without commercials.!”” As a result of the
increase in streaming viewership of Program Suppliers’ content, viewership of Program Supplier
content via traditional Pay TV services declined by nearly 25% over the 2018-21 period.'”®

1. Streaming Continued to Dilute the Value of Program Suppliers’ Content
(Response to PS PFF 49 217, 220-27, 232-33)

69.  Program Suppliers assert that “syndicated programming on broadcast television
continued to deliver value even where such programming was simultaneously available on
streaming platforms.”!” However, Program Suppliers rely exclusively on the testimony of Patti
Cohen, who did not testify live and never worked for a CSO."*® Given her background, Ms.
Cohen’s testimony focuses primarily on the reasons that programming may be valuable to

broadcast station operators rather than to CSOs.!8!

For example, she testifies that Program
Supplier content may be valuable because it helps “stations . . . to fill high-value dayparts . . .

which are critical to audience flow and advertiser delivery.”!8? Mr. Albert, who was the senior

175 Ex. 7109 (Majure CWDT) § 45-47 and Exhibits 3 & 4, pp.23-26; Ex. 7208 (Marx WDT) § 45 and Figure 7, pp.24-
25.

176 Ex. 7109 (Majure CWDT) q 52, p.28.

177 Ex. 7114 (Payne WRT) 9 28, p.11.

178 Ex. 7208 (Marx WDT) q 140 and Figure 32, pp.67-68; see also Tr. 196:20-197:24 (Marx).

179 pS PFF 9 217.

180 Id.

181 See Ex. 7116 (Cohen WDT).

182 p§ PFF 49 220, 227.
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programming executive at Cox during the 2018-21 period, explained that Ms. Cohen is factually
incorrect because the considerations she cited did not translate to value for CSOs and mistakes
volume for value.'®® Instead, this programming served as “filler” to occupy low-value dayparts
like weekdays and overnights. 34

70.  Ms. Cohen argues that streaming did not dilute viewership for syndicated
programming on linear television, ' but misleadingly compares viewership for new episodes of
NCIS (non-compensable network programming) with measures of streaming for old seasons. '
As Mr. Albert testified, “[c]onflating viewership of first-run episodes to syndicated rerun episodes
is not an appropriate comparison, as the viewership patterns are very different.”!¥’

71.  Ms. Cohen argues that “windowing”—*where episodes air on broadcast or cable
first and older seasons move into streaming libraries afterward”!®®—preserved the value of
Program Suppliers content on linear television, '3’ but fails to acknowledge that some of the most
well-known and popular Program Suppliers content, such as The Office, was available in its
entirety via streaming at the same time it was available on distant signals.'*

72. Program Suppliers witness Mr. Nissenblatt—who worked at Comcast during the
2018-21 period—does not address the impact of streaming on the value of Program Suppliers

content, nor did he provide any testimony concerning the value of general entertainment

programming in the Program Suppliers category to CSOs.!*!

183 Ex. 7102 (Albert WST) 9 29, p.12.

184 17

185 PS PFF 49 221-22 & 225-26.

186 Ex. 7101 (Albert WRT) 9 25, pp.11-12.

187 14

188 Ex. 7612 (Cohen WRT) p.11.

189 pS PFF 94 232-33.

190 Ex. 7102 (Albert WST) § 31, pp.13-14..

191 Tr, 2760:6-15 (Nissenblatt) (admitting that he reviewed Mr. Albert’s criticisms of Program Supplier content and
did not respond to them); see Ex. 7607 (Nissenblatt WRT); Ex. 7608 (Nissenblatt WST).
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2. Infomercials Had Zero or Negative Value to CSOs (Response to PS PFF 4 338)

73.  Program Suppliers claim that the “assumption that paid programming has zero
value” is “not supported by the record in this proceeding.”'*? Program Suppliers are incorrect.

74.  Mr. Albert testified that “[i]f given the option, I would not carry infomercial
programming on a distant signal. Often, in cable network agreements, cable operators limit the
number of hours of infomercial programming, and limit the hours during which it can run.”'*> He
further testified that cable networks that consist primarily of infomercials, such as home shopping
channels, have to pay cable operators for carriage.'**

75.  JSC witness Ms. Payne further testified that:

Based on my experience in the cable industry, infomercials carried negative value.

Customers often called to complain about having this content in their channel

lineups; thus, I did not pay to carry this content on distant signals. Additionally,

throughout my career negotiating licensing agreements for cable channels, Cox and

Suddenlink specifically prohibited infomercial programing during the hours that

most customers watched television. We would only permit a limited number of

hours of infomercials to be shown overnight because we knew fewer people were
watching television during that time.!*>

76. Mr. Albert’s and Ms. Payne’s testimony regarding the lack of value of infomercials
to CSOs is consistent with testimony from senior cable programming executives in prior

proceedings, whose testimony also forms part of the record in this proceeding. '*®

192 PS PFF 9 338.

193 Ex. 7100 (Albert WDT) § 62, p.22.

194 Id.

195 Ex. 7114 (Payne WRT) q 29, p.12.

196 Ex. 7792 (Singer 2014-17 WDT) 9 31, p.14 (“[P]aid programming . . . had no value to MVPDs. As a cable
executive, I would have preferred not to receive the paid programming on distant signals but doing so was not an
option. Outside of the distant signal context, MVPDs do not pay to carry paid programming and often receive
compensation to carry it.”); Ex. [7799 (Witmer 2014-17 WRT) 9 26, p.12 (“When operators negotiate carriage
agreements, MVPDs seeks to eliminate or greatly /imit the ability of a channel to deliver paid programming or
infomercials. CSOs do not derive any value from the programming and generally prefer that paid programming not
be provided. Subscribers generally see little to no value in paid programming and would not pay for it. No MVPD
would pay for this programming and, instead, would be more likely to be paid to carry it.”)
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77.  None of Program Suppliers’ witnesses testified that paid programming had value to
CSOs. Program Suppliers’ witness Mr. Nissenblatt had an opportunity to rebut Mr. Albert’s claim
regarding paid programming, but chose not to do so.

78.  Program Suppliers rely upon the testimony of Dr. Marx for the proposition that
“there is value for consumers in paid advertising programs (such as ads for the Ginsu Knife).”!’
But Dr. Marx is not an expert in the valuation of television programming.'”® Program Suppliers
also fail to quote her complete answer to Judge Strickler’s question, in which she stated that “[w]e
do usually think of these advertisements as imposing a cost overall on consumers.”'” Moreover,
even if such advertisements may occasionally have value to consumers, that does not translate into
CSO willingness to pay for this content. CSOs limit the amount of this content that they are willing
£ 200

to carry and are often paid to carry i

E. Devotional Content had Minimal Value During the 2018-21 Period (Response to
SDC PFF €9 37-39)

79. CSOs did not value Devotional content during the 2018-21 period because it did

not help to attract or retain subscribers, was not popular, and CSOs rarely received customer

t.201

requests for i CSOs were not willing to pay for Devotional channels, and the owners of

Devotional channels had to invoke the Must Carry rules to secure carriage.>%?

197 PS PFF § 338 (citing Tr. at 355:16-356:10 (Marx)).

198 Tr. 189:11-18 (Marx) (Dr. Marx received as an expert in “economics and econometrics”).

199 Tr, 356:6-10 (Marx).

200 See supra 99 74-76.

201 Ex. 7114 (Payne WRT) 9 26, p.11; Tr. 1483:1-7 (Payne); Ex. 7101 (Albert WRT) 99 41-44, pp.17-18.

202 Ex. 7114 (Payne WRT) 9 26, p.11 (“[T]o the best of my recollection [we] never paid licensing fees to carry
[Devotional content] at either Cox or Altice/Suddenlink.”); Ex. 7101 (Albert WRT) 9§ 42, p.17 (Devotional broadcast
channels Trinity, Inspirational Life, and EWTN “are offered for free to distributors™); id. § 47, p.19 (“[R]eligious
content . . . is offered for free to CSOs just to get distribution . . . .”); Tr. 1420:5-7 (Albert) (“[W]e paid nothing for . .
. Devotional content.”); see also Ex. 7510 (Berlin WDT) p.12 (Ms. Berlin negotiated carriage of EWTN, Red Global
Catolica, Enlace Christian TV, and Almavision on behalf of DirecTV, but does not claim that DirecTV paid to carry
these channels).
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80. SDC claim that its programming appeals to an “older, stable, loyal audience that is
... less prone to churn.”?? Mr. Albert testified, however, he is not aware of any evidence that
religious content helped to reduce subscriber churn.?

81. SDC claim that “like sports programming,” devotional programming is often live,
“appointment viewing” programming that is resistant to time-shifting.?®> But no former
programming executive in this proceeding or the last one analogized religious programming to
sports in this manner. SDC cite only to testimony from Daniel Hartman in the 2014-17 proceeding,
but that testimony only concerns sports programming.?°® In the 2014-17 proceeding, Mr. Hartman
also testified that he “did not attribute special value to Devotional programming merely because it
appealed to a particular subscriber niche, and most of the Devotional channels on the DirecTV
platform were launched and carried under either the Must Carry rules (at no charge) or under the
FCC's 'set aside’ rules . . 72"

82.  DirecTV carried Devotional channels under the set aside rules not because it
considered them to be valuable, but because they were the channels available to fulfill a legal
requirement.?®® Channels carried under the set aside rules do not receive compensation, and in
fact have to pay half of the costs incurred by the satellite carrier in making the programming

available to subscribers.?? It unlikely DirectTV would have launched the Devotional channels it

carried under the set aside rules in the absence of the legal obligation.?!°

203 §DC PFF 4 37.

204 Ex. 7101 (Albert WRT) 9§ 44, pp.17-18.

25 SDC 9 38.

206 Ex. 7787 (2014-17 Hartman WDT) 9 16, pp.8-9.
207 Ex. 7788 (2014-17 Hartman WRT) 9 39.

208 14, 9 40.

209 14, 9§ 41.

20 17
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83. SDC assert that “Devotional content remained comparatively underrepresented on
mainstream streaming services, making broadcast television signals a more important source of
devotional content for cable system offerings.”*'! The record reflects, however, that in 2021 94%
of churches live-streamed worship services.?!? During the 2018-21 period, numerous streaming
services such as Minno and RightNow Media also offered tens of thousands of religious
episodes.?!?

I1. The Bortz Surveys Are a Reliable Method for Estimating Relative Marketplace Value
in 2018-21

84.  JSC’s PFF set forth the Bortz Survey procedures, as well as the support for those
procedures in survey methodology, survey research practice, and a series of prior litigated

214 JSC’s PFF also detailed record evidence demonstrating the reliability and validity

proceedings.
of the Bortz Surveys in 2018-21, refuting various criticisms raised, including with respect to
respondent qualifications, potential for bias, and potential for confusion.?!> JSC does not restate
all of that evidence here, but instead focuses on new, revised, or expanded criticisms made in other
parties’ proposed findings. As shown below, these parties’ attempts to reinvent, mischaracterize,

or misstate the record to get around their own failures of proof all fail.

A. The Bortz Surveys Follow Appropriate Survey Methods

1. The Bortz Surveys Were Not “Truncated” or “Results Oriented” in 2020 or
Any Other Year (Response to CCG PFF 44 310-31, PTV PFF 49 680-83, PS
PFF 99 562-64)

85. In its proposed findings, CCG abandons the theories in Dr. Debra Ringold’s written

testimony that Bortz used undisclosed additional interviewers, or told the interviewer to emphasize

211 SDC PFF 9 39.

212 Ex. 7101 (Albert WRT) 9 45, p.18;.
23 4.,

214 JSC PFF § IILA-D.

215 JSC PFF § 1ILE-G.
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signals carrying sports—all of which JSC has already refuted.?!® It pursues instead the equally

baseless theory introduced in Dr. Ringold’s oral testimony that the Bortz Surveys’ data collections

7

(133

efforts were “‘truncated,”” ending before attempts were made to interview all eligible systems.?!

But the very evidence on which CCG relies disproves its claim (as well as the similar claims made
by PTV?!8 and Program Suppliers®'?).

86.  First, CCG wrongly attributes to Bortz the testimony that it “only” stayed in the
field long enough to achieve a desired response rate, such that “[f]ieldwork was halted” before all
eligible systems had an opportunity to respond.??* The actual testimony to which CCG cites does
not say that Bortz halts fieldwork before systems have had an opportunity to respond.??! To the
contrary, as stated in the Bortz Report and as Mr. Broderick reiterated at the hearing: “We do
attempt in our process to interview every cable system that’s eligible.”*?? Specifically, in each

year, Bortz prepared an individual questionnaire for each eligible system for whom it had a SOA

and sent those hard copy questionnaires by mail into the field for an attempted interview.??* Bortz

216 JSC PFF 99 315-316.

27 CCG PFF q 315.

218 PTV relies on the same testimony and documents as CCG, but comes up with an entirely different theory, namely
that Bortz improperly added new eligible systems to the survey rather than truncating it. See PTV PFF 99 680-683.
As discussed in this section, neither theory makes any sense or is supported by the record.

219 PS PFF 99 563-64 (citing Dr. Ringold’s oral testimony).

220 CCG PFF 9 314 (citing Ex. 7105 (Trautman & Broderick WST) p.27; Tr. 1144:2-11 (Broderick)).

221 Bx. 7105 (Trautman & Broderick WST) p.27 (“[W]e keep the Bortz survey in the field for a long enough time
period to obtain a strong response rate.”); Tr. 1144:2-11 (Broderick) (explaining that, in deciding Bortz is comfortable
with the response rate, “it would relate a bit into the — you know, we do feel that we’ve generated a response rate that
feels representative of response rates in the past or close enough that we feel that we’ve gathered the data, enough data
to give the best available information possible.”).

222Tr. 1136:14-24 (Broderick); see also id. at 1249:20-1250:12 (“[W]e reach out . . . to the entire sample in our process
to try to get a completed survey from them.”); Ex. 7103 (Bortz Report) pp.19, 48 (“Given the relatively small
population size during this period, Bortz attempted to obtain responses from all eligible systems, as it did in 2015-17.
In other words, all eligible systems had an opportunity to respond to the survey. . . . Bortz attempted to survey all such
systems.”).

223 Ex. 7103 (Bortz Report) pp.48-49; Ex. 7105 (Trautman & Broderick WST) p.25 (“Bortz personnel write onto each
[questionnaire], by hand, information about the system on the first page of the survey and the assignment of the order
in which to read the programming categories for questions 2 and 3”); Ex. 4057 p.1 (email exchange in which Mr.
Broderick notes that additional questionnaires have been sent to the interviewer by FedEx); Tr. 1252:22-1253:20
(Broderick) (confirming in colloquy with Judge Jefferson that surveys for the full “eligible sample” were “filled out
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also seeks to achieve a strong response rate, which is why it may stay in the field longer than it
would in a typical commercial survey.??* As Dr. Nancy Mathiowetz confirmed, it is entirely
appropriate to try to get a high response rate in a survey, and to ask an interviewer to spend more
time to achieve that.??

87. Second, CCQG relies on an email from July 2022 in which Mr. Broderick tells Ms.
Sandra Grossman “we have sent you 245 survey forms; this is all the surveys,” noting that this 245
number aligns with the number of scanned questionnaires that Bortz had saved to its computer, but

226 Mr. Broderick could not recall

not the total eligible sample (of 307) for the 2020 survey year.
four years later the context of this email, but confirmed based on his knowledge of Bortz’s
procedures that he would have subsequently mailed Ms. Grossman more questionnaires because
“we reach out . . . to the entire [eligible] sample in our process.”??’ CCG appears to assume that
the sets of scanned, blank questionnaires saved to Bortz’s computers must represent all hard copy

questionnaires ever sent, but there is no basis in the record for that assumption.??3

and sent to the field,” except for a small number of eligible systems annually for whom Bortz never receives a SOA
from the Copyright Office so cannot prepare a questionnaire).

224 Tr. 1143:7-11 (Broderick); Ex. 7105 (Trautman & Broderick WST) p.27; see also Ex. 7810 (2014-17 Trautman
Oral Testimony) Tr. 2844:3-14, 3057:8-11, 3058:4-7, 3195:6-12.

225 Ex. 7808 (2014-17 Mathiowetz Oral Testimony) Tr. 3905:6-17 (“Q. . . . [I]s there anything problematic about telling
a survey organization that they should work hard to obtain good response rates? A. Absolutely not. In fact, the reason
you hire a good survey firm is to try to get as high a response rate as possible. And sometimes that requires additional
effort on the[ir] part than originally thought, an interviewer may have to call more often or schedule appointments,
and oftentimes you see cost overruns in contracts related to that.”).

226 CCG PFF 9 325-31 (citing, inter alia, Ex. 4056 (July 26, 2022 email from Broderick entitled, “RE: Status of
Project - Please Let Me Know”) p.1).

227 Tr. 1247:11-1250:12, 1252:20-1253:20 (Broderick). Mr. Broderick explained that, for a small number of eligible
systems annually, Bortz is never able to get a SOA from the Copyright Office and therefore is unable to prepare a
questionnaire. See id. at 1250:7-12.

228 In response to CCG’s and other parties’ discovery requests, Bortz searched for and produced all electronic
documents from Mr. James Trautman’s and Mr. Broderick’s computers related to the Bortz Surveys (described as
“Edocs” on JSC’s production index). See Ex. 4086 (Aug. 29, 2025 JSC supplemental production cover letter, index,
and declaration). Pursuant to a discovery order in the 2014-17 proceeding, JSC has produced to all parties all
documents located in Bortz’s files related to all the Bortz Surveys conducted since 1983. See Order 27 Granting in
Part and Denying in Part PTV Motion to Compel JSC to Produce Documents, Dkt. No. 16-CRB-0009-CD (2014-17)
(Feb. 15, 2023).
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88.  Moreover, CCG ignores the remainder of the email exchange it cites, in which Ms.

Grossman states: “I wanted to check in to see if I have received all the surveys. I don’t want to

finish the study before everything has been received.”??® Thus, it is clear that Ms. Grossman—

like Bortz—understood the intent was not to end the survey until after Ms. Grossman had a chance
to attempt to contact all of the eligible systems. Further confirming this intent, another email CCG
cites from Mr. Trautman in July 2022 notes that “fieldwork is ongoing”—i.e., Bortz was not
halting Ms. Grossman’s work in July.*** Indeed, as CCG notes, Ms. Grossman continued to
attempt to contact eligible systems through at least September. !

89. CCG does not even try to reconcile the face of the documents—all of which
demonstrate ongoing interview attempts and an intent that Ms. Grossman receive “all”
questionnaires—with its theory that Bortz halted the survey early because it had achieved some
desired response rate. Nor does CCG attempt to explain why Bortz only supposedly “truncated”
its data collection efforts in 2020, not any other survey year. CCG’s theory does not have any
record support and should be rejected in full.

90. In the course of presenting the above unsupported theory, CCG also makes two
more incorrect claims. Contrary to CCG’s claims, the record shows that:

a. Bortz’s efforts to achieve high response rates were disclosed in
the last proceeding, just as they were in this proceeding.”*> In
the 2014-17 proceeding, the Judges did not “not[e] that PTV argued
in their post-trial brief that JSC had not disclosed any response rate

quotas in discovery.”?** The Judges noted the opposite: that PTV
was arguing a ‘“response rate quota[]” had been “revealed in

229 Ex. 4056 (July 26, 2022 email from Broderick entitled, “RE: Status of Project - Please Let Me Know”) p.1
(emphasis added).

230 Ex. 4062 (July 14, 2022 email from Trautman entitled, “RE: Bortz Invoices™) p.1; CCG PFF § 324 (quoting Ex.
4062).

231 Ex. 4025 (Bortz 2020 Questionnaires) pp.430-32; CCG PFF ¥ 330.

232 This paragraph responds to CCG PFF 99 316-18.

23 CCG PFF 9 317 (citing Distribution of Cable Royalty Funds, 16-CRB-0009-CD (2014-17), 89 Fed. Reg. 54166,
54255 (June 28, 2024) (“2014-17 Final Determination”)).
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compelled discovery.”?** Indeed, PTV relied on evidence just like
the document CCG cites, indicating that Bortz communicates with
Ms. Grossman about the level of survey responses that it is hoping
to achieve.?*> JSC responded then, just as it does here, that “Bortz
Media appropriately sought to obtain high response rates, and to do
so through its contractor.”?3

b. There is nothing improper about presenting confidence
intervals for the Bortz Survey results.”>’” As Dr. Mathiowetz
explained, because Bortz does not complete a survey with all
eligible systems, it is “methodologically sound to produce estimates
of standard errors, just as one would for any other data collection
effort where the goal is to draw inferences to the larger
population.”?38

2. Bortz’s Respondent Identification Process Is Appropriate (Response to PS PFF
19 457-69, 549-50;, CCG PFF 99 352-66, PTV PFF 49 671-74, 683)

91.  Bortz has consistently detailed its respondent identification procedures across this
and past proceedings, as detailed in JSC’s PFF.?*° Dr. Mathiowetz confirmed that Bortz’s method
of “starting with an initial point of contact available in public records and then asking that person
to direct you to the individual of interest is a standard approach in establishment surveys.”?* The

criticisms raised by other parties on this topic are based on mischaracterizations of the process.

2342014-17 Final Determination, p.54255 (emphasis added).

235 Compare CCG PFF 9 318 (quoting Ex. 4056 (July 26, 2022 email from Broderick entitled, “RE: Status of Project
- Please Let Me Know”) p.1), with, e.g., Ex. 7810 (2014-17 Trautman Oral Testimony) Tr. 3198:24-3199:22 (PTV
counsel asking Mr. Trautman about his email to Ms. Grossman stating, “If you need to charge more than the $5000
you mentioned to either get the 150 [survey responses] or beat it, that is totally fine. Again, on this project we would
much rather spend more and get the response rate versus keeping the costs down.”). As Mr. Broderick explained at
the hearing, Bortz has an idea of the response rate that it is looking for, which is informed by the response rates it has
achieved in the past. See Tr. 1143:2-1144:11 (Broderick); see also Ex. 7810 (2014-17 Trautman Oral Testimony) Tr.
2844:3-14 (noting that “historically the Judges have attached substantial importance to the response rates, so we do
stay in the field longer than we might in a typical commercial survey. And we, frankly, spend a little more money to
make sure that we get a response rate that we consider to be excellent.”).

236 2014-17 Determination pp.54255-56; see also supra q 86.

237 This paragraph responds to CCG PFF § 321 and PS PFF § 562.

238 Ex. 7113 (Mathiowetz WST) p.6.

239 JSC PFF § 111.D 4.

240 Ex. 7112 (Mathiowetz WDT) p.12; see also Ex. 7808 (2014-17 Mathiowetz Oral Testimony) Tr. 3883:21-3884:8,
3885:5-9.
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92.  First, as Dr. Mathiowetz explained, “[t]he ‘population’ for the Bortz surveys is all
cable systems, not the specific individuals who respond on behalf of each system.”?*! Thus, the
fact that individual respondents did not supply their complete names does not constitute a failure
to identify the “population under study.”*** To the contrary, survey researchers often do not record
respondents’ names in order to protect their confidentiality.’** And, at the hearing, Dr. Stec
retracted his claim that the failure to record respondents’ first or last name in full was a form of
“pervasive error.”2#

93.  For the same reason, the fact that the ultimate respondent may not be the pre-
selected, initial contact at the system does not constitute a “fail[ure] to reach the intended target
population.”?*® That the Bortz interviewer is getting a referral from a senior employee at the
system to a qualified respondent is evidence that the identification process is working as
designed.?*

94. Second, Bortz did not, as Program Suppliers and CCG suggest, take a referral from
any “unknown” person at the system if the pre-selected initial contact could not be reached.>*’ If

the interviewer was unable to reach the initial point of contact listed on the questionnaire (or the

person who currently occupies the same position), or if that individual was not willing to

241 Ex. 7113 (Mathiowetz WST) p.7. “The population, or universe, is the set of elements about which you would like
to make inferences.” Id. at n.7 (quoting Blair, Edward, and Johnny Blair (2015) Applied Survey Sampling. SAGE
Publications. p. 27). “The Bortz surveys are designed to draw inferences about cable systems, not the individual
executives who answer the questions on behalf of the cable systems.” Id.

242 S PFF 9 468-69. Mr. Broderick testified that, while Ms. Grossman asks each respondent for their full first and
last name, many respondents are reluctant to provide this information. See Tr. 1155:20-1156:16 (Broderick); Ex. 7105
(Trautman & Broderick WST) pp.26-27.

23 Tr. 1115:1-12 (Mathiowetz).

244 Tr, 2855:19-2856:16 (Stec) (“That a last name wasn’t given? . ... So I wouldn’t say it’s a pervasive error. . . . [I]t
does get to a methodological issue that I have, but I wouldn’t call it a pervasive error. It would be more a replication -
- potentially a replication error.”).

245 pS PFF 9 457.

246 Ex. 7105 (Trautman & Broderick WST) p.24.

247 PS PFF § 465; CCG PFF q 360.
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participate, then no interview was completed.?*® In other words, the interviewer only took referrals
from the initial point of contact at the system (or that individual’s successor) and the subsequent
individuals identified to the interviewer as most responsible for programming decisions.?*

95. Third, Mr. Broderick consistently testified that referrals were generally to the
“regional” level,” not “generally ‘lateral or lower’ within the organization” as Program Suppliers
claim.?! Program Suppliers take a single phrase from an exchange with Judge Strickler out of
context. The full exchange shows that, in response to Judge Strickler’s question of whether the
referrals were “always somebody lateral or lower,” Mr. Broderick explained that the referrals were
generally to a person with “a regional perspective,” which was “maybe . . . something different
than lateral.”>? In response to a further follow-up question from Judge Jefferson (which Program
Suppliers do not cite) Mr. Broderick reiterated that the referrals observed in the Bortz Surveys
“signif[ied] a more regional perspective and, you know, less lateral perhaps than somebody with
broader responsibilities.”?>

96. Fourth and finally, PTV incorrectly suggests that issues with identification of
qualified respondents for Dr. Tiilin Erdem’s quantitative interview study “show that Bortz’s
screener question . . . may permit unqualified persons to participate in the Bortz survey.”?>* Dr.

Erdem, unlike Bortz, used an “online screener” to initially qualify respondents rather than a live

interviewer.>> Her experience showed that the online screener (which Bortz does not use) was

248 Tr. 1137:9-19 (Broderick); Ex. 7103 (Bortz Report) p.50.

249 Ex. 7105 (Broderick & Trautman WST) pp.23-24; Tr. 1137:9-1138:4. 1148:5-24 (Broderick).

230 Tr. 1208:6-1211:2 (Broderick); Ex. 7103 (Bortz Report) p.51 (“[CJonsistent with trends in industry decision-
making, respondents to the 2018-21 surveys often held regional management positions.”).

251 PS PFF q 466 (quoting Tr. 1208:14-16 (Broderick)).

252 Tr. 1208:6-1209:7 (Broderick).

253 Tr. 1209:25-1211:2 (Broderick).

254 PTV PFF 4 673.

255 Ex. 7512 (T. Erdem WRT) 99 27-30, pp.15-16.
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not always able to detect unqualified respondents, but that these individuals were ultimately

screened out by the live interviewer (which Bortz does use).?*

3. Bortz’s Imputation Approach Is Appropriate (Response to CCG PFF 49 345-
51; PSPFF 99572-74)

97.  As further detailed in JSC’s PFF,* to address nonresponse, Bortz used a procedure
known as “class mean imputation.”*® Class mean imputation uses information known about both
responding and non-responding systems to impute responses to non-responding systems based on

9

known characteristics.”> Class mean imputation as a method of addressing nonresponse is

supported by the literature on treatment of missing survey data,?*

and is also used by the Bureau
of Labor Statistics.?®!
98.  For Bortz’s class mean imputation process, each “class” was defined as one of the

eight distinct patterns of program category carriage.?> Mean relative valuations for respondents

within each class were computed and assigned to non-respondents within the same class.?®?

99. CCG and Program Suppliers recite Dr. Ringold’s criticisms of “mean imputation”

as “naive” or “primitive.”*** But none of these parties address the fact that these criticisms do not

236 Id. 9 30, p.16 (“While these respondents appeared to qualify based on the online screener, during the interview they
... did not affirmatively answer that they were the person most responsible for programming carriage decisions.”).
257 JSC PFF § 1I1.D.6.

258 Tr. 1116:6-7 (Mathiowetz); Ex. 7112 (Mathiowetz WDT) pp.17-19.; Ex. 7113 (Mathiowetz WST) p.14; see also
Ex. 7103 (Bortz Report) pp.25-26.

2% Ex. 7112 (Mathiowetz WDT) pp.17-18.

260 Id. pp.18-19 & n.16 (citing Graham Kalton and Daniel Kaspryzk (1986) “The Treatment of Missing Survey Data.”
Survey Methodology 12(1):1-16 and Joseph Schafer and John Graham (2002) “Missing Data: Our View of the State
of the Art.” Psychological Methods 7(2):147-177).

261 Ex. 7113 (Mathiowetz WST) p.14.

262 Tr. 1116:6-1117:4 (Mathiowetz); Ex. 7112 (Mathiowetz WDT) p.18; Ex. 7113 (Mathiowetz WST) p.14; Ex. 7103
(Bortz Report) pp.25-26. The eight program category carriage classes were: (1) PS, CTV, SDC, JSC, PTV, and CCG;
(2) PS, CTV, SDC, JSC, and PTV; (3) PS, CTV, SDC, JSC, and CCG; (4) PS, CTV, SDC, and JSC; (5) PS, CTV,
SDC, PTV, and CCG; (6) PS, CTV, SDC, and PTV; (7) PS, CTV, SDC, and CCG; and (8) PS, CTV, and SDC. See
Ex. 7112 (Mathiowetz WDT) p.18; Ex. 7103 (Bortz Report) pp.25-26.

263 Tr, 1117:5-1117:20 (Mathiowetz); Ex. 7112 (Mathiowetz WDT) p.18; Ex. 7113 (Mathiowetz WST) p.14; Ex. 7103
(Bortz Report) pp.25-26.

264 CCG PFF q 346 (quoting Ex. 7403 (Ringold WRT) p.48); PS PFF 9§ 574 (quoting the same testimony from Dr.
Ringold).
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apply to class mean imputation, which is the procedure Bortz used.?®> Dr. Ringold’s only comment
specific to class mean imputation in her written testimony is a reference to her separate argument
that the Bortz Surveys suffer from nonresponse bias (which is also wrong, as discussed infra
Section II.C.1 and at JSC PFF Section II.E.2.a).?® Dr. Ringold cited no literature or other
evidence, in her written testimony or at the hearing, to support that the criticisms she raised with
respect to “mean imputation” apply to “class mean imputation.”

100. Dr. Ringold’s criticisms are further undermined by the fact that she was unable to
explain Bortz’s class mean imputation procedure when asked to do so at the hearing and did not
propose any alternative method.?®’

4. Bortz’s Weighting Approach Is Appropriate (Response to PTV PFF 49 600-26,
SDC PFF 49 255-56, 300; PS PFF 94 575-79)

101.  Mr. Broderick and Mr. Trautman explained, and no party disputes, that Bortz has
always used weights in the Bortz Surveys to reflect the relative importance, as measured by distant
signal usage, of each survey response.?® As further detailed in JSC’s PFF,?* prior to 2015, Bortz
had used each CSO’s total royalty payments as weights.?’® But, in 2015, most systems started
paying a minimum royalty fee that was unrelated to their distant signal usage.?’! After that point,
total royalty payments were no longer a good proxy for distant signal usage.?’> As one example,
in 2021, a Comcast system in Nashville paid over $900,000 in royalties as its minimum fee, but

carried distant signals to less than 3,000 subscribers, while a Comcast system in Aberdeen paid

265 Ex. 7113 (Mathiowetz WST) p.14; Tr. 1117:15-20, 1119:2-11 (Mathiowetz).

266 Ex. 7403 (Ringold WRT) p.49 (“Means, even within classes, can be biased if the underlying reason for nonresponse
is related to the variable of interest.”).

267 See Tr. 716:9-20 (Ringold); Ex. 7403 (Ringold WRT) pp.46-49.

268 Ex. 7103 (Bortz Report) p.23; Tr. 1174:9-1175:7 (Broderick).

269 JSC PFF § 111.D.7.

270 Ex. 7103 (Bortz Report) p.25.

271 Tr. 1174:9-1175:7 (Broderick); Ex. 7109 (Majure WDT), pp. 44-45; Tr. 1324:3-23 (Majure).

272 Id.
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only about $100,000 in royalties but carried distant signals to over 10,000 subscribers.?”® The
minimum fee payment obscures the fact that the first system, while paying a lot in royalties, made
much less use of distant signals. Accordingly, since 2015, Bortz has used as weights the usage-
based fees (“Base + 3.75% Fees™) that are calculated on each CSO’s SOA.?7*

102.  Dr. Mathiowetz concluded that Bortz’s weighting approach was appropriate from a
survey methodological perspective.?’”> As she noted, using weights to reflect importance is not
unique to the Bortz Surveys.?’® For example, in order to produce an unbiased estimate of changes
in consumer prices in the consumer price index (CPI), the Bureau of Labor Statistics uses weights
to reflect the relative importance of goods and services as measured by their share in the total
consumption of households.?”’

103. Dr. Majure concluded that Bortz’s weighting approach was appropriate from an
economic perspective.?’® As he explained, “[w]eights are used to reflect an individual data point’s
relevance to the question being analyzed. In this case, the question is how to apportion a fund to
different types of content carried under the Section 111 license based on relative value. Each
CSO’s value allocation is relevant to that question in proportion to how much use they made of
the Section 111 license by carrying distant signal content.”?”°

104. PTV and SDC both criticize Bortz’s weighting approach, focusing on the fact that

their own shares would be higher under their preferred alternatives.?®® Unlike Bortz’s approach,

273 Ex. 7103 (Bortz Report) p.24.

274 Ex. 7103 (Bortz Report) pp.24-25; Tr. 1174:9-1175:7 (Broderick).

275 Ex. 7112 (Mathiowetz WDT) pp. 19-20; Ex. 7113 (Mathiowetz WST) pp.15-16.

276 Tr. 1118:6-23 (Mathiowetz).

277 Ex. 7112 (Mathiowetz WDT) p.19; Tr. 1118:6-23 (Mathiowetz).

28 Ex. 7109 (Majure WDT), pp. 44-47.

29 Id. pp. 44.

280 PTV PFF 99 609-11 (pointing out that, “[w]eighting by royalties paid, the Bortz survey with the McLaughlin
Adjustment would” increase the allocation to PTV by “17.6 percent of the 2018-2021 cable royalties™); SDC PFF
99 255-56 (pointing out that the “unweighted and non-imputed survey responses” would yield allocations to the
Devotional category that are one to two percentage points higher).
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their motivated reasoning is not supported by any survey methodological rationale, economic
rationale, or logic, and should be rejected.

105.  PTV first criticizes Bortz’s use of Base + 3.75% Fees on the grounds that these fees
are a “purely hypothetical figure” that do not reflect what a CSO actually pays for distant signal
retransmission when the CSO is below the minimum fee.?8! PTV ignores the critical distinction—
which Dr. W. Robert Majure highlighted at the hearing—between using Base + 3.75% Fees to
make inferences about CSO preferences (as the regressions do) and using Base + 3.75% Fees as
an approximation for usage (as Bortz does).?®? Base + 3.75% Fees always reflect the total number
of “distant signal equivalents” (“DSEs”) the CSO provides to its subscribers,?®* and are thus a
“good approximate of usage” whether or not the CSO actually pays those fees.?%*

106. PTV next argues that weighting by Base + 3.75% Fees “improperly imposes the
Section 111 statutory formula, such that it does not comport with the relative marketplace value
standard.”?®> But Bortz does not rely on the “statutory formula” to determine relative marketplace
values—it relies on the CSOs’ survey responses.?®® Those responses are then weighted by Base +
3.75% Fees in order “get a measure of everybody’s preferences averaged together in a way that is
consistently measuring how those preferences tie to the intensity of use of the license.”?®
Moreover, the “traditional . . . royalty-based weighting” that PTV advocates®®® would equally

incorporate the “statutory formula” for royalty payments.%’

281 PTV PFF 9] 604.

282 Tr. 1325:18-1326:19 (Majure).

28317 U.S.C. § 111(d)(1)(B), (C) ; see also Ex. 7109 (Majure CWDT) q 14, p.10; Ex. 7106 (Harvey CWDT) § 9, p.11.
284 Tr, 1326:15-19 (Majure).

25 PTV PFF 4 619.

286 Tr, 1326:5-14 (Majure).

287 Id.

288 PTV PFF 9 593

289 By statute, CSOs pay in royalties the greater of (1) a minimum fee equal to 1.064% of their gross receipts or (2)
their Base + 3.75% Fees. See 17 U.S.C. § 111(d)(1)(B)(i)-(iv); see also Ex. 7109 (Majure CWDT) q 13, pp.9-10; Ex.
7106 (Harvey CWDT) 99 8-9, pp.10-11.
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107. PTV also incorrectly implies that Bortz’s justification for applying Base + 3.75%
Fees as weights is somehow inconsistent because PTV signals are not the only category of signals
where there is a large disconnect since 2015 between the amount of distant signal usage (measured
in Base + 3.75% Fees) and total royalty payments.?*® But Bortz is consistent: Since 2015, Bortz
has applied Base + 3.75% Fees as the weights for all CSOs, irrespective of the categories of content
they distantly retransmitted. "

108.  SDC did not offer any criticism of Bortz’s weighting or imputation procedures from

any of its witnesses.?*?

To the contrary, SDC witness John Sanders approved of Bortz’s
“transparent methodology” and noted that “the Bortz study contained an explanation of several
changes,” including “weighting responses by Base + 3.75% fees rather than total fees, because the
Base + 3.75% calculation better reflects CSOs that actually made programming choices above the
minimum fee.”?

109. Undeterred by its own witness’s opinions, and unsatisfied with its share when the
Bortz Survey results are weighted and imputed, SDC suggests that weighting by Base + 3.75%
Fees makes the Bortz Surveys a fee generation approach, or that there was “concern” that Bortz’s
“adjustments and weighting may have been subject to biased ‘revisionary work’” in the 2014-17
proceeding.?** Both claims are incorrect. As noted supra Paragraph 106, Bortz uses CSOs’ survey

responses to determine relative marketplace values—Bortz does not measure value based on the

amount of royalties generated by a category as in the fee generation approach.?’> And the Judges’

20 PTV PFF 9 620-21.

21 Ex. 7103 (Bortz Report) pp.23-25; see also Ex. 7105 (Trautman & Broderick WST) pp.27-29.

22 SDC’s separate criticism of nonresponse bias, raised by Mr. Sanders, is addressed infia § I1.C.1.

293 Ex. 7500 (Sanders AWDT) pp.3-4, 43.

24 SDC PFF 9 257.

295 Tr. 1326:5-14 (Majure) (“In the Bortz methodology . . . we already know what the preference is. . .. [W]e’re not
making an inference about the cable system’s demand for different types of content. We’re instead taking their
[survey] responses, which reflect that [demand], and trying to figure out what’s the right way to weight those so that
we get a measure of everybody’s preferences averaged together in a way that is consistently measuring how those
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“concern” in the last proceeding to which SDC cites was not about Bortz’s weighting or imputation
procedures generally; it specifically related to alternatives to the McLaughlin adjustment for PTV
Only and Canadian Only systems that Bortz proposed in the last proceeding but does not propose
here.?%

110. Program Suppliers largely repeat criticisms addressed above, adding only the
incorrect claim that “[u]pon questioning by Judge Strickler, Mr. Broderick could not provide an
answer to whether the tables provided in his written testimony included the 3.75% adjustment.”?*’
PTV counsel incorrectly informed Judge Strickler that Table E-1 of the Bortz report, labeled as
using “Royalty-Based Weighting,” included 3.75% fees.?*® In fact, the 3.75% fees that a CSO

calculates are not included in total royalty payments if the CSO pays the minimum fee.>”® Mr.

Broderick corrected the record, explaining that Table E-1 is weighted based on “the total royalty

99 ¢¢

payment,” “[s]o no,” it did not include the 3.75% fees in the vast majority of cases where CSOs

are “paying the minimum fee.”3*

preferences tie to the intensity of use of the license.”); see also 2014-17 Determination, p.54224 (“The fee generation
approach has been defined as ‘a valuation method that attempts to measure the amount of royalties actually generated
by a particular claimant group.”” (quoting Report of the Copyright Arbitration Royalty Panel to the Librarian of
Congress, In the Matter of Distribution of 1998 and 1999 Cable Royalty Funds, Dkt. No. 2001-8 CARP CD 98-99
(Oct. 21, 2003) (“1998-99 CARP Report™), p.60)).

2% SDC PFF 4257 (citing 2014-17 Determination, p.54262, n.263); 2014-17 Determination p.54262 n.263 (expressing
concern that Mr. Trautman “ran his prior McLaughlin Adjustment to see what the outcome would be and then
abandoned it in favor of making other adjustments” (internal quotation marks omitted)).

27 PS PFF q 579 (citing Tr. 1268:12-1269:13 (Broderick)).

298 Tr. 1264:3-1265:3 (“Mr. Hill: This [Table E-1] is royalty-based weighting, so full royalty-based weighting. Judge
Strickler: Including 3.75? Mr. Hill: Yes, inclusive of that, but full royalties.”); Ex. 7103 (Bortz Report) Table E-1,
p.65.

299 Ex. 7106 (Harvey CWDT) 9, p.11 (“If the CSO’s calculated base + 3.75% fee is less than the statutory minimum,
it pays the minimum instead.”); see also 17 U.S.C. § 111(d)(1)(B)(i)-(iv); see also Ex. 7109 (Majure CWDT) q 13,
pp-9-10; Ex. 7106 (Harvey CWDT) q 8, pp.10-11.

300 Tr, 1268:19-1269:13 (Broderick).
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5. Bortz’s Post-Survey Adjustment for PTV Only and Canadian Only Systems Is
Appropriate (Response to PTV PFF 9 591-99, 627-643; SDC PFF 49 296-99;,
CCG PFF 99 306-09)

111.  JSC’s PFF details the corrected version of the “McLaughlin Adjustment” that Bortz
proposes to incorporate PTV Only and Canadian Only systems into the Bortz Survey estimates.>’!
Bortz’s adjustment attributes 100% of value to either the PTV or Canadian category when that is
the only category the system carries distantly, except for PTV signals that are carried pursuant to
the Must Carry rules and the related multicast agreements.**

112.  PTV agrees with the attribution of 100% of value to PTV when it is the only
category a system carries distantly, but argues that Bortz should make no correction for Must Carry
carriage.>®® This argument is based on PTV’s incorrect claims that PTV signals carried pursuant
to the Must Carry rules and the related multicast agreements can be inferred to have positive
commercial value, which claims are addressed supra Section 1.B. and infra Section IV. Moreover,
Bortz’s correction for Must Carry carriage does not, as PTV suggests, “uniquely target[]” PTV.3%
Bortz does not override survey responses for any kind of carriage (whether it is PTV or commercial
signals). Bortz simply declines to assume that systems it did not survey would have attributed
100% of value to compelled carriage—which Dr. Majure confirmed is the correct economic
approach in this context.?%

113.  SDC misleadingly criticizes the “McLaughlin Adjustment” in its discussion of the

Bortz Surveys, without clarifying that its primary criticisms do not apply to the Bortz Surveys.?%

Specifically, because Bortz does not weight by total royalties paid (see supra Section 11.A.4), its

301 JSC PFF § 1I1.D.8.

302 Ex. 7103 (Bortz Report) pp.32-33.

303 PTV PFF 99 595-99, 627-43.

304 1d. 99 640-43.

305 Ex. 7109 (Majure CWDT) 4 94-99, pp.47-49; Tr. 1323:12-1324:2 (Majure).
396 SDC PFF 99 292-99.
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post-survey adjustment does not overstate the value of PTV based on “royalty payments that are

untethered to a cable system’s willingness to pay.”3"’

Likewise, because Bortz’s post-survey
adjustment is corrected to remove carriage of PTV signals that are carried pursuant to the Must
Carry rules and the related multicast agreements (see supra Section 1I.A.5), it does not make the
unsupportable “assumption of 100% relative valuation for must-carry signals on PTV-only
2308

systems.

6. CCG’s Eleventh Hour Critique of the Canadian Category Definition Is Not
Supported by the Record (Response to CCG 4 491-98)

114. CCG did not offer any survey methodologist to opine on the 2018-21 Bortz Survey
categories (or on anything else). CCG nevertheless asks the Judges to find that Bortz’s “all
programming broadcast by Canadian station[s]” category is “problematic” based on past testimony
from Dr. Fred Conrad that it is an “unnatural” category.>® The Judges have relied on cable
operator surveys in the past two proceedings notwithstanding this argument, and they should do
so here.?!"

115. Witnesses in this proceeding with experience of how CSOs evaluate content (unlike
Dr. Conrad?'!) testified that the Bortz Survey categories were “very well defined”*'? and that the

survey was “clear.”*!3 Moreover, while CCG now characterizes its content as “encompass[ing] a

397 SDC PFF 9 295.

38 1d. 9 297.

309 CCG PFF 9 491-98 (alteration in original).

3102010-13 Final Determination, p.3610 ( “defin[ing] . . . ranges of reasonable allocations for each program category,”
and in doing so relying on “[t]he Bortz and Horowitz [constant sum] Surveys, together with the McLaughlin
‘Augmented Bortz’ results and the Crawford and George regressions”; 2014-17 Final Determination, p. 54256
(“accord[ing] evidentiary weight to the Bortz Survey, with the McLaughlin Adjustment—relatively equivalent weight
with the weight given to the regression analysis”).

3ILEx. 7704 (2014-17 Conrad Oral Testimony) Tr. 4834:1-9, 4837:12-14.

312 Tr, 1425:12-20 (Albert).

313 Tr. 1483:14-1484:4 (Payne); see also Ex. 7114 (Payne WRT) pp.7, 12.

46



PUBLIC VERSION

wide variety,”*!* CCG has previously told the Copyright Royalty Board that its programming is
“relatively homogenous with respect to the nature, focus, and value.”*!
7. CCG’s and PTV'’s Eleventh Hour Critiques of the Treatment of Valuations for

Canadian and PTV Programming Are Not Supported by the Record (Response
to CCG 99 499-505; PTV 49 675-79)

116. Departing even further from the record, CCG also now claims that the Bortz Survey
valuations for the Canadian stations category are too “[l]imited.”*'® No witness with any form of
survey expertises—indeed, no witness at all—offered an analysis of the 2018-21 Bortz Survey
results to support this claim. The only witness with survey expertise that CCG cites is Dr.
Mathiowetz, but they cite only her general observation from the 2010-13 proceeding that the
number of observations for systems carrying Canadian signals “affect[s]” reliability.’!” CCG
ignores Dr. Mathiowetz’s undisputed conclusion offered in her direct testimony in this proceeding
that “the Bortz Surveys are able to provide results within the levels of precision that are reasonable
and expected for survey research.”3!8

117. CCG and PTV also raise complaints in their PFFs about Bortz’s treatment of the
small number of systems that carried both PTV and Canadian signals but no other distant
signals.®" Prior to 2018, Bortz did not attempt to survey these kinds of systems, instead assigning

values equally to the two programming categories. For the 2018-21 survey years, Bortz attempted

to interview each of these systems, and obtained two responses in 2019.32° Therefore, as explained

314 CCG PFF 9497 (citing to description of CCG programming at CCG PFF § 3, 19, 26).

315 Ex. 7704 (2014-17 Conrad Oral Testimony) Tr. 4834:10-4837:4; Comments of the Canadian Claimants Group
Regarding Categorization of Claims for Cable or Satellite Royalty Funds and Treatment of Ineligible Claims, Dkt.
No. 19-CRB-0014-RM (Mar. 16, 2020).

316 CCG PFF p.188.

37 Id. 9 500 (citing Ex. 7804 (2010-13 Mathiowetz Oral Testimony) Tr. 919:14-920:3); see Ex. 7804 (2010-13
Mathiowetz Oral Testimony) Tr. 919:14-920:3 (“Q. Does that affect the confidence intervals around the Canadian
valuation reports? A. Yes. ... Q. Okay. And does that affect the reliability then of Bortz with regard to the valuation
of the Canadian signals? A. Yes.”).

318 Ex. 7112 (Mathiowetz WDT) p.25.

319 CCG PFF § 4.E.ii; PTV PFF § 3.C 4.

320 Ex. 7103 (Bortz Report) pp.31-32.
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in the Bortz Report, these responses were used to assign value to the small number of “PTV plus
Canadian” systems in 2019. In the remaining years values were assigned equally to the two
programming categories, consistent with Bortz’s past practice.”*?!

118. CCG and PTV each suggest that Bortz should have attributed more of the value to
its own category.?? But neither party offered any witness with survey expertise or experience with
cable operator valuations to support their complaints, or to explain why an alternative approach
would have been justified (or what that alternative approach should have been). These last-minute
complaints are unsupported in the record and should also be rejected.

B. Bortz Respondents Are Well-Qualified

119.  Across the 2014-17 and current proceedings, experienced executives from Cox,
Altice/Suddenlink, Charter, and Time Warner have all testified that the types of professional
responding to the Bortz Surveys—Iocal and regional executives with general management,
marketing or programming/video product responsibilities—can be expected to be qualified
respondents because they are most knowledgeable about the content on distant signals carried on

3

their systems, and are closest to the customers in those systems.’?®* These executives further

testified that the respondents would be able to understand and respond to the Bortz Survey

4

questions, as the questions are clear,®*® and present a familiar task for cable industry

325

professionals. Parties criticizing the Bortz survey offer no basis to reject this substantial

2y
322 CCG PFF 91 503-05; PTV PFF 9 677-78.

323 Tr. 1425:21-1426:11 (Albert); Tr. 1484:2-18 (Payne); Ex. 7100 (Albert WDT) q 2, p.3; Ex. 7101 (Albert WRT)
99 50-52, p.20; Ex. 7102 (Albert WST) § 17, p.17; Ex. 7114 (Payne WRT) 4 17, 33-37, pp.7, 13-16; Ex. 7809 (2014-
17 Singer Oral Testimony) Tr. 2741:12-2745:12, 2769:3-2773:20; Ex. 7812 (2014-17 Witmer Oral Testimony) Tr.
4038:1-4039:17,4054:1-8, 4054:19-4055:3, 4060:18-4061:18; see also Tr. 1146:5-1148:4, 1197:1-11 (Broderick); Ex.
7103 (Bortz Report) pp.50-51 and Table A-4.

324 Tr. 1425:12-20 (Albert); Tr. 1483:14-1484:4 (Payne); Ex. 7114 (Payne WRT) pp.7, 12; Ex. 7812 (2014-17 Witmer
Oral Testimony) Tr. 4052:11-4054:8; Ex. 7809 (2014-17 Singer Oral Testimony) Tr. 2777:14-2778:9.

325 Tr. 1428:3-6 (Albert); Tr. 1484:5-18 (Payne); Ex. 7809 (2014-17 Singer Oral Testimony) Tr. 2769:3-2770:10; Ex.
7812 (2014-17 Witmer Oral Testimony) Tr. 4053:3-20 (Witmer); see also Ex. 7826 (2010-13 Hartman Oral Testimony)
Tr. 3176:13-3177:12.
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evidence regarding the knowledge and capabilities of cable industry professionals at the local and
regional level.
1. Program Suppliers’ “Reliability” Criticisms Impugn Mr. Nissenblatt, Not Mr.

Albert or Ms. Payne (Response to PS PFF Y9 259, 427-45, 470-75, 497-98,
549-50, 581-95; PTV PFF 94 656-74, 687, CCG PFF 49 364-72, 386)

120. Program Suppliers accuse cable executives from Cox (Mr. Albert) and
Suddenlink/Altice (Ms. Payne) of providing “[u]nreliable” testimony.*?® But Program Suppliers
merely cite a series of truthful and accurate responses from these witnesses that were consistent
with their written testimony.*?’ By contrast, Program Suppliers’ witness Mr. Nissenblatt—on
whom parties criticizing the Bortz Surveys rely to rebut Mr. Albert and Ms. Payne**®*—did exceed
the scope of reliable testimony in just the ways Program Suppliers suggest an industry expert
should not.

121.  Program Suppliers cite Mr. Albert’s testimony that he “know([s] . . . the industry in
general” but does not “have any specific firsthand knowledge about what went on inside
Comcast.”*?° Mr. Albert did not offer any opinions that would require such “specific firsthand
knowledge.” Mr. Nissenblatt on the other hand, who has only worked at one MSO (Comcast),
testified to his understanding that the programming decision structure at Comcast was “similar” at
“other MSOs during 2018-2021, particularly among larger [MSOs] such as Charter

Communications and Cox Cable.”**° On the stand, he revealed that this opinion has no reliable

326 PS PFF p.159 (“Mr. Albert and Ms. Payne’s Testimony Regarding the Bortz Survey Is Unreliable”).

327 PS PFF § IX.C.

328 See, e.g., PS PFF § IX.A.1; PTV PFF Y 656-70, 687-88; CCG PFF 99 367-70, 386.

329 PS PFF 9 581-82 (citing Tr. 1450:8-16, 1449:25-1450:13, 1450:17-20 (Albert)); Tr. 1450:9-10, 1450:17-20
(Albert).

30 Ex. 7606 (Nissenblatt WDT) pp.1, 3; see also Ex. 7608 (Nissenblatt WRT) p.6. Program Suppliers rely exclusively
on Mr. Nissenblatt’s testimony—and ignore Mr. Albert’s and Ms. Payne’s contrary testimony—to assert that “local-
level employees like the individuals who responded to the Bortz Survey would not have been qualified at other [non-
Comcast] major CSOs.” PS PFF 4 434.

49



PUBLIC VERSION

foundation, having been based on third-hand reports about the structure of other MVPDs that he
received from station groups that “sounded like it was a consistent scenario.”!

122.  Program Suppliers cite Ms. Payne’s confirmation that she has “a pretty good
understanding of the value of programming,” but is “not a survey expert.”**? Ms. Payne does not
offer any opinions on survey design or execution. By contrast, Mr. Nissenblatt, who is also not a
survey expert,>* purported to critique the Bortz Survey design on the grounds that he found it
“hard to imagine a research study focused on the value of station programming to CSOs that would
not include the role that retransmission consent plays in the evaluation process.”** (Program
Suppliers do not rely on that testimony in their proposed findings, presumably because it is far
more problematic that their own proffered regression study does not account for the role of
retransmission consent. %)

123.  The testimony that Program Suppliers cite from Mr. Albert on the Olympics is
accurate and consistent.**® While Mr. Albert agreed with Judge Strickler that there are “team
sports” with “professional players or college players” that are “nested within the Olympics,” he
explained that he thought “the cable system executives would know that the Olympics is not what
we’re talking about in [the JSC] category.”**” Before the hearing, Mr. Nissenblatt confirmed Mr.
Albert’s expectation, stating that in his opinion, the JSC category definition of “‘live telecasts of
professional and college team sports’ . . . would exclude a wide variety of sports programming . .

. including . . . the Olympics.”*

31Ty, 2694:20-2695:22 (Nissenblatt).

332 PS PFF 9§ 595 (citing Tr. 1491:15-25, 1492:1-1493:10 (Payne)); Tr. 1491:15-21 (Payne).

333 Tr. 2657:6-11 (Nissenblatt)

334 Ex. 7608 (Nissenblatt WST) p.9.

335 See JSC PFF § 1V; infia § 1ILA.

336 PS PFF 99 583-86, 593 (citing Tr. 1451:22-1453:7, 1453:18-1454:2, 1454:6-17, 1454:19-1455:4, 1457:5-1458:10,
1459:16-20, 1468:22-1470:25 (Albert)).

337 Tr. 1468:22-1470:7 (Albert).

338 Ex. 7606 (Nissenblatt WDT) p.9.
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124.  Mr. Albert also accurately clarified—in responding to Program Suppliers’
imprecise question about the “value” of “the Olympics” generally—that the Olympics was mainly

339 Mr. Nissenblatt acknowledged the same distinction,

non-compensable network broadcasts.
testifying that when he talked about “the popularity of the Olympics” he was referring to an
“exclusive NBC telecast™ that is “not compensable in these proceedings.”**® The data confirm that
“the Olympics” programming compensable in this proceeding is not this NBC programming, but
rather almost entirely Spanish-language broadcasts of the 2020 Tokyo Olympics making up
approximately 3% of the volume of the non-JSC sports (“Other Sports”) category.**! Mr. Albert
testified to an important distinction that the question posed to him obscured.

125.  The only inconsistent testimony with respect to the Bortz Survey category
definitions again came from Mr. Nissenblatt. Mr. Nissenblatt initially testified that the JSC
category was “hard to just pin down to, you know, just the live sporting event.”**?> When pressed,
however, Mr. Nissenblatt acknowledged that it would in fact be “easy” for him to understand the
difference between live and non-live programs, that he was aware that professional wrestling was
not a live sport, and that he understood the difference between in-studio sports discussions and
games.*#

2. Respondents Did Not Need Information on Retransmission Consent Agreements
or to be Supplied Quantitative Data to Respond to the Bortz Surveys (Response

to PS PFF 99 446-55, 476-81; PTV PFF 99 670, 688-89; CCG PFF 99 370,
374)

126.  Again relying on Mr. Nissenblatt’s testimony, Program Suppliers and other parties

criticizing the Bortz Survey assert that respondents would not have been capable of responding

339 Tr. 1457:5-11 (Albert); see also id. 1455:5-23, 1459:16-20 (Albert).

340 Tr. 2743:4-14 (Nissenblatt).

31 Ex. 7107 (Harvey CWDT) p.16 q 19; Tr. 1604:15-1605:10 (Harvey); see also PS PFF 9 188 (noting that “the
program ‘JUEGOS OLIMPICOS TOKYO 2020’ was the most retransmitted Other Sports title in 20217).

342Tr, 2703:18-2705:12 (Nissenblatt).

33 Tr. 2705:14-2707:15, 2708:1-18 (Nissenblatt).
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accurately because they did not have a “full understanding” of “carriage rights and obligations,
retransmission consent fees, copyright royalty fees, and program exclusivity” and “did not have
access to the negotiated retransmission consent agreements, set-top-box data, or cost
information.”** Indeed, Mr. Nissenblatt claims that—even as the supposedly solely qualified
respondent for Comcast—he could not respond accurately to the Bortz Survey because he would
need to be provided volume, viewership, and duplication data for the specific station and “more
importantly . . . the retrans terms”—all of which he wouldn’t “necessarily have . . . in front of
[him]” in order to “formulate an informed response.”#’

127.  Mr. Nissenblatt’s focus on retransmission agreement terms presumes that a
respondent is being asked a question the Bortz Survey does not ask, such as “why does this system
carry signal x but not signal y?” The Bortz Survey does not ask why a signal is carried or not. The
Bortz Survey instead asks respondents for the relative value of programming on distant signals
that their systems currently carry—irrespective of whether those signals were required to be carried
as part of a nation-wide retransmission consent agreement or what it cost to carry those signals.>*¢

128. Moreover, while Mr. Nissenblatt and Mr. Albert disagreed over the centrality of
quantitative analyses in the process of evaluating programming,>*’ Mr. Nissenblatt did not dispute
Mr. Albert’s testimony that the valuations are “focus[ed] on the relatively narrow slivers of

‘signature’ programming on each channel that could make a difference in subscriber retention.”34®

344 PS PFF 9 432 (citing Ex. 7606 (Nissenblatt WDT) pp.7-8; Ex. 7607 (Nissenblatt WRT) pp.10-11; Tr. 2682:9-18
(Nissenblatt)); see also, e.g., PTV PFF 9 670, 688; CCG PFF 9§ 370.

345 Tr. 2711:5-2712:6, 2722:3-2723:5 (Nissenblatt).

346 Ex. 7109 (Majure WDT) 9§ 84, p.43 (“A survey . . . directly poses the relative value question to the buyers in the
hypothetical market. . . . The surveys also do not impose any single underlying decision structure on the respondent.”);
Ex. 7114 (Payne WRT) pp.14-15; Ex. 7105 (Trautman & Broderick WST) p.14; see also 2014-17 Final Determination,
p.54251 (“[T]he wording of [the relative value question] of each Bortz Survey for a particular year does not seek a
response about actual prices charged in the marketplace . . . .”).

347 See Ex. 7608 (Nissenblatt WST) p.9.

348 Ex. 7102 (Albert WST) p.15.
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Knowledge of the relative value of that programming does not require the respondent to have in
front of them the number of minutes for each programming category.**

129.  If anything, Mr. Nissenblatt’s claims underscore the strength of the Bortz Survey
approach, which goes to the local and regional personnel who are intimately familiar with the
specific signals on their systems,>*° rather than going to Mr. Nissenblatt, who is not.*>! The fact
that Mr. Nissenblatt would need a variety of contractual information and data in front of him to
negotiate a nation-wide retransmission consent agreement does not mean that local and regional
personnel would need it all in front of them to understand the relative value of content on signals
their system currently carried. As Ms. Payne explained, “[i]t is common in the cable industry to
rely on the content acquisition executives at headquarters to make the best operator-wide licensing
and retransmission consent deals but to rely on regional and system-level personnel to know the
value of the content on the specific signals their systems carried.”*? This distinction would be
even more true for Comcast because almost all of their distant signal carriage was based on “legacy

agreements” rather than new agreements negotiated by Mr. Nissenblatt in 2018-21.3%

39 Id. p.8; see also Ex. 7809 (2014-17 Singer Oral Testimony) Tr. 2777:25-2778:9; Ex. 7812 (2014-17 Witmer Oral
Testimony) Tr. 4053:21-4054:8.

330 Tr, 1425:21-1426:11 (Albert); Tr. 1484:5-18 (Payne); Ex. 7101 (Albert WRT) 99 50-51, p.20; Ex. 7114 (Payne
WRT) 9 33-36, pp.13-15.

31 Tr. 2680:7-2681:7, 2746:4-16 (Nissenblatt) (explaining that, in negotiating nation-wide retransmission consent
agreements, his team “consulted system and regional personnel,” in part to “verify” the signals their systems actually
carried because his team “had a system internally that monitored every system” but they “wanted to make sure . . . it
was right”).

352 Ex. 7114 (Payne WRT) q 36, p.15; see also Tr. 1485:7-20 (Payne); Ex. 7101 (Albert WRT) 9 55, p.22 (“[WThile
retransmission fees and related contractual obligations could have impacted cable operators’ ability to carry certain
commercial distant signals during this time period, they did not impact the relative value of the content on the distant
signals that systems actually carried. Therefore, knowledge of retransmission fees and related contractual obligations
would not have been necessary to providing accurate responses to the Bortz Survey.”).

353 Ex. 7607 (Nissenblatt WRT) p.6 (“Almost all of Comcast’s [distant signal] carriage during the 2018-2021 time
period was based on legacy agreements, with little or no new commercial . . . distant station launches during that
period.”); see also id. at 2665:3-8 (“So from Comcast’s perspective, we weren’t interested in adding any new out-of-
market stations. In fact, virtually everybody, with the exception of a few edge cases, had been carried on Comcast for
years prior to 2018 to ’21. It was historical carriage.”).
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130. In defense of the supposed need to provide respondents volume data, Program
Suppliers misleadingly assert that Mr. Broderick “agreed that he was asking the Judges to consider
volume in making their allocations for this proceeding.”*>* Mr. Broderick actually testified that
he was asking the Judges to “recognize” the disconnect between volume and value—*“that small

335 Mr. Broderick has consistently

amounts of volume can equate to a large value allocation.
testified, in line with the testimony of numerous industry experts, that “CSOs (including Bortz
survey respondents) do not value distant signal programming on anything close to a per-minute
basis.”*3 Rather, in Mr. Broderick’s experience (like Mr. Albert’s), valuations are based on the
“small subset of programming that has the ability to make a difference in attracting or retaining
2357

subscribers—not every minute of every type of programming.

C. There Is No Evidence of Bias Affecting the Bortz Results

131. JSC’s PFF shows both that the critics of the Bortz Survey have failed to
demonstrate any form of bias in the Bortz Survey estimates, and there is affirmative evidence that
no bias exists.>>® The other parties largely recite the conclusory assertions of bias from Drs.
Ringold, Stec, and Tiilin Erdem,**® while failing to confront the lack of support for their claims
and ignoring the affirmative evidence to the contrary. To the extent the parties make any attempt
in their PFFs to bolster the claims of bias, or dismiss the contrary evidence, their arguments are

not supported in the record.

354 PS PFF q 452 (citing Tr. 1219:6-14; 1214:5-12, 1215:2-10 (Broderick)).

355 Tr. 1219:8-14 (Broderick).

336 Ex. 7105 (Trautman & Broderick WST) p.5; see also, e.g., Ex. 7792 (2014-17 Singer WDT) § 45, pp.19-20; Ex.
7787 (2014-17 Hartman WDT) § III1.C; Ex. 7798 (2014-17 Warren WRT) § 5, p.4; Ex. 7812 (2014-17 Witmer Oral
Testimony) Tr. 4050:18-4051:7; Ex. 7101 Albert WRT 9 10, p.6; Ex. 7102 (Albert WST) § 36, p.15; Ex. 7114 Payne
WRT ¢ 23, p.10.

357 Ex. 7105 (Trautman & Broderick WST) p.5 (internal quotation marks omitted); see also supra 9 128.

358 JSC PFF § IIL.E.2.

3% See, e.g., CCG PFF 99 143-45, 332-42, 378-87; PTV PFF 9§ 700-02; SDC PFF {9 271-79, 285-87; PS PFF {1 482-
85, 522, 542-43, 564-74.
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1. No Evidence of Nonresponse Bias (Response to CCG PFF 4 332-43; SDC
PFF 99 285-90, 300; PS PFF 99 564-74)

132.  Nonresponse bias is a function of both the nonresponse rate as well as the difference

between respondents and nonrespondents on the key question of interest—i.e., in the case of the

Bortz Surveys, programming category valuations.*®® As Dr. Mathiowetz explained,**! and Dr.
Ringold subsequently conceded,*®? nonresponse bias only exists if non-respondents differ
significantly from respondents on the key question of interest.

133.  No party meaningfully disputes the results of Dr. Mathiowetz’s tests of the data
from responding systems, which show that none of the characteristics that differ between
respondents and non-respondents are related to programming category valuations.’®®> As the
Judges found in evaluating similar analyses performed by Dr. Mathiowetz in the 2014-17
proceeding, Dr. Mathiowetz’s findings are “actual evidence of the absence of non-response bias in
the Bortz Surveys.”364
134.  SDC attempts to rewrite the record by declaring that Dr. Mathiowetz’s findings

2365 In her written

with respect to the devotional category by region are “largely ipse dixit.
testimony, Dr. Mathiowetz presented her finding of no substantive differences in relative

valuations as a function of census region.>*® In her oral testimony, Dr. Mathiowetz further and

specifically refuted the claim made in surrebuttal by SDC witness Mr. Sanders that the devotional

360 Ex. 7113 (Mathiowetz WST) pp.8-9; Ex. 7112 (Mathiowetz WDT) pp.15-16; Tr. 1109:10-18 (Mathiowetz).

361 Id.

362 Tr. 727:19-727:24 (Ringold) (“Q. But in order to have non-response bias, it’s not enough just to have some
differences right? . . . [T]he differences must be correlated with the key variable of interest here . . . correct? A. That
is correct.”).

363 Ex. 7112 (Mathiowetz WDT) pp.15-16; Ex. 7113 (Mathiowetz WST) pp.9-14 and Appendices B-C; Tr. 1110:17-
1111:18 (Mathiowetz).

364 2014-17 Final Determination, pp.54252-53.

365 SDC PFF 9 289.

36 Ex. 7112 (Mathiowetz WDT) p.16.

55



PUBLIC VERSION

category supposedly “had the lowest Bortz share in the Northeast.”*¢” Dr. Mathiowetz explained
that, once you take into account the confidence intervals for the estimates, the valuations for the
devotional category in the Northeast were not significantly different than valuations in other
regions.>*® SDC did not cross-examine Dr. Mathiowetz on this point. Mr. Sanders—who testified
after Dr. Mathiowetz—did not respond to her either.

135. Dr. Mathiowetz’s written and oral testimony under oath is not “largely ipse dixit”—
it is evidence.

2. No Evidence of Bias Due to Retransmission Consent Fees (Response to SDC
PFF 99 258-81, 300; CCG PFF 44 143-45; PS PFF 44 533-43)

136. Dr. Tiilin Erdem, a witness for SDC, presented the results of three “qualitative
interviews” that she claimed showed that “respondents were considering retransmission consent
fees when answering” the Bortz Survey’s relative value question.*® Dr. Erdem clarified at the
hearing that her interviews were “akin to . . . cognitive interviews” and that the goal of her study
was “not statistical inference” or “generalizability” but “more problem detection.”*”® SDC both
fails to defend the fundamental flaws with Dr. Erdem’s study and vastly overstates its possible
implications for the Bortz Survey.

137. As Dr. Mathiowetz explained, Dr. Erdem interjected the frame of retransmission
consent fees after no respondent in her study volunteered that concept (notwithstanding three
different open ended questions), which is not a recognized or valid technique for cognitive
interviewing and is likely to generate unreliable information.’”! SDC does not offer any

methodological justification or defense of Dr. Erdem’s approach. To the contrary, SDC suggests

367 Ex. 7502 (Sanders WST) 9 31 and Appendix B, pp.11-12, 18.

368 Tr. 1113:4-17 (Mathiowetz).

369 Ex. 7512 (T. Erdem WRT) pp.14, 16.

370Tr. 1979:16-23, 1984:9-10, 1992:13-1993:6 (T. Erdem).

371 Ex. 7113 (Mathiowetz WST) pp.19-20; Tr. 1107:11-1108:13 (Mathiowetz).
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that Dr. Erdem’s questionnaire design was not guided by methodology but rather “specifically
tailored to” the theory SDC set out to prove—that “retransmission payments distorted CTV’s Bortz
share.”3"

138.  Dr. Mathiowetz also explained that Dr. Erdem’s study is further flawed because Dr.
Erdem failed to review—or produce for others to review—the screening data for her study>’* and
had a respondent pool (three individuals) that is too small to draw any reliable conclusions.?”*
SDC does not address these criticisms. Indeed, SDC “acknowledge[s] the small size” of Dr.
Erdem’s study and admits that Dr. Erdem herself has only claimed to have previously done pre-
tests with five to seven individuals—roughly double the number she is relying on here.?”

139.  Brushing past these problems, SDC relies on Dr. Erdem’s study to support its theory
that Bortz respondents—when asked how much they would spend of a hypothetical budget to
acquire categories of programming—thought instead of how much they spent to acquire consent
to retransmit stations and then allocated that amount to CTV programming because CTV
programming is owned by the commercial television stations that receive retransmission consent
fees.?’¢

140.  Even if Dr. Erdem’s study could show anything (which it cannot), it could not
possibly support SDC’s theory. Not a single respondent said anything to suggest that he or she

had confused or conflated the value of CTV programming with the fees paid to commercial

televisions stations for retransmission consent—and SDC does not cite to anything from the

372 SDC PFF 9 270 (“Professor Tiilin Erdem designed a qualitative interview study to identify the mechanism by which
retransmission payments distorted CTV’s Bortz shares.”); id. § 275 (“Professor Erdem’s . . . questionnaire was . . .
specifically tailored to investigating the hypothesis advanced by Mr. Sanders.”).

373 Tr. 1106:22-1107:10 (Mathiowetz); Ex. 7113 (Mathiowetz WST) pp.18-19.

374 Ex. 7113 (Mathiowetz WST) p.20; see also Ex. 7105 (Trautman & Broderick WST) p.13.

375 SDC PFF 4 273-74; Tr. 1992:14-22 (T. Erdem).

376 SDC PFF 9 262-64; see also id. § 4.
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d.3”7 Even after being prompted about retransmission

interview transcripts to suggest they di
consent fees, respondents referred to the CTV category in their answers by reference to
programming content (“news” or “news and public affairs”) not to “commercial television
stations.”*”® Moreover, only one respondent ultimately agreed, after prompting, that excluding
retransmission consent fees from consideration would change his allocations of relative value.?”
And even for that one respondent, the effect he theorized had zero connection to CTV, or the fact
that CTV programming is owned by commercial television stations that receive retransmission
consent fees. Rather, this respondent articulated the well-established fact—somehow overlooked
by SDC and its regression expert>®—that retransmission consent inhibits CSOs’ ability to carry

more of the highly valuable JSC content that “is a clear differentiator” for CSOs: !

3. No Evidence of Recall Bias (Response to SDC PFF 49 285-90; PTV PFF 44
700-02; CCG PFF 4 374, 378-87; PS PFF 49 482-90)

141. Dr. Mathiowetz testified that there is no empirical data to support Dr. Stec’s and Dr.

2

Ringold’s claims that the Bortz Surveys suffer from recall bias.*®? CCG suggests some

contradiction between this testimony and CCG’s own inaccurate claim that Dr. Mathiowetz

377 Ex. 7512 (T. Erdem WRT) pp.95-115.
378 See, e.g., id. pp.100, 109-10,

39 14, pp.99-100, 109, 115.

380 See infra §§ 1ILLA.1-2.

381 Ex. 7512 (T. Erdem WRT) p.109.

382 Ex. 7113 (Mathiowetz WST) pp.24-25.
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“previously testified that there is no way to test for recall bias.”*** Dr. Mathiowetz previously

testified that there was no test she could run for recall bias on the Bortz Survey data.’®* As Dr.

Mathiowetz explained in this proceeding, there is empirical evidence in the literature on recall bias
occurring in surveys that require recall of specific events (e.g., hospitalizations; unemployment
spells), which is the literature on which Dr. Stec and Dr. Ringold exclusively rely.**> There is no
such empirical evidence of recall bias for surveys like the Bortz Surveys.>%

D. There Is No Evidence of Confusion Affecting the Bortz Results

142.  JSC’s PFF details the record evidence that Bortz respondents are capable of
understanding the Bortz Survey questions, including the testimony of cable industry professionals,
analyses of the Bortz data, and the respondents from Dr. Erdem’s qualitative interview study.>®’
JSC’s PFF also rebuts arguments that respondents were satisficing or confused, citing evidence
that JSC first presented in written surrebuttal testimony and also discussed at the hearing.?*® No
party meaningfully disputed this evidence in the record. In their post-hearing filings, Program
Suppliers, CCG, and PTV ignore the thrust of JSC’s rebuttal and pivot to new critiques that lack a
factual foundation.

1. Respondents to Dr. Erdem’s Study Were Confused by Dr. Erdem’s Questions,
Not by the Bortz Survey Questions (Response to PS PFF 49 491-96, 524-25,
535-43; CCG PFF 9 374, 451-71; PTV PFF 99 685, 690-92; SDC PFF 9
282-84)
143.  Program Suppliers, CCG, and PTV incorrectly claim that respondents to Dr.

Erdem’s qualitative interview study expressed confusion about the Bortz Survey questions,*®

383 CCG PFF § 387 (citing Ex. 7804 (2010-13 Mathiowetz Oral Testimony) Tr. 836:13-23).

384 Ex. 7804 (2014-17 Mathiowetz Oral Testimony) Tr. 836:13-23 (“Q. Can you test for [recall bias]? A. There is no
way, looking at the Bortz data post hoc, to test for that, no.”).

385 Ex. 7113 (Mathiowetz WST) pp.24-25.

36 14, 972, p.25.

387 JSC PFF § I1L.LE.3.a.

388 JSC PFF § IIL.E.3.c.

39 pS PFF 49 535-40.
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O or failed to focus on distant signals as opposed to local

considered cost instead of value,*
signals.’®! As an initial matter, Dr. Erdem’s study never asked respondents to actually answer the
Bortz relative value allocation question, and thus cannot show how Bortz Survey respondents

formulate their responses.>*?

144. Inany event, none of the respondents to Dr. Erdem’s study expressed any confusion

in response to being read the Bortz Survey questions.>”* They all expressed the ability to consider

the kinds of factors one would reasonably expect to be relevant to the value allocation task, such

as whether cetain conten | - I

145. Moreover, all the respondents correctly noted that they were being asked about
specifically -399 or _400 carriage. CCG and PTV cite to a footnote in Dr.
Erdem’s testimony in which she asserts that one response “suggests that this respondent was not
adequately focused on distant signals throughout the survey.”*”' But they do not cite to the

transcript, which disproves this assertion on its face. The respondent states no less than five

separate times during the interview that he’s thinking about _

390 [, 44 541-43.

31 CCG PFF 9 458; PTV PFF q 685.
392 Tr. 1107:14-19 (Mathiowetz).

393 Ex. 7512 (T. Erdem WRT) pp.97-98, 106-07, 113-14.

94 14 p.107.

395 4

96 Id. p.113.

97 1d. p.97.

398 Id. p.114; see also Ex. 7105 (Trautman & Broderick WST
399 Ex. 7512 (T. Erdem WRT) p.96 (stating that

1d. pp.108, 115.
401 CCG PFF Y 458 (quoting Ex. 7512 (T. Erdem WRT) § 48 n.70, p.21); PTV PFF ¢ 685 (citing same); Ex. 7512 (T.
Erdem WRT) 9 48 n.70, p.21.
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_402 These responses directly contradict the claims of various parties—relying on
the opinions of survey experts without any experience in the cable industry—that respondents
would not understand the Bortz Survey to be asking about distant carriage.*%?

146. The respondents to Dr. Erdem’s study did express confusion when asked Dr.

Erdem’s questions—questions that are not in the Bortz Surveys—about consideration of

retransmission consent fees.*** As one respondent noted, _

-405 This confusion is not surprising, given that (a) the Bortz Survey questions do not ask

406

about the costs of acquiring the right to retransmit signals,”™ or otherwise require respondents to

407

consider retransmission consent agreements,” ' and (b) none of the respondents had mentioned

retransmission consent fees before being prompted by Dr. Erdem’s question. 4%

id. at 110

CCG PFF § IV.B; PS PFF 49 491-96; SDC PFF q 282-84; PTV PFF 4 690-92.
404 Ex. 7512 (T. Erdem WRT) pp.99-100, 108-10, 115; see also, e.g., Tr. 2062:19-2066:11 (T. Erdem) (testifying it
was not “very easy to give straightforward answers,” that a respondent was “really having a hard time,” and that the
respondents “get confused” in responding to Dr. Erdem’s questions about retransmission consent fees); id. at 2004:3-
2005:9 (testifying that responding to Dr. Erdem’s questions about retransmission consent fees “gets a little bit
confusing™); id. at 2010:3-24 (testifying that respondent “is a little bit confused” in responding to Dr. Erdem’s
questions about retransmission consent fees).

405 Ex. 7512 (T. Erdem WRT) p.100.

406 Ex. 7114 (Payne WRT) pp.14-15; Ex. 7105 (Trautman & Broderick WST) p.14; see also 2014-17 Final
Determination, p.54251 (“[T]he wording of [the relative value question] of each Bortz Survey for a particular year
does not seek a response about actual prices charged in the marketplace . . . .”).

407 Ex. 7101 (Albert WRT) p.22 (“[ While retransmission fees and related contractual obligations could have impacted
cable operators’ ability to carry certain commercial distant signals during this time period, they did not impact the
relative value of the content on the distant signals that systems actually carried. Therefore, knowledge of
retransmission fees and related contractual obligations would not have been necessary to providing accurate responses
to the Bortz Survey.”); Ex. 7114 (Payne WRT) p.15 (“It is common in the cable industry to rely on the content
acquisition executives at headquarters to make the best operator-wide licensing and retransmission consent deals but
to rely on regional and system-level personnel to know the value of the content on the specific signals their systems
carried.”); see also Tr. 1485:7-20 (Payne).

408 Ex. 7512 (T. Erdem WRT) pp.98-99, 107-08, 114.
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2. Respondents’ Valuations Should Not Be Expected to Track Volume (Response
to PS 9 506-08; CCG PFF 44 464-71; PTV PFF 94 688-89).

147. Program Suppliers and CCG make claims of confusion by Bortz respondents
premised on the idea that reasonable respondents would allocate value in relation to the volume of
programming, or changes in the volume of programming, on distant signals. This premise is
wrong: CSOs do not value distant signal programming on a volume basis, as cable industry

d,*” and the Judges have recognized.*!°

professionals have testifie

148.  The examples that Program Suppliers and CCG highlight only underscore that their
approach is misguided. CCG presents calculations based on the distant reach of the signals carried
by one respondent that, they say, would imply the CSO is allocating “just $0.20” per subscriber
for PTV content, while allocating roughly $10 to Program Suppliers, and over $4,500 to JSC and
CTV.*'!' CCG claims that these allocations “deviate” from the “principle” that “CSOs would
expect the total cost of carrying a signal to increase as the number of subscribers receiving that
signal increases.”*!? But this principle says nothing about what reasonable relative allocations

would be across program categories. While CCG did not ask any witness to opine on the per-

subscriber cost calculations it presents in its PFF, evidence in the record supports that these relative

409 See, e.g., Ex. 7102 (Albert WST) q 36, p.15 (“Modern cable systems carry hundreds of channels, each of which
offers hundreds of thousands of minutes of programming every year. Attempting to assign meaningful per-minute
values to millions of minutes of programming would be impossible and pointless, and we did not attempt to do it.
Instead, in deciding which channels to carry and how much to pay for them, cable operators focus on the relatively
narrow slivers of ‘signature’ programming on each channel that could make a difference in subscriber retention.”);
Ex. 7101 Albert WRT 4] 10, p.6; Ex. 7114 Payne WRT 9 23, p.10; Ex. 7792 (2014-17 Singer WDT) ] 45, pp.19-20;
Ex. 7787 (2014-17 Hartman WDT) § II1.C; Ex. 7798 (2014-17 Warren WRT) [ 5, p.4; Ex. 7812 (2014-17 Witmer Oral
Testimony) Tr. 4050:18-4051:7.

4102014-17 Final Determination, p.54252 (“[V]alue, particularly as ascertained for the purposes of royalty allocation,
is not merely reflective of compensable minutes or of the volume of programming.”); 1998-99 CARP Report, pp.30—
31 (“Neither the absolute volume/time of programming categories, nor a change in the volume/time of programming,
necessarily implies relative value or changes in relative value . . . . The Bortz respondents take account of changes in
volume, viewing, and all other material factors. Accordingly, the Bortz results best inform us as to whether any
changes in sheer programming volume... truly translate into changes in value.” (internal citations omitted)).

411 CCG PFF 99 464-71 and Figure 48.

42 14 9471,
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allocations are reasonable. For example, cable industry professionals testified that they would pay
little or nothing for PTV content no matter the volume.*!* In 2022, Amazon Prime reportedly paid
more for one NFL game than the entire cable industry paid for the right to retransmit Lifetime
Network for an entire month.*'* On a per-minute basis, that means that Amazon Prime reportedly
paid 515 times more for NFL content than the cable industry paid for Lifetime.*'

149.  Program Suppliers note that Bortz respondents carrying two NFL preseason games
attributed, on average, about 36% of the relative value of their distant signal programming to
JSC.*'® That finding is fully consistent with the testimony of cable industry professionals that

NFL preseason games are “highly valuable content”*!

and describing the “experience where
having access to import even one preseason NFL game was extremely important to the community
and to the system.”*!® Program Suppliers also cite Dr. Stec’s examples of two respondents he
suggests should have changed their valuations in response to changes in JSC volume,*"® ignoring
Mr. Broderick and Mr. Trautman’s response that Dr. Stec relied on incorrect data (in one case),

and failed to recognize that all programming on Canadian signals is valued separately from JSC in

the survey (in the other).*?* Dr. Stec did not respond at the hearing.

413 Ex. 7100 (Albert WDT) 49 43-46, pp.15-16 (“Without the must-carry rules, those [must-carry] stations would likely
not have been carried on cable systems. . . . [A]s a programming executive, I would not have paid to carry any Public
Television multicast signal . . . .”); Ex. 7101 (Albert WRT) § 19, p.9; Tr. 1424:14-18 (Albert); Ex. 7114 (Payne WRT)
927, p.11; Tr. 1482:21-25 (Payne); Ex. 7809 (2014-17 Singer Oral Testimony) Tr. 2763:8-15 (“The few times PBS
has tried to get money from the cable system operator, we politely said no. . . . We don’t pay for any multi-casts. And
we don’t pay for PBS.”).

414 Ex. 7109 (Majure CWDT) q 33, p.18.

415 [d

416 PS PFF 9 508 and Table 12.

417 Ex. 7792 (2014-17 Singer WDT) 99 41-42, pp.18-19; see also Ex. 7809 (2014-17 Singer Oral Testimony) Tr.
2759:23-2760:5 (“It is almost embarrassing to say how popular the NFL is. I think we all sort of know that those
preseason games are really popular.”).

418 Bx. 7812 (2014-17 Witmer Oral Testimony) Tr. 4049:24-4050:7.

419 PS PFF 9 506 (citing Ex. 7616 (Stec WRT) pp.36-37; Tr. 2807:4-2808:25 (Stec)).

420 Ex. 7105 (Trautman & Broderick WST) pp.9-10 & n.25.
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3. Same Valuations for Multiple CSOs on Same and Different Dates Are Not
Evidence of Confusion (Response to PS PFF 49 513-19, 526-28;, CCG PFF 44
388-415)

150. Program Suppliers, CCG, and PTV assert that respondents who provided the same
valuations for different CSOs are engaged in satisficing or cognitive shortcuts.

151. As an initial matter, these parties ignore that respondents providing the same
answers for different systems did so when interviewed on the same day and when interviewed on
different days.**! For example, Program Suppliers highlight Dr. Stec’s chart of eleven instances
of “Identical Value Allocation Responses” provided by respondent - over 2018-21.422
Four of those eleven instances include interviews on different dates (from days to roughly a month
apart).*?> The fact that -—and other respondents—gave the same answers on different
dates is not evidence that they were satisficing, but rather demonstrates that these respondents have
consistent perceptions of the relative value of the programming on the same or similar types of
distant signals.***

152.  Mr. Trautman and Mr. Broderick further showed in their written surrebuttal
testimony that there were sound, industry-based reasons why respondents may have provided the
same valuations when they did, including because the CSOs at issue: (1) were in the same
geographic area; (2) carried a similar, or even identical, set of distant signals; and/or (3) carried
distant signals that shared other key characteristics, such as network affiliation.*® They also

provided five illustrations of these kinds of reasons from the responses of - that Dr. Stec

had highlighted.*?S

21 I1d. p.20; Ex. 7113 (Mathiowetz WST) p.23.

422 PS PFF 9 515 and Table 17 (citing Ex. 7616 (Stec WRT) pp. 43-45; Tr. 2815:9-2818:12 (Stec)).

423 Id. (instances 3, 6, 10 & 11).

424 Tr. 1102:19-1103:2 (Mathiowetz); Ex. 7105 (Trautman & Broderick WST) pp.20-22; Ex. 7113 (Mathiowetz WST)
p.23.

425 Ex. 7105 (Trautman & Broderick WST) pp.20-22.

426 [
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153. No other witness challenged this testimony at the hearing, nor has any party
disputed the accuracy of the information provided. Nevertheless, Program Suppliers and CCG
attempt to dispute two examples from - in their proposed findings—arguing that the
valuations should have varied because (in one example) the same PTV signal had a different distant
reach between the two systems,*”” and (in a second example) the systems carried different
combinations of ABC and CBS affiliates.**® But Program Suppliers and CCG chose not to raise
these theories at the hearing, either in cross-examination of Mr. Broderick or with any of the other
industry expert witnesses who testified, including Program Suppliers’ own witness Mr.
Nissenblatt. Indeed, contrary to CCG’s theory, Mr. Nissenblatt testified that PTV signal carriage—
to the extent it was voluntary and not compelled under the Must Carry rules—was motivated by
an interest in having a “unified channel line-up” for “all the systems in the market,” which is
wholly unrelated to the distant reach of the signal.**® There is no record evidence that the
distinctions Program Suppliers and CCG are now highlighting would warrant different valuations
in these two examples, much less that they undermine Mr. Broderick’s and Mr. Trautman’s overall
assessment of the reasonableness of the responses.

4. Alleged Respondent “Errors” Are Not Evidence of Confusion (Response to
CCG PFF 99 416-29, PS PFF 99 504-05, PTV PFF 49 644-55)

154. Mr. Broderick and Mr. Trautman demonstrated in their written surrebuttal that, in
many instances, alleged “errors” by Bortz respondents were not errors and instead the result of
inaccuracies or missing information in the algorithmic categorizations of programming data relied

on by the witness asserting an error.**® CCG and PTV suggest that it is inadequate, or hypocritical,

427 CCG PFF 4 414.

428 pS PFF 4 518.

429 Tr. 2686:9-25 (Nissenblatt).

430 Ex. 7105 (Trautman & Broderick WST) p.15-18.
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for Mr. Broderick and Mr. Trautman to have relied on internet sources (combined with their own
experience) in this analysis, noting that Bortz relies on categorized programming data to determine
the carriage patterns of non-responding systems.**! But it is well-understood by all parties that,
while useful, the categorized programming data is not exact. CCG’s own expert Dr. George relies
on categorized programming data while acknowledging that certain distant signals simply “do not
appear in the [programming] data” and that all of the different algorithms offered in this proceeding
have differences in classifications “[g]iven the presence of judgment, granularity and errors.”**2
It is entirely appropriate for witnesses to rely on the categorized programming data while
understanding that it is not always right. If CCG or PTV believed that Mr. Broderick and Mr.
Trautman’s evidence was inaccurate or insufficient, they had every opportunity to attempt to prove
that at the hearing through cross-examination of Mr. Broderick or through other witnesses.
Tellingly, they chose not to do so.

155.  While there are instances of error in any data collection effort,** no party attempts
to show these alleged errors—even assuming they are all accurate—impact the overall Bortz
Survey results. There is no dispute that the instances in which Bortz respondents attributed value
to categories of programming that their systems did not carry account for less than 5 percent of the
total Base + 3.75% fees attributable to systems responding to the 2018-21 Bortz surveys.** There

is also no dispute that, if all of the systems with alleged “errors” were treated as non-respondents,

the Bortz Survey results would be closely similar to the results including them as respondents,

1 CCG PFF 4 420-24; PTV PFF 9 655.

432 Ex. 7411 (George AWDT) pp.17, 28.

433 Ex. 7113 (Mathiowetz WST) p.21.

434 Ex 7105 (Trautman & Broderick WST) p.15.
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with no programming category’s valuation changing by more than 2.7 percentage points in any

year. %

E. Other Criticisms of the Bortz Methodology Are Not Supported

156. Parties criticizing the Bortz Surveys also rely on other criticisms of the
methodology from the written testimony that were previously addressed in JSC’s PFF in full.#3
For clarity of presentation, JSC’s responses on these topics from its PFF are restated here.

1. Pretesting (Response to PTV PFF 99 684-86; PS PFF 532-33, 544)

157. The Bortz Survey has been conducted for over four decades with the basic
methodology remaining constant since 1983.%7 Bortz has decades of experience in assessing
respondents’ ability to respond to the Bortz Survey through its routine monitoring of interviews.*®
Bortz has also sought input from experts outside the firm, including the former head of research at

439

Cox Communications and university professors. Highly experienced former cable system

employees have also reviewed the Bortz Survey’s relative value question and confirmed that cable
industry executives would have been, and were, capable of answering it.**

158. Dr. Mathiowetz testified that pretesting of the Bortz Survey was not necessary
given its “multi-decade history of surveying its target population.”*! She further noted that the
cognitive interviewing conducted by Dr. Erdem, while deeply methodologically flawed, included

responses to open-ended questions that could provide insight into respondents’ ability to

understand and complete the task of the Bortz relative value question.*?

435 Ex. 7113 (Mathiowetz WST) pp.21-22 and Table 1 & Appendix D.

436 JSC PFF § IILF.

47 Ex. 7103 (Bortz Report) p.35.

438 Tr. 1165:16-20 (Broderick); Ex. 7103 (Bortz Report) p.49.

439 Ex. 7810 (2014-17 Trautman Oral Testimony) Tr. 2821:2-6; Ex. 7103 (Bortz Report) p.19 (“The Bortz survey
questionnaire for the years 2018-21 reflects input from a variety of experts . . ..”).

440 Tr, 1425:8-20 (Albert); Tr. 1483:14-1484:18 (Payne).

41 Ex. 7113 (Mathiowetz WST) p.17.

42 Id. pp.17-18.
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159. Dr. Ringold never conducted any pre-testing of the CSO constant sum surveys that
she conducted on behalf of CCG for approximately 20 years.*** Dr. Ringold explained that she
“felt pretty comfortable and still feel[s] pretty comfortable that it’s a solid instrument” because—
like Bortz—she “field[ed] the study repeatedly and listen[ed] and evaluat[ed] how respondents
interacted with those questions,” and “had the survey peer-reviewed . . . by experts in survey
research.”##

2. Double-Blind Interviews (Response to PS PFF g9 500-03, 559; PTV PFF 9
693-99; CCG PFF 9 436-41)

160. Program Suppliers make the assertion that Bortz’s interviewer for the 2018-21

Bortz Surveys, Ms. Grossman, “knew who sponsored and paid for the survey,” but provide no

45 CCG makes a similar claim, relying on nothing but the speculation of Dr.

record citation.
Presser, who himself cited no evidentiary support and did not testify at the hearing.**® Neither
party provides any citation to the record for these assertions because they have no support in the
record.

161. The record instead shows that Bortz has never informed Ms. Grossman of the Bortz

7

Survey’s sponsor.*’” Moreover, Bortz has never instructed Ms. Grossman to prioritize any

443 Tr, 729:2-6 (Ringold).

444 Id. at 729:19-730:3. In the 2014-17 proceeding, Dr. Ringold similarly testified that over the many years that she
fielded the survey, “in a sense, each successive study provided data that allowed us to improve subsequent studies. So
it would have not been useful for me at that point to pre-test, because I had real data . . . and real performance evidence
that I could use to revise subsequent surveys.” Ex. 7702 (2014-17 Ringold Oral Testimony) Tr. 5009:6-13. With
respect to cognitive interviewing specifically, she testified that “our experience with [the survey] and my ability to sit
and listen to the interviews over the years indicated to me that there was really no reason to pre-test.” Id. at 5010:22-
5011:2.

45 PS PFF 9 502.

46 CCG PFF 9 440 (quoting Ex. 7308 (Presser WRT) p.8); Ex. 7308 (Presser WRT) p.8.

47 Ex. 7105 (Trautman & Broderick WST) p.26; Tr. 1141:13-17 (Broderick).
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particular kinds of systems, signals, or programming categories in any way, nor has Bortz ever told
Ms. Grossman that it is looking for any particular response.**®

162. The fact that Ms. Grossman was the “sole interviewer for the 2018-2021 Bortz
Surveys” is not evidence of bias.*** Indeed, Dr. Ringold testified that she also sometimes used a
single interviewer for her cable operator surveys.*>

163. In earlier years, Ms. Grossman has worked with a small group of other interviewers

451

to conduct the Bortz Survey interviews. For the 2014-17 survey years, for example, Ms.

Grossman conducted approximately 65% of the completed interviews, while the rest were
conducted by three or four other interviewers.**2

164. Dr. Mathiowetz tested for bias in Ms. Grossman’s interviews in 2014-17 by
comparing the responses from interviews conducted by Ms. Grossman to interviews conducted by
other interviewers.** Dr. Mathiowetz found no bias: on average, responses to the surveys Ms.
Grossman conducted did not differ from responses to the surveys conducted by other

interviewers.**

3. “Don’t Know” or “No Opinion” Response Option (Response to PS PFF 4
499, 552)

165. Dr. Mathiowetz testified that an explicit “don’t know” response option is not
required, and that she has conducted many surveys (including establishment surveys and surveys

for litigation) without them.*>> For example, the Pew Research Center generally does not include

448 Ex. 7105 (Trautman & Broderick WST) p.26; see also Tr. 1157:12-1159:5 (Broderick) (confirming that, while
royalty amounts and number of subscribers are listed on the questionnaire for Bortz’s tracking purposes, Ms. Grossman
is not told to give more or less importance to any survey based on royalties or subscribers).

49 CCG PFF 4 437; see also PS PFF § 502; PTV PFF 9 694-95.

450 Tr, 732:10-733:1 (Ringold).

41 Tr. 1140:9-1141:3 (Broderick).

4522014-17 Final Determination, p.54240; Ex. 7810 (2014-17 Trautman Oral Testimony) Tr. 2841:23-2842:1.

453 2014-17 Final Determination, p.54254; Ex. 7808 (2014-17 Mathiowetz Oral Testimony) Tr. 3893:2-3894:19.
4542014-17 Final Determination, p.54254; Ex. 7808 (2014-17 Mathiowetz Oral Testimony) Tr. 3893:2-3894:19.

455 Ex. 7113 (Mathiowetz WST) p.26.

69



PUBLIC VERSION

an explicit “don’t know” response option in its surveys.**® For telephone surveys in particular,
respondents are more likely to volunteer a response indicating confusion or that they don’t know
d 457

the answer, which interviewers are trained to recor

4. Timings (Response to PS PFF q 555)

166. Dr. Mathiowetz explained that timings are often taken for online surveys in order
to capture the people who go too fast though a survey and may not be thinking about the
questions.*® But it is not a routine practice for telephone surveys because it is not as informative:
“spending a lot of time on a particular question could be because the interviewer and the respondent
are going back or the interviewer is clarifying. It doesn’t illuminate anything about how much
2459

time a respondent is thinking about a particular question.

5. Zero Heaping (Response to CCG PFF 99 430-35; PS PFF 44 509-12)
167. Dr. Mathiowetz explained that zero heaping is a common phenomenon in surveys
that ask for numeric answers, including surveys relied on to make consequential economic
decisions like the consumer expenditure survey and the decennial census.*®® The presence of zero

461

heaping does not invalidate a survey nor is it respondent error.”® Moreover, there is no evidence

that zero heaping biased the results of the Bortz Survey.*%?

46 Id. p.26 & n.54 (citing Courtney Kennedy & Claudia Deane, “What Our Transition to Online Polling Means for
Decades of Phone Survey Trends,” Pew Research Center (Feb. 27, 2019), https://www.pewresearch.org/short-
reads/2019/02/27/what-our-transition-to-onlinepolling-means-for-decades-of-phone-survey-trends/; Jordan Lipper, et
al., “How Adding a ‘Don’t Know’ Response Option Can Affect Cross-National Survey Results,” Pew Research Center
(Sep. 6, 2023), https://www.pewresearch.org/decoded/2023/09/06/how-adding-a-dont-know-response-option-can-
affect-cross-national-surveyresults/).

7 Id. p.26 & n.55 (citing Courtney Kennedy & Claudia Deane, “What Our Transition to Online Polling Means for
Decades of Phone Survey Trends,” Pew Research Center (Feb. 27, 2019), https://www.pewresearch.org/short-
reads/2019/02/27/what-our-transition-to-onlinepolling-means-for-decades-of-phone-survey-trends/).

48 Tr. 1114:9-14 (Mathiowetz); Ex. 7113 (Mathiowetz WST) p.25.

49 Tr. 1114:15-25 (Mathiowetz); Ex. 7113 (Mathiowetz WST) p.25.

460 Tr, 1103:4-22 (Mathiowetz); Ex. 7112 (Mathiowetz WDT) p.21; Ex. 7113 (Mathiowetz WST) p.24.

461 Ex. 7112 (Mathiowetz WDT) p.22; Ex. 7113 (Mathiowetz WST) p.24.

462 Ex. 7112 (Mathiowetz WDT) p.22.
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F. The Bortz Surveys Are Validated by External Evidence (Response to CCG PFF €
472-490; PS PFF 99 545-48, 560-61, SDC PFF ¢ 256 n.19)

168. Parties criticizing the Bortz Surveys do not address the industry expert testimony
and real-world conduct validating the Bortz Survey results that is set forth in JSC’s PFF.4¢3

169.  With respect to the lower valuations for JSC content in 2020, these parties attempt
to dismiss the results based on Dr. Stec’s incorrect claim that “year-over-year change[s] in
respondents’ JSC valuations . . . [are] due to changes in the number of systems carrying sports.”*%*

They present no calculation or analysis to support this claim because it is wrong. Looking at the

yearly weighted and imputed results, just among systems that carried JSC content on distant

signals, Bortz found that systems “that carried sports in 2020 attributed a lower relative value to
the sports category (29.4%) than in 2018 (35.3%), 2019 (33.0%) or 2021 (32.3%)—or any prior
survey year.”#%> The fact that this result aligns with what information independent of the surveys
indicates supports the Bortz Surveys’ validity.*%

170. CCG and Program Suppliers instead rely on the raw responses provided by
individual systems each year, which is not an apples-to-apples comparison because the group of
responding systems changes from year to year.*” It is the process of weighting and imputation

8

that aggregates different preferences across different systems,**® allowing for meaningful

comparisons over time. But even CCG’s and Program Suppliers’ comparison of raw responses

463 JSC PFF § II1.G.1.

464 CCG PFF 9 475 (citing Ex. 7616 (Stec WRT) p.52); see also PS PFF 9 560 (citing, inter alia, same); SDC PFF
94 256 n.19 (citing, inter alia, same).

465 Ex. 7103 (Bortz Report) pp.27-28.

466 Ex. 7112 (Mathiowetz WDT) p.25.

467 PS PFF q 561; CCG PFF 9 473-74 and Figure 49; Tr. 2855:9-18 (Stec) (confirming that he did not “isolate the
CSOs that gave a[n] . . . allocation to JSC both in 2019 and 2020 so that he would have “the same CSO responding
in both years”); Ex. 4017 (2018-21 Bortz Data Files) (showing that Bortz survey respondents varied across survey
years).

468 See, e.g., Tr. 1321:6-18, 1323:23-1324:23 (Majure).
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shows that the average JSC valuation in 2020 is lower than any prior Bortz survey year going back
to at least 2014.4%°

171.  CCG and Program Suppliers also rely on Dr. Mills’ volume-based “test” of the
Bortz Surveys.*’® That test is misguided and uninformative for all of the reasons set forth in JSC’s
PFF.*’! In short, Dr. Mills started from the incorrect premise that CSOs valued distant signal
programming on a per-minute or other volume basis in the 2014 Bortz Surveys.*’> He then

incorrectly conflated how an individual consumer values JSC games with how a CSO values

them.*’? He also only analyzed changes in the absolute value of JSC content since 2014,
improperly ignoring how changes in the value of other programming categories since 2014
affected JSC’s relative value.*’*

172.  CCQG fails to address these errors in its PFF. CCG acknowledges that “it is an
economic error to . . . treat CSO value as a simple additive function of individual viewer utility.”*”>

Yet CCG concedes that Dr. Mills has committed precisely this error by “rel[ying] on substitution

rates from sports spectator markets to capture how ‘consumers reallocate individual incremental

469 CCG PFF 9 474 and Figure 49; see also Ex. 7616 (Stec WRT) p.52.

40 CCG PFF § 1V.D; PS PFF 9 545-48.

471 JSC PFF § 111.G.3.

472 Compare Ex. 7408 (Mills WRT) p.31, with Ex. 7792 (2014-17 Singer WDT) 9 45, pp.19-20, and Ex. 7787 (2014-
17 Hartman WDT) § III.C, and Ex. 7798 (2014-17 Warren WRT) § 5, p.4, and Ex. 7812 (2014-17 Witmer Oral
Testimony) Tr. 4050:18-4051:7, and Ex. 7101 (Albert WRT) § 10, p.6, and Ex. 7114 (Payne WRT) § 23, p.10.

413 Compare Ex. 7408 (Mills WRT) pp.70-71 (“[T]here are a variety of ways that economists can estimate sports
substitution effects in other types of data. This economic research is primarily focused on the effects of price and
quantity changes that are derived from how consumers value those products. Estimation of value reallocation by CSOs
—derived from consumers’ willingness to do so — in the distant signal market can thus be partially inferred from similar
contexts.”), with Tr. 969:9-15 (George), and Tr. 1328:14-1330:8 (Majure), and Ex. 7111 (Majure WST) § 2.3.

4% Compare Tr. 788:22-790:8 (Mills) (agreeing that his analysis “focuse[d] on [his] attempt to arrive at a valuation
for JSC content” and he did not do any analysis of “contract values for any of the other claimant groups™), with Tr.
1332:1-11 (Majure), and Ex. 7111 (Majure WST) § 2.2.

475 CCF PFF 9 102 (citing Ex. 7412 (George WRT) p.19).
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value across programming options within the JSC portfolio.””*’® In other words, Dr. Mills did not
capture how CSOs reallocate value, which is not linearly related to the consumer response.*’”

173.  As Dr. Majure explained, in response to an industry-wide shock to available sports
content (as happened when WGNA converted to a cable network at the end of 2014), “the
remaining sports content becomes more valuable as a potential differentiator between CSOs—
increasing its potential impact on subscription-switching behavior and therefore CSO value.”*’8
There is thus nothing “inconsistent” about the value of JSC content increasing on a per-minute
basis after the WGNA conversion, as CCG and Dr. Mills suggest.*”® Dr. Majure further explained
this effect of the WGNA conversion at the hearing in response to Judge Strickler’s question: CSOs’
“ability to influence [the subscription decision] might be on a smaller number of total games or
games in different types of leagues, but the intensity or the reward for winning that competition,
for being able to differentiate and offer the customer something different than my rival, that hasn’t
changed. So . . . the prize . . . per game would seem like it went up dramatically. And that’s . . .
the sense in which there might be a substitution of where that competitive, strategic value is landing
as the number of games is changing.”*¥° Dr. Mills’ volume-based test has no means of capturing
this strategic value of content to CSOs.

174. In addition to its foundational flaws, applying Dr. Mills’ misguided analysis leads

to a variety of absurd results. For example, applying Dr. Mills’ same volume-based “test” to Dr.

George’s regression results, or Dr. Tyler’s regression results, over time implies that CSOs’ value

476 CCG PFF 9 489 (quoting Ex. 7408 (Mills WRT) p.68) (emphasis added).

477 Tr. 969:9-15 (George) (“[W]e know that cable systems are strategic. And so we can’t map directly from consumer
demand to what cable systems demand without more information on that. ... So ... you can call it derived demand,
but it’s not direct. We have to think about the other strategic choices.”); Tr. 1328:14-1330:8 (Majure); Ex. 7111
(Majure WST) § 2.3.

48 Ex. 7111 (Majure WST) 9 23, p.12.

479 CCG 9 484; see Ex. 7111 (Majure WST) § 23, p.12.

480 Ty, 1297:8-1299:21 (Majure).
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for a minute of CCG content has increased by 74% since 2014 while CSOs’ value for a minute of
Program Suppliers content has increased by 226% since 2014.*¥! As another example, according
to Dr. Mills’ analysis, the “true” ratios of JSC value to volume in 2018-21 ranged from 6:1 to
15:1.482 But the real-world ratios of JSC value to volume based on reported expenditures for cable
network programming during this period range from roughly - to - or higher.**> For
all of these reasons, Dr. Mills’ analysis is wholly uninformative and should be given no weight.

I11. The Proffered Regressions Are Incapable of Estimating Relative Marketplace Value
in 2018-21

175.  As set forth in JSC’s PFF, the record establishes that the regressions offered in this
proceeding by Dr. Cleve Tyler (on behalf of Program Suppliers), Dr. Lisa George (on behalf of
CCQG), and Dr. Robert Miller (on behalf of SDC) cannot reliably or accurately estimate relative
marketplace value. Their fundamental assumption about CSO decision-making is incorrect and
biases the results,*3* they suffer from severe imprecision or omitted variable bias,*®> and they are
invalidated by external evidence.*®® The parties offering the regressions (the “regressions parties™)
ignore the facts that undermine their methodologies.

A.  The Regression Parties Ignore the Evidence that CSOs Were Not Making
Carriage Decisions in the Way that the Regressions Assume in 2018-21 (Response
to PS PFF qq 257-60, 269, 278, 296, 330-34, 342, 360-64; CCG PFF {9 69-81, 100-

11, 146-49, 168-72, 185-89; SDC PFF ¢ 3, 5-6, 10-16, 23-27, 42, 44-45, 75-76, 80-
81, 88, 128-41, 195; PTV PFF ¢ 500)

176. The regression parties acknowledge that their regressions are based on an

assumption that CSOs are optimizing their distant signal carriage lineup in the sense that they are

41 Ex. 7111 (Majure WST) pp.13-14.

482 Ex. 7105 (Trautman & Broderick WST) p.7.

483 Ex. 7105 (Trautman & Broderick WST) pp.7-8; Tr. 1176:23-1179:3 (Broderick) (correcting expenditure ratios for
TNT and TBS in written surrebuttal).

484 JSC PFF § IV.A.

5 1d. §§ IV.B-C.

486 14, §§ TV.D.
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carrying distant signals up to the point where the incremental revenue to the CSO of adding a
distant signal equals the marginal cost of doing s0.*®” The regression parties also acknowledge
that the only marginal cost used in any of the regressions to explain CSOs’ assumed optimization
behavior is copyright royalty costs.**® The regression parties ignore, however, the substantial
record evidence demonstrating that CSOs in 2018-21 did not optimize their distant signal carriage
in relation to royalty costs as the regressions assume, biasing their results.

177.  The regression parties cannot reconcile their regressions’ optimization assumption
with the evidence that most CSOs were carrying many fewer distant signals than they could
without increasing their copyright royalty costs because they were constrained by aspects of
retransmission consent agreements for which the regressions do not account.*®® This disconnect
between the theoretical basis of the regressions and the reality of the 2018-21 cable carriage
environment is dramatic, even within the regression parties’ own proposed findings.

178.  For example, in discussing the “Evidence of Changed Circumstances During The
2018-21 Royalty Years,” Program Suppliers acknowledge the testimony of their industry expert
that “[t]he dramatic growth in retransmission consent fees leading up to and during the 2018-21

period had a significant impact on the way that CSOs made decisions.”*® Yet, in the very next

47 See, e.g, CCG PFF 9 100 (“A CSO will retransmit all distant signals where the incremental revenue that can be
earned through more subscribers or higher prices exceeds the incremental royalty, administrative, and opportunity
costs of carriage”); PS PFF 9 344 (“The Tyler Model assigns an average value to a subscriber group’s program[m]ing
content for CSOs making decisions at the margin.”); SDC PFF 9 88(b) (quoting Dr. Miller’s testimony that “‘I assume
that CSOs make decisions based on marginal costs and marginal value to subscribers’” (quoting Ex. 7505 (Miller
WST) q] 26, p.7); see also JSC PFF 9 337 & nn.740-41.

48 SDC PFF q 44 (“The fee-based regression models . . . observe only the copyright royalty fees and related
variables.”); CCG PFF q 121 (“The baseline financial and carriage information for the regression derives from the
CDC, which digitizes the data reported semi-annually by cable systems on their official SOAs filed with the Copyright
Office.”); PS PFF 9274 (“The Tyler Model rests primarily on two data sources: royalty data and programming-minutes
data.”); see also Tr. 2121:5-2122:4 (R. Miller) (“[ W]e are estimating the model of the data that we have” and “the key
thing here, if we’re talking about costs . . . for the above-minimum-fee systems, they are having to pay a higher cost
for adding an extra station. So they’re thinking, they balancing those costs against the benefits. That’s a bit profit
maximizing and that’s the assumption of our model . . .”); JSC PFF 4 338 & n.742.

489 See JSC PFF §§ IV.A.1-2.

490 PS PFF p.45 & 9 258 (emphasis added) (citing Mr. Nissenblatt’s written and oral testimony).

75



PUBLIC VERSION

section of their PFF, Program Suppliers attempt to justify reliance on Dr. Tyler’s regression by

reference to Dr. Tyler’s contrary, incorrect assumption that “CSO decision-making is essentially

unchanged” since the 2014-17 period.*!

179.  As another example, CCG repeats Dr. George’s claim in defense of her regression
that the “increasing number of systems abandoning distant signal retransmission . . . reflect[s]
profit-maximizing choices driven by the declining profitability of distant signals and the increasing
value of bandwidth for other uses like broadband.”*? While that claim is consistent with the
assumption underlying the regressions, it is not consistent with reality. In reality, the record
established that CSOs were dropping distant signals in the 2018-21 period due to increasing
retransmission consent fees*” as well as contractual provisions preventing CSOs from securing
retransmission consent to carry certain distant signals with high-value programming.***

180. As a third example, SDC claims that “[t]he most important changed circumstance
in the market during the relevant period is the explosion of retransmission consent fees.”**> Yet
they never discuss the fact that this “explosion” in retransmission consent fees was driven by the
value of copyrighted programming on broadcast stations, which station owners would leverage to

6

extract higher fees.*”® SDC then defends Dr. Miller’s regression based on the counterfactual

1 Id. 9 278(j) (emphasis added) (citing Dr. Tyler’s written and oral testimony); see also id. 9 296 (noting that “Dr.
Tyler is not aware of such consequential changes [as the WGNA conversion] in the landscape in the 2018-2021
timeframe”).

492 CCG PFF 4 187 (citing Dr. George’s written testimony).

493 Tr. 2687:24-2690:13 (Nissenblatt) (testifying that Comcast “would drop large swaths of out-of-market carriage
based on” demands for retransmission consent fees Comcast was unwilling to pay).

494 Ex. 7606 (Nissenblatt WDT) p.6 (“[T]o increase the leverage of the in-market Stations in retransmission consent
negotiations with CSOs, the broadcast networks exerted further control, and limitations, on their affiliates’ right to
grant [out-of-market] carriage rights.”); Tr. 2753:13-2754:21 (Nissenblatt) (“Each network had their own criteria but
they were all putting limits on it.”’); Ex. 7100 (Albert WDT) 9§ 31, n.14, p.11 (“Carriage of distant signals was
frequently made difficult by commercial restrictions, outside of the terms of the statutory license, placed by in-market
stations on the importation of out-of-market signals featuring sports content.”); see also Ex. 7101 (Albert WRT) q 63,
p.25; Ex. 7110 (Majure WRT) q 21, pp.14-15; Tr. 1319:4-1320:8 (Majure).

495 SDC PFF 9 3.

49 Ex. 7100 (Albert WDT) 4 26, p.9; Tr. 2752:1-2753:12 (Nissenblatt); see also JSC PFF Y 138-39.
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assumption that retransmission consent fees reflect a value for the right to retransmit a signal that
is unrelated to the value of the copyrighted programming on that signal.**’

181. The sections below set forth in further detail the ways in which the regression
parties ignore specific evidence relating to retransmission consent that undermines the

fundamental optimization assumption underlying their regressions.

1. The Regression Parties Ignore Contractual Prohibitions on Distant
Retransmissions

182.  Written and oral testimony from multiple industry experts as well as documentary
evidence establish that, in 2018-21, contractual prohibitions prevented certain CSOs from
retransmitting certain U.S. commercial stations distantly even if the value of the programming
exceeded the royalty costs, as well as any other incremental carriage costs.*® Moreover, as Dr.
Majure explained, these contractual limitations focused on U.S. commercial stations carrying the

® Thus, CSOs could not carry additional distant signals with

most valuable programming.®’
programming whose incremental value to the CSOs likely far exceeded its incremental royalty
cost and any other marginal costs—directly contrary to the optimization assumption underlying
the regressions.>%

183. None of the regression parties attempts to reconcile the regressions’ optimization
assumption with these facts. SDC ignores contractual limitations on carriage entirely. Program

Suppliers briefly acknowledge them, only to note that “there is no basis to believe that, in the

hypothetical market without Section 111, . . . these requirements would be any different.”°! But

497 SDC PFF 99 15-16 & § ILE3.e.

498 See supra note 494; see also Ex. 3005 (Sep. 5, 2014 letter from broadcast station WKBO) p.1 (explaining that its
“new affiliation agreement with ABC [provides] that we shall not grant retransmission consent to any MVPD whose
subscribers are located outside of the DMA in which the Station Community is located”); JSC PFF qq 141(b).

499 Tr. 1319:19-1320:8 (Majure); Ex. 7110 (Majure WRT) q 21, pp.14-15.

S0 Ex. 7115 (Seim WRT) § 30(d), pp.20-21; Tr. 1528:16-1529:18 (Seim); Tr. 1319:19-1320:8 (Majure).

501 PS PFF 4 260.
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the problem lies in what the regressions assume (incorrectly) about the real world, not the
hypothetical one. The regressions assume that CSOs in the real world are carrying distant signals
up to the point where the incremental revenue equals the marginal cost of doing so, even though
the evidence shows CSOs cannot do that.

184. As Dr. Majure explained, the failure to account for contractual constraints on
carriage introduces bias into the regression estimates because these constraints apply differently to
different types of programming minutes.>*> These constraints are thus not “local market” or “firm-
level strategy” differences that can be addressed through fixed effects, as CCG vaguely suggests.>*
Rather, because the regressions fail to control for the factors that explain why CSOs carry less of
certain kinds of programming, the regressions misinterpret that behavior as having lower value for
the content the CSOs did not carry as compared to the content they did carry.’®* None of the

regression parties or their witnesses has ever addressed this bias.

2. The Regression Parties Ignore that Retransmission Consent Fees Have Become
Intertwined with the Value of Programming

185. Despite “the explosion of retransmission consent fees” paid by CSOs to carry
certain U.S. commercial stations in the 2018-21 period,>* none of the regression experts offered
any explanation in their written testimony as to how retransmission consent fees were impacting

their regression results.’®® The regressions parties’ post-hoc explanation that the regressions are

502 Ex. 7110 (Majure WRT) 9 22-23, p.15. As explained at JSC PFF 9 136-42 and 342-48, retransmission consent
constraints only apply to U.S. commercial stations, and are most likely to apply to stations that carry more valuable
programming, such as JSC content.

503 CCG PFF 99 148-49. PTV recites a similar defense of Dr. George’s regression, without any additional specificity.
See PTV PFF 9§ 500 (“Dr. George’s preferred regression specification includes fixed effects, which . . . may helpfully
absorb the variation from unobserved costs of distant carriage, including . . . retransmission consent fees.”).

504 Ex. 7110 (Majure WRT) 99 16-17, 22, pp.13, 15.

305 SDC PFF 9§ 3; see also JSC PFF 99 137-41.

306 Tr. 2445:22-2446:5 (Tyler); Tr. 2160:18-2161:3 (R. Miller); see Ex. 7410 (George WDT); Ex. 7411 (George
AWDT).
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actually measuring willingness to pay for programming content “net” of retransmission consent
fees is at odds with reality.’"’

186.  As the regression parties acknowledge, none of the regressions include any variable
to control for retransmission consent fees.’?® In other words, retransmission consent fees are an
“omitted variable” from the regressions.>"”

187.  The Judges discussed the risk of bias from lack of control for relevant variables in
the 2014-17 proceeding, approvingly quoting an expert’s explanation that “[f]ailing to control for
factors that shift demand and are correlated with programming minutes can lead to bias in the . . .
coefficients that are of primary interest.””!° Indeed, that is why Dr. Miller expressly assumed
(without a factual basis®!!) that retransmission consent fees, like all other omitted variables, were
“independent of the number of minutes retransmitted in each category.”>'? The regression results
will be biased if that assumption does not hold.

188.  The assumption that retransmission consent fees were independent of programming
minutes in the 2018-21 period is “demonstrably false” on the record in this proceeding.’!* The
testimony from both Mr. Albert (a Cox executive during the period) and Mr. Nissenblatt (a
Comcast executive during the period) shows that retransmission consent fees were in fact related
to programming minutes because more valuable programming commanded higher retransmission

4

consent fees.’'* Mr. Nissenblatt confirmed specifically on the stand that “a cable system’s

307 See, e.g., SDC PFF 9 128; PS PFF 9§ 334; CCG PFF 9 147.

508 SDC PFF 9 128; CCG PFF 9 146; PS PFF q 334.

S99 SDC PFF 9 128; CCG PFF  147.

5102014-17 Final Determination, p.54219 (quoting Ex. 7712 (George WDT) p.52).

S See Tr. 2195:18-2196:9 (R. Miller); see also id. at 2086:21-23, 2087:18-21.

512 See Ex. 7503 (R. Miller CAWDT) § 13, p.22; Tr. 2186:11-17 (R. Miller).

S13Tr. 1403:17-1404:9 (Majure) (explaining that Dr. Miller makes “a strong and unfounded and, 1 think, demonstrably
false assumption that the . . . unobserved constraints can’t be affecting the minutes that we observe”).

314 See Ex. 7100 (Albert WDT) 9 26, p.9 (citing “the valuable sports content on [certain U.S. commercial] stations” as
“[o]ne of the big reasons for th[e] increase” in retransmission consent fees); Ex. 7102 (Albert WST) g 30, p.12
(“[R]etransmission consent negotiations were . . . driven by . . . the relatively small volume of signature programming
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willingness to pay retransmission consent fees” is based in part “upon its valuation of the content
on the signal at issue.”!> No witness disagreed.

189.  SDC and CCG note that retransmission consent rights are “designed” or “intended”
to compensate broadcast stations for carriage of their signals rather than for the copyrighted
programming on those signals—highlighting JSC’s 2007 statement to that effect.’'® But the
distinction between retransmission consent and copyright as legal rights does not change the
practical reality that retransmission consent fees in recent years have become intertwined with
copyright value. The Copyright Office also recognized this point, concluding that “[t]he value

assigned to the carriage of a station, apart from the performance right of the programming

9517

retransmitted on a signal, cannot be parsed out because of th[e] regulatory entanglement.

190. In sum, the idea that the regressions effectively “net” out willingness to pay for
retransmission from willingness to pay for content by ignoring retransmission consent fees is a
fiction that the Copyright Office has already rejected. Retransmission consent fees are related to
the willingness to pay for some content, meaning that the regressions are mismeasuring value by

failing to control for retransmission consent fees and that the regression results are biased.

that subscribers cared about most.”); Tr. 2690:14-2691:22 (Nissenblatt) (describing example of Comcast’s decision to
pay retransmission consent fee for distant signal that had “the Number 1 news station” in the area); id. at 2684:20-
2685:12 (explaining that, for retransmission consent fees, “you were only dealing with the commercial stations, and,
quite frankly, the commercial stations that had some appeal, some leverage, some type of programming that would be
more valuable™); see also JSC PFF 99 138-39, 348.

315 Tr. 2752:18-2753:12 (Nissenblatt) (“A. . . . . [A] lot of [retransmission consent negotiations] depends on which
stations and which area you’re talking about. In some places it could be sports. In other places, news may be a driving
factor. In other places it could be the availability of syndicated shows. It does vary by station by location. Q. But, in
other words, and I want to make sure I’m fair here, a cable system’s willingness to pay retransmission consent fees is
based upon its valuation of the content on the signal at issue. Is that fair? A. That’s part of the analysis, yes.”).

316 CCG PFF 99 69, 80-81 (internal quotation marks omitted); see also e.g., SDC PFF § 15.

17 Ex. 3009 (Copyright Office Satellite Home Viewer Extension and Reauthorization Act Section 109 Report, June
2008) p.14 (emphasis added).
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3. The Regression Parties Ignore Requirements to Carry Signals Under
Retransmission Consent Agreements

191. In addition to preventing, or imposing fees on, the carriage of desirable
programming, retransmission consent agreements in 2018-21 also sometimes required CSOs to
carry signals they did not value in order to obtain the right to carry other valuable channels. Mr.
Nissenblatt described this phenomenon repeatedly in his written and oral testimony.’'® Cable
industry statements during this period similarly detail how retransmission consent negotiations
resulted in mandatory carriage of “tied” channels that CSOs did not value.>"

192. As the Judges have previously found, compelled carriage does not reveal a
preference and therefore should not be used within a regression to estimate relative marketplace
value.>?® Yet all of the regressions in this proceeding include distant signals that were only carried
because of requirements in retransmission consent agreements, wrongly treating this carriage as if

it were “based on a conscious decision that the particular station — and its mix of programming —

518 Ex. 7608 (Nissenblatt WST) p.4 (“[E]ven if Comcast determined that a specific distant station’s programming had
limited appeal/value to the cable system’s subscribers, continued carriage of the distant station(s) may have been
driven by the terms of the underlying [retransmission consent] Agreement.”); Tr. 2754:24-2755:23 (Nissenblatt) (“Q.
And sometimes you might carry that station as part of a broader retransmission consent agreement even though you
find the programming to have limited value? A. That is correct.”); Ex. 7607 (Nissenblatt WRT) p.8 (explaining that,
in their assessment of value, CSOs consider the following question, among others: “Is a system’s carriage of the distant
station’s signal a requirement under the station’s RTC Agreement (e.g., such system does not have drop rights) and
not related to the appeal of such station’s programming?”); Ex. 7606 (Nissenblatt WDT) p.11 (testifying similarly
regarding “drop rights”).

319 Ex. 3010 (American Cable Association’s March 26, 2018 Ex Parte Letter to the FCC) pp.3-4 (“broadcasters insisted
that [cable operators] carry and pay for additional, undesired programming as part of the ‘price’ of carrying ‘Big Four’
network affiliates” even though cable operators “assigned little or no value to . . . ‘tag-along’ channels.”) (emphasis
original); see also Ex. 3011 (American Television Alliance’s April 27, 2020 Comments to the FCC) p.5 (explaining
that rate increases in retransmission consent negotiations can “take the form of payment for other broadcast stations
or multicast feeds that an MVPD otherwise would not pay for. That is, if a broadcaster can require an MVPD to pay
$2.00 for a ‘big four’ network station and $0.50 for non-big four programming the MVPD otherwise would prefer not
to carry, or would carry only if the cost were zero, it has essentially charged $2.50 for the network programming.”).
520 2014-17 Final Determination, p.54189 (a purchase that is “not voluntary” “does not reveal a buyer’s preference”);
id. (explaining that “the regressions are ‘inspired’ by, and in the nature of, hedonic regressions, using the context of
section 111 to identify the market-related revealed preferences of CSOs, just as fee-based regressions have been
utilized in previous allocation proceedings™)
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521 and therefore “inherently reveal[ing] value.”>*? The regression parties do

was worth the cost
not even attempt to explain away this error. The undisputed evidence that the regressions are
misinterpreting this distant signal carriage further invalidates the regression results.

B. Dr. Tyler’s and Dr. George’s Regressions Are Independently Unreliable Because

They Are Highly and Disproportionately Imprecise as to JSC (PS PFF qq] 278, 282;
CCG PFF 99 197-200)

193. One of the most basic and widely accepted measures of the reliability of a
regression coefficient estimate is its precision.’> As set forth in JSC’s PFF, Dr. Seim demonstrated
that both Dr. Tyler’s and Dr. George’s regressions are highly and disproportionately imprecise as
to JSC.52* These results mean that the regressions cannot draw a reliable quantitative conclusion
about the value of JSC minutes, and therefore cannot reliably estimate relative values for any of
the claimant groups’ minutes.”?> Neither Program Suppliers nor CCG meaningfully respond to
this evidence.

194.  Program Suppliers assert in conclusory fashion that there is “sufficient variation to
estimate the relative values of the minute types reliably” in Dr. Tyler’s model because “there are
about 3,900 observations and 1,000 distinct economic relationships.”*?® Program Suppliers do not
explain why, or in what sense, this number of observations is “sufficient.” As Dr. Tyler conceded,
the numbers of observations and relationships in his regression in this proceeding are one half or
less of the numbers he was “comfortable” with in the last proceeding.’?’ Moreover, Program

Suppliers offer no response to Dr. Seim’s findings that the JSC estimates in Dr. Tyler’s model are

521 pS PEF 9 260.

522 CCG PFF 9 169.

23 Ex. 7115 (Seim WRT) q 34, pp.22-23; see also Tr. 1539:9-24 (Seim).
524 JSC PFF §§ IV.B.1-2.

525 14§ TV.B.3.

526 PS PFF q 278(h); see also id. 9 282.

527 Tr. 2539:8-2540:8 (Tyler).
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“insignificant at levels that are quite outside of typical benchmarks”>*

and more imprecise than
the estimates that the Judges already found had to be given less weight due to imprecision in the
last proceeding.’” Program Suppliers have no response because Dr. Tyler never even attempted
to rebut Dr. Seim’s critiques of the severe imprecision in his regression.>*°

195.  CCG notes that the JSC coefficient estimate in Dr. George’s preferred model is
statistically significant at the 7-percent level, citing the Judges’ prior finding that “results falling

outside the 5% threshold . . . ‘may be suggestive, even if not probative.””!

But Dr. George’s
preferred model increases precision by introducing an equally fatal error: including the large
number of systems paying the minimum fee.’3?> These systems’ carriage decisions did not affect
the fees they paid and thus the systems “did not reflect relative values,” making them improper for
inclusion in a regression.”** Dr. George conceded that, in the version of her regression limited to
systems paying above the minimum fee, the JSC coefficient estimate is “not precise enough for [a]
solid estimate.”33*

196. CCG incorrectly suggests that the imprecision as to the JSC coefficient in the
regression estimates “does not undermine inference for” the other claimant groups because it just

“widens the confidence interval on the JSC share.”>* As Dr. Seim explained, this response ignores

that the regressions attempt to determine the value of content from claimant groups relative to each

328 Tr. 1544:5-8 (Seim).

529 Bx. 7115 (Seim WRT) q 36, n.81, pp.23-24; see also 2014-17 Final Determination, p.54232 (“As in prior
proceedings, the Judges take note of the wide confidence intervals (and the negative JSC coefficient at the lower
bound), as one reason to balance the shares implied by the Tyler Model, as adjusted above, against the results of the
Bortz Survey, also as adjusted.”).

330 Ex. 7602 (Tyler WST); see also Tr. 1545:8-20 (Seim).

331 CCG PFF § 200 (quoting 2014-17 Final Determination, p.54231); see also id. 9 198.

532 Tr. 1540:21-1541:13 (Seim).

533 2014-17 Final Determination, p.54201; see also id. at 54177 (finding that post-2014 regressions that included CSOs
paying the minimum fee are “less reliable and thus can be accorded only very limited economic evidentiary weight”);
see also Ex. 7110 (Majure WRT) 9 7, 12-13, pp.7, 9-10; Ex. 7209 (Marx WRT) 99 18-19, p.10; Ex. 7212 (Bennett
WRT) 99 206-11, pp.93-95; Tr. 2126:12-24 (R. Miller).

334 Tr. 988:11-24 (George).

535 CCG PFF 9 199.
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other.’*¢ As a result, “a high degree of imprecision and error in one of the coefficient estimates is
going to translate through to the remaining share estimates that come out of these regressions.”>*’

C. Dr. Miller’s Regression Is Independently Unreliable Because It Suffers from Omitted
Variable Bias and Is Not Replicable (Response to SDC PFF €9 146, 156-66, 175-84)

197.  As detailed in JSC’s PFF, Dr. Seim and other econometric experts demonstrated
that there is both a theoretical basis for expecting, and evidence confirming, that Dr. Miller’s
regression suffers from omitted variable bias.® They further showed that Dr. Miller’s preferred
version of his regression (Miller Model 3) is not replicable. SDC repeatedly attempts to dismiss
these problems as unproven or de minimis, repeatedly ignoring that Dr. Seim demonstrated these
problems to exist and be significant.

198.  SDC first argues that any claims of omitted variable bias are unproven, noting that
“[n]o expert has offered any demonstration that fixed effects at any level would have had a
practical impact on the results of Professor Miller’s model.”** SDC does not mention anywhere
in its discussion of omitted variable bias that Dr. Seim tested Dr. Miller’s regression by adding
control variables and found that omitted variable bias was present.>*

199. Elsewhere in its PFF, SDC speculates that Dr. Seim’s test for omitted variable bias
introduced “multicollinearity” into Dr. Miller’s regression.’*!  Multicollinearity within a

d 542

regression can be investigated and measure No witness presented evidence of

336 Ex. 7115 (Seim WRT) 9 40, p.27.

337 Tr. 1544:14-1545:7 (Seim).

338 JSC PFF §§ 1V.C.1-3.

539 SDC PFF 9 180.

340 Ex. 7115 (Seim WRT) 99| 54-56, p.36; see also JSC PFF§ IV.D.3.

341 SDC PFF q 146.

542 Ex. 7107 (Harvey WRT) 9§ 152, pp.96-96 (“There are three main methods for investigating the presence of
multicollinearity in regression analysis. For example, one method is to measure the variance inflation factor (‘VIF”)
for two regression coefficients; a VIF greater than 10 ‘indicate[s] the regression coefficients are feebly estimated with
the presence of multicollinearity.”” (quoting Noora Shrestha, “Detecting Multicollinearity in Regression Analysis,”
American Journal of Applied Mathematics and Statistics 8, no. 2 (2020), p. 39)).
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multicollinearity arising from Dr. Seim’s addition of control variables into Dr. Miller’s regression,
nor did any witness even claim that such multicollinearity existed. Particularly given SDC’s

insistence on the importance of testing’? and presenting complete results>**

of critiques to
regression models, its speculative “multicollinearity” excuse does not merit any weight.

200. With respect to replicability, SDC does not dispute that Miller Model 3 produces
different results depending on the hardware and software on which the code is run.>*® SDC
attempts to dismiss this problem on the grounds that “neither Professor Rysman nor Mr. Harvey
presented any share calculations from the results of their replication efforts”—implying that the

differences must therefore be “de minimis.”>*

But Dr. Seim did present a share calculation
demonstrating that the differences are substantial in the context of the royalty share allocation task
for which Miller Model 3 is being proposed.’*’ As she testified, when she ran the code for Miller
Model 3, she obtained a JSC royalty share for 2018 that was over 30% higher than the share Dr.

Miller reported.>*8

D. All of the Regressions Are Invalidated by External Evidence (Response to PS PFF qq|
308, 335-43; CCG PFF € 202)

201. JSC’s PFF discussed three categories of validity tests or “reality filters” that the
Judges have relied on in evaluating the weight to be given to regression evidence: (1) testimony

from industry experts; (2) evidence of real-world conduct and statements; and (3) validity tests

33 E.g., SDC PFF 9 180 (declaring it to be “incumbent on the critic raising the issue [of omitted variable bias] to make
a convincing argument” (internal quotation marks omitted)).

54 E.g., SDC PFF 9 163 (declaring it to be a “serious fault” that certain critics did not present share results, in addition
to coefficient estimates, from their attempts to replicate Dr. Miller’s regression).

35 Ex. 7107 (Harvey WRT) 9 137, pp.87-89; Ex. 7115 (Seim WRT) 99 59-60, pp.37-38; Ex. 7409 (Rysman WRT)
83, p.54.

546 SDC PFF q 160 (internal quotation marks omitted).

47 Ex. 7115 (Seim WRT) Y 60, pp.37-38; Tr. 1572:16-21 (Seim).

348 1d. 4 60, pp.37-38.
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checking the ability of the regressions to reliably estimate the relative value of content with
externally-established relative value.>*

202. As to the first category of “reality filters,” none of the regression parties identifies
any evidence from industry experts supporting the plausibility of the relative value allocations
estimated by the regressions. Moreover, none of the regression parties addresses the testimony
from Mr. Albert and Ms. Payne that the regressions’ allocations are inconsistent with marketplace
reality.>*°
203. Asto the second category of “reality filters,” the regression parties fail to rebut the
evidence of real-world conduct and statements—including the market transactions in which even
small amounts of JSC content command extraordinarily high prices while large quantities of other
categories of content are provided for little or nothing—that invalidate the regression results, as
set forth above and in JSC’s PFF.>*!

204. As to the third category of “reality filters,” only Program Suppliers attempt to
substantively respond to the validity tests presented by Mr. Harvey showing that the regressions
cannot reliably estimate the relative value of content with externally-established relative value.>*?
But Program Suppliers have no evidence to support their explanations for why Dr. Tyler’s

regression (like all of the regressions in this proceeding) repeatedly fails these straightforward

validity tests.

349 JSC PFF § IV.D; see also 2014-17 Final Determination, pp. 54190, 54217-18, 54234.

530 See, e.g., Ex. 7101 (Albert WRT) 99 57, 60-61, pp.23-24; Ex. 7114 (Payne WRT) § 24-27, pp.10-11; see also JSC
PFF § IV.D.2.

31 See supra §§ 1, II1.A; JSC PFF § IV.D 4.

32 CCG asserts in a single sentence that “Harvey’s tests are statistically invalid, and his manipulations lack
econometric foundation.” CCG PFF 9 202. But CCG then discusses only testing of “outliers” in a regression, offering
no substantive response to any of Mr. Harvey’s validity tests in which Dr. George’s regression is shown to be incapable
of estimating the relative value of content with externally-established relative value, such as paid programming. /d.
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205. As detailed in JSC’s PFF, Dr. Tyler’s regression produces a number of absurd
results.’>> Among others, Dr. Tyler’s regression finds that paid programming, which has virtually
no value for CSOs, has a large and positive effect on royalty rates and is therefore entitled to a
9.6% to 15.2% annual share of all royalties in 2018-21.%** Dr. Tyler’s regression also finds that
NFL broadcasts, some of the most highly-valued content on TV, have a negative effect on royalty
rates and therefore significantly reduce the annual share of royalties to which JSC is entitled.>>

206. Program Suppliers make no attempt to argue that Dr. Tyler’s regression findings
with respect to NFL broadcasts are plausible. Program Suppliers attempt to defend the paid
programming result by suggesting that paid advertisements could have some ‘“value for
consumers.”>>® But Dr. Tyler’s regression is purportedly estimating the value of programming to
CS0s.>" As discussed above and in JSC’s PFF, the overwhelming and undisputed evidence shows
that paid programming has no value to CSOs—in fact, CSOs have to be paid to carry it.>*®

207. Program Suppliers alternatively argue that these absurd results from Dr. Tyler’s
regression are due to the fact that paid programming and NFL broadcasts are “sub-categories” that
ae too “bundled with the rest of their claimant category” for reliable estimation, citing correlations
presented in Dr. Tyler’s surrebuttal testimony.’> But Program Suppliers ignore that Mr. Harvey
refuted this claim at the hearing. When Mr. Harvey investigated Dr. Tyler’s claim, he found that

the degree of correlation between paid programming minutes and other Program Suppliers minutes

(the two sub-categories in his paid programming validity test) was similar to the degree of

333 JSC PFF § IV.D.3.

354 See Ex. 7107 (Harvey WRT) 49 56-57, Figure 4 & Table 8, pp.35-37; see also JSC PFF 99 425-26.

355 See Ex. 7107 (Harvey WRT) 9 84-88, pp.57-60, Figure 14 and Table 18; see also JSC PFF Y 435-39.

556 PS PFF 9 338.

357 See, e.g., PS PFF 9 334 (“The Tyler Model is analyzing CSOs’ net willingness to pay . . . .” (emphasis added)).
338 See supra § 1.D.2; JSC PFF 4423 & nn. 891-92.

339 PS PFF q 337; see also id. 99 339-41.
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correlation between Program Suppliers minutes and CTV minutes.’® Likewise, he found that the
degree of correlation between NFL minutes and other JSC minutes (the two sub-categories in his
NFL validity test) was similar to the degree of correlation between Program Suppliers minutes and
CTV minutes.>®! As Mr. Harvey explained, if Program Suppliers and Dr. Tyler are right that his
regression cannot estimate the value of NFL games or paid programming due to the degree of
bundling with the other programming in their claimant categories, then his regression also cannot
estimate the value of Program Suppliers content or CTV content.>%?

208. Program Suppliers also argue that Dr. Tyler’s regression findings as to NFL
broadcasts should be ignored because that sub-category is supposedly “so small that the results . .
. are meaningless.”>% But, to support this assertion, Program Suppliers only cite testimony about
validity tests presented in the 2014-17 proceeding.>®* In this proceeding, Mr. Harvey found that
removing the NFL minutes from the JSC category has the effect of making several of the
coefficient estimates for non-NFL JSC content statistically significant at a 95% level of
confidence.’® As Dr. Majure explained, the presence of statistically significant results indicates
that Mr. Harvey’s findings are not merely a product of the regression struggling to precisely

estimate value for small volumes of content.’®® Program Suppliers present no evidence to rebut

%0 Tr. 1614:21-1615:3 (Harvey). Mr. Harvey also performed a statistical test, the variance inflation factor test, to
determine whether the split variables of paid programming minutes and other Program Suppliers minutes introduced
a problematic degree of correlation into the model (referred to as “multicollinearity”). Id. at 1615:3-20. He found
that they did not, confirming that the two variables are not highly correlated as Dr. Tyler claimed. Id.; see also Ex.
7602 (Tyler WST) q 65, p.26 (claiming correlation levels above 99%).

561 Tr. 1616:19-1617:4 (Harvey).

52 Id. at 1617:5-17.

363 PS PFF 9 335.

5% Id. (citing to oral testimony from Dr. John H. Johnson IV (Ex. 7828) and Dr. George (Ex. 7714) in the 2014-17
proceeding).

365 Ex. 7107 (Harvey WRT) 9 86, pp.58-59.

366 Ex. 7110 (Majure WRT) 9 38, p.22.
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these conclusions or to support their claim that Dr. Tyler’s findings as to NFL broadcasts are
“meaningless” whereas his other results are reliable.

209. Program Suppliers make a similarly unsupported attempt to explain away Mr.
Harvey’s validity test finding that removing a single system, which only exceeded its minimum
fee payment due to a de minimis amount of must-carry carriage, causes the CCG share to fall in
halfin his “Above Minimum Fee” regression.>®” Program Suppliers quote Dr. Tyler’s commentary
on the stand that Mr. Harvey’s finding suggests “the information [for CCG] ‘became a little bit too
thin,” giving “a little bit less confidence’ in the above-minimum-fee CCG share.”**® But neither
Program Suppliers nor Dr. Tyler explain how or why the information for CCG is different in any
way that makes it “too thin,” whereas his results for all other categories are reliable.

Iv. Dr. Blackburn’s Proposed Methodology for PTV Defies the Revealed Preference

Theory on Which He Claims to Rely and Is Incapable of Estimating Relative
Marketplace Value in 2018-21 (Response to PTV PFF €9 62-93. 107-11, 136-39., 159)

210. PTV insists that Dr. Blackburn’s methodology for assigning value to PTV Only

systems is “sensible from an economic perspective”>®

and is based on “[t]he revealed preferences
of the CSOs that carried distant signals in the real world.”*’® But PTV fails to defend the two
critical errors in Dr. Blackburn’s approach that violate the fundamental economic principle of
revealed preference.”’!

211. First, PTV fails to defend Dr. Blackburn’s assignment of 100% of value to PTV

even when the signals were carried pursuant to the Must Carry rules and the related multicast

agreements.>’> PTV simply asserts that “PTV Only CSOs would have paid copyright royalties to

567 See Ex. 7107 (Harvey WRT) 99 112-18 and Tables 30-31, pp.75-78; see also JSC PFF 9 440-43.

68 PS PFF 4 308 (quoting Tr. 2531:8-2532:1 (Tyler)).

569 PTV PFF 9 67

570 PTV PFF § 136.

371 See JSC PFF § V.

572 Tr. 1823:11-18 (“Q. And do the must-carry laws and regulations affect your allocation of royalties paid by PTV-
only CSOs? A. No....”).
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the Public Television Claimants™ for these signals.’”® To the contrary, there is direct evidence that
CSOs would not have paid anything for PTV signals that they were required to carry under the
Must Carry rules because Congress has set the price for such mandatory carriage at zero.’’
Likewise, PTV’s multicast agreements are direct evidence that CSOs would not have paid anything
for the multicasts associated with Must Carry signals.®”

212.  Second, PTV fails to defend Dr. Blackburn’s assignment of 100% of the royalties
paid by PTV Only systems to PTV, without regard to how much distant PTV content the systems
chose to carry.’’® PTV relies on the premise that, “[w]hen a cable system carries a [PTV] distant
signal, it is demonstrating its preference for” that signal,®”” but PTV ignores the corollary: when a
cable system carries a PTV signal to only some of its subscribers, it is also demonstrating a
preference not to carry that PTV signal to any more of its subscribers.>’® PTV offers no economic
basis for Dr. Blackburn’s decision to override the latter decision in his approach.

213.  PTV proclaims a “broad consensus that, if a copyrighted program was the only
program distantly retransmitted during the 2018-2021 period, then the copyright owner of that
program should receive 100 percent of the royalties.”>”® But that hypothetical says nothing about

how to estimate relative marketplace value when different CSOs retransmitted different amounts

of different categories of programming. On the latter, relevant question, there was broad consensus

513 PTV PFF 9§ 77.

574 Tr. 1310:3-11 (Majure ; see also JSC PFF J 1.C.2.

575 Ex. 7109 (Majure CWDT); see also JSC PFF § 1.C.2.

576 Ex. 7300 (Blackburn AWDT) p.15 § 27 (“[U]nder the relative marketplace standard, it follows that PTV should
receive 100 percent of the royalties paid by these [PTV Only] cable systems.”).

577 PTV PFF q 137.

578 Ex. 7110 (Majure WRT) 99 51, 57, pp.28-29, 32.

579 PTV PFF 9 159.
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among economists other than Dr. Blackburn that assigning a CSO’s entire royalties without regard

to the amount that it chose to retransmit, is not economically sound.*%°

214. PTV also wrongly suggests that assigning 100% of royalties to PTV for PTV Only
systems does not inflate estimates of PTV’s relative value. PTV cites to a calculation from Dr.
Blackburn, which is performed using a workpaper from Dr. Tyler that Dr. Tyler testified was
misapplied.”®" But PTV has no answer to the simple math that Dr. Majure laid out in his written
testimony:>%2

PTV-only CSOs’ base+3.75 fees were only approximately
14.9% of their total royalties paid. Thus, approximately
85.1% of the royalties for these CSOs would be more
properly associated with a choice to carry ‘No Distant
Signal’ instead of Dr. Blackburn’s method which associates
them incorrectly with a choice to carry PTV. This
misallocation inflates Dr. Blackburn’s estimate of PTV’s
relative value by a factor of roughly 6 and two-thirds (i.e.,
the share should be approximately 14.9% of royalties as
opposed to 100%).

Neither Dr. Blackburn nor any other witness disputed Dr. Majure’s calculations.

215.  As Dr. Tyler summarized at the hearing, Dr. Blackburn’s approach gives “PTV a
sizeable share of [the royalty pool] based on the least informative information that we have at our
disposal about economic decision-making,” which “is contrary to the idea of relative marketplace

value 99583

80 See, e.g., Ex. 7209 (Marx WRT) 9 69, pp.29-30 (“Dr. Blackburn does not account for any difference between
royalty dollars paid due to the royalty minimum fee and additional royalty dollars paid due to the retransmission of
distant signals beyond what is covered by the minimum fee.”); Ex. 7601 (Tyler WRT) 9 137, p.48 (“[J]ust because a
CSO only carries PTV does not mean that all royalties for that system can be assigned to PTV in a way that is consistent
with determining relative marketplace value.”); Ex. 7504 (R. Miller WRT) 99 13-17, pp.5-7 (explaining that Dr.
Blackburn’s approach implies the “incredible result” that “subscribers in an unregulated market receiving only PTV
signals are indifferent to receiving anything between one and four”); Ex. 7110 (Majure WRT) 9 51, 57, pp.28-29, 32.
81 PTV PFF 4 91 (citing Ex. 7302 (Blackburn WST) p.38 and related oral testimony); Tr. 2509:24-2511:23 (Tyler).
582 Ex. 7110 (Majure WRT) q 58, p.32.

583 Tr. 2509:1-2511:23 (Tyler); see also id. at 2610:2-2616:3.
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PROPOSED CONCLUSIONS OF LAW
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1. Several parties rely upon or restate portions of their Proposed Findings of Fact
within their Proposed Conclusions of Law. To the extent any party’s Proposed Conclusion of
Law relies upon or restates a Proposed Finding of Fact to which JSC has responded, JSC’s
response applies equally to the Proposed Conclusion of Law.

1. Not All Copyrights Have Economic Value (Response to PTV PCL § 1.A)

2. PTV asserts that “the Constitutional purpose of copyright law . . . is to ensure that
copyright owners derive economic benefits from third-party use of their works.” It does not follow
from this premise that all copyrighted works have non-zero relative marketplace value.

3. On the contrary, a copyright infringement plaintiff that fails to proffer non-
speculative evidence of the value of their work is not entitled to recover actual damages. See, e.g.,
Dash v. Mayweather, 731 F.3d 303, 317-326 (4th Cir. 2013)

4. In assessing actual damages under a lost licensing fee theory, courts consider the
copyright owners’ prior licensing of their works. If a copyright owner fails to demonstrate that
they had previously sold their work—or to come forward with a “benchmark” rate paid to owners
of comparable works—courts may refuse to award actual damages under a lost licensing fee
theory. Id.

1I. The Judges Should Consider Must Carry Rules in Determining the Value of PTV
Programming (Response to PTV PCL § 1V)

5. PTV asserts that “Must Carry Status Does Not Affect a Signal’s Value.”%
However, in the 1998-99 proceeding, the CARP rejected PTV’s argument that PTV signals had
marketplace value at “parity” with other signals, in part because PTV’s own expert had conceded
that CSOs carry PTV signals “subject to the must-carry requirements . . . may place little or no

value on PTV as a distant signal.”>%

S8 PTV PCL § IV.A.
5851998-99 CARP Report at 56-57, 59.
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6. The D.C. Circuit affirmed the CARP’s decision, noting that it was appropriate for

the CARP to have considered the “regulatory situation” in its determination. 3%

7. In the 2014-17 Final Determination, the Judges explained: “[T]he point is not that
the programs on must-carry stations . . . lack value; rather, the point is that they lack objective and
99587

measurable value.

I11. The Value Negotiated for Retransmission Consent Cannot be Parsed Out from the
Value of Copvrighted Works (Response to SDC PCL €9 320-23; CCG PCL ¥ 598).

8. SDC asserts that “the value negotiated between cable operators and broadcast

stations for retransmission consent is . . . distinct from the relative marketplace value of the

9588

copyrighted works at issue in this proceeding. CCG similarly claims that retransmission

consent fees “are legally and economically distinct from Section 111 fees.”>®
9. The Copyright Office has rejected this distinction, concluding that “[t]he value

assigned to the carriage of a station, apart from the performance right of the programming

retransmitted on a signal, cannot be parsed out because of th[e] regulatory entanglement.”>*° The

factual record in this proceeding confirms that fees CSOs paid to broadcast stations for
retransmission consent in 2018-21 were related to the value of the copyrighted works on those
stations.>"!

IV. Outside the Canada Zone, CCG Is Free to License its Content at Market Rates
(Response to CCG PCL § I).

10. CCG asserts that “Section 111 prohibits a cable company from distantly

retransmitting a Canadian broadcast signal to communities located more than 150 miles from the

386 Program Suppliers v. Librarian of Congress, 409 F.3d 395, 403 (D.C. Cir. 2005).

87 2014-17 Final Determination, p.54189 (emphasis in original).

588 SDC PCL 9 320.

%9 CCG PCL 9 598.

390 Ex. 3009 (Copyright Office Satellite Home Viewer Extension and Reauthorization Act Section 109 Report, June
2008) p.14 (emphasis added).

91 See supra Reply PFF 9 188.

94



PUBLIC VERSION

US-Canada border.>? Section 111, however, contains no such prohibition. While such
retransmissions do not fall within the scope of the Section 111 license, nothing in the Section 111
license prohibits the owners of Canadian broadcast signals from entering into private carriage
agreements with U.S. cable operators outside the Canada Zone.>*?

V. CCG Should Not Receive a Share of Royalties Paid by Zero DSE Systems Outside
the Canada Zone (Response to CCG PCL § V.A)

11.  Withrespect to royalties paid by CSOs that did not carry distant signals (“Zero DSE
Systems”), CCG asserts the “Judges must apportion their royalties by extrapolating the revealed
preferences of the specific cohort of systems that do actively make carriage decisions, applying
those relative valuations proportionally to all the royalties paid.”>** CCG further asserts that
“[blecause relative market value is determined nationally, it is appropriate to apply an allocation
methodology generated from all U.S. cable systems to a claimant whose programming is legally
restricted to a specific geographic zone (e.g. the Canada Zone).”

12. CSOs located more than 150 miles from the United States-Canadian border and
south of the forty-second parallel of latitude (i.e., outside of the “Canada Zone”) do not pay
statutory royalties for Canadian stations, because such CSOs are not entitled to use the Section 111
license to retransmit Canadian broadcast stations.>> Put differently, CCG’s programming is not
subject to compulsory licensing outside the Canada Zone.

13.  Zero DSE systems outside of the Canada Zone paid $195,926,009 in base royalties

in the 2018-2021 period.>® These royalties were not paid for the right to retransmit Canadian

32 CCG PCL 9 525.

33 See 17 U.S.C. § 111(c)(4)(A).

4 CCG PCL §591.

35 JSC PCOL 9 21 (citing 17 U.S.C. § 111(c)(4) (providing that the Section 111 license does not apply to
retransmission of Canadian signals “more than 150 miles from the United States-Canadian border and . . . south of the
forty-second parallel of latitude™)).

5% Ex. 1017 (Cable Data Corporation workbook entitled “MPA_systems_2018-2021); Tr. 2632-2:16-2633:2 (Martin)
(confirming that Ex. 1017 is a “standard CDC dataset that concerns characteristics of cable systems that filed
statements of account in the 2018 through 21 period”). $195,926,009 corresponds to the sum of Column W in Ex.
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signals, and therefore CCG is not entitled to a portion of these royalties. The Judges should
segregate this $195,926,009 in base royalties from the total base royalty funds and reallocate
CCG’s share proportionally among the other claimant categories. On an annual basis,”’ the
amounts of the Non-Canada Zone Zero DSE base royalties are:

a. 2018: $48,872,071
b. 2019: $51,458,633
c. 2020: $49,822,616
d. 2021: $45,772,688

14.  While the Judges have previously declined to distinguish between Canada Zone
and Non-Canada-Zone CSOs in allocating royalties under a “fee generation” methodology,>*®
those rulings are not determinative here. CCG has not proffered a fee-generation methodology in
this proceeding. None of the allocation methodologies in the record claim to directly measure

relative marketplace value for Zero DSE systems.

1017 after filtering as follows: (a) set Column E to “0,” (eliminating Canada Zone systems); set Column Q to greater
than or equal to $527,600 (eliminating Form 1 and 2 systems); (c) set Columns S and T to “blanks” (eliminating
systems with nonzero calculated base + 3.75% fees). To sum the filtered rows in Column W, apply the Excel formula
“=SUBTOTAL(9, W2:W21462)”.

397 Annual figures can be calculated using the approach described in note 596 supra and filtering Column B by year.
398 See CCG PCL 591 (citing 2004-05 Determination at 57073 n.26 (“The Settling Parties renew their argument,
made in the 2000-03 proceeding, that it would be an error of law for us to adopt the Canadian Claimants’ fee generation
methodology as applied to the royalties collected from all large cable systems in the U.S., as opposed to only those in
the Canadian zone. SP PCL at § 30. We were not persuaded by the argument, particularly given the fact that fee
generation had been applied to all large cable systems in the 199899 proceeding and had been found acceptable by
the Register of Copyrights, Librarian of Congress and the United States Court of Appeals for the District of Columbia
Circuit. 75 FR 26798, 26805 (May 12, 2010). In any event, we need not reconsider the argument here because we are
not adopting the Canadian Claimants’ fee generation approach as the method for determining their award.”
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Wilson D. Mudge (D.C. Bar No. 455787)
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601 Massachusetts Avenue, N.W.
Washington, DC 20001
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CERTIFICATE OF WORD COUNT

I hereby certify that the foregoing Proposed Findings of Fact and Conclusions of Law of
the Joint Sports Claimants complies with the 45,000 word limit, as it contains 34,219 words,
excluding captions, tables of contents, and exhibits, according to the word count function in

Microsoft Word.

/s/ Tamryn Holley
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CERTIFICATE OF SERVICE

I hereby certify that on this 31st day of July, 2026, I caused a copy of the foregoing to be

served on all parties registered to receive notice by eCRB by filing through the eCRB filing system.

/s/ Tamryn Holley
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JSC Reply
PFOF & COL

Paragraph 47
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between NCTA - The Internet &
Television Association (“NCTA”),
the Association of Pubic Television
Stations (“APTS”), Public
Broadcasting Service (“PBS”), and
the American Cable Association
(“ACA”) designated highly
confidential by the Public Television
Claimants

Highly confidential NCTA and ACA agreements
information.

JSC Reply
PFOF & COL

Paragraphs 144-46,
nn.399, 402

Contains T. Erdem survey respondent
information designated Restricted by
the Settling Devotional Claimants

Confidential responses to T. Erdem Survey.

JSC Reply
PFOF & COL

Paragraphs 151-53

Contains personally identifiable
information of Bortz survey
respondents designated Highly
Confidential by the Joint Sports
Claimants

Highly confidential responses to Bortz survey.

JSC Reply
PFOF & COL

Paragraph 174

Contains confidential data provided
by SNL Kagan designated Restricted
by the Joint Sports Claimants

Confidential programming information provided
by SNL Kagan.
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