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RESPONSES TO PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 CTV responds to the Proposed Findings of Fact and Conclusions of Law of other parties 

using the designation of the party, followed by “PFOF” or “PCOL,” followed by the paragraph 

number, followed by (where there are multiple sentences and the Response is not directed to all 

of them) the sentence within the paragraph (using the designation “S#”) to which the Response is 

directed.  
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RESPONSES TO PROPOSED FINDINGS OF FACT 

I. Market Trends Created the Basis for the Relative Value of Commercial Television 
Programming to Increase in 2018-2021.  

A. Live, Local Programming Is the Most Valuable Commercial Station Product.  

1. PTV-PFOF ¶¶ 41, 42: PTV discusses the value of local programming and PTV’s 

purported commitment to local programming, responsive to the needs of communities. However, 

in reality, during the 2018-2021 period an average of 6.6% of PTV content was associated with 

“local programming.”1 In contrast, during the 2018-2021 period, according to Red Bee Media data, 

an average of 97% of CTV content was associated with “local programming.”2 

2. PTV-PFOF § D: Not only does PTV’s argument of “high-quality” and “best-of-

the-best” programming ignore that the relevant standard in this proceeding is relative marketplace 

value, but duplicated programming is common for PTV.3 Prof. Marx testified that duplicated 

programming offers little marginal value to subscribers and hence, to CSOs.4 As such, this content 

has low relative marketplace value.5 

3. CCG-PFOF ¶¶ 12, 18, 19, 20, 26, 30, 33, 34: CCG extols its news coverage and 

station-produced programming, including COVID-19 related programming, emphasizing the high 

value of this content. While such features enhance value, CCG programming remains niche and 

appeals to a demonstrably smaller segment of the market as evidenced by Canadian stations being 

 
1 CTV-PFOF ¶ 475. 
2 CTV-PFOF ¶ 476. 
3 CTV-PFOF ¶¶ 70-72, 75-77, 474. 
4 CTV-PFOF ¶ 71; Tr. 208:13-16 (Marx).  
5 See Tr. 2733:4-2734: 24 (Nissenblatt) (describing how during the 2018-2021 period, “[PTV] had a lot of . . . the 
same programming just running on a different schedule” and the programming did not have a high value from a 
niche perspective).  
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retransmitted close to the Canadian border and not across the larger Canada Zone.6 

7 

In comparison, live, station-produced newscasts comprised the vast majority of CTV content 

retransmitted throughout the United States during the 2018-2021 period.8 Prof. Papper testified 

about how local news became increasingly essential to TV stations during 2018-2021, in part due 

to COVID-19 and an unusual number of natural disasters, both of which drove people to local 

news.9 By 2021, 62 more local TV stations were running local news than at the end of 2017.10 The 

2018-2021 time period saw continued growth in the amount of local news that stations broadcast, 

including an increase from 32.6 hours of local news per week in 2018 to 35.8 hours per week in 

 
6 “Niche” means “a smaller but much more devoted viewing audience.” Ex. 7824 at 40 (Berlin 2014-2017 oral 
testimony). 
7 Ex. 7208 at 51 (Marx WDT). 
8 CTV-PFOF ¶ 2. 
9 CTV-PFOF ¶ 18. 
10 CTV-PFOF ¶ 18. 
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2021.11 The number of stations running local news grew from 1,062 in 2018 to 1,116 in 2021, and 

each year in the 2018-2021 period set a new record for the number of local TV stations running 

local news.12 CTV witnesses Mr. Coles and Mr. Newman testified to local news stations’ 

commitment to pandemic-related programming and resources to help communities stay informed 

during the pandemic.13 

4. CCG-PFOF ¶¶ 25, 37: CCG admits that MetroCast did not find CKSH or its 

Canadian programming valuable enough to continue carriage.  

5. PS-PFOF ¶ 46: PS discusses the “shrinking number of available broadcast time 

periods.” This is consistent with CTV witness testimony regarding the replacement of syndicated 

programming with local news and other station-produced programming.14 

6. PS-PFOF ¶ 56: PS highlights the popularity of off-network series on basic cable 

networks. However, much of this programming was widely available on streaming platforms 

during the 2018-2021 period.15 

7. PS-PFOF ¶¶ 170, 172: PS discusses the suspension of live sports programming 

during the pandemic and cites increasing demand for alternative content, especially syndicated 

programs and game shows. But PS’s statement does not account for the reality that syndicated 

content was readily available over streaming—indeed, during the pandemic, households were 

subscribing to multiple streaming platforms. In contrast, live, local news was largely unavailable 

on streaming and was directly relevant to the pandemic.16 

 
11 CTV-PFOF ¶ 18. 
12 CTV-PFOF ¶ 19. 
13 CTV-PFOF ¶¶ 25, 29. 
14 CTV-PFOF ¶ 476. 
15 Ex. 7208 at 26-28, ¶¶ 48, 51 (Marx WDT). 
16 CTV-PFOF ¶¶ 44, 46, 47. 
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8. PS-PFOF ¶¶ 174, 175, 176, 214-220, 228-230: PS cites several pieces of Ms. 

Cohen’s testimony in support of the value of syndicated programming and its purported resistance 

to the impact of streaming. However, Ms. Cohen offered no evidence as to what CSOs actually 

demanded or paid for PS content; Ms. Cohen acknowledged that she did “not focus[] on statistical 

analysis” in her testimony because other experts offered data regarding programming volume 

trends.17 

9. PS-PFOF ¶ 177: The data does not support the claim of “a decrease in original 

content” (such as station-produced programming) or the claim of an increase in syndicated 

programming minutes during the pandemic: in fact, Prof. Marx documents that during the 

pandemic, broadcast stations expanded station-produced original content, and at least 1,323 unique 

program IDs airing on distant stations in the CDC data are COVID-19 related, reflecting the 

creation of substantial new original programming, not a decrease in such content.18 While the total 

minutes of sports programming aired on distant stations dropped in the second quarter of 2020, all 

other claimants’ minutes (including CTV’s) remained relatively stable.19 

10. SDC-PFOF ¶ 38: SDC’s assertion that devotional programming is “often live,” 

“resistant to time-shifting,” and constitutes “appointment viewing” comparable to JSC 

programming is a new argument unsupported by any 2018-2021 SDC witness testimony providing 

data on the amount or proportion of live SDC programming. This proposed finding cites Mr. 

Hartman’s testimony from 2014-2017, but Mr. Hartman was speaking about JSC programming 

and its importance for subscriber retention, not SDC programming.20 When Mr. Hartman actually 

discussed SDC programming directly, he concluded that MVPDs do not pay substantial fees for 

 
17 CTV-PFOF ¶¶ 479, 480. 
18 Ex. 7208 at 30, ¶¶ 55-56 (Marx WDT); Ex. 7201 at 3-4, ¶ 8 (Coles WRT).  
19 Ex. 7208 at 30-31, ¶ 57 (Marx WDT); Ex. 7201 at 3-4, ¶ 8 (Coles WRT).  
20 Ex. 7787 at 8-9, ¶ 16 (Hartman 2014-2017 WDT).  
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it, major devotional networks elected Must-Carry, and devotional content was available and could 

be “streamed live for free” from other sources.21 

11. SDC-PFOF ¶ 258: SDC states that the increase in CTV’s Bortz share during the 

2009 to 2021 period is unsupported by real-world trends and industry data. But significant 

evidence in this proceeding bolster’s CTV’s increasing value, including but not limited to the value 

of local news, live and signature programming in adjacent markets, and the fact that CTV 

programming was generally unavailable over streaming during the 2018-2021 period.22 

12. PTV-PFOF ¶ 26: While PTV’s programming is unique to PTV, it was widely 

available during the 2018-2021 period on non-cable TV platforms, including streaming platforms 

PBS Passport and PBS Livestreaming, as well as other popular streaming platforms such as 

Netflix.23 

13. PTV-PFOF ¶¶ 38-40: PTV states that local PBS member stations produce 

programming that is directed to and focused on local communities. However, during the 2018-

2021 period, a very low percentage (about 6.6%) of PTV content was associated with “local 

programming” according to Red Bee Media data.24 This is in contrast to CTV content, of which 

an average of 97% was associated with “local programming.”25 Companies like Gray Media and 

Graham Media Group give local stations control and direction over their local programming, as 

well as encourage local commercial stations to produce local programming tailored to local 

communities’ needs and desires.26 

 
21 Ex. 7787 at 19, ¶¶ 38-39 (Hartman 2014-2017 WDT). 
22 CTV-PFOF ¶¶ 15-21, 26, 29, 44, 78-83. 
23 CTV-PFOF ¶ 41. 
24 CTV-PFOF ¶ 475. 
25 CTV-PFOF ¶ 476. 
26 CTV-PFOF ¶ 36; Ex. 7201 at 3-4, ¶ 8 (Coles WRT) (“In 2020, Gray empowered individual stations to help their 
local audiences with special COVID-19 focused programming, in addition to comprehensive daily local news 
coverage of the pandemic.”).  
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14. PTV-PFOF ¶ 50: PTV discusses its local news content, but Prof. Papper testified 

that PTV actually produces very little local news, and only 11 PTV stations produce local 

newscasts that run at least four days a week, half of which are student-produced at university-

owned PTV stations.27 

B. The Growth of Streaming Increased, Not Decreased, the Relative Value of 
Live, Local CTV Content.  

15. CCG-PFOF ¶¶ 11, 14, 16, 31, 32, 38, 39: CCG extols programming such as Schitt’s 

Creek, The Nature of Things, Heartland, Murdoch Mysteries, Kim’s Convenience, Coronation 

Street, The Great British Baking Show, Brokeback Mountain, The Assassination of Jesse James 

by the Coward Robert Ford, and Workin’ Moms.  However, many if not all of these programs are 

available on streaming.28 

16. CCG-PFOF ¶ 95; PTV-PFOF ¶¶ 733-735; PS-PFOF ¶ 204: CCG, PS, and PTV 

testify about the availability of local news broadcasts on local station websites and on streaming 

services like NewsOn and Local Now. However, PS overstates the availability of CTV 

programming on streaming. Prof. Marx testified that the availability of local news content on 

NewsOn was limited, especially when compared to the availability of other claimant groups’ 

content, including that of PS, CCG, and PTV, over streaming; NewsOn lists the participating 

stations on its website by DMA, and Prof. Marx found that less than 30% of distantly retransmitted 

subscriber-group-station pairs in 2018-2021 were actually available on NewsOn as of September 

2021.29 Mr. Newman testified that local news is a form of content that has not been displaced by 

subscription-based streaming platforms, including during 2018-2021 when audiences were 

looking for relevant and trusted news content from locations to which they had an affinity, rather 

 
27 Ex. 7204 at 14 (Papper WDT); Ex. 7205 at 14 (Papper WRT).  
28 Ex. 7101 at 15-16, ¶ 37. 
29 CTV-PFOF ¶ 46. 
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than nationally geared news content.30 Mr. Newman explained that Graham Media Group found 

that some of its audience discovers local news content on their mobile devices, but then actually 

views the content on local television.31 Mr. Newman testified that increased use of station apps 

and streaming platforms during the 2018-2021 period reflected consumer demand for local news 

rather than substitution for viewing traditional television; instead, users were seeking additional 

cross-platform access to the same local content they know and trust.32 Mr. Newman also testified 

that viewership of local news grew during this period, with viewership by Adults 18+ increasing 

by about 14% compared to 2019 and by 10% compared to the 2018 averages.33 

17. PTV-PFOF ¶¶ 739-740: CTV agrees that streaming affects programming valuation 

across the board, but the differential rate of impact favors CTV, since CTV’s viewership declined 

less than that of PTV or PS per Prof. Marx’s comparative analysis.34 By saying Prof. Marx 

“conceded” that live news programming on distant signals would have become less valuable to 

CSOs and subscribers due to streaming, PTV mischaracterizes Prof. Marx’s testimony. Prof. Marx 

agreed that streaming availability “could be relevant” or “might be relevant” to demand when 

asked about specific examples; she did not make a categorical concession that live news would 

have become less valuable.35 Prof. Marx testified that programming more widely available on 

streaming as a substitute for viewing on cable television—like PS and PTV content—is what likely 

leads to the differential viewing numbers.36 Further, Prof. Marx testified immediately after her 

purported concession that “viewership is hanging on more for CTV than for PTV and Program 

 
30 CTV-PFOF ¶ 47. 
31 CTV-PFOF ¶¶ 34, 47. 
32 CTV-PFOF ¶¶ 34, 47. 
33 CTV-PFOF ¶ 47. 
34 CTV-PFOF ¶ 42 (“Streaming was an industry-wide trend during the 2018-2021 period, but its effects different 
across claimant groups, with some content widely available on streaming and other content less available or not 
offered.”); Tr. 371:1-4 (Marx). 
35 Tr. 369:15-22 (Marx); Tr. 370:4-12 (Marx).  
36 CTV-PFOF ¶ 40; Tr. 395:11-23 (Marx).  
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Suppliers directionally, the decrease—the decrease is a greater decrease in viewership for some 

content groups than others.”37 

18. PTV-PFOF ¶¶ 743-745: PBS’s own internal data reflects the erosion of its linear 

cable audience during the 2018-2021 period. PBS’s Audience Insight Report for September 2020 

to September 2021 states, “PBS’s reach on traditional television is falling rapidly” and that “PBS 

reached an average of 65 million cross-platform viewers per month in 2020-2021, down from 72.5 

million just a year prior, a drop of 10% which was entirely among linear viewers.”38 This Report 

also noted a decline in linear viewership among children.39 Ms. Baile-Holloway’s testimony on 

behalf of PTV cites survey research by the Tow Center for Digital Journalism at Columbia 

University, where the respondents were “self-identified PBS viewers,” which notes that “the 

majority of our respondents preferred to access PBS content online or through apps and social 

media rather than through broadcast.”40 

19. PTV-PFOF ¶ 748: Non-elective carriage of PTV content distorts any inferences 

that can be made from PTV carriage choices and strips them of market-pricing relevance.41 

20. PTV-PFOF ¶¶ 749-752: PTV’s assertion that PBS Passport demonstrates 

consumers are willing to pay for PTV is attenuated. Ms. Baile-Holloway testified that consumers 

who donate to their local PBS station receive access to PBS Passport.42 PTV provides no evidence 

that a donation evinces the same willingness-to-pay as the payment of a subscription fee in a 

competitive market. 

 
37 Tr. 371:1-4 (Marx).  
38 CTV-PFOF ¶ 67. 
39 CTV-PFOF ¶ 67. 
40 CTV-PFOF ¶ 68. 
41 CTV-PFOF ¶ 114. 
42 Tr. 1650:6-12 (Baile-Holloway).  
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21. PS-PFOF ¶¶ 208-213: PS’s arguments about CTV programming being available on 

streaming for free and that streaming devalued this content rest on a cascade of overstatements 

that collapse under scrutiny. First, Prof. Marx affirmatively addressed NewsOn and testified that 

the availability of local news content on NewsOn was limited, especially compared to the 

availability of other claimant groups’ content over streaming, finding that less than 30% of distant 

retransmitted subscriber-group-station pairs in 2018-2021 were available on NewsOn as of 

September 2021; this means for more than 70% of distantly retransmitted CTV pairs, NewsOn 

provided no streaming alternative at all.43 The additional station website and app examples PS 

marshals do not change the overall picture: during the 2018-2021 period, PS content was available 

on all types of streaming platforms, including SVOD, vMVPD, and FAST platforms, whereas 

commercial local content including local news was unavailable or materially limited on streaming 

platforms.44 PS’s argument that ad-supported streaming carries no meaningful “cost” to viewers 

likewise misses the mark: as Prof. Marx explained, ad-supported streaming imposes a non-

monetary cost on viewers through advertising, and stations monetize these streams through that 

advertising revenue, meaning that when CTV stations stream ad-supported content, they are not 

giving that content away but distributing it through a recognized revenue generating business 

model.45 Mr. Newman testified that local news has not been displaced by streaming platforms 

during 2018-2021 and that increased use of station apps and streaming platforms reflected greater 

consumer demand for local news, not a substitution for viewing the news on traditional 

television.46 This is reinforced in Mr. Albert’s testimony, where Mr. Albert confirmed that CSOs 

saw diminishing value in general entertainment programming during 2018-2021 due to the 

 
43 CTV-PFOF ¶ 46. 
44 CTV-PFOF ¶ 44. 
45 Tr. 347:9-11 (Marx).  
46 CTV-PFOF ¶ 34. 
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proliferation of streaming platforms offering the same or similar content, while content that was 

unique and unavailable on streaming platforms, such as news and sports content, was considered 

more valuable to CSOs.47 Indeed, the flexibility benefits of streaming, including time-shifting and 

on-demand viewing, are most applicable to library-style content such as movies and syndicated 

series, and are of considerably less value for live news and weather programming, which audiences 

prefer to watch in real time.48 

22. PS-PFOF ¶¶ 232-234, 237: PS argues that the presence of programs on streaming 

platforms does not mean they lose value in other outlets and attempts to distinguish its own 

streaming substitutes from local news available on station websites and apps. These arguments, 

drawn entirely from Ms. Cohen’s testimony, are directly and comprehensively rebutted by Mr. 

Albert’s testimony and cannot bear the weight PS places on them. Mr. Albert testifies that for the 

most important syndicated programs carried on distant signals during 2018-2021, such as The Big 

Bang Theory, Friends, and The Office, the windowing model “simply did not apply” because those 

programs were simultaneously available in their entirety on on-demand streaming platforms.49 It 

was the streaming platforms, not distant broadcast stations, that paid the substantial acquisition 

sums for those rights, which shows that the value of the programming was shifting away from 

distant signals and toward streaming services, and this content became less valuable to CSOs once 

acquired by a streaming service.50 Mr. Albert responds that Ms. Cohen mistakes volume for value, 

when schedule filling content does not create subscriber retention or acquisition value for CSOs.51 

Prof. Papper testified that as local stations expand local news and other station-produced content 

 
47 CTV-PFOF ¶ 69. 
48 CTV-PFOF ¶¶ 50-51. 
49 Ex. 7102 at 13-14, ¶ 31 (Albert WST).  
50 JSC-PFOF ¶ 58. 
51 Ex. 7102 at 12, ¶ 29 (Albert WST). 
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that syndicated programming is almost always the content being replaced; this reflects that the 

industry itself treats syndicated programming as marginal, lower-priority programming relative to 

live, locally produced news.52 

C. Viewing Trends Support a Shift in Relative Value Toward CTV.  

23. PS-PFOF ¶¶ 596-601, 604-606, 621: PS criticizes Prof. Marx’s viewership analysis 

based on Nielsen viewership data by saying the data is about local and not distant viewership. PS 

mischaracterizes Prof. Marx’s testimony. Prof. Marx explained that her viewership analysis 

includes “everything in the Nielsen data that is distantly retransmitted somewhere and that has 

consistent time coverage, consistent coverage . . . in every year of our four-year period.”53 Prof. 

Marx also explained that it is important to compare viewership across stations with consistent 

coverage in 2018-2021.54 Prof. Marx also testified that a substantial percentage of distant viewing 

was retransmitted to areas close to the origin of the signal and provided directional analysis to 

assess changes in viewership across claimant groups’ content.55 For example, in 2018-2021, nearly 

90% of the distant signals imported were within 150 miles of the community served, and over 95% 

were within 200 miles. Indeed, PS witness Mr. Nissenblatt provided a specific example of this 

phenomenon, demonstrating the value of local programming to adjacent, neighboring and 

commuter DMAs.56 For instance, he provided an example that WBOC, a station based in 

Salisbury, MD, offered attractive content to viewers in Kent County, a county in Delaware, part 

 
52 CTV-PFOF ¶ 22. 
53 Tr. 382:9-22 (Marx).  
54 Tr. 373:14-376:13 (Marx).  
55 Ex. 7210 at 47, ¶ 47 (Marx WST). 
56 CTV-PFOF ¶ 445; Ex. 7210 at 21-22, ¶ 45 (Marx WST); Tr. 198:5-21 (Marx). See also CTV-PFOF ¶ 83, Tr. 
2713:15-2714:7, 2720:18-2721:15 (Nissenblatt). 
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of the Philadelphia DMA.57 He provided another example that subscribers in New Jersey, 

depending on the county, had interest in content from New York stations or Philadelphia stations.58 

24. PS-PFOF ¶ 602: PS states that Prof. Marx “ignores the impact of free, live 

streaming of local news on station websites and third party sites.” Prof. Marx addressed this 

content and explained why it does not change her analysis on the relative impact of streaming on 

CTV content; PS also mischaracterizes this content as “free” when it is ad-supported.59 

25. PS-PFOF ¶ 603: PS states that Prof. Marx “conceded that local news tends to 

become less valuable the further it is from its source.” PS mischaracterizes Prof. Marx’s testimony, 

where Prof. Marx said this would be intuitive to her, but she does not have a formal analysis on 

this subject.60 

26. PS-PFOF ¶¶ 607-609: PS do not challenge the reliability of CDC data, Red Bee 

Media data, or Nielsen viewership data, other than stating that the viewership data reflect local 

viewing instead of distant viewing. Prof. Marx explained that these stations were the ones with 

sufficient data so she could study changes in their viewership over time.61 

27. PS-PFOF ¶¶ 610-611: Prof. Marx performed a sensitivity analysis to only include 

stations that were ever distantly retransmitted in 2018-2021, and her findings remain the same.62 

28. PS-PFOF ¶ 612: Prof. Marx explained that Dr. Gray’s analysis is unreliable, as 

these stations do not have sufficient data.63 Prof. Marx also explained that it is important to 

compare viewership across stations with consistent coverage in 2018-2021.64 

 
57 Tr. 2691:13-22 (Nissenblatt). See also CTV-PFOF ¶ 37. 
58 Tr. 2720:18–2721:15 (Nissenblatt).  
59 See, e.g., PS-PFOF ¶¶ 208, 602; Tr. 347:5-20, 349:1-350:2, 354:8-11 (Marx). 
60 Tr. at 384:23-385:3 (Marx). 
61 Ex. 7210 at 24-25, ¶ 48 (Marx WST). 
62 Ex. 7210 at 22-24 ¶ 47 (Marx WST). 
63 Ex. 7210 at 24-27, ¶¶ 48-52 (Marx WST).  
64 Tr. 373:14-376:13 (Marx). 
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29. PS-PFOF ¶¶ 613, 615: Prof. Marx explained that Dr. Gray’s analysis shows a 

similar pattern as her viewership analysis.65 

30. PS-PFOF ¶ 614: Prof. Marx explained that Dr. Gray’s reliance on total viewership 

ignores an important factor, the total programming minutes.66 

31. PS-PFOF ¶ 616: Prof. Marx testifies that Dr. Gray’s arguments are inconsistent. 67  

“Either the local viewership data are informative, and his critique of my viewership analysis is 

misplaced, or the data are not informative, and he therefore cannot rely on them for conclusions 

regarding the relative market value of Program Suppliers content.”68 

32. PS-PFOF ¶¶ 617-618: This is consistent with Dr. Marx’s conclusion that her 

viewership analysis findings are robust at different thresholds: the pattern holds with alternative 

thresholds.69 

33. PS-PFOF ¶¶ 619-620: The same responses above to criticisms of Prof. Marx’s 

primary analysis apply to criticisms of Prof. Marx’s sensitivity analyses.70 

34. PS-PFOF ¶ 622: This assessment is unsupported. The citations only reflect that (1) 

PTV stations are included in the calculation and (2) WPIX, WBSK, WWOR are excluded from 

the calculation and carry CTV minutes. With regard to the reliability of Dr. Bennett’s distance 

summary statistics, (1) the Judges cite the statistic in the 2014-2017 Final Determination71 and (2) 

no expert rebuts Dr. Bennett’s methodology or calculation in this proceeding.   

 
65 Ex. 7210 at 27-28, ¶ 54 (Marx WST).  
66 Ex. 7210 at 28, ¶ 55 (Marx WST). 
67 Ex. 7210 at 28-29, ¶¶ 56-57 (Marx WST). 
68 Ex. 7210 at 29, ¶ 57 (Marx WST). 
69 Ex. 7210 at 25-26, ¶¶ 50-51 (Marx WST). 
70 CTV Reply PFOF ¶¶ 23-32. 
71 Ex. 7210, 21-22, ¶ 45 (Marx WST); Distribution of the 2014, 2015, 2016, 2017 Cable Royalty Funds, 89 Fed. 
Reg. 54166, 54212 (June 28, 2024) (“2014-2017 Determination”). 
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D. Duplication Trends Support a Shift in Relative Value Toward CTV.  

35. PS-PFOF ¶ 246: This direct comparison on duplicated programming is misleading. 

Prof. Marx’s analysis shows that PTV has the largest subscriber-weighted distant minutes, 

followed by PS, and JSC has the smallest.72 A small percentage of a large number may be the same 

as a large percentage of a small number (e.g., 5%*100 = 50%*10). Prof. Marx’s conclusion is that 

PTV is more prone to duplication as PTV has the largest subscriber-weighted distant minutes as 

well as the second largest duplication percentage.73 

36. PTV-PFOF ¶¶ 719-721: Prof. Marx did not represent that PTV was the most prone 

to duplication. Prof. Marx presented the duplication statistics for all claimant groups and focused 

her discussion on the duplication for PTV since this section of her report was discussing factors 

specific to PTV.74 Prof. Marx stated that “PTV signals are more prone to duplication” when 

compared to CTV programming, which is true.75 

37. PTV-PFOF ¶¶ 725, 731: Prof. Marx testified that duplicated programming implies 

low relative market value. “For example, when a distant signal broadcasts the same program at the 

same time as a local signal, the distant programming minutes are duplicated and are likely to offer 

little to no incremental value to subscribers.”76 

E. Retransmission Consent Demonstrates the Value that CSOs Place on 
Programming Carried on Commercial Television Stations, Including CTV 
Programming  

38. PTV-PFOF ¶¶ 147, 311: Retransmission consent applies primarily to the local 

DMA.77  

 
72 Ex. 7208 at 23, Figure 6 (Marx WDT). 
73 Ex. 7208 at 23, Figure 6 (Marx WDT). 
74 Ex. 7208 at 59, ¶ 125 (Marx WDT). 
75 Ex. 7208 at 59, ¶ 125 (Marx WDT). 
76 Ex. 7208 at 59, ¶ 123 (Marx WDT); Tr. 2734:13-22 (Nissenblatt). 
77 CTV-PFOF ¶¶ 57, 93. 
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39. PTV-PFOF ¶¶ 372, 376: Prof. Marx’s testimony contradicts this parallel PTV 

attempts to draw between PTV must-carry and retransmission consent, as her testimony draws a 

sharp distinction between PTV carriage agreements and commercial retransmission consent 

agreements. Prof. Marx did not testify that carriage agreements for commercial signals reduce the 

valuation of commercial programming in the way that PTV’s carriage agreements indicate low 

willingness to pay for PTV content. Her testimony on retransmission consent fees was specifically 

directed at explaining why they are relevant to commercial signals and why they do not translate 

to PTV.78 PTV carriage agreements reflect low or zero CSO willingness to pay for PTV 

programming, while commercial retransmission consent agreements reflect precisely the 

opposite.79 

40. PTV-PFOF ¶ 148: PTV mischaracterizes both Ms. Payne’s and Mr. Nilsson’s 

testimony. Ms. Payne described three distinct scenarios from broadcast groups on out-of-market 

retransmission: (1) they insist on out-of-market carriage; (2) they have no position on out-of-

market carriage; or (3) they prohibit out-of-market carriage.80 This is a neutral description of 

industry practice. It is not testimony that broadcast groups “forced” cable systems to carry 

commercial signals they did not value as a condition of carrying Big 4 affiliates. In fact, Ms. 

Payne’s testimony that broadcast groups in many instances prohibited out-of-market carriage is 

the opposite of forcing it. While Mr. Nilsson acknowledged on cross-examination that broadcasters 

had in some contexts demanded that cable systems carry and pay for additional commercial 

streams as a condition of carrying Big 4 affiliates, a practice he described as “bundling or tying,” 

 
78 Ex. 7210 at 32, ¶ 65 (Marx WST); Tr. 309:9-15 (Marx) (“I was not thinking of commercial stations being carried 
under a retransmission consent agreement as being non-elective carriage because that was a transaction to me with a 
positive price. So I . . . wasn’t thinking of that as an agreement that they would be required to carry it in the same 
way that the NCTA-PBS agreement is.”).  
79 CTV-PFOF ¶¶ 61, 119. 
80 CTV-PFOF ¶ 59. 
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Mr. Nilsson testified that most if not all network affiliate agreements prohibit retransmission 

consent outside of the local DMA.81 

41. PTV-PFOF ¶¶ 394-397: Elsewhere, PTV argues that retransmission consent is not 

relevant to programming’s copyright value.82 

42. SDC-PFOF ¶ 16; SDC-PCOL ¶ 330, S1: Evidence in the record establishes that 

commercial signals carry four types of programming (CTV, JSC, PS and SDC)83 and network 

programming when the commercial station is a network affiliate station.84 “Reverse retrans” 

requires retransmission consent fees paid to commercial stations to be paid to networks, 

presumably for the network programming.85 Further, none of the regressions account for 

retransmission consent fees and would potentially undervalue programming on commercial 

stations. This is because willingness to pay the retransmission consent fee is not included in the 

regressions and because some retransmission consent agreements prohibit out of market carriage 

even when CSOs want to import distant commercial stations.86 There is no reliable evidence in the 

record that Bortz Survey respondents are considering retransmission consent fees in their relative 

value assessment of the copyrighted programs actually retransmitted by the CSO.87 

43. SDC-PFOF ¶ 24: The right to require consent and payment of any retransmission 

consent fee is for the entire signal which includes network programming for network affiliate 

stations.88 

 
81 Tr. 1068:7-22 (Nilsson); CTV-PFOF ¶ 93.  
82 PTV-PFOF ¶¶ 297, 304. 
83 CTV-PFOF ¶ 56. 
84 CTV-PFOF ¶ 57. 
85 CTV-PFOF ¶ 57; SDC-PFOF ¶ 26. 
86 PTV-PFOF ¶ 147. 
87 CTV Reply PCOL ¶ 4. 
88 CTV-PFOF ¶ 56. 
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44. SDC-PFOF ¶ 133: Dr. Tyler did not address retransmission consent in his written 

testimony even though he testified that he was aware of retransmission consent fees in his oral 

testimony.89 Retransmission consent agreements and fees are for the signal and exclude the 

copyrights in the programs on the signal.90 Retransmission consent applied primarily to the 

commercial signal in the local DMA, not the copyright distant market.91 For network affiliate 

commercial stations, the network programming is the most valuable (thus, “reverse retrans” with 

payments made back to the networks).92 Network programming (which is non-compensable under 

Section 111) includes primetime programs and live team sports that the networks like Fox, NBC, 

ABC and CBS pay significant rights fees to broadcast.93 The network programming (including 

Sports programming) is so valuable that networks prohibit the retransmission outside the local 

DMA.94 The commercial signal carries third-party programming that the commercial station 

owner has to pay significant fees for the rights to broadcast, including JSC, PS, and network 

programs.95 Commercial stations pay license fees to program suppliers for PS syndicated 

programming.96 Commercial stations pay “reverse retrans” to the network for network 

programming including Sports programs.97  

45. SDC-PFOF ¶ 137: There is some evidence that retransmission consent fees are 

impacting distant carriage choices,98 but there is no evidence that retransmission consent fees have 

any impact on how willingness to pay is measured under the regressions or the Bortz Survey.99 

 
89 Tr. 2445:18–2446:5 (Tyler). 
90 CTV-PFOF ¶¶ 56, 60. 
91 CTV-PFOF ¶ 57; Ex. 3057. 
92 CTV-PFOF ¶ 57. 
93 JSC-PFOF ¶¶ 4-11. 
94 Ex. 3005. 
95 CTV-PFOF ¶¶ 56, 60. 
96 Ex. 7830 at 11-13 (2014-2017 Paen WDT). 
97 CTV-PCOL ¶ 74. 
98 CTV-PFOF ¶¶ 57-59; Tr. 2689:4-13 (Nissenblatt).  
99 CTV Reply PFOF ¶¶ 36-44. 
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F. Volume of Minutes Still Fails to Equal Value. 

46. PTV-PFOF ¶¶ 1-3, 154: Prof. Marx testified that the PTV’s overall share of distant 

minutes likely overstates its market value: Most distant PTV carriage is non–elective, available 

via PBS Live Streaming, or duplicative and hence has unknown or low market value.100 Dr. 

Bennett’s testimony regarding the pervasive amount of PTV must-carry and non-elective distant 

carriage suggests that volume can be misleading.101 

G. Critiques of Prof. Papper’s Expertise and Testimony Continue to Be 
Unsupported  

47. CCG-PFOF ¶ 427: Prof. Papper coded for local news, not all CTV programming 

(such as other station-produced content).102 So it is possible for a station to have CTV 

programming without local news. 

48. PS-PFOF ¶ 623: Prof. Papper was qualified as an expert in broadcast and digital 

journalism (just as he was in the 2014-2017 proceeding), has overseen the RTDNA Surveys for 

over three decades including the 2018-2021 period, and specifically analyzed the 1,896 television 

stations involved in distant signal importation by MSOs during 2018-2021 against the backdrop 

of the Surveys.103 The RTDNA Surveys are a widely cited, peer-recognized industry barometer 

and used the same methodology used in the prior proceeding.104 Prof. Papper also based his 

opinion on his longstanding knowledge and experience in the broadcast industry, including his 

familiarity with the economic drivers for profitability and the significance of commercial stations 

replacing syndicated programs with local news programs in their program lineup.105 

 
100 CTV-PCOL ¶ 74.  
101 CTV-PFOF ¶ 122. 
102 Ex. 7204 at 84 (Papper WDT). 
103 CTV-PFOF ¶¶ 12, 15. 
104 CTV-PFOF ¶ 15; Ex. 7204 at 2 (Papper WDT).  
105 Ex. 7204 at 1, 13-14 (Papper WDT). 
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49. PS-PFOF ¶¶ 624, 637: Prof. Papper testified that the top-rated broadcast stations in 

every market produce local news, and that among imported commercial stations capable of running 

local news, approximately 72.6% to 76.5% did so across the 2018-2021 accounting period.106 Prof. 

Papper’s analysis focused on the distinguishing value of local news as the uniquely differentiated 

product of commercial broadcast stations. 

50. PS-PFOF ¶¶ 625, 631-634: CSOs generate revenue through subscription fees tied 

to subscriber preferences, and a CSO’s willingness to pay for distant programming depends on the 

extent to which the content attracts and retains subscribers.107 Prof. Papper’s testimony addresses 

the audience-facing value of local news—live, timely information about neighboring cities, 

regional commercial centers, weather events, and breaking news—which is the value that matters 

for subscriber attraction and retention.108 Ms. Cohen herself acknowledged that retransmission 

discussions focused on “total audience delivery and subscriber appeal across the full station 

lineup,” confirming that the value question is audience-driven.109 

51. PS-PFOF ¶¶ 626, 627: The RTDNA Survey asked specifically about new locally 

produced programming to replace syndicated shows, and news directors responded by noting over 

100 shows in production or development—reflecting a meaningful and growing trend at the time 

of the survey, not a ceiling on displacement.110 Papper draws the scheduling inference that as 

stations add more local news and locally produced content, syndicated programming is almost 

always what is being replaced, consistent with the documented increase in local news hours 

throughout the period.111 Prof. Papper cites the T Dog Media article for the proposition that 

 
106 CTV-PFOF ¶ 17. 
107 CTV-PFOF ¶¶ 4, 5, 52, 55. 
108 CTV-PFOF ¶ 18. 
109 PS-PFOF ¶ 634. 
110 CTV-PFOF ¶ 22. 
111 CTV-PFOF ¶ 22. 
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established syndicated shows were being “snapped up by local news expansion, or other local 

efforts,” which is consistent with his displacement thesis.112 PS selectively quotes the 

“stranglehold” language while ignoring the article’s concurrent recognition that local news 

expansion was displacing syndicated content.113 The most frequently imported commercial 

stations are the Big Four affiliates (ABC, CBS, FOX, NBC) and their affiliated station groups, 

virtually all of which run local news, and these are the station groups most often imported by 

MSOs.114  

52. PS-PFOF ¶¶ 628, 635, 636: Evidence introduced in this proceeding demonstrates 

that the value of local news can extend to neighboring markets. For example, Mr. Newman testified 

that Graham Media Group’s locally produced broadcasts, such as Detroit’s America’s 

Thanksgiving Parade and Ford Fireworks, reached audiences dramatically in excess of average 

primetime programming, underscoring that local news and locally produced events carry audience 

value that travels across geographic markets.115 Dr. Bennett found that nearly 90% of the distant 

signals imported were within 150 miles of the community served, and over 95% were within 200 

miles.116 In the 2014-2017 proceeding, the Judges declined to diminish the weight of viewership 

analyses based on local data precisely because a substantial percentage of distant viewing was 

retransmitted to areas close to the origin of the local signal—and this trend continued in 2018-

2021.117 Regional proximity means that the weather, news, and community events on an imported 

local news broadcast remain relevant to viewers in the receiving community.118  

 
112 Ex. 7204 at 13 (Papper WDT). 
113 Ex. 7204 at 13 (Papper WDT). 
114 CTV-PFOF ¶ 17. 
115 CTV-PFOF ¶ 30. 
116 CTV-PFOF ¶ 78. 
117 2014-2017 Determination at 54197-198 (June 28, 2024); CTV-PFOF ¶ 78. 
118 CTV-PFOF ¶¶ 37, 78, 80. 
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53. PS-PFOF ¶¶ 629, 630: Prof. Papper is up front about the limitations in the data, 

stating in the RTDNA Survey findings, “As I always point out, a high percentage of news directors 

say they don’t know the answer to this question.”119 And industry experts support Prof. Papper’s 

finding that local news is a significant driver of revenue. For example, Mr. Coles testified that 

local news programming is a primary driver of revenue for WBKO, which is why substantial 

resources are dedicated to it and why they are always seeking to increase its production.120 

54. PS-PFOF ¶¶ 638, 641, 642: The RTDNA Survey evidence shows a steady and 

continuing trend of stations adding local news hours and locally produced content at the expense 

of syndicated programming, with each year from 2018-2021 setting a new record for both the 

number of stations running local news and the volume of local news hours per week.121 This is in 

conjunction with industry trade reporting during the period describing a weakening of the market 

power of syndicated content on broadcast television.122 

H. Evidence of PTV Must-Carry Grew in This Proceeding. 

55. PTV-PFOF ¶ 357:  

 

 

 

  

 

 

 
119 Ex. 7204 at 44, 54 (Papper WDT).  
120 CTV-PFOF ¶¶ 27, 28. 
121 CTV-PFOF ¶ 19. 
122 Ex. 7204 at 13 (Papper WDT). 
123 Ex. 7609 at 3, 16-17 (Nilsson Amended WDT) (emphasis in original); Tr. 1071:4-10 (Nilsson).  
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56. PTV-PFOF ¶ 380:  

 

 

57. PTV-PFOF ¶ 461: PTV omits that Ms. Miller acknowledged that, in connection 

with her opinions in this case, she did not conduct any review of cable system principal headend 

locations of the PTV must-carry stations in this proceeding.127 

58. PTV-PFOF ¶¶ 273, 382: PTV omits that indemnification is only relevant if there is 

an increased copyright liability resulting from the carriage of the PTV signal.128 However, more 

than 90% of the CSOs during the 2018-2021 period paid the minimum fee and therefore, 

indemnification was irrelevant to those CSOs.129  

 

 

 

 

 
124 Ex. 7608 at 11-12 (Nissenblatt WST). 
125 Ex. 7608 at 12 (Nissenblatt WST). 
126 Ex. 2014 (APTS-PBS-NCTA Agreement). 
127 Tr. 1720:13-17 (M. Miller). 
128 CTV-PFOF ¶ 130. 
129 CTV-PFOF ¶ 143. 
130 CTV-PFOF ¶¶ 131-132. 



28 

II. The Regression-Based and Royalty-Fee-Based Methodologies Offered by Other 
Claimant Groups Are Unreliable for the 2018-2021 Period. 

A. The Fee-Based Regressions Offered for 2018-2021 Suffer from the Same 
Limitations that Emerged in the 2014-2017 Time Period. 

1. Carriage Cannot Reveal Willingness to Pay When CSO Decisions to Carry 
Distant Signals Are Unrelated to Program Value. 

a. CSO Pricing Decisions Are Not Influenced by Distant Signal 
Carriage or Section 111 Royalty Payments. 

59. CCG-PFOF ¶ 97: CCG omits the fact that CSO carriage cannot reveal willingness 

to pay when CSO decisions to carry distant signals are unrelated to program value, including 

because pricing decisions are not influenced by distant signal carriage or Section 111 royalty 

payments, that distant signal programming is not equally available to CSOs, and when out-of-

market carriage decisions were driven more by avoiding retransmission consent fees than by the 

programming stations offered.131  

60. CCG-PFOF ¶¶ 105, 107, 109, 110: CCG acknowledges that a downside of 

regressions is that the data used is based on cable systems retransmitting distant signals to 

designated subscribers in their entirety, but CCG omits that the Bortz Survey is able to directly ask 

about the value of individual programming types on the stations actually retransmitted.132 

61. CCG-PFOF ¶¶ 100, 106, 111: CCG omits the fact that statutory royalty fees are 

regulated and do not reliably capture willingness to pay during the 2018-2021 period133 and that 

CSO carriage cannot reveal willingness to pay when CSO decisions to carry distant signals are 

unrelated to program value, including because pricing decisions are not influenced by distant 

signal carriage or Section 111 royalty payments, that distant signal programming is not equally 

 
131 CTV-PFOF ¶¶ 90-109 (§ IV.A.2).  
132 CTV-PFOF ¶ 313, 331, 343-344, 357. 
133 CTV-PFOF ¶¶ 84-89 (§ IV.A.1). 
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available to CSOs, and that out-of-market carriage decisions were driven more by retransmission 

consent fees than by the programming stations offered.134 CCG also omits the fact that Prof. 

George acknowledged that royalties reflect value in either increasing subscribers or increasing 

subscription prices, and that stable revenue with decreasing subscribers, as seen during the 2018-

2021 period, implies higher prices, and therefore during the relevant period, the focus is on the 

increase of the subscription price and is not on the increase of subscribers.135 Prof. George did not 

provide any support for that causal connection between programming in distant signals and 

subscription price.136 However, Mr. Albert, an industry expert, testified that CSOs are trying to 

keep current subscribers instead of attracting new subscribers and that retransmission of distant 

broadcast stations has no impact on increasing subscription prices.137 

62. CCG-PFOF ¶ 118: CCG states that Prof. George does not impose “unnecessary and 

inaccurate assumptions about competitive pricing or consumer preferences.” However, CCG also 

omits the fact that Prof. George acknowledged that royalties reflect value in either increasing 

subscribers or increasing subscription prices, and that stable revenue with decreasing subscribers, 

as seen during the 2018-2021 period, implies higher prices, and therefore during the relevant 

period, the focus is on the increase of the subscription price and is not on the increase of 

subscribers.138 Prof. George did not provide any support for that causal connection between 

programming in distant signals and subscription price.139 In contrast, Mr. Albert, an industry 

expert, testified that CSOs are trying to keep current subscribers instead of attracting new 

 
134 CTV-PFOF ¶¶ 90-109 (§ IV.A.2).  
135 CTV-PFOF ¶ 185. 
136 CTV-PFOF ¶ 185. 
137 CTV-PFOF ¶ 185. 
138 CTV-PFOF ¶ 185. 
139 CTV-PFOF ¶ 185. 
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subscribers and that retransmission of distant broadcast stations has no impact on increasing 

subscription prices.140 

63. CCG-PFOF ¶ 134: CCG omits the fact that statutory royalty fees are regulated and 

do not reliably capture willingness to pay during the 2018-2021 period.141 A majority of the 

observations are minimum fee CSOs; royalty fees are not a measure of willingness to pay.142 

64. CCG-PFOF ¶ 186: CCG mischaracterizes the relevant portion of the 2014-2017 

Final Determination which provides: “The Judges again [found] that Ms. Hamilton was a 

knowledgeable and credible witness, particularly with regard to the de minimis impact of distantly 

retransmitted stations on CSOs and the importance of ‘legacy carriage.’ Moreover, the Judges 

[took] note that CSO time and effort are themselves finite resources (opportunity costs), and, as 

Ms. Hamilton implied, it would behoove a rational CSO to expend more of those resources making 

carriage and programming decisions with a greater financial impact.”143 “[T]he Judges [did] not 

find that the relative unimportance of distantly retransmitted stations to a CSO has deprived the 

regressions in evidence of value in this proceeding.”144 While it may not fully deprive regressions 

of value, Ms. Hamilton’s knowledgeable and credible testimony provided evidence of the de 

minimis impact of distantly retransmitted stations on CSOs.145 The Judges also provided the caveat 

that regressions “do not purport to explain what lies behind such a potential causal relation.”146 

Further, the Judges previously found that there was no evidence in previous proceedings “that any 

CSO has solicited subscriptions by touting its distantly retransmitted lineup. That this dog has not 

barked speaks loudly as to the de minimis impact of the distant retransmission market. Also absent 

 
140 CTV-PFOF ¶ 185. 
141 CTV-PFOF ¶¶ 84-89 (§ IV.A.1). 
142 CTV-PFOF ¶¶ 87, 90.  
143 2014-2017 Determination at 54233.  
144 2014-2017 Determination at 54233 (emphasis added).  
145 2014-2017 Determination at 54233 
146 2014-2017 Determination at 54234.  
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from the record is any evidence that there is a derived-demand effect at play. That is, there is no 

evidence that consumers make subscription decisions based on the programming content of distant 

retransmissions.”147 

65. CCG-PFOF ¶¶ 187, 188: These proposed findings regarding the continued state of 

“inertia” during the 2018-2021 period and its impact on regressions are inconsistent with Prof. 

George’s written and oral testimony and other testimony in the case. Prof. George acknowledged 

that royalties reflect value in either increasing subscribers or increasing subscription prices, and 

that stable revenue with decreasing subscribers, as seen during the 2018-2021 period, implies 

higher prices, and therefore during the relevant period, the focus is on the increase of the 

subscription price and is not on the increase of subscribers.148 Prof. George did not provide any 

support for that causal connection between programming in distant signals and subscription 

price.149 In contrast, Mr. Albert, an industry expert, testified that CSOs are trying to keep current 

subscribers instead of attracting new subscribers and that retransmission of distant broadcast 

stations has no impact on increasing subscription prices.150 On cross-examination, Prof. George 

was asked how the assumption underlying her regression model that program value on distant 

signals leads to increased revenue for CSOs could be reliable based on observed market 

conditions.151 While she attempted to reframe the “inertia” condition in economic terms when 

asked during her live testimony, Prof. George did not provide or cite to any evidence that the 

“inertia” conditions and focus on legacy carriage in the distant signal market observed by Ms. 

Hamilton during the 2010-2013 period, which the Judges found to still exist in the 2014-2017 

 
147 2014-2017 Determination at 54225, n.162.  
148 CTV-PFOF ¶ 185. 
149 CTV-PFOF ¶ 185. 
150 CTV-PFOF ¶ 185. 
151 CTV-PFOF ¶ 186. 
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period, had changed during the 2018-2021 period.152 Moreover, industry and economic expert 

testimony “establishes that a CSO’s selection of stations for distant retransmission is marked by 

inertia, because distant retransmission costs represent a non-material expenditure and CSOs are 

more concerned with losing existing subscribers than with enticing new subscribers.”153  

Economist testimony also establishes that the lack of adjustments to CSOs’ distant signal offerings 

contradicts the assumptions underlying the regressions.154 

66. SDC-PFOF ¶ 1: SDC omits that Mr. Sanders changed his testimony to supporting 

the Miller regression only after he reviewed the results of the Miller model and Bortz Survey, not 

based on the “refinements,” as he had access to the Miller model during written direct 

statements.155 

67. SDC-PFOF ¶ 80, S1-3: In this proceeding, we have evidence that distant signal 

carriage had no impact on subscription prices.156 

68. SDC-PFOF ¶ 8, S60: The lack of economic meaning in royalties in minimum fee 

systems goes well beyond precision and sensitivity—the estimates are economically 

meaningless.157 

b. Out-Of-Market Carriage Decisions Were Driven by Avoiding 
Retransmission Consent Fees Regardless of the Programming 
Stations Offered. 

69. CCG-PFOF ¶¶ 129, 146-149; PTV-PFOF ¶ 500: CCG’s claim that the inclusion of 

fixed effects in Prof. George’s regression model absorbs or accounts for the economic impact of 

 
152 CTV-PFOF ¶ 186. 
153 PS-PFOF ¶ 362; Tr. 1527:23-1538:18 (Seim).  
154 Tr. 1527:23-1538:18 (Seim). 
155 Tr. 2380:15-2394:22 (Sanders).  
156 Ex. 7100 at 22-23, ¶ 60, 65 (Albert WDT); Ex. 7606 at 6-7 (Nissenblatt WDT); Tr. 2713:15-2716:8 (Nissenblatt); 
CTV-PFOF ¶¶ 90-94. 
157 2014-17 Determination at 54223–54224; Ex. 7208 at 43-44, ¶¶ 89-90 (Marx WDT); Tr. 232:17-234:8 (Marx); 
Ex. 7213 at 8, ¶ 5 (Bennett WST); Ex. 7109 at 51, ¶ 102 (Majure Corrected WDT); Ex. 7110 at 7, ¶¶ 7-9 (Majure 
WRT); Ex. 7506 at 16-17, ¶¶ 37-38 (E. Erdem Corrected Amended WDT).  
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retransmission consent fees is not supported by evidence.  CCG ignores evidence in the record that 

high retransmission consent fees can prevent carriage, and the reason for that absence of carriage 

would not show up in a regression analysis.158  Further, none of the outcome variables of the 

regressions capture retransmission consent fees.159 The royalty and carriage data used in the 

regressions omit factors that may influence carriage decisions.160  The SOA forms on which the 

regressions rely do not collect information on retransmission consent fees or related CSO 

behavior.161 CCG also omits that Prof. George did not address retransmission consent fees in her 

written testimony and did not provide any evidence that retransmission consent fees would be 

picked up in, absorbed by, or accounted for by fixed effects; and she did not believe that 

retransmission consent fees needed to be addressed unless there was a legal determination that the 

value was legitimate.162 Additionally, Dr. Tyler and Prof. Miller’s models do not use fixed 

effects.163 Further, the fixed effects in Prof. George’s model can absorb only CSO-level factors; 

they do not account for retransmission consent fees, which are assessed at the station level.164 

70. PS-PFOF ¶ 94: Dr. Tyler did not address retransmission consent fees in his written 

testimony and there is no evidence in the record that he considered retransmission consent fees “in 

forming his opinion.”165  

71. PS-PFOF ¶ 99: PS omits that Dr. Tyler acknowledged that in the hypothetical 

market, absent the Section 111 license, it cannot be shown that the retransmission fees would not 

shift or change what signals CSOs would have chosen to distantly retransmit.166 Additionally, Dr. 

 
158 CTV-PFOF ¶ 104.  
159 CTV-PFOF ¶ 104. 
160 Ex. 7213 at 8-9, ¶¶ 8-9 (Bennett WST). 
161 CTV-PFOF ¶ 104. 
162 CTV-PFOF ¶ 96. 
163 CTV-PFOF ¶ 96. 
164 Tr. 223:13-224:12, 254:1-5 (Marx); Ex. 7513 at 6 (Goodman WRT); Ex. 7410 at 60 (George WDT). 
165 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler). 
166 CTV-PFOF ¶ 103. 
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Tyler acknowledged that prohibitively high retransmission consent fees can prevent carriage.167 

The reason for that absence of carriage would not show up in a regression analysis.168 The royalty 

and carriage data used in the regressions omit factors that may influence carriage decisions.169  

None of the outcome variables of the regressions capture retransmission consent fees.170 The SOA 

forms on which the regressions rely do not collect information on retransmission consent fees or 

related CSO behavior.171 Additionally, Dr. Tyler acknowledged that he did not know whether 

retransmission consent fees were prohibitively high for some CSOs or whether contractual 

provisions limit distant retransmission, and that may be the reason that transactions do not occur 

(instead of the value of the individual copyrighted programming).172 When asked whether the 

retransmission rights, separate from copyright rights, were motivating the results in Dr. Tyler’s 

model, Dr. Tyler responded that he did not have sufficient information to answer that question.173 

Dr. Tyler acknowledged that retransmission consent fees acting like an entrance fee for network 

affiliate stations (unlike PTV and Canadian stations) changes the interpretation of what is revealed 

by the regressions (specifically, it would have affected the number of minutes carried of each 

programming category).174 

72. PTV-PFOF ¶¶ 298-299: PTV omits that evidence in the record indicates that out-

of-market carriage decisions were driven by avoidance of retransmission consent fees regardless 

of the programming offered by the stations; avoiding retransmission consent fees (not the 

programming/content offered) were generally dispositive in the decision to carry distant stations 

 
167 CTV-PFOF ¶ 104. 
168 CTV-PFOF ¶ 104. 
169 Ex. 7213 at 8-9, ¶¶ 8-9 (Bennett WST). 
170 CTV-PFOF ¶ 104. 
171 CTV-PFOF ¶ 104. 
172 CTV-PFOF ¶¶ 105-106. 
173 CTV-PFOF ¶ 108. 
174 CTV-PFOF ¶ 109. 
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for one of the leading MSOs, Comcast.175 PTV omits that Dr. Blackburn acknowledged that 

retransmission consent fees might be why there is a lot of PTV distantly retransmitted and fewer 

commercial signals (commercial signals have retransmission fees whereas PTV signals do not).176 

Dr. Blackburn also acknowledged that the existence of retransmission consent fees colors the 

analysis as to what signal, if any, would be distantly retransmitted because a CSO would not want 

to have to incur that cost, separate and apart from the royalty costs, so that the large number of 

CSOs that carry no distant signal at all is a function of the large fee for retransmission consent, 

which has nothing to do with royalties.177 

73. PS-PFOF ¶ 342: Dr. Tyler did not address retransmission consent fees in his written 

testimony, including with regard to the interpretation of the estimates from his regression model, 

and there is no evidence in the record that he considered retransmission consent fees in developing 

his regression model.178 

74. SDC-PFOF ¶ 16: The net willingness to pay is a minimum willingness to pay, and 

actual willingness to pay for programming on commercial stations subject to retransmission 

consent fees is much higher but cannot be measured in any of the regressions.179 

75. SDC-PFOF ¶ 24: No expert in this proceeding has shown that the results of their 

regression analysis are attributable to retransmission consent fees, as these fees are not visible in 

the data.180 Retransmission consent fees are offered as one post-hoc rationalization of the claimant 

coefficients and implied shares, but this explanation admits that the regression models are mis-

specified.181 Experts advancing retransmission consent fees as the reason for negative coefficients 

 
175 CTV-PFOF ¶ 94. See also CTV-PFOF ¶¶ 95-109 (§ IV.A.2.c).  
176 CTV-PFOF ¶ 97. 
177 CTV-PFOF ¶ 99. 
178 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler). 
179 CTV-PFOF ¶¶ 61, 87, 101, 104, 233.  
180 CTV-PFOF ¶¶ 86, 104. See also CTV-PFOF ¶¶ 94-109.  
181 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler); Tr. 2155:20-2161:11 (R. Miller).  
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or unexpected shares acknowledge these estimates are bedeviled by model misspecification and 

merely select their preferred explanation in lieu of evidence grounded in the data. 

76. SDC-PFOF ¶¶ 44, 45, 75: Retransmission consent fees are offered as one post-hoc 

rationalization of the claimant coefficients and implied shares, but this explanation admits that the 

regression models are mis-specified.182 Fee-based regressions and methodologies cannot account 

for retransmission consent.183 To the extent that it is suggested, without any basis or support, that 

the retransmission consent fees may be passed through and present in the prices charged by CSOs, 

Prof. Miller conceded that he used average prices and, hence, his model cannot possibly assess 

how price variation due to retransmission consent fees—which has been entirely eliminated—

relates to programming choices by CSOs.184 Similarly, Dr. Tyler examines SGRP, which is  

invariant to whether any other fees are potentially paid in connection with the retransmission of 

distant signals.185 As such, Dr. Tyler’s model, by design, explicitly excludes consideration of any 

fees or costs outside of SGRP-based royalty rate. Further, the fixed effects in Prof. George’s model 

can absorb only CSO-level factors; they do not account for retransmission consent fees, which are 

assessed at the station level.186 

77. SDC-PFOF ¶ 76: SDC omits that prohibitively high retransmission consent fees 

can prevent carriage, and the reason for that absence of carriage would not show up in a regression 

analysis.187 Further, none of the outcome variables of the regressions capture retransmission 

 
182 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler); Tr. 2155:20-2161:11 (R. Miller) (changing his testimony from 
“beggars belief” and correlation with unobserved variables in his written direct testimony, to mis-specification in his 
written rebuttal testimony, to non-compensable network programming minutes and duplicated/redundant 
programming in his written surrebuttal testimony (but not investigating), to retransmission consent fees in his oral 
testimony).  
183 CTV-PFOF ¶¶ 86, 104; Tr. 1320:9-18 (Majure); Ex. 7110 at 14-15, ¶¶ 21-22 (Majure WRT). 
184 CTV-PFOF ¶¶ 212-215. 
185 CTV-PFOF ¶¶ 88, 148-152. 
186 Tr. 223:13-224:12, 254:1-5 (Marx); Ex. 7513 at 6 (Goodman WRT); Ex. 7410 at 60 (George WDT). 
187 CTV-PFOF ¶ 104; PTV-PFOF ¶¶ 94-109. 
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consent fees.188 The SOA forms on which the regressions rely do not collect information on 

retransmission consent fees or related CSO behavior.189  

78. SDC-PFOF ¶ 128: Retransmission consent fees are offered as one post-hoc 

rationalization of the claimant coefficients and implied shares, but this explanation admits that the 

regression models are mis-specified.190 Prof. Miller may have acknowledged the potential issue, 

but he did nothing to solve for or account for the unobserved costs of retransmission consent fees. 

Prof. Miller may have stated for the first time in his oral testimony that retransmission consent fees 

are somehow a part of his model, but he did not say which term or whether this is a sensible 

modeling choice. Econometricians do not get to wish away hard problems by asserting that all 

unobserved variables are “accounted for” or “absorbed” by a single fixed parameter. Instead, Prof. 

Miller conceded that retransmission consent fees are not in the data of his regression and are treated 

as unobserved variables in his model, and that all unobserved costs including retransmission 

consent fees are identified within the error term in the regression.191 Dr. Erdem stated that when 

the error is correlated with variables of interest the coefficients are biased.192 However, fee-based 

regressions and methodologies cannot account for retransmission consent fees.193 To the extent 

that it is suggested, without any basis or support, that the retransmission consent fees may be 

passed through and present in the prices charged by CSOs, Prof. Miller conceded that he used 

average prices and, hence, his model cannot possibly assess how price variation due to 

 
188 CTV-PFOF ¶ 104; PTV-PFOF ¶¶ 94-109. 
189 CTV-PFOF ¶ 104; PTV-PFOF ¶¶ 94-109. 
190 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler); Tr. 2155:20-2161:11 (R. Miller) (changing his testimony from 
“beggars belief” and correlation with unobserved variables in his written direct testimony, to mis-specification in his 
written rebuttal testimony, to non-compensable network programming minutes and duplicated/redundant 
programming in his written surrebuttal testimony (but not investigating), to retransmission consent fees in his oral 
testimony). 
191 Tr. 2099:13-22, 2102:23-2103:12 (R. Miller).  
192 Ex. 7507 at 21, ¶ 41 (E. Erdem WRT). 
193 CTV-PFOF ¶¶ 86, 104; Tr. 1320:9-18 (Majure); Ex. 7110 at 14-15, ¶¶ 21-22 (Majure WRT). 
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retransmission consent fees—which has been entirely eliminated—relates to programming choices 

by CSOs.194 

79. SDC-PFOF ¶ 130: This is not statistical bias, this is economically meaningful bias 

in the primary estimates of interest, the program minute coefficients, which is exactly what Prof. 

Miller acknowledges when he says the negative coefficients “beggars belief.”195 Further, 

retransmission consent fees apply to commercial broadcast signals, which includes content 

relevant to several claimant groups (PS, CTV, SDC, and JSC) in this proceeding; retransmission 

consent fees are not specific to CTV or another single claimant category.196 See CTV Reply PFOF 

¶ 78.  

80. SDC-PFOF ¶ 131: SDC mischaracterizes Dr. Bennett’s testimony in which he was 

pointing out that, per Mr. Nissenblatt’s testimony, distant carriage choices were made based on 

retransmission consent fee avoidance, not value of the programming content.197 Dr. Bennett’s 

testimony is unrelated to Prof. Miller’s new testimony at trial regarding net willingness to pay or 

his unsupported claim that retransmission consent fees are somehow using up or absorbing 

willingness to pay in his regression based on data that is not included or accounted for in his model. 

81. SDC-PFOF ¶ 132: The cited testimony does not support SDC’s proposed standard. 

Indeed, when SDC’s counsel separately framed this “opportunity to monetize the copyright that 

Section 111 has taken away” during cross-examination198—notably, not the passage cited in this 

proposed finding—Dr. Tyler responded: “I haven’t thought of it quite this way, but I think that all 

seems right to me.” A qualified, prompted concession to counsel’s own framing—prefaced by an 

 
194 CTV-PFOF ¶¶ 212-215. 
195 Ex. 7503 at 14, ¶¶ 75-76 (R. Miller Amended Corrected WDT).  
196 CTV-PFOF ¶ 56.  
197 CTV-PFOF ¶¶ 86, 104. See also Tr. 1320:9-18 (Majure); Ex. 7110 at 14-15, ¶¶ 21-22 (Majure WRT). 
198 Tr. 2555:22-2556:5 (Tyler). 
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acknowledgment that the witness had not previously conceived of the standard in those terms—

does not constitute an endorsement of a legal standard and cannot bear the evidentiary weight SDC 

places on it. As provided in Dr. Tyler’s written testimony, it is his opinion that the next measure 

of relative marketplace value is the standard from previous proceedings (the hypothetical market 

construction),199 and to determine that, he uses a regression to estimate “the marginal values (or 

minimum willingness to pay by CSOs) for each type of programming” (in conjunction with 

quantities).200 

82. SDC-PFOF ¶ 134: Retransmission consent fees are offered as one post-hoc 

rationalization of the claimant coefficients and implied shares, but this explanation admits that the 

regression models are mis-specified.201 In contrast, Dr. Bennett demonstrated (consistently, 

throughout his testimony) that the negative coefficients are a result of model mis-specification,202 

along with other experts.203 The Miller model imposes the assumption of constant costs across 

station types, which Dr. Bennett demonstrates leads to negative coefficients in the Tyler model.204 

Fee-based regressions and methodologies cannot account for retransmission consent fees.205 

Further, retransmission consent fees apply to commercial broadcast signals, which includes 

content relevant to several claimant groups (PS, CTV, SDC, and JSC) in this proceeding; 

retransmission consent fees are not specific to CTV or another single claimant category.206 

 
199 Ex. 7600 at 5, 10 ¶¶ 9, 18 (Tyler Amended WDT) (“the programming compensable under Section 111”). 
200 Ex. 7600 at 43, ¶ 80 (Tyler Amended WDT).  
201 Tr. 2445:18-2446:5, 2534:23-2536:10 (Tyler); Tr. 2155:20-2161:11 (R. Miller) (changing his testimony from 
“beggars belief” and correlation with unobserved variables in his written direct testimony, to mis-specification in his 
written rebuttal testimony, to non-compensable network programming minutes and duplicated/redundant 
programming in his written surrebuttal testimony (but not investigating), to retransmission consent fees in his oral 
testimony). 
202 Ex. 7212 at 79, ¶ 166 (Bennett WRT); Ex. 7213 at 30-31, ¶ 82 (Bennett WST); Tr. 474:1-7 (Bennett). 
203 Ex. 7412 at 8, 26-29, 48, 71 (George WRT); Ex. 7307 at 89, 95 ¶¶ 109, 115 (Kheyfets WRT); Ex. 7115 at 31, ¶¶ 
46-48 (Seim WRT); Ex. 7601 at 6, ¶ 12 (Tyler WRT). 
204 Tr. 2159:8-2160:8 (R. Miller).  
205 CTV-PFOF ¶¶ 86, 104; Tr. 1320:9-18 (Majure); Ex. 7110 at 14-15, ¶¶ 21-22 (Majure WRT). 
206 CTV-PFOF ¶ 56.  
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83. SDC-PFOF ¶¶ 135-136: See CTV Reply PFOF ¶ 82. Dr. Bennett explains that 

“[m]isspecification is the most plausible explanation for the prevalence of negative coefficients 

across variations of the Miller Model.”207 Dr. Bennett demonstrates that similar to the Tyler Model, 

the Miller Model imposes the assumption of constant costs across station types, which leads to 

negative coefficients.208  

84. SDC-PFOF ¶ 137: Commercial stations are monetizing their signal and all of the 

content on their signal (through retransmission consent fees) but this excludes copyrights in any 

of the programming (including CTV programming); evidence in the record establishes that 

retransmission consent fees are associated with acquisition of the commercial signal, not the 

programming (including CTV programming).209 See CTV Reply PFOF ¶ 83.  

2.  Must-Carry and Non-Elective Carriage Contaminate Regression-Based 
Analyses. 

85. PTV-PFOF ¶ 164: This is incorrect. PTV omits that statutory royalty fees are 

regulated and do not reliably capture willingness to pay during the 2018-2021 period.210 Also, 

carriage cannot reveal willingness to pay when CSO decisions to carry distant signals are unrelated 

to program value.211 Further, must-carry and non-elective carriage contaminate regression-based 

analyses.212 In addition, minimum fee and excess capacity CSO data limitations render any fee-

based regression inappropriate and unreliable for the 2018-2021 period.213 Lastly, Dr. Blackburn’s 

 
207 Ex. 7212 at 79, ¶¶ 165-166. 
208 Ex. 8202 at 47 (Bennett Demonstratives); Tr. 474:3-7 (Bennett); Ex. 7212 at 69-72, ¶¶ 137-144 (Bennett WRT). 
209 Ex. 7513 at 6 (Goodman WRT); Ex. 7309 at 12-13 (M. Miller WRT); Tr. 1685:10-16 (M. Miller); Tr. 2326:16-
24 (Goodman); Ex. 7609 at 8 (Nilsson Amended WDT); Tr. 223:13-224:12, 254:1-5, 302:9-303:8 (Marx); Ex. 3057.  
210 CTV-PFOF ¶¶ 84-89.  
211 CTV-PFOF ¶¶ 90-109.  
212 CTV-PFOF ¶¶ 110-132.  
213 CTV-PFOF ¶¶ 136-147.  
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approach improperly relies on royalties paid data, including minimum-fee systems, that cannot 

reveal preference, and Dr. Blackburn ignores non-elective carriage that contaminates his results.214 

86. PTV-PFOF ¶ 204: PTV mischaracterizes the testimony. The issue is that a fee-

based regression cannot prove or measure the value of PTV must-carry programming.215 The 

footnote to Dr. Bennett’s oral testimony is misleading. Dr. Bennett was criticizing the fact that 

these regression-based approaches cannot reliably estimate the value of must-carry PTV 

programming and that these methodologies effectively assign “zero” value to these signals is 

inconsistent with the premise that their methodologies can reliably estimate value.216 

87. PTV-PFOF § B, ¶ 107: This claim ignores whether this dynamic arises from non–

elective carriage obligations of CSOs. Dr. Bennett has shown that 64% of PTV Only CSOs exhibit 

no evidence of elective carriage of PTV distant signals (based on his identification algorithm).217 

Dr. Tyler has also shown that between 10%–20% of the gross receipts from PTV Only CSOs are 

attributed to subscriber groups that only carried non–elective PTV signals, which he described as 

a “sizable portion.”218 Mr. Harvey presented a similar statistic which indicates this fact holds 

irrespective of the identification algorithm used.219 Mr. Nissenblatt also testified to this.220 

88. PTV-PFOF ¶¶ 206, 446: The standard, relative marketplace value, is based on value 

to the cable system,221 as determined by the CSO’s willingness to pay for the programming without 

compulsion.222  PTV distant stations retransmitted pursuant to must-carry and other forms of non-

 
214 CTV-PFOF ¶¶ 258-274, 284-305.  
215 CTV-PFOF ¶¶ 110-135.  
216 Tr. 449:2-6, 450:2-451:11 (Bennett). 
217 CTV-PFOF ¶¶ 120-124.  
218 Ex. 7601 at 51, Fig. 5.4 (Tyler WRT).  
219 CTV-PFOF ¶¶ 120-124. 
220 Tr. 2686:3-8 (Nissenblatt).  
221 CTV-PCOL ¶¶ 7, 14, 17-18, 21; CTV-PFOF ¶ 259.  
222 Distribution of the 2000, 2001, 2002, and 2003 Cable Royalty Funds, 78 Fed. Reg. 64984, 64991-93 (Oct. 30, 
2013) (“2000-2003 Phase II Determination”) (emphasis added). 
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elective carriage are compelled carriage for CSOs.223 The lack of choice undermines the revealed 

preference and willingness to pay logic on which the regressions are based.224 Programming from 

PTV signals subject to Non-Elective Carriage has low or zero market value.225 Further, “[f]ee-

based regressions cannot provide proof of the relative marketplace value of must-carry content.”226 

As the Judges put it, “if these [must-carry] stations do not generate net royalties, then the 

regressions should not be attributing (correlating) their minutes with royalties. . . . [T]he 

regressions are ‘dumb,’ and will calculate whatever it is they are programmed to calculate. It is up 

to the econometrician who constructs and evaluates the regression to ‘think,’ and decide whether 

the regression has reflected reality (legal, institutional, and economic) in a proper manner.”227 The 

Judges found that, in the absence of other evidence of value, regression results required adjustment 

to account for the fact that carriage of must-carry PTV signals does not reflect willingness to pay 

in the regression models.228 “[T]he point is not that the programs on must-carry stations, including 

those subject to royalty indemnification payment back to the CSOs, lack value; rather, the point is 

that they lack objective and measurable value.”229 

89. PTV-PFOF ¶¶ 207, 208, 209: Distantly retransmitted commercial must-carry is 

unlikely, but to the extent it exists, it contaminates regressions similarly to PTV must-carry.230 

 

 

 

 
223 CTV-PFOF ¶¶ 110-111. 
224 CTV-PFOF ¶ 111-118.  
225 CTV-PFOF ¶ 119.  
226 SDC-PFOF ¶ 72 (citing Ex. 7505 at 15, ¶ 72 (R. Miller WST)).  
227 2014-2017 Determination at 54190. 
228 SDC-PFOF ¶ 72.  
229 2014-2017 Determination at 54189. 
230 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
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231 In addition, must-carry status for PTV means the CSO was sometimes carrying PTV 

programming that had low value (because the CSO would not choose to carry it otherwise).232 

90. PTV-PFOF ¶¶ 237, 290: Distantly retransmitted commercial must-carry is unlikely, 

but to the extent it exists, it contaminates regressions similarly to PTV must-carry.233 In addition, 

commercial stations still “monetize” their signal when the signal is carried under must-carry 

through advertising, unlike non-commercial stations.234 

91. PTV-PFOF ¶ 295: Must-carry of commercial station outside the local DMA 

requires the programming to be the same, digital technology allowed commercial stations to alter 

their lineup out-of-market since 2009, and there is no evidence in the record that any commercial 

station programming retransmitted outside its local DMA was the same as in the local DMA.235 

92. PTV-PFOF ¶ 296: PTV mischaracterizes Dr. Bennett’s testimony. In this exchange 

with Judge Strickler, Dr. Bennett was only stating that as an econometrician, he would want to see 

any other costs, such as retransmission consent fees, included in the regressions (that 

retransmission costs are an omitted cost from the analyses) and there is testimony that they are a 

significant factor.236 

93. PTV-PFOF ¶¶ 241-242: PTV provides an incorrect citation and misleading 

testimony. Mr. Nilsson only says that it “strikes” him as rare. 

94. PTV-PFOF ¶ 291: PTV omits that this is exactly what Congress was worried about 

for PTV, which is why Congress created must-carry for PTV.237 PTV also omits that distantly 

 
231 CTV PFOF ¶ 119. 
232 CTV-PFOF ¶¶ 110-119.  
233 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
234 CTV-PFOF ¶¶ 3.  
235 Ex. 7609 at 18-19, ¶ 2-3 (Nilsson Amended WDT); Ex. 7610 at 6-7 (Nilsson WST); Tr. 1079:23-1082:12 
(Nilsson); Ex. 7513 at 7-9 (Goodman WRT); Tr. 2315:25-2316:9, 2318:21-2320:13 (Goodman).  
236 Tr. 507:3-509:11 (Bennett). 
237 JSC-PFOF ¶¶ 78, 87-90, 453, n.953; 2014-2017 Determination at 54190. 
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retransmitted commercial must-carry is unlikely, but to the extent it exists, it contaminates 

regressions similarly to PTV must-carry.238 

95. PTV-PFOF ¶¶ 292-294: PTV omits that distantly retransmitted commercial must-

carry is unlikely, but to the extent it exists, it contaminates regressions similarly to PTV must-

carry.239 

96. PTV-PFOF ¶ 238: Dr. Bennett and Mr. Harvey developed algorithms that took the 

relevant facts into account when determining whether noncommercial educational stations were 

eligible for must-carry status, and Ms. Martin relied on the FCC public inspection files.240 PTV 

did not provide any empirical evidence that invalidated the identifications of Dr. Bennett, Mr. 

Harvey, or Ms. Martin.241 In fact, the two stations that Mr. Kheyfets specifically identified (e.g., 

WFSU, KAWE) as evidence of the must-carry identification methods (of Dr. Bennett, Mr. Harvey, 

and Ms. Martin) not being consistent in their identification were both ultimately demonstrated 

through additional evidence to, in fact, be must-carry.242 In the 2014-2017 Final Determination, 

the Judges noted that “PTV takes issue with the entirety of Mr. Harvey’s approach to designating 

‘must-carry’ stations,” and the Judges “rejected PTV’s argument, chastising PTV for failing to 

satisfy its burden of proof to provide affirmative evidence and for instead attempting to cast doubt 

on Mr. Harvey’s otherwise credible testimony and analysis.”243    

97. PTV-PFOF ¶¶ 447-448, 488: Dr. Bennett acknowledges that Ms. Martin identified 

commercial “must-carry” stations and addressed why his algorithm did not incorporate the 

identification of commercial “must-carry” stations.244 He also states, “[t]o the extent that 

 
238 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
239 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
240 CTV PFOF ¶¶ 120-124.  
241 CTV PFOF ¶¶ 124-133. 
242 CTV PFOF ¶¶ 124. 
243 2014-2017 Determination at 54280. 
244 Ex. 7212 at 141, n.211 (Bennett WRT). 
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commercial must-carry is present in the carriage data, it represents another complicating factor for 

use of that data in assessing relative value in the regression approaches offered by various 

witnesses in this proceeding.”245 

98. PTV-PFOF ¶ 450: PTV mischaracterizes the testimony of Dr. Bennett. Dr. Bennett 

never asserted that his algorithm definitively identified every “must-carry” or “non-elective” 

distant retransmission. Instead, Dr. Bennett made it clear, for example, in his written direct 

statement, that he “. . . identified primary PTV signals whose carriage was consistent with the 

must-carry provisions . . .” and that “[t]he provisions covered by my algorithm are not exhaustive 

of the carriage requirements imposed on CSOs.”246 Further, Dr. Bennett made it clear in his 

testimony that he identified candidate non-elective signals.247 

99. PTV-PFOF ¶¶ 455-457: PTV omits that Mr. Harvey conducted an analysis to 

validate the use of a CSO’s first community served as a proxy for a CSO’s principal headend; for 

the CSOs that reported their principal headend on the FCC website, it closely aligned with the first 

community served.248 Mr. Harvey also used this field in the 2014-2017 proceeding to approximate 

the CSO’s principal headend, and the Judges accepted Mr. Harvey’s algorithm as a “reasonable 

attempt to estimate [the number of must-carry stations].”249 Notably, Ms. Miller and Ms. 

Thompson did not investigate or provide any testimony or evidence to confirm that any PTV 

distant station was not carried pursuant to must-carry or another form of non-elective carriage, and 

instead based their testimony on their personal recollection, even though Ms. Miller stated that she 

 
245 Ex. 7212 at 141, n.211 (Bennett WRT).  
246 Ex. 7211 at 25, 32, ¶¶ 56, 71 (Bennett WDT) (emphasis added). See also Ex. 7212 at 140, ¶ 313 (Bennett WRT).  
247 Tr. 526:2–9 (Bennett). 
248 CTV PFOF ¶ 121. 
249 2014-2017 Determination at 54189.  
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has a process in her communications law practice for confirming whether the station is local and 

within 50 miles of the cable headend.250 

100. PTV-PFOF ¶¶ 462-464: PTV raises a criticism that lacks any apparent significance.  

Ms. Miller only states that “[a] further incorrect assumption is that transmission to all cable 

‘subscriber groups’ is somehow indicative of must-carry. FCC must-carry regulations rely on the 

FCC definition of ‘cable system,’ but I understand that Section 111 uses a different, broader 

definition of ‘cable system’ for compulsory license purposes. Must-carry obligations only apply 

to each FCC-defined cable system not to all subscriber groups within the broader Section 111 cable 

system. There is no concept of ‘subscriber group’ in the FCC’s must-carry rules.” PTV/Ms. Miller 

does not state why or how that distinction applies to Dr. Bennett’s analysis, or even that the results 

would change, and instead jumps to the conclusion that the whole analysis is simply “incorrect.”251 

This is insufficient to overcome the Judges’ prior determination that the Mr. Harvey-inspired 

methodology is reasonable, as PTV again failed to discharge its evidentiary burdens and failed to 

demonstrate that the estimation analysis should be rejected by the Judges.252  Dr. Bennett 

performed a similar function in this case to the 2018-2021 data as Mr. Harvey did in the 2014-

2017 case.253  

101. PTV-PFOF ¶¶ 246-248, 465-467: PTV omit that Ms. Miller does not provide any 

evidence that any PTV stations were retransmitted by CSOs when they failed to deliver a good 

quality signal, despite confirming “that’s an issue that actually a lot of my practice is focused 

on.”254 

 
250 CTV PFOF ¶ 126. 
251 PTV-PFOF ¶¶ 462-464. 
252 2014-2017 Determination at 54189-54190. 
253 Tr. 422:3-424:9 (Bennett).  
254 CTV-PFOF ¶ 128.  



47 

102. PTV-PFOF ¶ 471: PTV omit that Dr. Bennett did consider simulcasts and 

duplicative content in his algorithm.255  

103. PTV-PFOF ¶¶ 468-470: Most of the CSOs during 2018-2021 paid the minimum 

fee and had significant excess capacity; therefore, carriage of the PTV signal did not increase their 

royalty obligation.256 Further, the statutory and contractual obligation to indemnify impacts the 

reliability of the regressions regardless of whether indemnification actually is triggered.257 

104. PTV-PFOF ¶¶ 473-475: PTV omit that the must-carry statute and regulation 

contain an exception for stations that “substantially duplicate” each other.258 Regardless, PTV 

duplication indicates a low value for PTV programming.259 

105. PTV-PFOF ¶ 276: PTV ignores the undisputed fact that indemnification is likely 

rare during the 2018-2021 period. Dr. Blackburn acknowledged that a lot of the royalties were paid 

by minimum fee systems that had excess capacity to carry more distant stations, and that PTV-

only systems that carry only one PTV signal are all at 0.25 DSEs systems and would therefore be 

minimum fee systems (as they are less than one DSE), so if a CSO added a second 0.25 DSE PTV 

station or even a third PTV station, it would likely not trigger the indemnification because the CSO 

would still be under the minimum fee (i.e., equal to or under one DSE).260 If a PTV signal carried 

by a cable system elects must-carry, and the cable system does not incur any incremental copyright 

costs as a result of carrying that station, then the cable system has to carry the PTV signal (and it 

 
255 Ex. 7211 at 28-29, ¶¶ 60-63 (§ V.C.2.b) (Bennett WDT) (“Some PTV signals are simulcasts and therefore offer 
duplicative content. I include a layer in my algorithm to account for simulcasts that may exempt a CSO from 
retransmitting a must-carry signal to all of its subscribers because as noted above a CSO “shall not be required” to 
carry an additional PTV station whose programming substantially duplicates the programming of another PTV 
station being carried”).  
256 CTV-PFOF ¶¶ 141-144, 301.  
257 CTV-PFOF ¶¶ 110-133.  
258 See 47 U.S.C. § 535(b)(3)(C) and (e); 47 C.F.R. § 76.56(a)(1)(iii) and (4).  
259 CTV-PFOF ¶ 304. 
260 CTV-PFOF ¶ 129.  
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does not have the option of requesting indemnification, because no additional copyright costs have 

been incurred); this was the case for most cable systems as most of the cable systems carrying 

distant signals in 2018-2021 did not incur any incremental copyright costs for carrying any distant 

signal.261 Ms. Miller did not request indemnification documentation from PTV stations and did 

not provide any evidence regarding whether any particular PTV station did or did not indemnify 

any CSO.262 Ms. Miller acknowledged that she was aware of at least a few instances of 

indemnification being requested, even without conducting her own investigation.263 In the 2014-

2017 Final Determination, the Judges found that “PTV, whose clients include the public television 

stations that are in fact subject to must-carry requirements, bore the twin burdens of proof—the 

burden of producing evidence and the burden of persuasion—regarding which stations were 

subject to the must-carry provisions and which were not. Further, because PTV is seeking a 

determination including must-carry station data in the regression, those burdens are apportioned 

to PTV as a matter of statute.”264 PTV again “failed to discharge its evidentiary burdens.”265 

106. PTV-PFOF ¶ 280: See CTV Reply PFOF ¶ 105.  Further, the citation to Dr. 

Bennett’s testimony is misleading, as it was explicitly in response to a question about 

indemnification for above-minimum-fee CSOs (which is approximately 10% of the CSOs in the 

2018-2021 proceeding).266 

107. PTV-PFOF ¶ 284: Dr. Bennett illustrated that these regression-based analyses 

cannot reliably identify the relative values of elective versus non-elective PTV carriage. SGRP is 

 
261 CTV-PFOF ¶ 130. 
262 CTV-PFOF ¶ 131. 
263 CTV-PFOF ¶ 132.  
264 2014-2017 Determination at 54189 (citing 5 U.S.C. 556(d)).  
265 2014-2017 Determination at 54190. 
266 Ex. 7211 at 17-18 (Bennett WDT). 
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invariant to must-carry status.267 Further. Prof. Miller also testified that none of the econometric 

models can estimate the relative value of must-carry.268 

108. PTV-PFOF ¶ 288: PTV omits that distantly retransmitted commercial must-carry 

is unlikely, but to the extent it exists, it contaminates regressions similarly to PTV must-carry.269  

109. PTV-PFOF ¶ 373: The record evidence indicates that programming from PTV 

signals subject to Non-Elective Carriage has low or zero market value in a hypothetical market.270 

 

  

 

 

110. PTV-PFOF ¶¶ 483-484:  

.273 In addition, Dr. Bennett and Mr. Harvey did not opine that 

retransmission consent would fall under what he referred to as a “carriage obligation.” Instead, Dr. 

Bennett made an implicit distinction between agreement versus obligation.274 

111. PTV-PFOF ¶ 492: Mr. Kheyfets (whose testimony is cited in the footnote) does not 

acknowledge that each witness employed a different, expressly non-exhaustive methodology. In 

contrast, Dr. Bennett noted “[a] failure by one witness to identify a signal is therefore not an 

affirmative finding that the signal was not subject to must-carry, and it does not necessarily conflict 

with another witness’s affirmative identification. Properly understood, the analyses are not 

 
267 CTV-PFOF ¶¶ 163-166, 190-193.  
268 SDC-PFOF ¶ 71.  
269 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
270 CTV PFOF ¶ 119.  
271 CTV PFOF ¶ 119. 
272 CTV PFOF ¶ 119. 
273 CTV-PFOF ¶ 110; Ex. 2012; Ex. 2013; Ex. 2014; Ex. 2015.  
274 Tr. 519:7–520:4 (Bennett). 
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inconsistent but instead reflect methodological differences that are complementary rather than 

contradictory.”275 

112. PS-PFOF ¶ 145: Record evidence indicates that programming from PTV signals 

subject to Non-Elective Carriage has low or zero market value in a hypothetical market.276 

113. SDC-PFOF ¶ 35: The trial testimony cited does not address PTV content or 

unobserved costs for PTV content. 

114. SDC-PFOF ¶ 129: See CTV Reply PFOF ¶ 83.  

3.  Minimum Fee and Excess Capacity CSO Data Limitations Render Any Fee-
Based Regression Inappropriate and Unreliable for the 2018-2021 Period. 

a. Carriage Data from Excess-Capacity CSOs Is Uninformative Due 
to Lack of Incremental Cost. 

115. CCG-PFOF ¶¶ 130, 169; PTV-PFOF ¶ 503: Carriage data from excess-capacity 

CSOs is uninformative due to lack of incremental cost.277 Prof. George’s approach faces the same 

minimum-fee data challenges that were observed in the 2014-2017 proceeding.278 Nearly 90% of 

CSOs included in Prof. George’s DSE>0 regression sample for 2018-2021 paid the minimum 

fee.279 Most of these minimum-fee CSOs have excess capacity that introduces measurement 

error.280 The calculated royalty fees for excess capacity CSOs are not reflective of the actual costs 

incurred by CSOs.281 Further, Dr. George speculates about the “administrative and opportunity 

costs” of distant signal carriage that would explain why a CSO chooses not to carry additional 

distant signals when it could do so without increasing royalty payments, but Dr. George does not 

have additional data that could allow incorporating these costs into her regressions, so they cannot 

 
275 CTV-PFOF ¶ 123.  
276 CTV PFOF ¶ 119.  
277 CTV-PFOF ¶¶ 137-141. 
278 CTV-PFOF ¶ 184. 
279 CTV-PFOF ¶ 184. 
280 CTV-PFOF ¶ 184. 
281 CTV-PFOF ¶ 184. 
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be accounted for in her regression.282 Dr. George’s proposal that these costs exist does not get us 

closer to explaining how below-minimum systems make decisions and particularly how those 

decisions respond to the incremental cost of carrying a signal in a way that can be related to 

systems’ value of the content.283 In addition, even if one accepts that administrative and 

opportunity costs exist and are meaningful, they would affect above-minimum-fee systems 

(DSE>1) just as much as below-minimum-fee ones.284 Lastly, Prof. George explained why 

dropping above-minimum-fee CSOs would bias her regression. However, that does not mean her 

regression is correct simply because it includes all CSOs; both models could be wrong, and 

evidence indicates that is the case.285 

116. CCG-PFOF ¶ 170: On the one hand, carriage data from excess-capacity CSOs is 

uninformative due to lack of incremental cost.286 Most of the CSOs in Prof. George’s regression 

have excess capacity that introduces measurement error.287 The calculated royalty fees for excess 

capacity CSOs are not reflective of the actual costs incurred by CSOs.288 On the other hand, Prof. 

George’s regression uses royalties instead of revenue, so this explanation is unrelated to her 

regression.289 In fact, CCG repeatedly argues for the usage of “royalty payments” instead of 

receipts.290 Further, Prof. George uses the calculated royalty of subscriber groups, not the 

minimum fee of CSOs.291 Prof. George acknowledged that calculated royalties, her dependent 

 
282 Ex. 7110 at 9, ¶ 12, n.14 (Majure WRT).  
283 Ex. 7110 at 14, ¶ 20, n.23 (Majure WRT). 
284 Ex. 7110 at 14-15 ¶¶ 20, 23 (Majure WRT); Ex. 7213 at 8, ¶ 5 (Bennett WST).  
285 CTV-PFOF ¶ 136-147.  
286 CTV-PFOF ¶¶ 137-141. 
287 CTV-PFOF ¶ 184. 
288 CTV-PFOF ¶ 184. 
289 CTV-PFOF ¶¶ 181-186.  
290 CCG-PFOF ¶¶ 129-131.  
291 CCG-PFOF ¶¶ 129-131. 
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variable, is not equal to the full value of royalties paid at the minimum fee for minimum-fee 

systems. 292 

117. PTV ¶¶ 176-186, 497-498, 512-520: Carriage data from excess-capacity CSOs is 

uninformative due to lack of incremental cost.293 Prevalent, uninformative minimum fee CSOs 

contaminate Dr. Blackburn’s methodology and inflate PTV’s share.294 Further, Dr. Blackburn’s 

approach improperly relies on royalties paid data, including minimum-fee systems, that cannot 

reveal preference.295 

118. PTV-PFOF ¶ 422: Carriage of most PTV signals were not a choice due to non-

elective carriage.296 64% of PTV Only CSOs exhibit no evidence of elective carriage of distant 

PTV signals.297 

119. PTV-PFOF ¶ 432: PTV omit Prof. Marx’s testimony that the data underlying 

regression is important, and “here we have the problem that the revealed preference approaches 

are trying to extract information from the data that is largely not present in the data that is being 

used.”298 In other words, none of the regression-based approaches can reliably estimate real value. 

120. PTV-PFOF ¶ 498: PTV mischaracterizes Dr. Bennett’s testimony, as he only stated 

that if a CSO adds a signal (and is still paying the minimum fee after adding it), and that results in 

an increase in subscribers or prices, then gross receipts would go up, so the minimum fee (and 

therefore the royalties) paid for that CSO would go up. 

121. PTV-PFOF ¶ 537: PTV mischaracterizes Dr. Bennett’s testimony. Dr. Bennett only 

stated that a minimum fee system “that independently elects  to carry a station [meaning not subject 

 
292 Tr. 918:10-921:13 (George).  
293 CTV-PFOF ¶¶ 137-141. 
294 CTV-PFOF 294-299. 
295 CTV-PFOF ¶¶ 258-274. 
296 CTV-PFOF ¶¶ 110-133.  
297 CTV-PFOF ¶ 291. 
298 Tr. 230:15-22 (Marx).  
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to non-elective carriage, as stated in the proceeding sentence] reveals that the retransmitted station 

‘contains programming that would increase marginal value to that CSO, over and above the next 

best alternative ‘retransmittable’ station and above any other marginal costs (e.g., physical 

retransmission cost or the opportunity cost of foregoing a different type of cable channel in the 

CSO’s channel lineup).’”299 

122. PTV-PFOF ¶ 281: PTV posits a hypothetical without considering other costs such 

as administrative costs or overcoming inertia. Though minimum-fee CSOs with a must-carry 

distant retransmission could add distant signals above the minimum fee, evidence by PTV’s own 

witness indicates that is unlikely.300 Dr. Blackburn acknowledged that a lot of the royalties were 

paid by minimum fee systems that had excess capacity to carry more distant stations, and that 

PTV-only systems that carry only one PTV signal are all at 0.25 DSEs systems and would therefore 

be minimum fee systems (as they are less than one DSE), so if a CSO added a second 0.25 DSE 

PTV station or even a third PTV station, it would likely not trigger the indemnification because 

the CSO would still be under the minimum fee (i.e., equal to or under one DSE).301 If a PTV signal 

carried by a cable system elects must-carry, and the cable system does not incur any incremental 

copyright costs as a result of carrying that station, then the cable system has to carry the PTV signal 

(and it does not have the option of requesting indemnification, because no additional copyright 

costs have been incurred); this was the case for most cable systems as most of the cable systems 

carrying distant signals in 2018-2021 did not incur any incremental copyright costs for carrying 

any distant signal.302 Further, Dr. Bennett noted that even if no indemnification payments occurred, 

the issue of non-elective carriage continues to present challenges and uncertainty in analyzing the 

 
299 Ex. 7211 at 19, ¶ 38 (Bennett WDT).  
300 CTV-PFOF ¶¶ 129. 
301 CTV-PFOF ¶ 129.  
302 CTV-PFOF ¶ 130. 
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relative market value of PTV signals and that carriage is still compulsory and does not reveal CSO 

preferences.303 

123. PS-PFOF ¶ 155: The percentage of CSOs paying only the statutory minimum fee 

and the percentage of CSOs carrying no distant signals at all underscore the unimportance of the 

statutorily set minimum fees to CSO decision making. The CSOs are not making decisions based 

on copyright royalties, because if they were, they would add additional valuable signals without 

increasing their copyright royalty costs.304 

b. The Subsample of Above-Minimum-Fee CSOs (especially above-
minimum fee CSOs not affected by Non-Elective Carriage) Is 
Small, Not Representative, and Results in Bias Due to Sample 
Selection. 

124. PS-PFOF ¶ 278(h), 282: The subsample of above-minimum-fee CSOs is small, not 

representative, and results in bias due to sample selection.305 Dr. Tyler acknowledged that in the 

2014-2017 proceeding, he also offered a model that, like his model in this proceeding, used the 

subscriber group royalty percentage (SGRP) as the dependent variable, and during the last 

proceeding, he similarly testified about how he got comfortable that there was sufficient variability 

in the SGRP to evaluate marketplace value because there were nearly 20,000 observations and 

2,000 distinct economic relationships that went into his regression.306 However, in this proceeding, 

those numbers dropped to 3,900 observations and 1,000 economic relationships.307 Dr. Tyler stated 

that one way to evaluate whether there are enough CSOs above the minimum fee, such that it 

makes sense to rely on that amount of data, would be to look at the amount of data available and 

 
303 Ex. 7213 at 7, 43-44 (Bennett WST).  
304 CTV-PFOF ¶¶ 137-141.  
305 CTV-PFOF ¶¶ 146, 169; CCG-PFOF ¶ 171; SDC-PFOF ¶¶ 119, 189-192; JSC-PFOF ¶¶ 363-364, 441-443; PTV-
PFOF ¶¶ 188, 416-424, 433, 515. See also CTV-PFOF ¶ 147.  
306 CTV-PFOF ¶ 170.  
307 CTV-PFOF ¶ 170. 
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whether the shares across the several claimant groups looked odd, and that he did not ask any 

current or former cable industry personnel to evaluate the claimant shares from his model.308 

B. The Specific Fee-Based Regressions Offered in this Proceeding Cannot Be 
Relied Upon. 

 

1. The Tyler Model 

125. CCG-PFOF ¶ 284: Dr. Tyler provides no reliable methodology to assess the value 

of Non-Elective Carriage (apart from treating it as zero).309 While Dr. Tyler obtains different 

(albeit statistically indistinguishable) coefficient estimates for must-carry and non-must-carry PTV 

minutes, these differences are the result of model misspecification, rather than meaningful 

differences in relative value.310 Dr. Tyler also does not use his coefficient estimate for must-carry 

PTV minutes in calculating shares, which is inconsistent with the premise that this methodology 

produces reliable estimates of relative value.311 Dr. Tyler instead replaces the non-zero coefficient 

estimate for must-carry PTV minutes with zero, effectively treating that content as non-

compensable.312 

126. PS-PFOF ¶¶ 279, 281: The Tyler model does not properly address these issues. The 

subsample of above-minimum-fee CSOs is small, not representative, and results in bias due to 

sample selection.313 Dr. Tyler acknowledged that in the 2014-2017 proceeding, he also offered a 

model that, like his model in this proceeding, used the subscriber group royalty percentage (SGRP) 

as the dependent variable, and during the last proceeding, he similarly testified about how he 

became comfortable that there was sufficient variability in the SGRP to evaluate marketplace value 

 
308 CTV-PFOF ¶ 171. 
309 CTV-PFOF ¶ 164.  
310 CTV-PFOF ¶ 165.  
311 CTV-PFOF ¶ 166. 
312 CTV-PFOF ¶ 166. 
313 CTV-PFOF ¶¶ 146, 169; CCG-PFOF ¶ 171; SDC-PFOF ¶¶ 119, 189-192; JSC-PFOF ¶¶ 363-364, 441-443; PTV-
PFOF ¶¶ 188, 416-424, 433, 515. See also CTV-PFOF ¶ 147.  
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because there were nearly 20,000 observations and 2,000 distinct economic relationships that went 

into his regression.314 However, in this proceeding, those numbers dropped to 3,900 observations 

and 1,000 economic relationships.315 Dr. Tyler stated that one way to evaluate whether there are 

enough CSOs above the minimum fee, such that it makes sense to rely on that amount of data, 

would be to look at the amount of data available and whether the shares across the several claimant 

groups looked odd, and that he did not ask any current or former cable industry personnel to 

evaluate the claimant shares from his model.316 Dr. Tyler admitted that copyrighted programs that 

were retransmitted on minimum fee systems were assigned zero value under his methodology 

(except for the CCG adjustment), even though those retransmissions have value.317 Dr. Tyler 

provides no reliable methodology to assess the value of Non-Elective Carriage (apart from treating 

it as zero).318 While Dr. Tyler obtains different (albeit statistically indistinguishable) coefficient 

estimates for must-carry and non-must-carry PTV minutes, these differences are the result of 

model misspecification, rather than meaningful differences in relative value.319 Dr. Tyler also does 

not use his coefficient estimate for must-carry PTV minutes in calculating shares, which is 

inconsistent with the premise that this methodology produces reliable estimates of relative 

value.320 Dr. Tyler instead replaces the non-zero coefficient estimate for must-carry PTV minutes 

with zero, effectively treating that content as non-compensable.321 Dr. Tyler also acknowledged 

the bias and issues with his Canada Zone adjustment.322 

 
314 CTV-PFOF ¶ 170.  
315 CTV-PFOF ¶ 170. 
316 CTV-PFOF ¶ 171. 
317 CTV-PFOF ¶ 180. 
318 CTV-PFOF ¶ 164.  
319 CTV-PFOF ¶ 165.  
320 CTV-PFOF ¶ 166. 
321 CTV-PFOF ¶ 166. 
322 CTV-PFOF ¶¶ 174-180; SDC-PFOF ¶ 68.  
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127. PS-PFOF ¶ 319: Dr. Tyler inaccurately suggested that Dr. Bennett is claiming that 

the Tyler Model is deterministic and that the Judges addressed his criticism in the 2014-2017 Final 

Determination.323 To the contrary, Dr. Bennett opines that the Tyler Model is not deterministic.324 

Moreover, Dr. Bennett demonstrates that the only difference between the Tyler Model and the 

exact or “deterministic” SGRP regression is Dr. Tyler’s reliance on two unsupported and 

restrictive assumptions (i.e., imposing strict linearity and forcing the incremental rates for each 

claimant’s minutes to be identical across all station types).325 Dr. Tyler’s imposition of those two 

unsupported and restrictive assumptions (which result in the model not being a deterministic exact 

SGRP regression) have no economic or statistical foundation because they reduce fit, resulting in 

biased fee-generation shares.326 

128. PS-PFOF ¶ 313: Dr. Tyler agreed that using the Above-Minimum Fee CSOs in his 

preferred approach was partly driven by the 2014-2017 Final Determination.327 

129. PS-PFOF ¶¶ 320-321: Dr. Tyler inaccurately suggested that Dr. Bennett is claiming 

that the Tyler Model is deterministic and that the Judges addressed his criticism in their final 

determination.328 To the contrary, Dr. Bennett opines that the Tyler Model is not deterministic.329 

Moreover, Dr. Bennett demonstrates that the only difference between the Tyler Model and the 

exact or “deterministic” SGRP regression is Dr. Tyler’s reliance on two unsupported and 

restrictive assumptions (i.e., imposing strict linearity and forcing the incremental rates for each 

claimant’s minutes to be identical across all station types).330 Dr. Tyler’s imposition of those two 

 
323 CTV-PFOF ¶ 158. 
324 CTV-PFOF ¶ 158. 
325 CTV-PFOF ¶ 158. 
326 CTV-PFOF ¶¶ 153-162. 
327 Tr. 2532:2–15 (Tyler).  
328 CTV-PFOF ¶ 158. 
329 CTV-PFOF ¶ 158. 
330 CTV-PFOF ¶ 158. 
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unsupported and restrictive assumptions (which result in the model not being a deterministic exact 

SGRP regression) have no economic or statistical foundation because they reduce fit, resulting in 

biased fee-generation shares.331 Further, Dr. Bennett shows that the deterministic relationship 

holds in using DSE counts, station counts, or the number of minutes in each category as the 

independent variables.332 It is not using “the number of minutes in each category as the 

independent variables” that sets the Tyler Model apart from a “deterministic” perfectly fitting 

regression, but rather, it is the baseless adoption of strict linearity and a constant cost across station 

types (i.e., the bundling of minutes from network and independent stations) that not only sets the 

model apart but also causes the non-sensical negative coefficients.333 

130. PS-PFOF ¶ 322: CTV agrees that a model that would “predict” a royalty rate nearly 

perfectly using the DSEs and station types would be deterministic and uninformative for 

determining relative marketplace value.334 Instead, Dr. Tyler’s SGRP model, which uses the DSEs 

and station types, avoids predicting the royalty rate nearly perfectly by imposing two unsupported 

and restrictive assumptions (i.e., imposing strict linearity and forcing the incremental rates for each 

claimant’s minutes to be identical across all station types) that have no economic or statistical 

foundation because they reduce fit, resulting in biased fee-generation shares.335 PS do not provide 

any citation or evidence that “[b]uried inside that deterministic construction would reside the 

economic decision-making that the Tyler Model is designed to study” or how the constraints that 

Dr. Tyler imposes in his SGRP model help reveal economic value in the estimates.  Further, Dr. 

 
331 CTV-PFOF ¶¶ 153-162. 
332 Tr. 436:25-438:1 (Bennett); Ex. 7212 at 32-41 (Bennett WRT).  
333 CTV-PFOF ¶¶ 153-162. 
334 CTV-PFOF ¶¶ 148-152.  
335 CTV-PFOF ¶¶ 153-162. 
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Bennett shows that the deterministic relationship holds in using DSE counts, station counts, or the 

number of minutes in each category as the independent variables.336 

131. PS-PFOF ¶ 323: CTV agrees that “[a] model designed merely to predict the 

regulatory rate would not reveal the tradeoffs CSOs make among minute types.”337 Rather than a 

model that “replicate[s] the statutory rate,” the Tyler Model imposes two unsupported and 

restrictive assumptions (i.e., imposing strict linearity and forcing the incremental rates for each 

claimant’s minutes to be identical across all station types) that have no economic or statistical 

foundation because they reduce fit, resulting in biased fee-generation shares.338 Dr. Tyler provides 

no evidence that the Tyler Model produces anything other than biased fee-generation shares, much 

less a measure of relative economic value.339 

132. PS-PFOF ¶¶ 324-326: Dr. Tyler imposes a linear relationship between SGRP and 

claimant minutes, which ignores the true functional relationship specified by the statutory 

formula.340 As specified by the statutory formula, SGRP is linear in the number of claimant 

minutes airing on non-permitted stations and is piecewise-linear in the number of claimant minutes 

airing on permitted stations.341 Dr. Tyler acknowledged this piecewise-linearity in claimant 

minutes on permitted stations in the 2014–2017 proceeding.342 Dr. Bennett demonstrates that 

imposing linearity produces bias in the regression results.343 Dr. Tyler provides no basis for the 

unsupported strict linearity restriction, which has no economic foundation, nor does it have a 

 
336 Tr. 436:25-438:1 (Bennett); Ex. 7212 at 32-41 (Bennett WRT).  
337 CTV-PFOF ¶¶ 148-152.  
338 CTV-PFOF ¶¶ 153-162. 
339 CTV-PFOF ¶¶ 159-162. 
340 CTV-PFOF ¶ 154. 
341 CTV-PFOF ¶ 154. 
342 CTV-PFOF ¶ 154. 
343 CTV-PFOF ¶ 154. 
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statistical foundation because it reduces the overall model fit relative to the exact SGRP 

regressions.344 

133. PS-PFOF ¶¶ 327-329: Dr. Bennett demonstrates that Dr. Tyler forces the 

incremental rates for each claimant’s minutes to be identical across all station types.345 This 

approach is inconsistent with the statutory formula, which differentiates DSE values and therefore 

incremental rates based on the station type.346 For example, network stations contribute 0.25 DSEs 

to the statutory formula, whereas independent stations contribute 1.0 DSE.347 Dr. Bennett 

demonstrates that imposing constant incremental costs across all station types produces 

nonsensical (i.e., negative) regression estimates and biases the share allocations.348 Dr. Tyler 

provides no basis for this unsupported restriction, which has no economic foundation, nor does it 

have a statistical foundation because it reduces the overall model fit relative to the exact SGRP 

regressions.349 Further, Dr. Tyler does not claim that using SGRP or a hedonic-inspired design 

eliminates omitted variable bias. In contrast, “[t]he presence of heteroskedasticity, and especially 

the correlation between residuals and non-permitted DSEs, confirm that Dr. Tyler’s regression is 

mis-specified and that omitted variable bias—specifically the exclusion of the number of 

nonpermitted DSEs—is a primary source of this issue.”350 In other words, Dr. Tyler’s regression 

model fails to include the number of non-permitted DSEs as a variable, and this omission 

introduces bias into the regression results.351 

 
344 CTV-PFOF ¶ 156.  
345 CTV-PFOF ¶ 155. 
346 CTV-PFOF ¶ 155. 
347 CTV-PFOF ¶ 155. 
348 CTV-PFOF ¶ 155. 
349 CTV-PFOF ¶ 156.  
350 Ex. 7212 at 55, ¶ 100 (Bennett WRT).  
351 Ex. 7212 at 55, ¶ 100 (Bennett WRT). 
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134. PS-PFOF ¶ 343: PS omits that in the 2014-2017 Final Determination, the Judges 

noted that “minutes alone may well not reflect the relative values of key drivers of the decision of 

a CSO to retransmit a station with a bundle of programming category content” (requiring the 

Judges to utilize the Bortz survey).352 The Judges also noted industry expert testimony that “the 

value and volume of certain categories of programming are not correlated,” including testimony 

that “you don’t sell programming or buy programming based upon the number of minutes.”353 The 

Judges further clarified that certain categories—particularly JSC programming—can have 

retention and subscriber value “not well-correlated with overall program minutes,” and that survey 

analysis can help identify such value within station bundles.354 

135. PS-PFOF ¶ 349: PS omits that Prof. Miller’s model uses royalty per subscriber as 

his “preferred dependent variable,” but the number of subscribers within each subscriber group is 

unobserved and therefore his use of average subscription prices in the entire system for all 

subscriber groups results in bias.355 

136. PS-PFOF ¶ 426: PS omits that Dr. Tyler imposes unsupported restrictions on the 

exact SGRP regression that have no economic or statistical foundation because they reduce fit, 

resulting in biased fee-generation shares.356 Further Dr. Tyler includes data that is contaminated 

by measurement error and does not properly account for non-elective carriage, the impact of 

retransmission consent fee avoidance on carriage choices, or excess capacity CSO bias.357 

 
352 2014-2017 Determination at 54218. 
353 2014-2017 Determination at 54234. 
354 2014-2017 Determination at 54234. 
355 CTV-PFOF ¶¶ 202-217.  
356 CTV-PFOF ¶¶ 153-162.  
357 CTV-PFOF ¶¶ 163-180. 
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137. SDC-PFOF ¶ 195: SDC mischaracterizes Dr. Tyler’s testimony. Dr. Tyler testified 

that paying retransmission consent “is revealing a willingness to pay that is above and beyond the 

value that the station is able to extract from the system in exchange for the copyright.”358 

2.  The George Model 

138. CCG-PFOF ¶ 68: Prof. George’s approach does not properly account for non-

elective carriage.359 Further, there is evidence that no regressions can prove the value of PTV must-

carry programming.360 

139. CCG-PFOF ¶ 129: CCG mischaracterizes the record. Prof. George’s regression did 

not use royalty payments; instead, she used calculated royalties of a subscriber group for 

minimum-fee-paying CSOs, which account for the majority of CSOs.361 

140. CCG-PFOF ¶ 140: CCG mischaracterizes what Prof. George’s model is doing. 

Prof. George is setting the must-carry station minutes equal to zero (i.e., she assigns zero value) in 

the share calculation regardless of what her model estimates say.362 Prof. George’s unadjusted and 

model-adjusted regressions yield the same share estimates when the must-carry station minutes 

are set equal to zero in the share calculations.363 In other words, the model-adjusted approach does 

not meaningfully change the results relative to the unadjusted regression. Prof. George’s approach 

therefore does not properly account for non-elective carriage.364 

141. CCG-PFOF ¶ 174: As demonstrated by Dr. Bennett’s analysis and testimony, Prof. 

George’s model-adjusted approach does not prevent distortion and bias.365 

 
358 Tr. 2560:7-14 (Tyler).  
359 CTV-PFOF ¶¶ 190-193.  
360 CTV-PFOF ¶¶ 110-119; SDC-PFOF ¶ 72. 
361 Ex. 7212 at 93-94, ¶¶ 207–208 (Bennett WRT).  
362 CTV-PFOF ¶¶ 190-193. 
363 CTV-PFOF ¶¶ 190-193. 
364 CTV-PFOF ¶¶ 190-193.  
365 CTV-PFOF ¶¶ 190-193. 
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142. CCG-PFOF ¶ 175: Prof. George’s model-adjusted approach does not prevent 

distortion and bias.366 Prof. George’s model is based on revealed preference of the CSOs.367 Prof. 

George did not justify how a regression can estimate the relative value in the absence of choice 

(non-elective carriage) and payment (minimum fee paying CSOs).368 

143. CCG-PFOF ¶ 206: CCG argues that the regression population (one in which cable 

systems retransmit distant signals) is the proper one. However, the Judges are allocating the 

royalties for all CSOs, not just those in the regressions (i.e., not just the CSOs that carried at least 

one distant signal).369 Further, Prof. George’s CCG share estimates are substantially biased 

because she fails to account for the fact that CSOs within the Canada Zone are significantly 

overrepresented in both of her regression samples.370 

144. CCG-PFOF ¶ 207: Dr. Bennett demonstrated that Prof. George’s CCG share 

estimates are substantially biased because she fails to account for the fact that CSOs within the 

Canada Zone are significantly overrepresented in both of her regression samples.371 

145. CCG-PFOF ¶ 208-209: This is incorrect. Prof. George ignored the DSE=0 CSOs 

from her analysis (described as the regression population).372 However, the DSE=0 CSOs paid 

royalties and the Judges still have to allocate those royalties.373 Instead of dropping all the DSE=0 

CSOs, Dr. Bennett reweights the regression in his analysis to reflect the presence of the DSE=0 

CSOs.374 

 
366 CTV-PFOF ¶¶ 190-193. 
367 CCG-PFOF ¶¶ 97-100. 
368 Ex. 7213 at 11-2, ¶¶ 14-18 (Bennett WST); Ex. 7212 at 95-100, ¶¶ 212-225 (Bennett WRT); Ex. 7209 at 10-11, ¶ 
20 (Marx WRT). See also CTV-PFOF ¶¶ 181-193. 
369 CTV-PCOL ¶ 1; 2014-2017 Determination at 54167. 
370 CTV-PFOF ¶¶ 187-188, 199-201; Ex. 7212 at 100-107 (§ V.C) (Bennett WRT).  
371 CTV-PFOF ¶¶ 187-188, 199-201; Ex. 7212 at 100-107 (§ V.C) (Bennett WRT).   
372 CCG-PFOF ¶ 206.  
373 CTV-PCOL ¶ 1. 
374 Ex. 7212 at 105-107 (Bennett WRT).  
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146. CCF-PFOF ¶ 210-211: This is incorrect. Dr. Bennett did not attempt to fix the issue, 

but instead, presented a sensitivity analysis that shows the impact of the problem. Prof. George’s 

DSE>1 Sample is limited to systems that paid above the minimum fee, whereas her DSE>0 Sample 

includes all systems that retransmitted distant signals.375 She explains her preference for the 

DSE>0 Sample by noting that the DSE>1 Sample excludes minimum fee systems and “[e]xcluding 

these systems implicitly assumes zero value for retransmitted signals, which is a strong assumption 

that cannot be examined or tested with adjusted data.”376 While Dr. Bennett generally agrees with 

Prof. George that there is no basis to assume that systems place zero value on distant signals they 

elect to retransmit, Dr. Bennett disagrees that excluding minimum fee systems from a regression 

equates to assuming zero value for distantly retransmitted content.377 Moreover, Dr. Bennett 

disagrees because the regression in this context is being used to estimate measures of relative value 

and, hence, it is not the regression but rather how the resulting regression estimates are used that 

dictates whether an assumption of zero value is being imposed or not.378 

147. CCG-PFOF ¶ 336: CCG attempts to characterize underrepresentation of cable 

companies in the Bortz Survey as a disadvantage, yet Prof. George’s regression is not 

representative of the overall population of CSOs in terms of MSO distribution due to 

underrepresentation of AT&T, Verizon, and Cox.379 

148. CCG-PFOF ¶ 340: CCG attempts to characterize underrepresentation of certain 

regions in the Bortz Survey as a disadvantage, yet Prof. George’s regression is not representative 

of the overall population of CSOs in terms of overrepresentation in the Canada Zone.380 

 
375 Ex. 7212 at 107, ¶ 243 (Bennett WRT). 
376 Ex. 7212 at 107, ¶ 243 (Bennett WRT). 
377 Ex. 7212 at 107, ¶ 244 (Bennett WRT). 
378 Ex. 7212 at 107, ¶ 244 (Bennett WRT). 
379 Ex. 7212 at 92-95, 100-107 (Bennett WRT); CTV-PFOF ¶ 198. 
380 Ex. 7212 at 92-95, 100-107 (Bennett WRT); CTV-PFOF ¶¶ 187-188, 194-201. 
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149. CCG-PFOF ¶¶ 203-204: Prof. George uses the prior accounting period’s 

subscriber-group count as a control variable, causing measurement error.381 

3.The Miller/Erdem Model 

150. SDC-PFOF ¶ 2: SDC did not endorse the Miller model until after they saw the share 

results. Mr. Sanders acknowledged that when he submitted his original direct testimony, while he 

had access to the Miller model (but before seeing SDC’s results) he endorsed the Bortz Survey 

and the 2014-2017 Final Determination shares.382 However, after seeing the SDC results in the 

Miller model, he decided to instead endorse the Miller model.383 Dr. Erdem believes the Miller 

model suffers from implausible assumptions.384 Dr. Erdem stated “While my role will be to assist 

Prof. Miller in running his proposed regression and sensitivities, I maintain that Prof. Miller’s 

regression analysis will suffer from the same improbable assumptions and issues I have outlined 

above, which are endemic to all regression models that attempt to correlate category minutes with 

a measure of royalty fees[,]” and that remains his opinion.385 Dr. Erdem previously stated that “the 

attempted use of hedonic regression […] does not represent the true value of a programming 

minute and are a result of the geographical constraints that each CSO faces, indicating the results 

presented are meaningless[,]” and that remains his opinion.386 Dr. Erdem does not believe in using 

a regression model like Prof. Miller’s in the current proceeding, stating “As I have said before, I 

doubt that the application of a hedonic or hedonic-inspired regression model is justified in the 

context of the copyright royalty system, because I do not believe the assumption that P = MR = 

 
381 Ex. 7213 at 9-10, ¶¶ 10-13 (Bennett WST). See also Ex. 7208 at 45-47, ¶¶ 94-97 (Marx WDT). 
382 Tr. 2380:4-2394:22 (Sanders); Ex. 8206 at 310-395 (SDC Amended Written Direct Statement eCRB No. 
77778)); Ex. 8207 (Sanders WDT vs. AWDT).  
383 Tr. 2380:4-2394:22 (Sanders); Ex. 8206 at 310-395 (SDC Amended Written Direct Statement eCRB No. 
77778)); Ex. 8207 (Sanders WDT vs. AWDT). 
384 CTV-PFOF ¶ 218.  
385 CTV-PFOF ¶ 219. 
386 CTV-PFOF ¶ 220. 
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MC can be accepted when the price is compulsory. Without this assumption, I do not see how a 

hedonic-inspired regression can reveal anything meaningful. However, for the purpose of my 

remaining testimony, I will assume that the theoretical basis for a hedonic-inspired regression is 

justified in this context, and I will proceed to discuss the proper approach to model such a 

theory.”387 Prof. Miller conceded that there was “considerable variation” year-to-year among the 

shares/results of his model.388 In fact, Prof. Miller stated that the “magnitude of these adjustments 

might be evidence against the model because they seem extreme” and that “this is a simple 

economic model of hedonic demand. For that reason alone, these empirical results should be 

interpreted with caution.”389 

151. SDC-PFOF ¶ 5, S1: SDC only cites Prof. Miller’s testimony, but Prof. Miller 

acknowledged that he did not provide any written testimony or statistical analysis to support his 

argument.390 In contrast, other economists, including Dr. Bennett and Dr. Majure, did analyze the 

effect of retransmission consent fees on the proffered regressions and found that none of the 

regressions “see” or consider unobserved marginal costs like RTC fees.391 Further, Dr. Tyler 

conceded that his regression and the other regressions are incapable of accounting for 

retransmission consent fees.392 

152. SDC-PFOF ¶ 5b: SDC misunderstands “niche.” “Niche” programming is 

programming that appeals to niche audiences of highly loyal, engaged (“prized”) subscribers 

whose tastes differ from the mainstream viewers of the existing channels and therefore might 

otherwise not initiate or maintain service, for example, subscribers interested in Canadian or 

 
387 CTV-PFOF ¶ 220. 
388 CTV-PFOF ¶ 255. 
389 CTV-PFOF ¶ 255. 
390 Tr. 2160:13-2161:11, 2101:22-2103:12, 2191:11-2194:24 (R. Miller).  
391 CTV-PFOF ¶ 104; 2014-2017 Determination at 54190. 
392 CTV-PFOF ¶¶ 102-109.  
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French-language programming.393 SDC incorrectly uses “niche” as a synonym for low volume, 

mainly because they want to justify the Miller Model by saying that the higher shares for SDC and 

JSC in the Miller Model are somehow the result of picking up the value of niche programming. 

SDC and CCG programming are indeed niche because they appeal to a small segment of the 

market.394 JSC programming is widely popular (it is the highest rated and most popular content on 

television)395 but has relatively lower volume on broadcast.396  

153. SDC-PFOF ¶ 5c: Dr. Bennett noted several deficiencies in Dr. Erdem’s 

implementation of the Miller model, including an unconventional and improper implementation 

of heteroskedastic errors.397 Dr. Bennett provided evidence that a correct implementation would 

lead to a substantially improved global maximum.398 Dr. Erdem acknowledged that his method of 

accounting for heteroskedasticity led to the results of his fixed effects variant not being directly 

comparable with the results of his baseline variant.399 Nonetheless, Dr. Erdem originally stated 

that such a comparison was his reason for stopping his fixed effects estimation.400 

154. SDC-PFOF ¶ 6: SDC cites only to Mr. Sanders for the use of the Miller model 

results as the starting point. However, Mr. Sanders acknowledged that when he submitted his 

original direct testimony, while he had access to the Miller model (but before seeing SDC’s results) 

 
393 CCG-PFOF ¶¶ 22, 111.  
394 CCG-PFOF ¶¶ 22, 111. 
395 Ex. 7100 at 8, ¶¶ 21-23 (Albert WDT); JSC-PFOF ¶¶ 7-8, 27, 435; Ex. 7101 at 4, ¶ 5 (Albert WRT); Ex. 7114 at 
8, ¶¶ 18-20 (Payne WRT).  
396 Ex. 7211 at 14 (Bennett WDT); Ex. 7208 at 22-23 (Marx WDT).  
397 CTV-PFOF ¶ 214. 
398 CTV-PFOF ¶ 214. 
399 CTV-PFOF ¶ 214. 
400 CTV-PFOF ¶ 214. 
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he endorsed the Bortz Survey and the 2014-2017 Final Determination shares.401 Then, after seeing 

the SDC results in the Miller model, he decided to instead endorse the Miller model.402 

155. SDC-PFOF ¶ 41: See CTV Reply PFOF ¶ 152. Additionally, SDC cites to Mr. 

Sanders, but Mr. Sanders acknowledged that he is not an economist or an econometrician.403 

156. SDC-PFOF ¶ 64: Sanders conceded on cross-exam that this “directional” 

conclusion was based on the higher shares for SDC that he thought were more appropriate (not 

econometric theory or specification).404 See CTV Reply PFOF ¶ 152.  

157. SDC-PFOF ¶ 74b, S2: At the hearing, Prof. Miller concedes that balance is a proper 

subscription-level consideration.405 Dr. Bennett and Prof. Rysman point out that Prof. Miller fails 

to consider local signals and the wider cable bundles despite including a parameter intended to 

reflect a taste for balance. Specifically, Dr. Bennett explains that taste for balance should manifest 

as taste for balance over all signals—local and distant.406 Prof. Rysman agrees that balance is not 

sensibly applied only to distant signals.407 

158. SDC-PFOF ¶ 74b, S3: SDC’s assertion that Prof. Miller’s model, implemented by 

Dr. Erdem, is “reliable”408 stands in direct contrast to the Prof. Miller and Dr. Erdem’s own 

testimony (the economists that developed and implemented the model)409 and the economists of 

the other parties.410 See CTV Reply PFOF ¶ 152.  

 
401 Tr. 2380:4-2394:22 (Sanders); Ex. 8206 at 310-395 (SDC Amended Written Direct Statement eCRB No. 
77778)); Ex. 8207 (Sanders WDT vs. AWDT).  
402 Tr. 2380:4-2394:22 (Sanders); Ex. 8206 at 310-395 (SDC Amended Written Direct Statement eCRB No. 
77778)); Ex. 8207 (Sanders WDT vs. AWDT). 
403 Tr. 2378:13-2379:18 (Sanders). 
404 Tr. 2386:16-2393:1 (Sanders).  
405 Tr. 2115:14-17 (Miller).  
406 Ex. 7212 at 10, 64 (Bennett WRT).  
407 Tr. 842:17-843:24 (Rysman).  
408 SDC-PFOF ¶¶ 6, 74, 88, 124, 171.  
409 CTV-PFOF ¶¶ 210, 213-214, 218-221, 232-233, 243-244, 249, 250, 255-257.  
410 CTV-PFOF ¶¶ 202-257; CCG-PFOF ¶¶ 221-272; JSC-PFOF ¶¶ 382-404; PS-PFOF ¶¶ 347-375; PTV-PFOF ¶¶ 
543-583.  
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159. SDC-PFOF ¶ 74c: Prof. Rysman demonstrated that Prof. Miller’s approach to 

minimum-fee systems is unusual and problematic.411 

160. SDC-PFOF ¶ 76: SDC attempts to rationalize economically nonsensical results 

through an unsupported statistical argument.412 For context, both Prof. Miller and Dr. Erdem 

conceded that the results of Prof. Miller’s preferred model were economically nonsensical, and 

they identified model misspecification—specifically, the omission of local carriage—as a likely 

explanation.413 Yet after failing to implement alternative specifications, including fixed-effects 

specifications,414 Dr. Erdem and Prof. Miller attempted to mask the problem by mechanically 

constraining the regressions to prevent them from producing negative coefficients.415 That step 

does not cure the underlying specification problem; instead, it confirms that the original regression 

specification generated unreliable results. SDC now attempts to salvage that flawed model by 

shifting to a new and speculative theory: that retransmission consent fees explain the negative 

coefficients. But Prof. Miller did not previously offer retransmission consent fees as an explanation 

for the negative results, has no statistical basis for that opinion, and had already identified a 

different potential explanation that he never tested—namely, the omission of local carriage.416 His 

post hoc theory therefore cannot rehabilitate a model whose results he already conceded “beggar[] 

belief” and are economically nonsensical.417 Prof. Miller’s hearing testimony further confirms the 

speculative nature of SDC’s new explanation. Initially, he acknowledged that, “[i]n the absence of 

 
411 Ex. 7409 at 82-89 (Rysman WRT).  
412 See, e.g., SDC-PFOF ¶ 76. 
413 CTV-PFOF ¶¶ 250-252; Ex. 7503 at 14, ¶¶ 75-76 (R. Miller Amended Corrected WDT); Ex. 7503 at 31, ¶ 135 
(R. Miller Amended Corrected WDT); Ex. 7504 at 14, ¶ 46 (R. Miller WRT); Ex. 7505 at 25-26 (R. Miller WST); 
Tr. 2157: 7-25, 2158:7-2159:7 (R. Miller); Ex. 7506 at 68-69, ¶ 155 (E. Erdem Amended Corrected WDT); Ex. 
7508 at 13, ¶¶ 24-25 (E. Erdem WST). See also Ex. 7212 at 76-80 (Bennett WRT). 
414 Ex. 7212 at 83-89 (Bennett WRT). 
415 CTV-PFOF ¶ 250; Ex. 7503 at 14, ¶ 81 (R. Miller Amended Corrected WDT); Ex. 7506 at 109 (E. Erdem 
Amended Corrected WDT). See also Ex. 7212 at 76-80 (Bennett WRT). 
416 CTV-PFOF ¶¶ 250-252; Ex. 7505 at 25-26 (R. Miller WST); Tr. 2157: 7-25, 2158:7-2160:12 (R. Miller).  
417 CTV-PFOF ¶¶ 250-252; Ex. 7503 at 14, ¶¶ 75-76 (R. Miller Amended Corrected WDT).  



70 

the data, we don’t know…how the shares will change.”418 He then offered only a generalized 

intuition that the coefficients “might be negative because of what’s going on in other parts of the 

subscription or what else is available,” without identifying retransmission consent fees as the 

explanation.419 Only after counsel specifically prompted him regarding retransmission consent 

fees during his oral testimony did Prof. Miller speculate that “if the consent fees are high enough, 

then that is going to reduce the consumer’s willingness to pay for stations which carry those 

consent fees.”420 But he already conceded that he did not know whether that was true: “[n]ow 

again, I don’t – I don’t know that’s the case, because I don’t see how much is retransmitted or how 

much is being sold on the other parts of the subscription.”421 In other words, Prof. Miller returned 

to his original position: “[i]n the absence of the data, we don’t know… how the shares will 

change.”422 The record evidence provides a more direct explanation. Dr. Bennett demonstrated, in 

the context of the Tyler model, that the negative coefficients arise from forcing minutes on network 

stations to have the same value—or cost—as minutes on independent stations.423 The same logic 

applies to the Miller model, which is materially equivalent to the Tyler model when prices are held 

constant across subscriber groups.424 Miller admitted to this material equivalence, testifying that 

“there is a special case in which my work, my model, comes right back to [Tyler’s], at least so far 

as the dependent variable is concerned,” namely “the case when the price of subscriptions is the 

same across all subscription groups,” which he acknowledged is “a pretty strong assumption.”425 

He further testified that his model removes variation in the subscription price between subscriber 

 
418 Tr. 2092:17-19 (R. Miller). 
419 Tr. 2142:10-22 (R. Miller). 
420 Tr. 2142:23-2143:13 (R. Miller). 
421 Tr. 2104:22-2106:6 (R. Miller). 
422 Tr. 2092:17-19 (R. Miller). 
423 Ex. 7212 at 47-51, 57-59 (Bennett WRT); Tr. 442:3-443:23, 444:24-448:20 (Bennett); Ex. 8202 at 27-29 
(Bennett Demonstratives). 
424 Ex. 8202 at 47 (Bennett Demonstratives); Tr. 474:3-7 (Bennett); Ex. 7212 at 69-72, ¶¶ 137-144 (Bennett WRT).  
425 Tr 2094:19–24 (R. Miller).  
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groups within a system, and that “if the subscription fees were the same across different groups, 

then my model would reduce to [Tyler’s].”426 Thus, SDC’s retransmission-consent-fee theory is 

not supported by the model, the data, or Prof. Miller’s own testimony; it is a post hoc 

rationalization for negative coefficients that has been shown to be caused by a defective 

specification.  

161. SDC-PFOF ¶ 81: This is an inaccurate citation. SDC cites Ex. 7503 at 35, ¶ 142 

n.35 (R. Miller WDT), but that paragraph simply states that retransmission consent fees are an 

additional cost that CSOs have to pay, and footnote 35 provides the statutes governing 

retransmission consent.427 In other words, SDC has no basis to support their proposition that 

copyright royalty payments on a per-subscriber basis are the best metric for isolation of the effect 

of copyright royalty payments from the effect of retransmission consent fees and other costs. In 

contrast, other experts repeatedly demonstrate why copyright royalty payments on a per-subscriber 

basis are not a good metric for this proceeding.428 Further, retransmission consent fees would affect 

CSOs’ decisions in selecting stations; however, the fee-based regression does not control for them, 

which makes the fee-based regression unreliable.429 

162. SDC-PFOF ¶ 90: “Balance” in the menu is not captured in Prof. Miller’s model 

because it does not include any variable for or consideration of local stations and their content.430 

In other words, the purported “balance” value to subscribers that Prof. Miller claims to be 

 
426 Tr. 2109:21–25 (R. Miller); Tr. 2107:16–18 (R. Miller).  
427 Ex. 7503 at 35, ¶ 142, n.35 (R. Milller WDT).  
428 CTV-PFOF ¶¶ 202-217; CCG-PFOF ¶¶ 251-253; PS-PFOF ¶¶ 360-365; PTV-PFOF ¶¶ 554-555; JSC-PFOF ¶¶ 
241, 386-388.  
429 CTV-PFOF ¶ 104; Ex. 7213 at 8-9, 28, ¶¶ 8-9, 74 (Bennett WST).  
430 Ex. 7212 at 10, 64 ¶ 3, 124, n.66 (Bennett WRT); Ex. 7213 at 32-34 ¶¶ 87, 94-95 (Bennett WST); Tr. 409:25-
410:23, 419:6-420:3, 459:3-11 (Bennett).  
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estimating cannot reliably be done without considering the local stations.431 The Miller model is 

only presenting one component of the “menu.”432 

163. SDC-PFOF ¶ 97: SDC cites to Prof. Miller for these statements, but Prof. Miller 

provides no citation for this in his testimony; it is merely opinion.433 

164. SDC-PFOF ¶ 98: Prof. Miller’s treatment of minimum-fee systems in Variation 3 

does not cure the underlying defect in royalty-fee-based regressions: royalty cost data for 

minimum-fee systems is not economically meaningful or informative of willingness to pay.434 

Treating minimum-fee systems differently does not make those royalty payments a reliable 

measure of relative marketplace value.435 

165. SDC-PFOF ¶ 99: SDC mischaracterizes Prof. Rysman’s testimony. Prof. Rysman 

did not endorse Prof. Miller’s interpretation of the gamma and delta parameters as valid measures 

of “balance” and “scale” effects for the relevant product. Rather, he questioned whether those 

parameters could be interpreted that way when Prof. Miller applies them only to distant-signal 

content, instead of to the cable system’s full bundle of programming, including local content.436  

166. SDC-PFOF ¶ 105: This argument lacks any citation to testimony or any other 

evidence in the record in this or the prior proceeding, because no witness has testified in either 

proceeding that the Judges’ prior observation was caused by functional-form misspecification.  

 
431 Ex. 7212 at 10, 64 ¶ 3, 124, n.66 (Bennett WRT); Ex. 7213 at 32-34 ¶¶ 87, 94-95 (Bennett WST); Tr. 409:25-
410:23, 419:6-420:3, 459:3-11 (Bennett). 
432 Ex. 7212 at 10, 64 ¶ 3, 124, n.66 (Bennett WRT); Ex. 7213 at 32-34 ¶¶ 87, 94-95 (Bennett WST); Tr. 409:25-
410:23, 419:6-420:3, 459:3-11 (Bennett). 
433 Ex. 7505 at 26, ¶ 132 (R. Miller WST).  
434 CTV-PFOF ¶¶ 136-145.  
435 Ex. 7409 at 82-89 (Rysman WRT). 
436 Tr. 858:7-859:1 (Rysman).  
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167. SDC-PFOF ¶ 138: This is a new analysis, not put forward by any witness (including 

Prof. Miller), and for which no party, including CTV, has been given a chance to evaluate and 

respond. 

168. SDC-PFOF ¶ 140: SDC mischaracterizes the testimony. The issue is minimum fee 

systems with excess capacity and the fee data from those systems that Prof. Miller uses in his 

model to estimate willingness to pay is unreliable and informative.437 Also, while retransmission 

consent costs may impact carriage choice decisions regardless of the content, the impact is on the 

choice not to retransmit outside the local DMA. 438 That data - stations that the CSO did not carry 

- are not accounted for in Prof. Miller’s (or any) regression, and that dynamic has no impact on the 

regression, it is simply unaccounted for.439 

169. SDC-PFOF ¶ 143: Dr. Erdem believes the Miller model suffers from implausible 

assumptions.440 Dr. Erdem stated “While my role will be to assist Prof. Miller in running his 

proposed regression and sensitivities, I maintain that Prof. Miller’s regression analysis will suffer 

from the same improbable assumptions and issues I have outlined above, which are endemic to all 

regression models that attempt to correlate category minutes with a measure of royalty fees[,]” and 

that remains his opinion.441 Dr. Erdem previously stated that “the attempted use of hedonic 

regression […] does not represent the true value of a programming minute and are a result of the 

geographical constraints that each CSO faces, indicating the results presented are meaningless[,]” 

and that remains his opinion.442 Dr. Erdem does not believe in using a regression model like Prof. 

Miller’s in the current proceeding, stating “As I have said before, I doubt that the application of a 

 
437 CTV-PFOF ¶¶ 136-147.  
438 CTV-PFOF ¶ 94 
439 CTV-PFOF ¶¶ 103-106.  
440 CTV-PFOF ¶ 218.  
441 CTV-PFOF ¶ 219. 
442 CTV-PFOF ¶ 220. 
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hedonic or hedonic-inspired regression model is justified in the context of the copyright royalty 

system, because I do not believe the assumption that P = MR = MC can be accepted when the price 

is compulsory. Without this assumption, I do not see how a hedonic-inspired regression can reveal 

anything meaningful. However, for the purpose of my remaining testimony, I will assume that the 

theoretical basis for a hedonic-inspired regression is justified in this context, and I will proceed to 

discuss the proper approach to model such a theory.”443 

170. SDC-PFOF ¶ 149: Neither Prof. Miller nor Dr. Erdem disclosed this imputation 

before their surrebuttal testimony, and they did so only after Dr. Bennett and other experts 

criticized the imputation and the bias it introduces.444 Even after disclosing the imputation, Prof. 

Miller offered no substantive or valid response to the criticism.445 First, he tried to deflect by 

asserting that “the same approximation has been applied by every regression expert since Dr. 

Crawford.”446 That assertion is false, however, because Prof. Miller used imputed subscriber 

counts as the denominator in constructing his imputed dependent variable—royalty per 

subscriber.447 No other regression expert imputed royalty per subscriber or used an imputed 

subscriber count in this manner.448 Thus, no other regression expert used the same 

approximation.449 Second, Prof. Miller attempted to downplay the bias that is introduced by his 

imputation.450 Although he ultimately conceded that his particular imputation introduces 

measurement error, he erroneously “conclude[d] that measurement error in the number of 

subscribers results in less precise estimates, but not bias,” which is incorrect.451 Prof. Miller 

 
443 CTV-PFOF ¶ 220. 
444 CTV-PFOF ¶ 203. 
445 CTV-PFOF ¶ 204.  
446 CTV-PFOF ¶ 204. 
447 CTV-PFOF ¶¶ 204, 216-217. 
448 CTV-PFOF ¶¶ 204, 216-217. 
449 CTV-PFOF ¶¶ 204, 216-217. 
450 CTV-PFOF ¶ 205. 
451 CTV-PFOF ¶¶ 205-208. 
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himself testified that ignoring the differences in subscription prices across different subscriber 

groups, systems, and accounting periods is a serious form of measurement error, and that Dr. Tyler 

avoids this specific problem of measurement error in the number of distant subscribers by using 

subscriber group revenues, instead of subscribers, as the denominator in his dependent variable, 

but this choice effectively trades one kind of measurement error for a more serious one, by 

ignoring the differences in subscription prices across different subscriber groups, systems, and 

accounting periods.452 Because the subscriber group price is not observed, the system price is being 

mistaken for the subscriber group average price, which removes critical variation and leads to 

biased results.453 

171. SDC-PFOF ¶ 152: Dr. Erdem cites to the Wooldridge article, but that is limited to 

linear regression models. In contrast, Dr. Bennett’s testimony and the literature explain that while 

measurement error may be innocuous unless it is correlated with the regressors in a linear model, 

that does not hold generally in the context of non-linear models like Dr. Miller’s; measurement 

error, even if it were uncorrelated, can still introduce bias.454 In other words, even if the Miller 

model were implemented correctly by Dr. Erdem (which it was not), the data limitation creates 

measurement error that can bias estimates in a nonlinear model.455 

172. SDC-PFOF ¶ 169: This is incorrect. Dr. Bennett noted several deficiencies in Dr. 

Erdem’s implementation of the Miller model, including an unconventional and improper 

implementation of heteroskedastic errors.456 Dr. Bennett provided evidence that a correct 

implementation would lead to a substantially improved global maximum.457 Dr. Erdem 

 
452 SDC-PFOF ¶ 153 (emphasis added); CTV-PFOF ¶ 210. 
453 CTV-PFOF ¶¶ 212-214. 
454 Tr. 470:25-471:11 (Bennett); Ex. 2018 (Stapleton_1984_Censored Normal Regression with Measurement Error).  
455 Tr. 470:25-471:11 (Bennett); Ex. 2018 (Stapleton_1984_Censored Normal Regression with Measurement Error). 
456 CTV-PFOF ¶ 241.  
457 CTV-PFOF ¶ 241. 
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acknowledged that his method of accounting for heteroskedasticity led to the results of his fixed 

effects variant not being directly comparable with the results of his baseline variant.458 

Nonetheless, Dr. Erdem originally stated that such a comparison was his reason for stopping his 

fixed effects estimation.459  

173. SDC-PFOF ¶ 170: The White paper cited by Prof. Miller is explicitly about the 

linear model: “This paper presents a parameter covariance matrix estimator which is consistent 

even when the disturbances of a linear regression model are heteroskedastic.”460 Dr. Bennett relies 

on economic literature in his WRT that addresses standard error calculations for non-liner models 

like Prof. Miller’s regression model.461   

174. SDC-PFOF ¶ 171: SDC mischaracterizes Dr. Bennett’s testimony. Dr. Bennett 

pointed out that the problem of the standard error calculation method and provided evidence about 

why Prof. Miller’s estimator is incorrect (the likelihood is lower).462 Dr. Bennett does not have the 

responsibility to provide the correct answer; the sponsor of the regression model being offered 

does. 

175. SDC-PFOF ¶ 174: Dr. Bennett cites literature for this proposition.463 Further, the 

number of bootstraps is a separate issue from convergence, though both issues are present in Dr. 

Erdem’s computation.464 

 
458 CTV-PFOF ¶ 241. 
459 CTV-PFOF ¶ 241. 
460 A Heteroskedasticity-Consistent Covariance Matrix Estimator and a Direct Test for Heteroskedasticity by White 
published in Econometrica Vol. 48, pages 817-838 (cited in Ex. 7503 at 42, ¶ 167, n.46 (R. Miller WDT).  
461 Ex. 7212 at 145, n.216 (Bennett WRT) (Amemiya provides that the standard errors are to be estimated within the 
likelihood for Tobit, and the standard R package which does this by default, even for the heteroskedastic case).  
462 Ex. 7212 at 145-147, ¶¶ 326-330 (Bennett WRT). 
463 Ex. 7212 at 152, n.230 (Bennett WRT) (citing Bruce Hansen, Econometrics, (Princeton, NJ: Princeton University 
Press, 2022)).  
464 Ex. 7212 at 152 (Bennett WRT). 
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176. SDC-PFOF ¶ 175: In fact, Dr. Erdem was unable to complete any specification of 

Version 3 that included fixed effects. Professor Miller claims that “[g]iven the sample, my model 

estimated without fixed effects is at its computational limit.”465 Dr. Erdem’s testimony contradicts 

this statement, testifying “[w]ith more time, sensitivities with fixed effects and their potential 

effects on estimated coefficients and royalty shares could have been further investigated.”466  

177. SDC-PFOF ¶ 179: Prof. Miller acknowledged the wide variation in subscription 

prices across MSOs and conceded that the variation his model picks up may be influenced by those 

across system price differences (and not the relative value of the programming).467  

178. SDC-PFOF ¶ 180: SDC mischaracterizes Dr. Bennett’s testimony. What Dr. 

Bennett states is “trivially easy” is not solving the entire fixed effects model (which would require 

fixing Dr. Erdem’s broken implementation) but instead is finding a set of fixed effects coefficients 

that outperforms Dr. Erdem’s baseline model.468 

179. SDC-PCOL ¶ 331: Prof. Miller conceded that there was “considerable variation” 

year-to-year among the shares/results of his model.469 In fact, Prof. Miller stated that the 

“magnitude of these adjustments might be evidence against the model because they seem extreme” 

and that “this is a simple economic model of hedonic demand. For that reason alone, these empirical 

results should be interpreted with caution.”470 Dr. Erdem stated that regression results do not 

represent the true value of a programming minute and are meaningless.471 Further, bias makes a 

regression model unreliable regardless of consistent direction.472 

 
465 Ex. 7505 at 31, ¶ 163 (R. Miller WST).  
466 Ex. 7508 at 20, ¶ 40 (E. Erdem WST); Tr. 2274:10-19 (E. Erdem). See also CTV-PFOF ¶¶ 240, 249.  
467 Tr. 2169:21-2171:7 (R. Miller). See also Ex. 7212 at 85-87, § IV.H.1 (Bennett WRT).  
468 Ex. 7212 at 88, ¶ 192 (Bennett WRT).  
469 CTV-PFOF ¶ 255.  
470 CTV-PFOF ¶ 255. 
471 CTV-PFOF ¶ 220. 
472 Ex. 7107 at 109, ¶ 168 (Harvey WRT); Ex. 7601 at 28-29, 42 ¶¶ 80, 83, 115 (Tyler WRT); Ex. 7110 at 13, ¶ 18 
(Majure WRT).  
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C. The Blackburn Model  

180. PTV-PFOF § A: Dr. Bennett demonstrated that this premise is not necessarily true 

under Dr. Blackburn’s hybrid allocation where he combines the McLaughlin Adjustment (for 

PTV Only CSOs) with regression–based methodologies (for PTV and Others and No PTV 

CSOs).473 For example, Dr. Bennett had shown that Dr. Blackburn’s application of the Tyler 

Model awards CCG more than the maximum royalty pool that CCG should be eligible to receive 

if Dr. Blackburn consistently applied the principles underlying his use of the McLaughlin 

Adjustment for non–PTV claimants.474 

181. PTV-PFOF ¶ 66: 4.4% of the total Basic Fund royalties are tied to the distant 

retransmission of PTV signals from PTV Only CSOs.475 This percent is further reduced to 2.4% 

after restricting to PTV Only CSOs with some elective distant PTV carriage.476 

182. PTV-PFOF ¶¶ 62-70: Dr. Blackburn incorrectly assumes that observed carriage 

directly indicates the relative marketplace value of PTV programming, even though use of 

royalties paid is not economically supported and is contradicted by Dr. Blackburn’s testimony that 

royalties paid do not represent relative value.477 Dr. Bennett, Mr. Harvey, and Ms. Martin have all 

shown that a considerable proportion of PTV’s distant carriage is non-elective, which means that 

the observed carriage of PTV signals does not necessarily reveal a CSO’s preference or its 

willingness-to-pay.478 PTV omits that only a minority of the subscribers from PTV Only CSOs 

receive distant PTV signals.479 For example, Chris had shown that 85% of the royalties paid by 

 
473 Ex. 7212 at 120-125, § VI.E (Bennett WRT).  
474 Ex. 7212 at 120-125, § VI.E (Bennett WRT). 
475 CTV-PFOF ¶¶ 272-274.  
476 CTV-PFOF ¶¶ 272-274. 
477 CTV-PFOF ¶¶ 258-274.  
478 CTV-PFOF ¶¶ 120-124. See also CTV-PFOF ¶¶ 284-293, 298-303. 
479 Ex. 7212 at 112-115 (Bennett WRT); Ex. 76012 at 49-50 (Tyler WRT); Ex. 7110 at 31-32, 58 (Majure WRT).  
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PTV Only CSOs arise from the CSOs’ obligation to pay the minimum fee, rather than the distant 

retransmission of PTV signals (i.e., the remaining 15%).480 

183. PTV-PFOF ¶ 106: Dr. Blackburn is extrapolating his unreliable share for PTV Only 

CSOs (which account for a sizable portion of the Basic Fund royalties paid) to the No Distant 

Signal CSOs, but this extrapolation is inappropriate.481 

184. PTV-PFOF ¶ 100: Dr. Blackburn’s hybrid allocation involves running the 

regression–based methodologies on the smaller subset of No PTV CSOs and generates results that 

are not statistically reliable.482 

185. PTV-PFOF ¶¶ 73-74: Dr. Blackburn incorrectly assumes that observed carriage 

directly indicates the relative marketplace value of PTV programming.483 Dr. Bennett, Mr. Harvey, 

and Ms. Martin have all shown that a considerable proportion of PTV’s distant carriage is non-

elective, which means that the observed carriage of PTV signals does not necessarily reveal a 

CSO’s preference or its willingness-to-pay.484 Non-PTV experts have testified and provided 

evidence that directly refutes the point that 100 percent of PTV-Only CSOs’ value from distant 

signals came from Public Television copyrighted works, regardless of whether or not the system 

paid the minimum fee or any distant signals were subject to mandatory carriage or incurred an 

incremental royalty cost.485 In fact, Dr. Blackburn conceded that if the determination was made 

that there was no value provided by must-carry, must-carry with indemnification, multicast, and 

the like, then the PTV Only category could be treated like a No Distant Signal group.486 The 

quotation in footnote 76 is misleading, since it only captures a fragment of Prof. Marx’s testimony. 

 
480 Ex. 7212 at 112-115 (Bennett WRT).  
481 CTV-PFOF ¶¶ 310, 312. 
482 Ex. 7212 at 76-80 (Bennett WRT).  
483 CTV-PFOF ¶¶ 258-274.  
484 CTV-PFOF ¶¶ 120-124. See also CTV-PFOF ¶¶ 284-293, 298-303. 
485 CTV-PFOF ¶¶ 258-274, 284-305.  
486 CTV-PFOF ¶ 303.  
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In her same response to that question, Prof. Marx also testified that duplication could have 

implications, if the distant PTV signals are 100% duplicated with another local PTV signal (in 

which case the distant PTV signals are not adding value).487 Prof. Marx testified that the 

availability of distant PTV signals on PBS Live Streaming is informative of PBS’s willingness to 

sell the content at a low or zero price (i.e., this is a factor that can implicate how we think about 

PTV’s relative value).488 

186. PTV-PFOF ¶¶ 77-78: Dr. Blackburn incorrectly assumes that observed carriage 

directly indicates the relative marketplace value of PTV programming.489 Dr. Bennett, Mr. Harvey, 

and Ms. Martin have all shown that a considerable proportion of PTV’s distant carriage is non-

elective, which means that the observed carriage of PTV signals does not necessarily reveal a 

CSO’s preference or its willingness-to-pay.490 Further, there is no support for or evidence that the 

CSOs would pay the minimum fee or the calculated royalties in the absence of Section 111 

compulsory license in the hypothetical market; in fact, Dr. Blackburn’s testimony contradicts 

that.491 

187. PTV-PFOF ¶ 82: None of the citations support this point. Further, the parenthetical 

mischaracterizes Prof. Marx’s testimony, as “must” is considerably more aggressive than to how 

she responded to the absurd hypothetical. 

188. PTV-PFOF ¶¶ 86-87: Dr. Tyler did not argue that Dr. Blackburn’s methodology 

should be performed at the subscriber group-level.492 He was pointing to the fact that only a 

minority of the subscribers from PTV Only CSOs receive distant PTV signals and as such, Dr. 

 
487 Tr. 210:25-213:8 (Marx).  
488 CTV-PFOF ¶¶ 41, 43, 305.  
489 CTV-PFOF ¶¶ 258-274.  
490 CTV-PFOF ¶¶ 120-124. See also CTV-PFOF ¶¶ 284-293, 298-303. 
491 CTV-PFOF ¶¶ 258-274. 
492 Tr. 2507:11-2508:19 (Tyler).  
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Blackburn’s approach introduces a large disconnect between the royalties paid and any potential 

value generated by distant signal retransmission.493 Dr. Tyler was providing his rationale for why 

100% of the royalties paid should not be allocated to PTV Only CSOs (as opposed to advocating 

for the calculation to be done at the subscriber group-level).494 

189. PTV-PFOF ¶ 91: Dr. Blackburn improperly applies his methodology at the 

subscriber group level.495 

190. PTV-PFOF ¶¶ 92, 93, 181, 182: Most of the PTV Only CSOs had significant excess 

capacity.496 The examples are illustrations of an issue that appears to be pervasive according to 

multiple experts.497 PTV also acknowledges this fact.498 

191. PTV-PFOF ¶ 184: PTV omits that Dr. Blackburn actually only does that for PTV; 

for the other claimants, he proposes using one of the other methods he finds unreliable, only after 

he takes out 40.9% of the royalties paid for PTV.499 

192. PTV-PFOF ¶ 104: During his oral testimony, Dr. Blackburn conceded that 

subscriber groups with no distant carriage from PTV Only CSOs reveal no preference.500 In that 

case, the 85% of royalties paid from PTV Only CSOs that are not tied to distant signal 

retransmission should be treated akin to the No Distant Signal category.501 

193. PTV-PFOF ¶¶ 108-110: It is not undisputed that for the PTV Only CSOs, the 

relative marketplace value of programming on their distant signals must be 100 percent.502 

 
493 Tr. 2507:11-2508:19 (Tyler). 
494 Tr. 2507:11-2508:19 (Tyler). 
495 CTV-PFOF ¶¶ 275-283.  
496 CTV-PFOF ¶ 269, 294-301. 
497 CTV-PFOF ¶ 269, 294-301; Ex. 7601 at 48-51 (Tyler WRT).  
498 PTV-PFOF ¶¶ 93, 182.  
499 CTV-PFOF ¶¶ 308-312.  
500 Tr. 1850:18-18512:19 (Blackburn); CTV-PFOF ¶¶ 267-272, 275-283.  
501 CTV-PFOF ¶¶ 267-272, 275-283. 
502 CTV-PFOF ¶¶ 267; Ex. 7110 at 26, ¶ 46 (Majure WRT); Ex. 7209 at 29, ¶ 68 (Marx WRT); Tr. 486:9-487:14 
(Bennett). See also CTV-PFOF ¶¶ 258-305, 308-312.   
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194. PTV-PFOF ¶ 111: The Judges found the McLaughlin Adjustment credible as a way 

to overcome a deficiency in the Bortz Survey (namely, that the Bortz Survey excludes PTV-Only 

and Canadian-Only systems).503 The Judges did not apply that logic to and regression model, 

including the Tyler Model, which the Judges afforded primary weight for PTV.504 The McLaughlin 

Adjustment should not be used as a standalone valuation principle; it is incompatible with existing 

regression-based allocation methodologies.505 

195. PTV-PFOF ¶ 120: Dr. Blackburn’s proposed shares would incorporate the results 

from regression-based and survey-based approaches that he acknowledged had limitations.506 PTV 

and Dr. Blackburn provide no basis to support the claim that the PTV share would increase from 

~25% in 2017 to between 42-64% in the following time period. Dr. Blackburn erroneously claims 

that observed carriage directly indicates the relative marketplace values for PTV programming.507 

Dr. Blackburn’s “absolute least” PTV share is flawed and unreliable.508 Dr. Blackburn’s minimum 

estimated PTV share is similarly flawed and unreliable.509 Dr. Blackburn’s PTV and other claimant 

allocations based on the Bortz survey fail to account for Non-Elective Carriage and rely on a 

weighting method that is disavowed by the witnesses putting forward the Bortz Survey.510 Dr. 

Blackburn’s PTV and other claimant allocations that utilize the George and Tyler regressions are 

internally inconsistent and unreliable.511 Dr. Blackburn’s hybrid allocation involves running 

Professor George’s and Dr. Tyler’s regressions on smaller subsets of data, generating results that 

 
503 2014-2017 Determination at 54242, 54249. 
504 2014-2017 Determination at 54257.  
505 CTV-PFOF ¶¶ 308-312; Ex. 7212 at 120-125, § VI.E (Bennett WRT); Tr. 494:15-496:6 (Bennett); Ex. 7213 at 
37, ¶ 109 (Bennett WST); Ex. 7209 at 31-32, § II.B.1.c (Marx WRT). 
506 PTV-PFOF ¶¶ 112-118.  
507 Ex. 7212 at 110-111 (Bennett WRT).  
508 Ex. 7212 at 111-115 (Bennett WRT). 
509 Ex. 7212 at 115-116 (Bennett WRT). 
510 Ex. 7212 at 116-120 (Bennett WRT). 
511 Ex. 7212 at 120-125 (Bennett WRT). 
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are not statistically reliable.512 In summary, Dr. Blackburn’s approach relies on royalties paid data 

that cannot reveal preference, ignores non-elective carriage, improperly accounts for royalties paid 

as part of the minimum fee, and is entirely uninformative.513 

196. PTV-PFOF ¶ 123: There is no economic rationale for Dr. Blackburn’s treatment of 

No Distant Signal CSOs.514 

197. PTV-PFOF ¶¶ 137, 138: Dr. Blackburn incorrectly assumes that observed carriage 

directly indicates the relative marketplace value of PTV programming.515 Dr. Bennett, Mr. Harvey, 

and Ms. Martin have all shown that a considerable proportion of PTV’s distant carriage is non-

elective, which means that the observed carriage of PTV signals does not necessarily reveal a 

CSO’s preference or its willingness-to-pay.516 

198. PTV-PFOF ¶ 145: The royalty allocation must be closely tied to the relative market 

value of the programs actually retransmitted based on the CSO’s willingness to pay for such 

programs.517 

199. PTV-PFOF ¶ 159: PTV mischaracterizes the testimony to create a non sequitur. In 

the cited testimony of the non-PTV experts, they were responding to an absurd hypothetical 

without clarification; there is still disagreement about what the eligible royalties are (e.g., 100% 

of what?).518 Regardless, there is no basis for the McLaughlin Adjustment as a standalone 

valuation principle.519 Further, Dr. Blackburn conceded that if the determination was made that 

 
512 Ex. 7212 at 125-128 (Bennett WRT). 
513 CTV-PFOF ¶¶ 258-312.  
514 Ex. 7110 at 32-33 (Majure WRT); CTV-PFOF ¶¶ 266-268, 272, 310.  
515 CTV-PFOF ¶¶ 258-274.  
516 CTV-PFOF ¶¶ 110-133. See also CTV-PFOF ¶¶ 284-293, 298-303. 
517 Ex. 7208 at 33 (Marx WDT); Tr. 229:10-17 (Marx); Tr. 1176:11-18, 1233:10-1234:4 (Broderick); Ex. 7410 at 
23-24 (George WDT); Tr. 900:5-16 (George); Ex. 7503 at 22 (R. Miller Amended Corrected WDT); Ex. 7504 at 6-
7, ¶ 17 (R. Miller WRT); Ex. 7600 at 42 (Tyler Amended WDT); Tr. 2450:2-24 (Tyler).  
518 See, e.g., CTV-PFOF ¶¶ 267, 272.  
519 CTV-PFOF ¶¶ 308-312.  
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there was no value provided by must-carry, must-carry with indemnification, multicast, and the 

like (similar to the 2014-2017 Final Determination), then the PTV-Only category could be treated 

like a No Distant Signal group.520 

200. PTV-PFOF ¶ 190: Dr. Bennett, Mr. Harvey, and Ms. Martin have all shown that a 

considerable proportion of PTV’s distant carriage is non-elective, which means that the observed 

carriage of PTV signals does not necessarily reveal a CSO’s preference or its willingness-to-pay.521 

Dr. Blackburn conceded that if the determination was made that there was no value provided by 

must-carry, must-carry with indemnification, multicast, and the like (similar to the 2014-2017 

Final Determination), then the PTV-Only category could be treated like a No Distant Signal 

group.522 PTV also mischaracterizes and misleadingly presents the testimony of Dr. Bennett and 

Dr. Tyler. The citation for Dr. Bennett is within the context of Dr. Tyler’s model of a fee generation 

model.523 Judge Strickler asked “would it be fair to say, then, that given that there’s going to be a 

certain dollar amount paid depending on -- on how many signals you decide to distantly retransmit, 

that once you -- assuming this is an appropriate sequence, once a CSO has decided how -- how 

much in the way of signals or how many signals to distantly retransmit, that you can get a measure 

of or a ranking -- let me say that better -- a ranking of an ordinal preference, but you don’t have 

any cardinal values to assign to -- to those different programs, program categories, within what 

has been selected? Would that be an accurate statement?”524 To which Dr. Bennett replied “So you 

-- you will get an ordinal ranking. I think my concern would be that the ranking is potentially 

distorted by the -- the statutory rates. So if we, you know, were to go back to that first example 

 
520 CTV-PFOF ¶ 303; 2014-2017 Determination at 54189-54192. 
521 CTV-PFOF ¶¶ 110-133. See also CTV-PFOF ¶¶ 284-293, 298-303. 
522 CTV-PFOF ¶ 303; 2014-2017 Determination at 54189-54192. 
523 Tr. 416:10-417:20 (Bennett).  
524 Tr. 417:21-418:9 (Bennett). 
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where a CSO was just interested in having, you know, one of each signal type retransmitted and 

offered to their subscribers and valued them equally, when we look at just the cost, so the SGRP 

cost component, it’s going to automatically assign, you know, four times higher value to the 

independent signal than to the network signal, so -- and irrespective of the view true underlying 

value from the CSO.”525 The citation for Dr. Tyler is within the context of below-minimum-fee 

PTV.526 Judge Strickler asked “So if we were to make an adjustment to reflect that fact, isn’t that 

in the same spirit and the same vein as the adjustment we made for the Canadian signals in 2014-

17?”527 To which Dr. Tyler responds “I think that's probably right. I think there’s a question as to 

how to do that, though, because Dr. Blackburn’s approach would be to assign the entire royalty 

amount for a CSO that selected any, say, PTV, which, by the way, is all essentially minimum fee 

CSOs, and a lot of it is must-carry, but sort of, like, the example I was talking about yesterday, 

where there’s that one subscriber group that if you just calculate through the royalty, it’s $312, and 

yet the overall royalty paid by that CSO was like 79,000, approximate don’t remember the exact 

number. So he essentially wants to assign that entire $79,000 to PTV for what actually is a distant 

signal retransmission affecting a small portion of his -- of that CSO and the subscribers in that 

CSO.”528 Dr. Tyler then explains the issue with that calculation.529 

201. PTV-PCOL ¶¶ 23-24 : For PTV Only CSOs, Dr. Bennett, Mr. Harvey, and Ms. 

Martin have all shown that a considerable proportion of PTV’s distant carriage is non-elective, 

which means that the observed carriage of PTV signals does not necessarily reveal a CSO’s 

preference or its willingness-to-pay.530 Dr. Blackburn conceded that if the determination was made 

 
525 Tr. 418:10-22 (Bennett).  
526 Tr. 2613:2-9 (Tyler).  
527 Tr. 2613:11-14 (Tyler).  
528 Tr. 2613:15-2614:5 (Tyler).  
529 Tr. 2614:6-2616:3. 
530 CTV-PFOF ¶¶ 110-133. See also CTV-PFOF ¶¶ 284-293, 298-303. 
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that there was no value provided by must-carry, must-carry with indemnification, multicast, and 

the like (similar to the 2014-2017 Final Determination), then the PTV-Only category could be 

treated like a No Distant Signal group.531 The Judges found the McLaughlin Adjustment credible 

as a way to overcome a deficiency in the Bortz Survey (namely, that the Bortz Survey excludes 

PTV-Only and Canadian-Only systems.532 The Judges did not apply that logic to the Tyler Model, 

which the Judges afforded primary weight for PTV.533 The McLaughlin Adjustment should not be 

used as a standalone valuation principle; it is incompatible with existing regression-based 

allocation methodologies.534 

202. PTV-PFOF ¶ 402: The calculated royalties associated with PTV Only CSOs is 

$38M between 2018 and 2021, which is ~15% of the total royalties paid by PTV Only CSOs and 

~4.4% of the total Basic Fund royalties across all Form 3 CSOs.535 

D. Prof. Marx’s Abandoned Initial Exploratory Work  

203. SDC-PFOF ¶ 8: Prof. Marx testified that she did initial exploratory work on a 

choice model that she abandoned due to data limitations that should not be relied upon.536 She 

provided written and oral testimony related to the data insights learned from the choice model 

analysis and investigation.537 

204. SDC-PFOF ¶¶ 221-222: Prof. Marx explains that she has not endorsed a “2SLS 

conclusion” or “demand estimation model,” as characterized by Mr. Sanders, and that they are her 

 
531 CTV-PFOF ¶ 303; 2014-2017 Determination at 54189-54192. 
532 2014-2017 Determination at 54242, 54249. 
533 2014-2017 Determination at 54257.  
534 CTV-PFOF ¶¶ 308-312; Ex. 7212 at 120-125, § VI.E (Bennett WRT); Tr. 494:15-496:6 (Bennett); Ex. 7213 at 
37, ¶ 109 (Bennett WST); Ex. 7209 at 31-32, § II.B.1.c (Marx WRT). 
535 Ex. 7212 at 113, Figure 56 (Bennett WRT). See also CTV-PFOF ¶ 270; Ex. 7106 at 12, 610, Table 1 and 22 
(Harvey Corrected WDT); Ex. 7110 at 31, ¶ 58 (Majure WRT). 
536 Ex. 7209 at 24, ¶ 56 (Marx WRT). 
537 Tr 236:17-238:14 (Marx); Ex. 7208 at 44-49, ¶¶ 91-100 (Marx WDT).  
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exploratory work.538 Prof. Marx does not offer her exploratory work as her opinion in her written 

direct testimony because they do not present a reliable model and she abandoned them due to the 

data limitations.539 Not having offered any regression study in evidence in her written direct 

testimony, there were no alternative courses of action considered.540 Prof. Marx produced 

materials underlying her exploratory work including intermediate results in response to a broad 

discovery request from SDC.541 Additionally, Prof. Marx provided analysis related to the data 

limitations she uncovered in her written direct testimony, including that subscriber groups are not 

stable over time.542 

205. SDC-PFOF ¶ 223: SDC mischaracterizes the record and its implication. SDC’s 

citation refers to a discussion of Prof. Marx’s finding that subscriber groups are not stable over 

time, which is a data limitation she uncovered in her choice model exploratory work.543 However, 

it is not the abandoned model but the data limitations that reveal something useful, and Prof. Marx 

presents an analysis related to the data limitation that subscriber groups are not stable over time in 

her written direct testimony, which did not offer any model or study in evidence.544 Further, Prof. 

Marx provided written testimony that the choice model she explored is unreliable and the materials 

produced from that work should not be relied upon; she also explained in her oral testimony how 

she learned of the data issues and their significance as she was investigating the choice model and 

documented all the issues in her written direct testimony.545 

 
538 Ex. 7209 at 24, ¶ 56 (Marx WRT); Tr. 238:8-240:5, 326:17-327:9 (Marx). 
539 Ex. 7209 at 24, ¶ 56 (Marx WRT); Tr. 238:8-240:5, 326:17-327:9 (Marx).  
540 CTV-PCOL ¶ 57.  
541 Ex. 7209 at 24, ¶ 56 (Marx WRT).  
542 Ex. 7208 at 44-49, § V.A.2 (Marx WDT).   
543 Tr 236:17-238:14 (Marx). 
544 Ex. 7208 at 44-49, § V.A.2 (Marx WDT).  
545 Tr 236:17-238:14 (Marx); Ex. 7208 at 44-49, ¶¶ 91-100 (Marx WDT). 
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III. Criticisms of The Bortz Survey Are Unfounded. 

A. Historical Critiques of the Bortz Survey Remain Unpersuasive and Should Be 
Accorded No Weight. 

206. CCG-PFOF ¶ 365: Bortz did require respondents to confirm they were the person 

most responsible for programming carriage decisions, which CCG acknowledges in CCG-PFOF ¶ 

364.546 

207. PTV-PFOF ¶ 664: PTV’s assertion is directly contradicted by the testimony of 

multiple cable industry experts with decades of professional experience, and, if anything, the 

record establishes the opposite—that local and regional CSO respondents are better positioned to 

answer the Bortz Survey than corporate-level personnel. Ms. Payne—herself a headquarters-level 

cable executive—testified that headquarters personnel such as herself would not have known the 

programming carried on distant signals well enough to assign proper valuations, and that she would 

consult local or regional executives on programming value because they would have the “best 

knowledge of” programming specific to their systems.547 Mr. Albert testified that local and 

regional system CSOs are the best survey respondent because they understand their respective 

markets, live within their respective communities, and are closest to the customer.548 He stated he 

had “no doubt that [the local and regional CSOs] have the requisite knowledge and capability” to 

accurately answer the Bortz Survey questions.549 Mr. Nissenblatt’s testimony, to the extent it 

supports this assertion at all, is limited to Comcast—the largest MSO in the country—and does 

not generalize to the broader universe of Bortz Survey respondents. On cross, Mr. Nissenblatt 

acknowledged that for smaller cable operators it “could be more realistic” that local personnel had 

 
546 CTV-PFOF ¶ 323. 
547 CTV-PFOF ¶¶ 470-471. 
548 CTV-PFOF ¶ 463. 
549 CTV-PFOF ¶¶ 463-465. 
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carriage decision-making authority, and that localized decision-making was “more plausible” at 

smaller operators.550 Mr. Nissenblatt further conceded on cross that even he had to consult field-

level employees to verify what was actually being carried on individual systems—confirming that 

local personnel possessed meaningful operational knowledge relevant to answering the Bortz 

Survey questions.551 

208. PS-PFOF ¶ 431: The logical inference PS draws—that the absence of Mr. 

Nissenblatt and his team as respondents necessarily means no Comcast respondent was qualified—

does not follow. The Bortz Survey is an establishment survey in which the respondent reports on 

behalf of the sampled system, not for themselves personally.552 Bortz’s respondent-selection 

process is designed to confirm who is most responsible for programming decisions at each system, 

including referral to the most knowledgeable person regardless of title.553 The question is whether 

individual respondents, whatever their title, were qualified—not whether any particular executive 

participated. Mr. Nissenblatt himself acknowledged on cross that he did not review any actual 

Comcast respondents’ answers and therefore could not say whether those responses were 

unreasonable.554 

209. PS-PFOF ¶ 432: Mr. Nissenblatt was provided a list of Comcast respondent titles 

only—he never saw how those individuals actually responded to the Bortz Survey, never compared 

their responses to anyone else’s, and expressly confirmed that his criticism was not that the 

responses themselves were unreasonable.555 On cross, Mr. Nissenblatt acknowledged that when 

verifying carriage lists in preparation for retransmission consent negotiations, he sent those lists to 

 
550 Tr. 2727:9-24 (Nissenblatt).  
551 Tr. 2746:6-16 (Nissenblatt). 
552 CTV-PFOF ¶ 349. 
553 CTV-PFOF ¶ 323. 
554 Tr. 2747:6-25 (Nissenblatt). 
555 Tr. 2747:6-2748:7 (Nissenblatt). 
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field personnel for confirmation because they were the ones who could verify what was actually 

being carried on their systems.556 This directly establishes that local personnel possessed 

meaningful operational knowledge of carriage relevant to answering the Bortz Survey. Mr. 

Nissenblatt’s testimony is also Comcast-specific; it does not establish that field employees at 

smaller or mid-sized CSOs lacked the knowledge to answer the Bortz Survey and cannot be 

generalized to the broader universe of Bortz respondents. Cable industry witnesses Ms. Payne and 

Mr. Albert—each with decades of professional experience—confirmed that the valuation exercise 

and retransmission consent negotiations are “separate considerations” and that knowledge of 

retransmission consent terms is “completely irrelevant” to providing accurate responses to the 

Bortz Survey.557  

210. PS-PFOF ¶ 434: When asked by Judge Strickler whether his Comcast experience 

with respect to respondent qualifications was representative of other cable companies, Mr. 

Nissenblatt conceded that for smaller operators it “could be more realistic” that local personnel 

had carriage decision-making authority, and that “it could be more plausible that the smaller guys 

had more localism to it[.]”558 This concession directly limits the reach of his opinion to large MSOs 

with a centralized operation like Comcast (none have been identified) and does not extend to the 

full universe of Bortz Survey respondents. Mr. Nissenblatt’s stated basis for generalizing to other 

major MSOs rested primarily on the structure of retransmission consent negotiations—specifically 

the need for MFN-protected carriage to be managed centrally—rather than on any independent 

knowledge of how other CSOs actually allocated programming decision-making authority 

internally.559 That retransmission-consent-driven rationale does not speak to whether field-level 

 
556 Tr. 2746:6-16 (Nissenblatt). 
557 CTV-PFOF ¶¶ 405-406. 
558 Tr. 2727:1-24 (Nissenblatt). 
559 Tr. 2726:5-10 (Nissenblatt). 
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employees at other operators possessed sufficient knowledge to answer the Bortz Survey 

categories. Mr. Nissenblatt never reviewed how any Comcast respondent actually answered the 

Bortz Survey—he was given only a list of respondent titles with no names and no response data.560 

His opinion that those respondents were unqualified therefore rests entirely on inferred information 

access based on title, not on any evaluation of the quality or reasonableness of the responses 

actually given.561 

211. PS-PFOF ¶ 437: The Bortz Survey asks respondents to assess the relative value of 

programming carried on their systems’ distant signals, without regard to whether carriage of any 

particular signal was required under a retransmission consent agreement or what retransmission 

consent fees were paid in connection with that carriage.562 Local and regional CSO personnel are 

both capable of and best situated to perform that relative-value assessment.563 As Ms. Payne 

testified, “[i]t is common in the cable industry to rely on the content acquisition executives at 

headquarters to make the best operator-wide licensing and retransmission consent deals but to rely 

on regional and system-level personnel to know the value of the content on the specific signals 

their systems carried.”564 

212. PS-PFOF ¶ 444: The assertion that “distant” local news programming is 

“substantially less valuable” is contradicted by the record evidence, including Mr. Nissenblatt’s 

own testimony upon which PS relies. Over 90% of imported distant signals were within 150 miles, 

and over 95% within 200 miles—supporting that the vast majority of distant signal importation is 

into neighboring or adjacent markets.565 CTV witnesses Mr. Coles and Mr. Newman provided 

 
560 Tr. 2747:6-2748:7 (Nissenblatt). 
561 Tr. 2747:6-25 (Nissenblatt). 
562 JSC-PFOF ¶ 294. 
563 JSC-PFOF ¶ 294. 
564 JSC-PFOF ¶ 294. 
565 CTV-PFOF ¶ 78. 
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concrete examples—including stations such as WBKO and WDIV—to demonstrate that carriage 

of imported distant stations reflects genuine value in local news, weather, sports, and public affairs 

programming to subscribers in neighboring communities.566 Mr. Nissenblatt himself 

acknowledged that Comcast carried an imported out-of-market station from Salisbury, Maryland 

into Delaware because it was the number one news station for the county and recognized that 

concentrated out-of-market carriage can have value due to commuter and cross-market community 

interest.567 Mr. Nissenblatt acknowledged that Comcast’s carriage decisions sometimes reflected 

the value of out-of-market local news to subscribers in neighboring communities where geographic 

and community overlap existed.568  Additionally, as Mr. Albert testified, CSOs are fully capable 

of distinguishing between content categories, as it is “what they do for a living.”569 

213. PS-PFOF ¶ 445: PS ignores the substantial record evidence that respondents 

understood the survey categories and it inverts the cognitive interview argument—the absence of 

cognitive interviewing by Prof. Mathiowetz is irrelevant to whether respondents understood the 

categories, and the only cognitive interview study in evidence—Prof. Erdem’s—affirmatively 

corroborates the Bortz Survey rather than undermining it. 

a. There is substantial affirmative evidence that Bortz Survey respondents understood the 

programming categories and the valuation task. Mr. Broderick and Mr. Trautman 

monitored approximately 15-20% of the interviews to ensure adherence to best practices 

and reported no instances of respondent confusion or other issues.570 Cable industry experts 

testified to their ability to understand and assign relative values to the programming 

 
566 CTV-PFOF ¶¶ 80-82. 
567 CTV-PFOF ¶ 37. 
568 See CTV-PFOF ¶ 37. 
569 CTV-PFOF ¶ 466. 
570 CTV-PFOF ¶ 327. 
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categories in the Bortz Survey in both the current proceeding and in the prior 2014-2017 

proceeding, and these cable industry experts also explicitly denied that the Bortz Survey 

questions are too complex or difficult to understand.571 For example, Mr. Albert, based on 

his decades of professional experience in the cable industry, reviewed the Bortz Survey 

questionnaire and testified that the questions were “pretty straightforward[,]” “easily 

understandable[,]” and that the content asked about “was very well defined.”572 Mr. Albert 

testified that “it’s fairly easy for [] cable professionals, executives, to distinguish between 

different kinds of content” as it is “what they do for a living.”573 

b. Pre-testing and formal cognitive interviews are not required to establish the validity of a 

survey instrument, such as the Bortz Survey, with a multi-decade history of administration 

to the same target population.574 The absence of cognitive interviews by Prof. Mathiowetz 

does not constitute evidence that respondents failed to understand the categories—it 

reflects the well-established principle that a survey with decades of consistent 

administration, monitored interviews, and no reported respondent confusion does not 

require additional pre-testing validation in each successive proceeding. 

c. Prof. Erdem’s cognitive interview study affirmatively corroborates respondent 

understanding, not confusion. In response to open-ended questions, respondents provided 

responses that align with how Bortz and experts have always interpreted the key constant 

sum question, Question 3(a),575 and Prof. Mathiowetz testified that the three respondents 

understood the task related to the valuation question and reflected on factors such as 

 
571 CTV-PFOF ¶¶ 383-384. 
572 CTV-PFOF ¶ 462. 
573 CTV-PFOF ¶ 466. 
574 CTV-PFOF ¶ 380. 
575 CTV-PFOF ¶ 394. 
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attracting and retaining customers.576 Not one of the respondents indicated that the task 

was overwhelming or impossible.577  

214. PS-PFOF ¶ 452: This assertion is a misleading characterization of Mr. Broderick’s 

testimony. Mr. Broderick’s testimony, properly understood, does not endorse volume as an 

allocation criterion. He maintained that cable system operators do not value content—and 

particularly JSC content—based on the volume of minutes, and that the value of that content lies 

in its ability to attract and retain subscribers, making it an improper view that volume equals 

value.578 While Broderick acknowledged on cross-examination that he is asking the Judges to 

consider volume in their determination, he did so only to argue that small amounts of volume can 

equate to a large value allocation579—not to suggest that volume is a proportionate or determinative 

measure of value.  

215. PS-PFOF ¶ 531: PS omits a critical methodological deficiency in Prof. Erdem’s 

cognitive study: the study employed both open-ended questions and detailed probes.580 The 

detailed probes did not follow up on respondents’ prior answers to elicit further elaboration of their 

own perspectives.581 Instead, it introduced new framing—framing that was not grounded in 

anything the respondent had previously said.582 Introducing framing in this manner is not a 

recognized or accepted technique in the field of survey methodology for testing whether 

respondents understand a survey question.583 

 
576 CTV-PFOF ¶ 395. 
577 CTV-PFOF ¶ 396. 
578 Tr. 1176:11-18 (Broderick). 
579 Tr. 1219:12-14 (Broderick). 
580 CTV-PFOF ¶ 399. 
581 CTV-PFOF ¶ 399. 
582 CTV-PFOF ¶ 399. 
583 CTV-PFOF ¶ 400. 
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216. PTV-PFOF ¶ 673: PTV omits that Prof. Erdem failed to review—or produce for 

others to review—the screening data for her study in order to try to understand how the pool was 

narrowed from 8,000 potential respondents to ultimately three qualified respondents.584 Failure to 

disclose or be aware of the underlying screening data violates survey practice standards, especially 

where the screening processing dramatically reduces the respondent pool.585 Prof. Erdem’s general 

description of the screening process in her testimony is inadequate, as it omits critical information 

including how each potential respondent was contacted and how it was determined whether a 

potential respondent “passed the screener.”586 

217. SDC-PFOF ¶ 1: SDC mischaracterizes the Bortz Survey methodology. Far from 

being “rusty,” the Bortz Survey has been carefully maintained and refined over the years—

particularly to account for changes in the distant signal environment and to address concerns raised 

in prior proceedings—none of which undermine the Survey’s validity or reliability.587 To the 

contrary, the Bortz Survey’s long history of acceptance confirms its established validity, with the 

CRB consistently relying on it as an acceptable—and often the primary—measure of relative value 

in prior allocation decisions.588 

218. SDC-PFOF ¶ 282: SDC omits the plain text and structure of the Bortz questionnaire 

and this criticism is contradicted by industry witness testimony and Prof. Erdem’s own cognitive 

interview study. 

a. Both questions 2 and 3 of the Bortz Survey are structured to direct respondents’ attention 

exclusively to the distant signals the system actually carried. For question 2, the interviewer 

 
584 JSC-PFOF ¶ 277. 
585 JSC-PFOF ¶ 277. 
586 Ex. 7113 at 19, ¶ 56 (Mathiowetz WST).  
587 CTV-PFOF ¶¶ 335-39, 358; CTV-PCOL ¶ 41.  
588 CTV-PFOF ¶¶ 359-368. 
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identified the distant signals that the respondent is to consider, providing the respondent an 

opportunity to consider the programming categories at issue on the distant signals carried 

by the system before being asked about relative valuations.589 Further, Question 2(a) of the 

questionnaire states: “Industry data indicate that your system serving [community] and 

nearby communities carried the following broadcast stations from other cities in [year.]”590 

The phrase “from other cities” inherently distinguishes these signals from local, in-market 

content. Question 3 asks the respondent to “estimate the relative value” of the categories 

of non-network programming on the distant signals that the system carried during the year 

in question.591 Before seeking the respondents’ estimates, the interviewer reads the 

respondent the list of distant signals to be considered for a second time.592 The interviewer 

also reads the program categories again—reiterating for each category that it is limited to 

the programming broadcast during the year in question on the distant signals listed.593 

b. Industry witnesses reviewing the questionnaire testified that the Survey was clear. SDC’s 

characterization of the Bortz Survey is further contradicted by the testimony of cable 

industry witnesses Ms. Payne and Mr. Albert—each with decades of professional 

experience—who reviewed the Bortz Survey questionnaire and testified that the questions 

were “pretty straightforward[,]” “easily understandable[,]” and “very clear.”594 Indeed, 

cable industry professionals who reviewed the Bortz Survey questionnaire in the 2014-

2017 proceeding reached the same conclusion.595 

 
589 JSC-PFOF ¶¶ 225, 227. 
590 Ex. 7103 at 57 (Bortz Report). 
591 JSC-PFOF ¶ 229. 
592 JSC-PFOF ¶ 229. 
593 JSC-PFOF ¶ 229. 
594 CTV-PFOF ¶¶ 462, 469. 
595 CTV-PFOF ¶¶ 383-384; JSC-PFOF ¶¶ 285-286. 
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c. Even all three respondents to Prof. Erdem’s study noted that they were being asked about 

specifically “distant” or “out-of-market” carriage, contrary to arguments by Drs. Ringold 

and Stec that respondents may conflate local and distant carriage.596  

219. SDC-PFOF ¶ 284: SDC’s assertion is directly contradicted by record evidence. 

Over 90% of imported distant signals were within 150 miles, and over 95% within 200 miles—

supporting that the vast majority of distant signal importation is into neighboring or adjacent 

markets.597 CTV witnesses Mr. Coles and Mr. Newman provided concrete examples—including 

stations such as WBKO and WDIV—to demonstrate that carriage of imported distant stations 

reflects genuine value in local news, weather, sports, and public affairs programming to 

subscribers in neighboring communities.598  

PS witness Mr. Nissenblatt acknowledged that Comcast’s carriage decisions sometimes 

reflected the value of out-of-market local news to subscribers in neighboring communities where 

geographic and community overlap existed and provided two such examples.599 Mr. Nissenblatt 

testified that Comcast carried an imported out-of-market station from Salisbury, Maryland into 

Delaware because it was the number one news station for the county and recognized that 

concentrated out-of-market carriage can have value due to commuter and cross-market community 

interest.600 He also testified about the Philadelphia/New Jersey border market, where carriage 

included both a New York Fox station and a Philadelphia Fox station, and confirmed that 

Philadelphia had influence coming into the New York side—with New York stations reaching 

Mercer County/Trenton and Philadelphia stations present on the Middlesex side—because people 

 
596 JSC-PFOF ¶ 289. 
597 CTV-PFOF ¶ 78. 
598 CTV-PFOF ¶¶ 80-82. 
599 See CTV-PFOF ¶ 37. 
600 CTV-PFOF ¶ 37. 
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“had an interest in both sides of the marketplace.”601 Thus, the record establishes that the 

overwhelming majority of distant signal carriage is into adjacent and neighboring markets where 

local news programming retains, and is actively sought for, its genuine subscriber value. 

B. SDC’s “Retransmission Consent Contamination” Theory Is a Red Herring 
Based on a Deeply Flawed Cognitive Interview Study. 
220. CCG-PFOF ¶ 145: CCG relies exclusively on Prof. Erdem’s oral testimony for this 

conclusion because there is no support for it in her written testimony.602 More significantly, CCG 

omits that, in the very next line of questioning,603 Prof. Erdem conceded that CTV is not mentioned 

anywhere in the concluding paragraph of her written testimony.604 Moreover, Prof. Erdem admits 

that stations subject to retransmission consent fees can carry many categories of programming, not 

just the programming of the Commercial Television claimants, yet her conclusion disregards the 

actual responses from the three respondents605 and improperly singles out the Commercial 

Television claimants as the sole beneficiaries of any inflated valuation based on her cognitive 

study.606 

221. PS-PFOF ¶¶ 534-544; CCG-PFOF ¶¶ 143, 144: PS and CCG erroneously advance 

various conclusions drawn from Prof. Erdem’s highly methodologically flawed study, none of 

which should be relied upon. The study suffers from numerous deficiencies, including, among 

others: (i) it yielded only three respondents out of 8,000 potential respondents; (ii) it is non-

statistically generalizable; (iii) it questioned respondents only with respect to their 2024 

programming decisions; (iv) it did not actually ask respondents to answer the Bortz questions; (v) 

it employed several invalid techniques for testing survey questions—including improperly probing 

 
601 CTV-PFOF ¶ 83. 
602 CTV-PFOF ¶ 412. 
603 Tr. 2008:8-18 (T. Erdem). 
604 CTV-PFOF ¶ 412. 
605 Ex. 7512 at 100, 109, Appendices F.1-6, F.2-8 (T. Erdem WRT). 
606 CTV-PFOF ¶ 413. 
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respondents and failing to produce screener data for review; and (vi) it made no attempt to 

distinguish or acknowledge that different claimant groups have different exposure to 

retransmission consent fees.607 

222. SDC-PFOF ¶ 1: SDC neglects to acknowledge that, when appropriate, the Bortz 

Survey has accounted for changed circumstances. For example, the Bortz Survey was affirmatively 

updated to address the changed circumstances after WGNA’s discontinuation as a distant signal 

and the resulting increase in minimum-fee systems by changing its weighting methodology 

beginning in 2015 and continuing through 2018–2021 by weighting systems based on the base 

plus 3.75% fee (rather than royalties paid) to account for the overrepresentation of minimum-fee 

systems, and it used an imputation approach for nonrespondents based on carriage 

characteristics.608 Retransmission consent is not a changed circumstance609 but is rather a “red 

herring” that is “completely irrelevant to this proceeding” such that Bortz respondents do not need 

to know the specifics of retransmission consent deals in order to value programming categories 

accurately.610 

223. SDC-PFOF ¶ 4: SDC cites Mr. Sanders for the proposition that Bortz respondents 

could reasonably have interpreted the fixed budget to include retransmission consent fees, but Mr. 

Sanders is not a survey expert and is entirely unqualified to offer opinions about respondent 

interpretation of survey questions.611 SDC likewise cites Dr. Erdem, who is also unqualified and 

is not a survey expert,612 and only offers testimony as to a supposed “correlation” and not the state 

of mind of Bortz respondents.613 Prof. Erdem’s conclusions, based on her highly methodologically 

 
607 CTV-PFOF ¶¶ 389-430; JSC-PFOF ¶¶ 273-279. 
608 CTV-PFOF ¶¶ 336-339. 
609 CCG-PFOF ¶ 73. 
610 CTV-PFOF ¶¶ 405-406. 
611 Tr. 2350:18:25 (Sanders). 
612 Tr. 2201:12-17 (E. Erdem). 
613 CTV-PFOF ¶¶ 419-430. 
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flawed study, are purely based on her unsupported interpretations of the three respondents’ 

answers, which as Judge Strickler noted “makes the whole exercise rather fraught” as one “could 

given a spin on what this person means[,]” further highlighting the lack of reliability and validity 

of her study to support SDC’s assertion.614 

224. SDC-PFOF ¶¶ 4, 45; SDC-PCOL ¶¶ 327, 329, S2: Mr. Sanders’ testimony, for 

which SDC relies upon for these assertions, is unsupported. Mr. Sanders admitted he relied on 

Prof. Erdem’s three-interview, non-statistically generalizable cognitive study—which questioned 

respondents regarding their 2024 programming decisions—to corroborate his quantitative 

hypothesis about how CSOs answered the Bortz Survey in 2018–2021.615 Because Prof. Erdem’s 

study is methodologically incapable of establishing the proposition for which it is cited, Mr. 

Sanders’ reliance on it as corroboration is without foundation.616 Moreover, the gross-versus-net 

value characterization that SDC advances is unsupported by the cited testimony and lacks any 

reliable evidentiary basis in the record; it is, at bottom, pure speculation.  

225. SDC-PFOF ¶ 43, S3: Mr. Sanders’ testimony, for which SDC relies upon for this 

assertion, is unsupported as Mr. Sanders relies on Prof. Erdem’s cognitive interview study to 

validate his conclusion.617 The three respondents in Prof. Erdem’s study—as well as the two 

respondents she disregarded as unqualified—indicate that respondents are not considering 

copyright royalties or retransmission consent costs when interpreting Question 3 of the Survey.618 

For example, one respondent stated  

 
614 CTV-PFOF ¶ 410. 
615 CTV-PFOF ¶ 428. 
616 CTV-PFOF ¶ 429. 
617 CTV-PFOF ¶ 419.  
618 See generally Ex. 7512 at 93-115, Appendix F and 132-145, Appendices G.4, G.5 (T. Erdem WRT). 



101 

 

   

226. SDC-PFOF ¶ 43, S4: Mr. Sanders did not make—and the cited pages do not 

support—the assertion SDC advances. The cited portions of Mr. Sanders’ testimony address only 

the supposed claim that the Bortz Survey did not caution respondents to exclude retransmission 

consent fees from their consideration, and that the Survey’s repeated focus on CSO “spend” could 

cause some respondents to include retransmission consent fees in their relative marketplace 

valuation of CTV. Mr. Sanders’ testimony provides no support whatsoever for the further 

proposition that the Bortz results are “not the relative marketplace value of the copyrights that the 

non-CTV claimant groups otherwise would be able to monetize in the absence of the Section 111 

license.” Moreover, Mr. Sanders relies on Prof. Erdem’s cognitive interview study to validate his 

conclusion620—a study whose respondents, even when subjected to inappropriate directive probes, 

affirmatively stated that they do not consider retransmission consent fees when assigning value to 

the different programming categories.621 For example, one respondent stated  

 and  further confirmed  

 

 

227. SDC-PFOF ¶ 263: Despite her admission that stations subject to retransmission 

consent fees carry many categories of programming, Prof. Erdem, and by extension, Mr. Sanders, 

still improperly conclude it will uniquely influence CTV.623 Moreover, in response to the 

 
619 CTV-PFOF ¶ 404. 
620 CTV-PFOF ¶ 419.  
621 CTV-PFOF ¶ 403. 
622 CTV-PFOF ¶¶ 403-404. 
623 CTV-PFOF ¶ 413. 
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inappropriate directive probes asking respondents to consider retransmission consent fees, 

respondents still state they do not consider them when assigning value to the different 

programming.624 Prof. Erdem’s testimony that “whichever claimant is the one who receives these 

retransmission fees, by definition, will be the one that’s affected in terms of an inflation of the 

allocation[,]”625 is an assumption that is contradicted by the actual responses of the three 

interviewees. Notably, none of the three respondents answer that consideration of retransmission 

consent would uniquely influence CTV programming.626 

228. SDC-PFOF ¶ 267: SDC omits that Prof. Marx demonstrated that Dr. Erdem’s 

analysis fails to account for structural changes in the industry and that, once those changes are 

properly accounted for, CTV’s share of total minutes remained relatively stable while the CTV 

relative value reported in the Bortz Survey continued to increase.627 This pattern is inconsistent 

with Dr. Erdem’s assertion that CTV shares in the Bortz Survey are negatively correlated with 

CTV’s share of total minutes.628 

229. SDC-PFOF ¶ 269; SDC-PCOL ¶ 330, S2: Dr. Erdem’s analysis establishes, at most, 

a correlation between retransmission consent fees and CTV Bortz shares, and it does not establish 

that retransmission consent fees caused any inflation of CTV’s Bortz share. Dr. Erdem 

acknowledges that he “cannot argue or prove causation” with his analysis.629 As Prof. Marx 

explains, two variables with a common time trend may appear statistically correlated even where 

there is no meaningful economic relationship.630 Nor do Mr. Sanders or Dr. Erdem provide 

 
624 CTV-PFOF ¶¶ 403-404. 
625 Tr. 2007:21-2008:7 (T. Erdem). 
626 Ex. 7512 at 99-100, 109, 115, Appendices F.1-5, F.1-6, F.2-8, F.3-4 (T. Erdem WRT) (respondents identify 
syndicated, sports, and news programming as categories that would be affected if retransmission fees were 
considered). 
627 CTV-PFOF ¶¶ 424-425. 
628 CTV-PFOF ¶¶ 424-425. 
629 Tr. 2259:4–8 (E. Erdem). 
630 Ex. 7210 at 32, ¶ 64 (Marx WST).  
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evidence supporting the causal inference they draw from that correlation.631 Prof. Marx further 

explains that Dr. Erdem’s analysis fails to account for important structural changes in the market, 

including the 2015 WGNA conversion and the 2016 PBS–NCTA renewal/reclassification of PTV 

multicast streams, both of which substantially affected claimant-minute shares and confound Dr. 

Erdem’s time-series analysis.632 When Prof. Marx accounts for those changes by excluding 2015 

and 2016, examining the pre-2015 and post-2016 periods separately, and excluding PTV because 

non-commercial stations are unrelated to retransmission consent fees, the resulting pattern is 

inconsistent with Dr. Erdem’s claim that CTV Bortz shares were inflated by retransmission 

consent fees.633 

230. SDC-PFOF ¶ 270: SDC omits that Prof. Erdem’s study did not include Bortz survey 

respondents, did not actually ask respondents to answer the Bortz Survey questions, and did not 

interview respondents with respect to carriage for the years 2018-2021 that are at issue in this 

proceeding.634 For these reasons, among many others, Prof. Erdem’s study is highly 

methodologically flawed, rendering her conclusions wholly unreliable.635 

231. SDC-PFOF ¶ 275: As Prof. Erdem testified, in responding to these open-ended 

questions, none of the three respondents identified retransmission consent fees nor royalties as a 

consideration that would affect their answer.636 In fact, respondents provided responses that align 

with how Bortz and experts have always interpreted the key constant sum question, including 

reflecting on factors such as attracting and retaining customers, customer viewing behavior and 

 
631 CTV-PFOF ¶¶ 423-425.  
632 CTV-PFOF ¶¶ 423-425.  
633 CTV-PFOF ¶¶ 423-425.  
634 CTV-PFOF ¶¶ 392, 415-417. 
635 CTV-PFOF ¶ 391. 
636 CTV-PFOF ¶ 398. 
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demographics, and uniqueness of the content in thinking about how they would respond to the 

questions.637 

232. SDC-PFOF ¶ 276: CTV highlights SDC’s admission that the framing of Prof. 

Erdem’s follow-up questions—“if retransmission consent fees were considered”—is not the same 

as establishing that respondents were in fact considering them. The conditional framing confirms 

what the open-ended responses demonstrate: retransmission consent fees did not arise in any 

respondents’ answers when asked the Bortz Survey questions.638 They arose only after respondents 

were both prompted with the term and asked to consider retransmission consent fees through a 

probing question.639 

233. SDC-PFOF ¶¶ 277, 278: SDC omits that these answers were in response to directive 

probing questions—which does not follow recognized or valid techniques for cognitive 

interviewing—and not open-ended questions to the three respondents.640 

234. SDC-PFOF ¶ 279: SDC’s assertion is defective on at least four independent 

grounds and should not be relied upon. 

a. SDC omits that Prof. Erdem’s conclusion was not derived organically from the open-

ended interview responses but rather relies on responses elicited from interjected framing 

that was advanced despite—not because of—what her respondents actually said.641 In 

responding to the open-ended questions, none of the respondents identified retransmission 

consent fees as a consideration that would affect their answer.642  It is not until they are 

both prompted with the term and asked a probing question that respondents first discuss 

 
637 CTV-PFOF ¶¶ 394-395; see also JSC-PFOF ¶ 289. 
638 CTV-PFOF ¶¶ 398, 401. 
639 CTV-PFOF ¶ 401. 
640 CTV-PFOF ¶¶ 399-400; JSC-PFOF ¶ 277. 
641 CTV-PFOF ¶¶ 389-411. 
642 CTV-PFOF ¶¶ 398. 
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retransmission consent in their answers.643 In response to these inappropriate directive 

probes, respondents still stated they did not consider retransmission consent fees when 

assigning value to the different programming.644  For example, one respondent stated  

 Despite this 

answer, the interviewer continued to probe, stating  

 

 But, once again, the respondent stated  

 

 The respondent further stated  

 

 

b. None of the three respondents, even after directive probing, stated that any consideration 

of retransmission consent fees was unique to CTV programming.649 At least one 

respondent did not expressly mention CTV programming at all in the context of any 

retransmission consent discussion following the directive probe.650  

c. Prof. Erdem’s conclusions are also based on her interpretations of these respondent 

answers which, as Judge Strickler noted, “makes the whole exercise rather fraught” as one 

 
643  CTV-PFOF ¶ 401. 
644 CTV-PFOF ¶ 403. 
645 CTV-PFOF ¶ 403. 
646 CTV-PFOF ¶ 404. 
647 CTV-PFOF ¶ 404. 
648 CTV-PFOF ¶ 404. 
649 Ex. 7512 at 93-115, Appendix F (T. Erdem WRT). 
650 Ex. 7512 at 111-115, Appendix F.3 (T. Erdem WRT). 



106 

“could give a spin on what this person means” which further highlights the lack of 

reliability and validity of Prof. Erdem’s study.651 

d. Without support in her written testimony, Prof. Erdem testified at trial that one of the 

conclusions of her study was “retransmission consent payments are made directly to CTV 

. . . who are uniquely in this proceeding the party that receives these retransmission consent 

payments from the cable system operators. And, therefore, it's likely that a Bortz 

respondent will attribute some of those payments to that category when making relative 

valuations. Or to that claimant-to news and public affairs programs.”652 But, retransmission 

consent fees are not unique to CTV and do not attach to CTV programming specifically, 

which Prof. Erdem admitted during cross-examination.653 Retransmission consent fees 

attach to commercial broadcast signals, which carry programming belonging to multiple 

claimant groups.654 Prof. Erdem admits that she made no attempt to distinguish or 

acknowledge the fact that different claimant groups have different exposure to 

retransmission consent fees, as two of the claimant groups (CCG and PTV) do not have 

retransmission consent requirements for broadcast of distant signals.655 If retransmission 

consent fees are associated with the commercial broadcast signal rather than with any 

specific programming category, any inflation in Bortz responses—if it existed at all—

would affect all programming carried on commercial stations, not CTV specifically.  

Accordingly, Prof. Erdem’s cognitive study should receive little to no evidentiary weight 

in the allocation of cable royalties for the 2018-2021 proceeding.656 

 
651 CTV-PFOF ¶ 410. 
652 CTV-PFOF ¶ 412. 
653 CTV-PFOF ¶ 413. 
654 CTV-PFOF ¶¶ 56, 413. 
655 CTV-PFOF ¶ 414. 
656 CTV-PFOF ¶ 411; CTV-PCOL ¶ 60.  
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235. SDC-PFOF ¶ 280: It is misleading to claim that retransmission consent fees are 

“paid exclusively to the copyright owners comprising the CTV.” Instead, retransmission consent 

fees are paid to broadcast station owners for the right to retransmit a commercial broadcast signal 

as a whole—a signal that may carry programming belonging to multiple claimant groups, 

including PS, CTV, SDC, and JSC and typically includes network programming.657 

236. SDC-PFOF ¶ 281; CCG-PFOF ¶ 143, S3: SDC and CCG ignore that retransmission 

consent fees are paid for the right to retransmit a commercial broadcast signal as a whole—a signal 

that may carry programming belonging to multiple claimant groups, including PS, CTV, SDC, and 

JSC and often includes network programming.658 The right to receive retransmission consent 

payments applies to a licensee of the television station and not the holders of the copyrights in the 

various programs on the station,659 effectively eliminating any opportunity of a double payment. 

An increase in retransmission consent fees is not going to reveal any information about the relative 

market value of the different content groups whose programming is retransmitted by the broadcast 

station owner that is eligible to receive retransmission consent fees.660 To the extent retransmission 

consent fees have any effect on survey respondents’ allocations, that effect would be distributed 

across all programming carried on commercial signals—not concentrated in a single claimant 

category.661 

C. Criticisms of The Bortz Survey Weighting are Unfounded.  

237. PTV-PFOF ¶¶ 592-593: Bortz did not interview systems carrying only one 

programming category because it is not possible to obtain a comparative valuation from a single-

 
657 CTV-PFOF ¶¶ 56, 426; Ex. 7513 at 6 (Goodman WRT).  
658 CTV-PFOF ¶¶ 56, 426. 
659 Ex. 7513 at 6 (Goodman WRT).  
660 CTV-PFOF ¶¶ 56, 426. 
661 CTV-PFOF ¶¶ 56, 426. 
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category system; those systems are not ignored but are incorporated into overall estimates through 

the McLaughlin Adjustment.662 Dr. Majure testified that continuing to weight by royalties paid 

after 2014 would distort the results by giving excessive weight to large minimum-fee payers that 

carried very little distant-signal programming.663 For example, the system NYH141 paid $3.034 

million in minimum fees but had only $246,330 in Base + 3.75% fees because it provided no 

distant signals to more than 89% of its subscribers.664 Weighting by total royalties paid for such 

systems would dramatically overweight their survey responses relative to their actual distant-signal 

usage—producing a skewed allocation. Royalty-based weighting is not a neutral or traditional 

alternative; in the post-2015 minimum-fee environment, it is the distortive one. 

238. PTV-PFOF ¶¶ 603-604: PTV’s framing mischaracterizes the purpose of the 

weighting. Dr. Majure testified that it is appropriate to use Base + 3.75% fees as a usage-based 

weighting metric even though most systems ultimately pay the minimum fee rather than their 

calculated Base + 3.75% fees.665 The Base + 3.75% are used only to weight survey responses in 

proportion to the intensity of each system’s use of the Section 111 license—not to infer subscriber 

demand from payment amounts.666 

239. PTV-PFOF ¶¶ 116, 605-607: The fact that the Judges did not adopt Base + 3.75% 

fee weighting in the prior 2014-2017 proceeding does not establish that the methodology is 

unreliable or that the Judges rejected it on its merits. The 2014-2017 proceeding covered a 

transition period during which the minimum-fee environment was still emerging; the record in the 

2018-2021 proceeding more fully documents the structural change in the distant-signal 

 
662 CTV-PFOF ¶¶ 345, 351, 378; JSC-PFOF ¶ 196. 
663 JSC-PFOF ¶ 244. 
664 JSC-PFOF ¶ 244. 
665 JSC-PFOF ¶ 245. 
666 JSC-PFOF ¶ 245. 
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marketplace that motivates the weighting change.667 The Base + 3.75% weighting was a direct 

response to the post-2015 market structure in which the statutory minimum fee became pervasive 

and severed the link between total royalties paid and distant-signal usage.668 Moreover, the 

weighting approach has been evaluated and supported by both a survey methodology expert and 

an economist in this proceeding.669 

240. PTV-PFOF ¶¶ 608-612: PTV’s principal argument is that the shift from royalty-

based weighting to Base + 3.75% weighting moves 17.6% of 2018-2021 cable royalties away from 

PTV. But a correction that produces a significant numerical effect is not for that reason outcome-

determinative—it reflects the magnitude of the underlying methodological problem the correction 

is designed to address, which here is that after WGNA’s discontinuation as a distant signal, total 

royalty fees for most systems no longer reflected the distant-signal usage of those systems and 

instead largely reflected the minimum fee.670 

D. Criticisms of The Bortz Survey Must-Carry Adjustment are Unfounded.  

241. PTV-PFOF ¶¶ 636-638: The Judges previously expressed concern that the 

McLaughlin Adjustment can assign 100% value to PTV even where carriage was compelled by 

must-carry and reimbursed or indemnified, making the correction directly responsive to the 

Judges’ prior guidance rather than an outcome-drive choice.671 That the correction produces a 

significant numerical effect reflects the pervasiveness of must-carry carriage in the PTV-only 

system data.672 A correction is large when the problem it corrects is large. 

 
667 CTV-PFOF ¶¶ 136-147, 337-338. 
668 JSC-PFOF ¶¶ 241-242. 
669 JSC-PFOF ¶¶ 242-243. 
670 CTV-PFOF ¶¶ 335-337. 
671 CTV-PFOF ¶¶ 369-375; JSC-PFOF ¶¶ 247-250. 
672 CTV-PFOF ¶¶ 110-133. 
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242. PTV-PFOF ¶ 639: Setting aside the must-carry label, there is an independent, 

affirmative basis for assigning zero value to PTV multicast streams: the multicast agreements 

themselves demonstrate that CSOs’ willingness to pay for that content is zero.673 

243. PTV-PFOF ¶ 641: As an initial matter, the factual premise of this proposed finding 

carries little analytical weight because commercial must-carry of distant signals is a highly limited 

phenomenon. A distant commercial signal would only be entitled to must-carry in unusual 

circumstances—for example, on DMA-straddling systems unable to split lineups by 

community.674 Commercial must-carry is unlikely because modern digital architecture allows 

cable systems to restrict delivery of signals to only areas where they are local, making inadvertent 

distant commercial must-carry scenarios exceedingly rare.675 Even if commercial must-carry exists 

at the margins, it would contaminate regression-based royalty allocation methodologies for the 

same fundamental reason that PTV must-carry carriage does: non-elective carriage undermines the 

revealed-preference inference.676 PTV’s proposed finding, at best, identifies a theoretical 

consideration applicable to all methodologies, not one that specifically weakens Bortz or the must-

carry correction. It provides no basis to reject the must-carry correction or to increase PTV’s 

royalty share. 

IV. Critiques of the Analytical Framework Offered by CTV’s Expert Witnesses Are 
Unavailing. 

A. Prof. Marx’s Canadian Upper Bound Is an Appropriate Constraint. 

244. CCG-PFOF ¶ 27: Canadian stations being retransmitted beyond the immediate 

Canada/U.S. border region are rare, as Canadian stations are not retransmitted to most of the 

 
673 CTV-PFOF ¶¶ 119, 461. 
674 JSC-PFOF ¶ 143. 
675 CTV-PFOF ¶ 134. 
676 CTV-PFOF ¶ 135. 
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Canada Zone, providing economic evidence of relatively low demand.677 Cable system operators 

farther from the Canadian border are less likely to carry Canadian signals.678 Prof. Marx presented 

evidence that CSOs chose not to carry Canadian signals even in the southern part of Canada Zone, 

suggesting that it is not profitable for CSOs to carry Canadian signals, especially farther from the 

Canadian border.679 

245. CCG-PFOF ¶¶ 46, 48: The licensing issue that CCG raises would also be an issue 

for retransmission outside of the Canada Zone. Ms. Kirshenblatt testified that Canadian stations 

do not have the license rights to retransmit their programming into the United States outside of 

their right under the compulsory royalty structure.680 Prof. George acknowledged that contracts, 

such as for licensing rights, would be a cost to retransmitting programming outside of the Canada 

Zone.681 Prof. George acknowledged that her regression model does not include any variables that 

would account for the limitations on carriage in retransmission consent agreements.682 Further, 

Prof. Marx presented evidence that CSOs chose not to carry Canadian signals even in the southern 

part of Canada Zone, suggesting that it is not profitable for CSOs to carry Canadian signals, 

especially farther from the Canadian border.683 

246. CCG-PFOF ¶¶ 50-51, 295-296: CCG omit that over 90% of the distant signals 

imported were within 150 miles of the community served, and over 95% were within 200 miles.684 

In contrast, Prof. George’s extended model of demand for Canadian signals includes reaching New 

Orleans, which is approximately 850 miles from the Canadian border.685 In fact, there is no 

 
677 CTV-PFOF ¶¶ 497, 503, 524.  
678 CTV-PFOF ¶¶ 497, 503.  
679 CTV-PFOF ¶ 524. 
680 CTV-PFOF ¶ 520. 
681 CTV-PFOF ¶ 521. 
682 CTV-PFOF ¶ 521. 
683 CTV-PFOF ¶ 524. 
684 Ex. 7211 at 46-47 (Bennett WDT).  
685 Ex. 7210 at 9-10, ¶ 15 (Marx WST).  
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evidence that it is feasible for CSOs to retransmit Canadian signals to, e.g., New Orleans.686 In the 

2014-2017 Final Determination, the Judges found that “not only is the value of any hypothetical 

retransmission outside the Canada Zone speculative, there is also no showing that, as a technical 

matter, such transmissions further away from the Canada Zone would be feasible.”687 The 

examples in Figure 5 only show retransmission to states that are close to the Canadian border, 

where (1) demand for CCG is higher and (2) lower cost to retransmit the station (e.g. no additional 

infrastructure is needed).688 All of these Figure 5 examples are close to the Canadian border; 

meanwhile, Prof. George’s extended model estimated demand of Canadian stations in Florida and 

Louisiana which are all far away from the Canadian border.689 Figure 5 is consistent with what 

Prof. Marx suggested, and contradicts Prof. George’s estimation of demand further from the 

Canada Zone. There is almost no carriage of Canadian signal in the southern part of the Canada 

Zone.690 When asked by Judge Strickler if there is an economic limitation and if it is too expensive 

to be able to do it in a reasonable or realistic fashion, Prof. George responded that “if it’s profitable 

to retransmit a distant signal, then the technology will be put in place.”691 Using Prof. George’s 

logic, the CSOs did not carry Canadian signals in the southern part of the Canada Zone because it 

is not profitable to do so. Otherwise, the CSOs would have carried them given they are allowed 

 
686 Ex. 7210 at 9-10, ¶ 15 (Marx WST). 
687 2014-2017 Determination at 54227. 
688 See Ex. 7210 at 6-8, ¶¶ 10-11 and Figures 1-2 (Marx WST); Tr. 258:21-259:14 (Marx); Ex. 7412 at 42-44, Figure 
1 (George WRT). See also Tr 982:19-983:19 (George), 2014-2017 Determination at 54227 (“...there is also no 
showing that, as a technical matter, such transmissions further away from the Canada Zone would be feasible. See 
SDC PFF ¶ 219 (‘‘[W]hile the statutory limitation restricting carriage of Canadian television stations to within 150 
miles of the U.S.-Canada border or north of the forty-second parallel (the ‘‘Canadian Zone’’) is set forth in section 
111(c)(4) and could therefore be rendered inapplicable in a hypothetical market without the section 111 compulsory 
license, the laws of physics would still operate as a practical physical limitation on Canadian station broadcast 
signals, absent an alternative (and more costly) delivery method such as fiber or satellite feeds.’’) (emphasis 
added).”). 
689 Ex. 7412 at 42-44, Figure 1 (George WRT); Ex. 7210 at 9-10, ¶ 15 (Marx WST). 
690 See Ex. 7210 at 6-8, ¶¶ 10-11 and Figures 1-2 (Marx WST); Ex. 7208 at 50-51, Figure 19 (Marx WDT); Tr. 
258:21-259:14 (Marx); CTV-PFOF ¶ 503.  
691 Tr. 959:20-960:15 (George). See also CTV-PFOF ¶ 523. 
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and the marginal cost is low (many of the CSOs are paying the minimum fee).692 For these reasons, 

Prof. George’s extended model is flawed. 

247. CCG-PFOF ¶ 52, 53; CCG-PCOL ¶ 525: CCG do not present any evidence that it 

is technologically or economically feasible to retransmit Canadian signals far away from the 

Canada Zone. All of CCG’s examples show retransmission to states that are close to the Canadian 

border, where (1) demand for CCG is higher and (2) lower cost to retransmit the station (e.g. no 

additional infrastructure is needed).693 There is almost no carriage of a Canadian signal in the 

southern part of the Canada Zone.694 When asked by Judge Strickler if there is an economic 

limitation and if it is too expensive to be able to do it in a reasonable or realistic fashion, Prof. 

George responded that “if it’s profitable to retransmit a distant signal, then the technology will be 

put in place.”695 Using Prof. George’s logic, the CSOs did not carry Canadian signals in the 

southern part of the Canada Zone because it is not profitable to do so. Otherwise, the CSOs would 

have carried them given they are allowed and the marginal cost is low (many of the CSOs are 

paying the minimum fee).696 For CCG-PCOL ¶ 525, CCG omit that there may be these technical 

or economic limitations as well. 

248. CCG-PFOF ¶¶ 135, 141, 142: Prof. George conceded that it is possible to make 

predictions about carriage outside the Canada Zone, and that Prof. Marx’s model gave her an 

 
692 Ex. 7208 at 50-51, Figure 19 (Marx WDT); CTV-PFOF ¶ 524. 
693 See Ex. 7210 at 6-8, ¶¶ 10-11 and Figures 1-2 (Marx WST); Tr. 258:21-259:14 (Marx); Ex. 7412 at 42-44, Figure 
1 (George WRT). See also Tr 982:19-983:19 (George), 2014-2017 Determination at 54227 (“...there is also no 
showing that, as a technical matter, such transmissions further away from the Canada Zone would be feasible. See 
SDC PFF ¶ 219 (‘‘[W]hile the statutory limitation restricting carriage of Canadian television stations to within 150 
miles of the U.S.-Canada border or north of the forty-second parallel (the ‘‘Canadian Zone’’) is set forth in section 
111(c)(4) and could therefore be rendered inapplicable in a hypothetical market without the section 111 compulsory 
license, the laws of physics would still operate as a practical physical limitation on Canadian station broadcast 
signals, absent an alternative (and more costly) delivery method such as fiber or satellite feeds.’’) (emphasis 
added).”). 
694 See Ex. 7210 at 6-8, ¶¶ 10-11 and Figures 1-2 (Marx WST); Ex. 7208 at 50-51, Figure 19 (Marx WDT); Tr. 
258:21-259:14 (Marx); CTV-PFOF ¶ 503.  
695 Tr. 959:20-960:15 (George). See also CTV-PFOF ¶ 523. 
696 Ex. 7208 at 50-51, Figure 19 (Marx WDT); CTV-PFOF ¶ 524. 



114 

opportunity to estimate that demand, but it would be speculative.697 The Judges and other experts 

have agreed it would be speculative.698 Further, even if non-Canada Zone CSOs are excluded, the 

resulting CCG royalty allocations are close to those in the original analysis because the predicted 

probability of Canadian signal carriage outside the Canada Zone is low.699 The contribution of 

non-Canada Zone CSOs to the CCG upper bound is small (about 0.1%).700 Prof. Marx’s CCG 

upper bound is largely unchanged when restricted to the Canada Zone.701 

249. CCG-PFOF ¶¶ 218-220: CCG mischaracterizes Prof. Marx’s testimony, as Prof. 

Marx was rebutting statistics that Prof. George directly presented in Table 5 of her WRT. Prof. 

Marx provided this opinion in response to Prof. George’s calculation in her WRT, where Prof. 

George purports to use a value factor to “convert the predicted share of fees generated from [her] 

extended [logit] model to predicted shares of relative market value for Canadian Claimant 

programming absent a retransmission ban.”702 Prof. Marx demonstrated that this approach, which 

she referred to as the “combination approach,” results in double-counting and as a symptom of this 

double-counting (among other flaws), produces non-sensical results.703 Prof. Marx presented a 

similar argument in response to Prof. George’s regression sample based on above-minimum-fee 

CSOs only.704 Prof. Marx showed that Prof. George’s estimates based on the regression sample of 

above-minimum-fee CSOs awards CCG more than 100% of the royalties paid by CSOs in the 

Canada Zone in 2018.705 Prof. Marx was demonstrating that even after removing minimum-fee 

CSOs (which Prof. Marx testified is not appropriate to include), Prof. George’s regression sample 

 
697 CTV-PFOF ¶ 518.  
698 CTV-PFOF ¶ 113, 499, 518-519. 
699 CTV-PFOF ¶ 500.  
700 CTV-PFOF ¶ 501. 
701 CTV-PFOF ¶ 504. 
702 Ex. 7412 at 44-46 and Table 5 (George WRT). 
703 Ex. 7210 at 12-14, § II.D (Marx WST); Tr. 264:2-265:13 (Marx). 
704 Ex. 7209 at 12-14, ¶¶ 24-25 and Figure 2 (Marx WRT); Tr. 243:25-244:6 (Marx). 
705 Ex. 7209 at 12-14, ¶¶ 24-25 and Figure 2 (Marx WRT); Tr. 243:25-244:6 (Marx). 
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still suffers from sample selection biases (e.g., the over-representation of Canada Zone CSOs).706 

Dr. Bennett had also demonstrated that the CCG share from Prof. George’s preferred model 

(including minimum-fee CSOs) is still incredibly high.707 Under Prof. George’s preferred 

approach, the estimated CCG share would be between 57% to 72% of the royalties paid by Canada 

Zone CSOs between 2018-2021.708 Dr. Bennett showed that only approximately 25% of royalties 

paid by Canada Zone CSOs between 2018 and 2021 originated from systems that carried any 

distant Canadian signals, with the remaining 75% of Canada Zone royalties paid by CSOs that 

carried no distant Canadian content.709 

250. CCG-PFOF ¶ 290: In the second step of her upper-bound analysis, Prof. Marx does 

estimate the probability of a Canadian station being carried in a given subscriber group outside the 

Canada Zone.710 Prof. George never refuted that Prof. Marx allocated 100% relative value to CCG 

as an upper bound for CCG.711 Prof. Marx’s upper bound is not a fees-generated estimate.712 Prof. 

Marx’s upper bound analysis is based on revealed preference and generous assumptions on CCG’s 

value.713 It does not rely on the royalty payments.714 As shown in her surrebuttal, Prof. Marx 

illustrates the use of receipts and subscribers as a weight between CSOs.715 

251. CCG-PFOF ¶ 291: Prof. Marx’s approach for determining the probability of a 

Canadian station being carried in a given subscriber group is reasonable for determining a CCG 

upper bound.716 Assigning value to CCG outside of the Canada Zone is a generous assumption 

 
706 Ex. 7209 at 12-14, ¶¶ 24-25 and Figure 2 (Marx WRT); Tr. 243:25-244:6 (Marx). 
707 Ex. 7212 at 100-101, ¶ 228 and FN 146 (Bennett WRT). 
708 Ex. 7212 at 100-101, ¶ 228 and FN 146 (Bennett WRT). 
709 Ex. 7212 at 100-101, ¶ 228 and FN 146 (Bennett WRT). 
710 CTV-PFOF ¶¶ 497-498.  
711 Ex. 7208 at 51-52, ¶¶ 104, 106 (Marx WDT); Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST). 
712 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
713 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
714 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
715 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
716 CTV-PFOF ¶ 498. 



116 

because the demand of CCG content is speculative outside of Canada Zone.717 Prof. Marx 

demonstrates that cable system operators further from the Canadian border are less likely to carry 

Canadian signals.718 Prof. Marx presented evidence that CSOs chose not to carry Canadian signals 

even in the southern part of Canada Zone, suggesting that it is not profitable for CSOs to carry 

Canadian signals, especially further from the Canadian border.719 

252. CCG-PFOF ¶ 292: Prof. Marx pointed out that Prof. George’s measure of the 

distance to four major Canadian cities introduces bias into her results.720 Even if one were to adopt 

Prof. George’s extended model, Prof. Marx’s upper-bound analysis shows that CCG’s relative 

market value is no higher than 12.51%.721 Further, Prof. Marx provided evidence to show that the 

shares from the non-Canada Zone CSOs accounts for a small portion of her upper-bound (0.1%).722 

Prof. Marx’s upper bound already assigns a non-zero probability of carrying Canadian signals to 

CSOs in the Canada Zone that did not carry any CCG content; this is another generous assumption 

to CCG that Prof. George did not mention.723 

253. CCG-PFOF ¶ 293: Prof. George conceded that it is possible to make predictions 

about carriage outside the Canada Zone, and Prof. Marx’s model gave her an opportunity to 

estimate that demand, but it would be speculative.724 Even under Prof. George’s unreliable 

extended model, CCG’s relative market value is no higher than 12.51%.725 

254. CCG-PFOF ¶¶ 297-305: This is a new analysis offered for the first time in CCG’s 

PFOF, not put forward by any witness, and for which no party, including CTV, has been given a 

 
717 CTV-PFOF ¶¶ 499, 518-519. 
718 CTV-PFOF ¶ 503. 
719 CTV-PFOF ¶ 524. 
720 CTV-PFOF ¶ 508; Ex. 7210 at 10-11, ¶¶ 17-19 (Marx WST).  
721 CTV-PFOF ¶¶ 511, 513. 
722 CTV-PFOF ¶¶ 500-501, 504 
723 CTV-PFOF ¶ 497-499, 516; Ex. 7210 at 8-9, ¶ 12 (Marx WST). 
724 CTV-PFOF ¶ 518. 
725 CTV-PFOF ¶ 513. 
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chance to evaluate and respond. In addition, this analysis is flawed. CCG observes that Prof. Marx 

includes DSE=0 systems in the denominator but erroneously asserts that Prof. Marx has excluded 

DSE=0 systems from the numerator. Hence, this new method proposed by CCG accounts for the 

DSE=0 systems twice. In Figure 23, CCG argues that Prof. Marx failed to account for DSE=0 

systems in Column F. But Column F is not Prof. Marx’s upper-bound estimate; Column J in Figure 

24 is. Prof. Marx explained that the assumption underlying Column F is that CSOs with no distant 

Canadian carriage (if a CSO does not have any distant signal, it must not have any distant Canadian 

signal) have zero relative value for CCG, and she acknowledged that this assumption may be 

restrictive.726  She then explained that her logit model relaxes that assumption in the upper-bound 

analysis.727 Prof. Marx’s logit model assigns a non-zero probability of carrying Canadian signals 

to CSOs that do not carry any Canadian signals, including the CSOs that carry no distant signal. 

728 In other words, the numerator of column J in Figure 24 includes the CSOs that carry no distant 

signal.729 Hence, the adjustment proposed by CCG accounts for the CSOs that carry no distant 

signals twice. In fact, Figure 23 could serve as another robustness analysis for Prof. Marx’s upper-

bound analysis. This new analysis proposed by CCG excludes DSE=0 systems in both numerator 

and denominator while Prof. Marx’s upper-bound analysis includes DSE=0 systems in both 

numerator and denominator. The new analysis produces an upper bound between 10.6% and 

11.9% and is close to Prof. Marx’s original bound at (9.9%-10.8%) and the upper bound that relied 

on Prof. George extended model (11.9-12.5%).730 Each of the three sets of upper bounds uses a 

 
726 Ex. 7208 at 51–52, ¶¶ 105–106 (Marx WDT). 
727 Ex. 7208 at 53, ¶ 109 (Marx WDT). 
728 Ex. 7208 at 53, ¶ 109 (Marx WDT). 
729 Ex. 7208 at 52, ¶ 106 (Marx WDT).  
730 CTV-PFOF ¶¶ 509-511. 
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different method to account for CSOs that carried no Canadian signals and/or distant signals, but 

all three produce similar upper bounds. 

B. Marx’s Blending and Weighting Approach Is Economically Sound and 
Supported. 

255. CCG-PFOF ¶ 511: It is appropriate to blend and weight the 2014-2017 Final 

Determination shares and the Bortz survey results, as the practice of weighting and combining 

different forecasts is well-established in economic literature.731 The 2014–2017 allocation is a 

reasonable starting point to inform the 2018–2021 allocation because it reflects the careful thinking 

of the CRB based on all information available at the time.732 Other experts have similarly stated 

that the results from the 2014-2017 Final Determination (particularly the 2016-2017 results, after 

the conversion of WGNA to a cable network) are appropriate stating points for consideration in 

this case.733 By CCG’s own admission, there were no major changes in the industry that 

significantly, materially affect shares from 2017 to 2018.734 CCG states “Because there were no 

material changed circumstances in the distant signal marketplace between the 2016–2017 period 

and the 2018–2021 period, it is appropriate for the Judges to start with the assumption that the 

allocations established in the prior proceeding continue to apply. (17 U.S.C. § 803, FOF § II.). 

While the prior awards form a presumptively valid baseline, the Judges recognize that deviating 

from prior models to incorporate superior data or structural improvements is permissible and ‘does 

not ipso facto indicate specification searching; experts are free to alter and improve prior models.’ 

 
731 CTV-PFOF ¶ 525 (citing Ex. 7209 at 36-37 (Marx WRT) (citing Jean-Francois Richard, Robert C. Marshall, and 
Chaohai Shen, Encompassing: Practical Applications Through Simulation (Cambridge, MA: MIT Press, 2025), 43; 
Francis X. Diebold, “Forecast combination and encompassing: Reconciling two divergent literatures,” International 
Journal of Forecasting, vol. 5 (1989): 590; J. M. Bates and C. W. J. Granger, “The Combination of Forecasts,” 
Operations Research Quarterly 20, no. 4 (1969): 451). See also Ex. 8201 at 81 (Marx Demonstratives); Tr. 266:8-12 
(Marx). 
732 CTV-PFOF ¶ 489.  
733 CTV-PFOF ¶ 489. 
734 CCG-PFOF ¶¶ 56-62, 82, 267; CCG-PCOL ¶¶ 542-545. See also CTV-PFOF ¶ 490.  
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(2014–17 Determination at 54181.). Therefore, the 2014-2017 awards, when properly anchored 

and adjusted by refined data and updated econometric tools—such as Prof. George’s model-

adjusted approach to non-compensable must-carry programming utilizing Dr. Bennett’s highly 

detailed classification data—remain presumptively valid and provide the best evidence of relative 

marketplace value for the 2018–2021 period. (FOF § III.B.)”735 In other words, CCG advocates 

for exactly what it criticizes CTV of doing (“start with the assumption that the allocations 

established in the prior proceeding continue to apply” and “adjust[] by refined data and updated 

econometric tools—such as [. . .] Dr. Bennett’s highly detailed classification data”).736 In the 2014-

2017 Final Determination, the Judges weighted the Bortz Survey heavily for JSC, CTV, PS, and 

SDC, but noted limitations with CCG and PTV.737 Using the Bortz Survey results as proposed by 

its sponsor (McLaughlin Adjustment with Base-Plus-3.75 Fee Weighting and Must Carry 

Correction) and CCG upper-bound can help correct for those limitations; the Bortz Survey with 

the must-carry adjustment and the CCG upper-bound are reliable starting points.738 Prof. Marx’s 

analytical framework has not received questions or criticisms from other experts.739  

256. CCG-PFOF ¶ 512: Prof. Marx’s approach for determining the probability of a 

Canadian station being carried in a given subscriber group is reasonable for determining a CCG 

upper bound.740 Assigning value to CCG outside of the Canada Zone is a generous assumption 

because the demand of CCG content is speculative outside of Canada Zone.741 Prof. Marx 

demonstrates that cable system operators farther from the Canadian border are less likely to carry 

 
735 CCG-PCOL ¶¶ 543, 545. 
736 CCG-PCOL ¶¶ 543-545. 
737 2014-2017 Determination at 54257.  
738 Ex. 7209 at 42-43, ¶¶ 101-102 (Marx WRT); CTV-PFOF ¶¶ 491-524. 
739 CTV-PFOF ¶ 530.  
740 CTV-PFOF ¶ 498. 
741 CTV-PFOF ¶¶ 499, 518-519. 
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Canadian signals.742 Prof. Marx presented evidence that CSOs chose not to carry Canadian signals 

even in the southern part of Canada Zone, suggesting that it is not profitable for CSOs to carry 

Canadian signals, especially farther from the Canadian border.743 Prof. George conceded that it is 

possible to make predictions about carriage outside the Canada Zone, and Prof. Marx’s model gave 

her an opportunity to estimate that demand, but it would be speculative.744 While Prof. George 

provided little evidence suggesting the feasibility of distant signal retransmission outside of the 

Canada Zone and Prof. George’s measure of distance introduces biases, Prof. George’s alternative 

model, which includes other factors, generates similar results for the CCG upper bound, between 

11.9% and 12.5% depending on the year.745 Prof. Marx’s upper bound is not a fee gen estimate.746 

257. CCG-PFOF ¶ 513: Prof. Marx provided a specific evidentiary basis for the 50/50 

weighting.747 However, Prof. Marx also provided live testimony that she recommended the weight 

of 45% on the Adjusted Baseline and 55% on the Adjusted Bortz Survey results because by 2021, 

95% of the information would be based on new information in 2018-2021 and not based on the 

2017 shares from 2014-2017 Final Determination.748 Also, CCG’s reference to the Bortz Survey 

is a red herring, as Prof. Marx is not recommending the Bortz Survey results as the shares for CCG. 

258. CCG-PFOF ¶ 514: CCG mischaracterizes the record and Prof. Marx’s testimony. 

Prof. Marx stated clearly that she is not a survey expert and declined to provide an opinion on the 

survey methodology, as CCG points out. However, CCG miscites the record. Prof. Marx’s 

concession that it was “unclear” to her why Bortz systematically excluded Canadian-only systems 

from its data collection was at Tr. 277:21-279:13 and was in response to a direct question by Judge 

 
742 CTV-PFOF ¶ 503. 
743 CTV-PFOF ¶ 524. 
744 CTV-PFOF ¶ 518,  
745 CTV-PFOF ¶ 511. 
746 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
747 Ex. 7209 at 43-44, ¶ 105, n.155 (Marx WRT).  
748 CTV-PFOF ¶ 529. 
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Strickler, who added the caveat to his question “[s]peaking as an economist, I know it is not your 

– you didn’t do it…”749 Prof. Marx did not make that point at either of the citations CCG provides. 

Further, Prof. Marx stated clearly that her use of the Bortz Survey results was based on the Judges’ 

previous finding that the “Bortz Surveys provide relevant illustrations of the values placed on 

distant signal programming during the relevant time period”750 and because of her evaluation as 

an economist that the models proposed by Dr. Tyler, Prof. George, Prof. Miller, and Dr. Blackburn 

are not useful inputs into the determination of relative claimant share values.751 

259. PTV-PFOF ¶¶ 404-405: These statistics are based on the problematic premise that 

PTV should receive at least 100% of the royalties paid from PTV Only CSOs. However, the 

McLaughlin adjustment should not be used as a standalone valuation principle.752 Dr. Bennett 

demonstrated that 85% of the royalties paid by PTV Only CSOs during the 2018-2021 period stem 

from the CSO’s obligation to pay the minimum fee, rather than the distant retransmission of PTV 

signals.753 Further, the Judges are also required to construct a hypothetical market absent the 

Section 111 compulsory license to assess relative market place value.754 In the hypothetical 

market, the non-elective carriage provisions would still exist.755 Evidence indicates that all or 

virtually all PTV programming was carried due to must-carry,756 and programming from PTV 

 
749 Tr. 277:21-279:13 (Marx). 
750 Ex. 7209 at 39, ¶ 94 (Marx WRT) (citing 2014-2017 Determination at 54257). 
751 Ex. 7209 at 37, ¶ 89 (Marx WRT); Ex. 8201 at 80-81, 86 (Marx Demonstratives); Tr. 265:14-266-25, 270:9-12 
(Marx). 
752 CTV-PFOF ¶¶ 308-312.  
753 Ex. 7212 at 113, ¶¶ 262-263 and Figure 56 (Bennett WRT).  
754 CTV-PCOL ¶¶ 14-16. 
755 CTV-PFOF ¶¶ 286-287. 
756 CTV-PFOF ¶ 133.  
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signals subject to Non-Elective Carriage is not a choice757 and has low or zero market value in a 

hypothetical market.758 However, the CSOs would still have to pay the minimum fee.759 

260. PTV-PFOF ¶¶ 703-715: This is a new analysis offered for the first time in PTV’s 

PPOF, not put forward by any witness, and for which no party, including CTV, has been given a 

chance to evaluate and respond. This is the first time that one of the parties has criticized Prof. 

Marx’s blending approach. Prof. Marx introduced this approach in her rebuttal testimony,760 and 

was the first witness to testify at trial,761 where she again presented her approach,762 but no parties 

or experts proffered any criticisms of it in either their surrebuttal or oral testimonies.763 

261. PTV-PFOF ¶¶ 708-709: It is incorrect that Prof. Marx “inexplicably departed from 

the 2017 awarded royalty shares.” As PTV acknowledged, the awarded share for PTV in 2017 was 

largely based on regression analyses.764 Prof. Marx also acknowledged this fact.765 However, Prof. 

Marx opined that data challenges rendered fee-based regression models substantially less 

informative and less reliable starting in 2015.766 Given that the awarded 2017 share for PTV was 

based primarily on these regression analyses and that these same data challenges also persist and 

continue to affect the regression analyses in the 2018-2021 period, Prof. Marx proposed an 

adjustment to the PTV share based on the results from the Bortz Survey, which are otherwise 

unaffected by these data challenges.767 Prof. Marx likewise proposed an adjustment to CCG, whose 

 
757 CTV-PFOF ¶ ¶110-115. 
758 CTV-PFOF ¶ 119.  
759 CTV-PFOF ¶¶ 87, 138-141.  
760 Ex. 7209 at 36-45, 47, § III and Appendix A (Marx WRT); Ex. 7214 CD 2018-21 (Marx WRT 7209 Appendix 
A). 
761 Tr. 186:1-187:6 (Marx).  
762 Tr. 265:14-271:18 (Marx); Ex. 8201 at 79-93 (Marx Demonstratives).  
763 CTV-PFOF ¶ 530; Tr. 270:5-8 (Marx). See also Ex. 7210 at 35, ¶ 71 (Marx WST).  
764 PTV PFOF, ¶ 709. 
765 Ex. 7208 at 17-18, ¶¶ 28-29 (Marx WDT). 
766 Ex. 7208 at 17-18, ¶¶ 28-29 (Marx WDT); Tr. 191:11-15, 229:9-234:8, 239:15-240:5, 243:10-20 (Marx). 
767 Tr. 191:11-15, 229:9-234:8, 239:15-240:5, 243:10-20, 266:6-267:4 (Marx); Ex. 7209 at 42-43, ¶¶ 101-103 (Marx 
WRT). 
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share was also primarily determined by regression analyses.768 Prof. Marx also testified that the 

awarded shares in 2017 were a reasonable starting point, but that continuing trends inform 

directional changes to these shares.769 Specifically, Prof. Marx provided evidence for a downward 

adjustment to the PTV share. First, Prof. Marx demonstrated that there were greater declines in the 

local viewership for PTV and PS than for CTV, suggesting a shift in the relative market values 

during 2018-2021 away from PTV and PS to CTV.770 Second, Prof. Marx testified that there is 

new evidence related to PTV during the 2018-2021 proceeding, including an expanded 

understanding of non-elective carriage obligations (e.g., the NCTA-PBS agreement) and the 

introduction of PBS Live Streaming in 2020.771 Prof. Marx illustrated that most distant PTV 

programming is non-elective, available via PBS Live Streaming, or duplicative and hence has 

unknown or low relative market value.772 

262. PTV-PFOF ¶¶ 710-711: Prof. Marx used the preferred specification of the authors 

of the survey.773 Prof. Marx also provided support for a downward adjustment to the PTV share 

during the 2018-2021 period. Prof. Marx demonstrated that there were greater declines in the local 

viewership for PTV and PS than for CTV, suggesting a shift in the relative market values during 

2018-2021 away from PTV and PS to CTV.774 Prof. Marx also testified that there is new evidence 

related to PTV during this proceeding, including an expanded understanding of non-elective 

carriage obligations and the introduction of PBS Livestreaming, that provides guidance on the 

 
768 Ex. 7209 at 40-42, ¶¶ 98-100 (Marx WRT). See also Tr. 241:3-24 (Marx). 
769 Tr. 190:22-191:6 (Marx). 
770 Ex. 7208 at 66, ¶ 137 (Marx WDT); Ex. 7210 at 22-24, ¶ 47 (Marx WST). 
771 Tr. 200:4-205:12 (Marx). 
772 Tr. 205:13-209:9, 214:1-215:7 (Marx); Ex. 8201 at 26 (Marx Demonstratives); Ex. 7208 at 54-61, § V.C (Marx 
WDT). 
773 Tr. 267:5-16 (Marx). 
774 Ex. 7208 at 66, ¶ 137 (Marx WDT); Ex. 7210 at 22-24, ¶ 47 (Marx WST). 
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relative market value of PTV.775 On the other hand, PTV provided no basis for the substantial 

increase in the PTV share using Dr. Blackburn’s approach in 2018 relative to 2017. Specifically, 

Dr. Blackburn found that at minimum, the PTV share of the Basic Fund royalties is 42.2% in 2018, 

which would reflect a 67% increase relative to the PTV awarded share in 2017.776 

263. PTV-PFOF ¶ 712: Dr. Bennett proffered this criticism in response to Dr. 

Blackburn’s approach that combines the McLaughlin Adjustment on PTV Only CSOs with 

regression-based analyses on PTV and Others and No PTV CSOs.777 Dr. Bennett opined that Dr. 

Blackburn’s approach is internally inconsistent and unreliable. Specifically, Dr. Bennett testified 

that the McLaughlin Adjustment has no basis as a standalone valuation principle, and its use 

outside of the Bortz Survey lacks any economic foundation.778 Dr. Bennett further demonstrated 

that Dr. Blackburn’s application of the McLaughlin Adjustment to PTV Only CSOs is unreliable 

and unsupported by revealed preference logic.779 Dr. Bennett also testified that Dr. Blackburn’s 

application of regression-based approaches to PTV and Others and No PTV CSOs further 

exacerbates the data issues pertaining to each regression by further restricting the regression 

samples.780 Dr. Bennett also demonstrated that Dr. Blackburn’s use of the McLaughlin Adjustment 

is incompatible with existing regression-based allocation methodologies in his WRT.781 As such, 

Dr. Bennett’s criticism of Dr. Blackburn’s combination approach is not directly applicable to Prof. 

Marx’s blending approach. Prof. Marx acknowledged the need to “carefully consider the reliability 

of all inputs” and determined that the awarded 2017 shares from the 2014-2017 Final 

 
775 Tr. 205:13-209:9, 214:1-215:7 (Marx), Ex. 8201 at 26 (Marx Demonstratives); Ex. 7208 at 54-61, § V.C (Marx 
WDT). 
776 PTV-PFOF ¶ 124. 
777 Tr. 494:16-22 (Bennett). See also Ex. 7212 at 120-125, § VI.E (Bennett WRT). 
778 Ex. 7212 at 116-120, § VI.D (Bennett WRT); Tr. 488:22-489:23, 492:7-493:19 (Bennett). 
779 Ex. 7212 at 111-116, §§ VI.B, VI.C (Bennett WRT). 
780 Ex. 7212 at 120-125, § VI.E (Bennett WRT). 
781 Ex. 7212 at 120-125, § VI.E (Bennett WRT). 
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Determination and the results of the Bortz Survey were reliable and informative estimates of the 

relative value of claimant groups.782 PTV also acknowledged the usefulness of the Bortz Survey 

in capturing assessments of relative value that are not otherwise captured from regression-based 

analyses (e.g., the value of signals on minimum-fee CSOs).783 The practice of weighting and 

combining different forecasts is also well-established in economic literature. As the groundwork 

for the blending approach, Prof. Marx cited to various of this forecast combination literature.784 

Prof. Marx’s blending approach is also consistent with the Judges’ approach in the 2014-2017 

proceeding, which involved combining and weighting the inputs of numerous claimant groups and 

incorporating results they found to be credible based on the analyses proffered to them.785 PTV 

acknowledged this fact in stating that “[t]he Judges have long recognized that multiple 

methodologies may be synthesized to yield an appropriate allocation.”786 

264. PTV-PFOF ¶¶ 713-715: This mischaracterizes Prof. Marx’s testimony. Prof. Marx 

proposed a specific recommendation to the Judges regarding the weighting that should be applied. 

Prof. Marx also explained that the 50-50 weighting is known as a uniform prior in economics and 

is a “standard assumption in economic analyses when there is no strong theoretical or empirical 

basis favoring one result over another, provided that the underlying estimates are reliable.”787 Even 

 
782 Ex. 7209 at 36, ¶ 85 (Marx WRT) (“It is with some trepidation that I offer this tool because it is useful only to the 
extent that the inputs to the tool are informative and reliable. I would not want the fact that a result came out of this 
tool to give that result any more credibility than it deserves. There is nothing about the tool that allows it to turn 
unreliable inputs into reliable outputs, or in plainer terms, “garbage in, garbage out.” Thus, while I believe the tool 
might prove useful to the Judges, it does not lessen the need to carefully consider the reliability of all inputs.”); Ex. 
7209 at 37-40, § III.A (Marx WRT); Tr. 266:6-267:4 (Marx). 
783 PTV-PFOF ¶¶ 193-194. 
784 Ex. 7209 at 36-37, ¶¶ 86-87 (Marx WRT) (citing Jean-Francois Richard, Robert C. Marshall, and Chaohai Shen, 
Encompassing: Practical Applications Through Simulation (Cambridge, MA: MIT Press, 2025), 43; Francis X. 
Diebold, “Forecast combination and encompassing: Reconciling two divergent literatures,” International Journal of 
Forecasting, vol. 5 (1989): 590; J. M. Bates and C. W. J. Granger, “The Combination of Forecasts,” Operations 
Research Quarterly 20, no. 4 (1969): 451). See also Ex. 8201 at 81 (Marx Demonstratives); Tr. 266:8-12 (Marx). 
785 2014-2017 Determination at 54257. 
786 PTV-PFOF ¶ 28. 
787 Ex. 7209 at 43-44, ¶ 105 n.155 (Marx WRT). 
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so, in the prior proceeding, the Judges cited the DC circuit court of appeal about the concept of 

“rough justice.”788 Further, after carefully considering the appropriate weighting and economic 

literature to support the approach, Prof. Marx provided live testimony that she recommended the 

weight of 45% on the Adjusted Baseline and 55% on the Adjusted Bortz Survey results because 

by 2021, 95% of the information would be based on new information in 2018-2021 and not based 

on the 2017 shares from the 2014-2017 Final Determination.789 

  

 
788 2014-2017 Determination at 54170. 
789 CTV-PFOF ¶ 529. 
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RESPONSES TO PROPOSED CONCLUSIONS OF LAW 

I. The Governing Legal Standard and What It Requires 

1. CCG-PCOL ¶ 536: The hypothetical market standard proposed is accurate and 

consistent with precedent that was reaffirmed in the 2014-2017 Final Determination. However, 

CCG’s citation to Prof. Marx’s testimony is misleading; the cited pages (Ex. 7208, pp. 32-33) do 

not address retransmission consent obligations in the hypothetical marketplace.790 CCG’s 

citation to Dr. Tyler’s testimony is similarly misleading; the cited page (Ex. 7600, p. 10) does not 

address the retention component nor the specific references to must-carry and retransmission 

consent obligations.791  

2. CCG-PCOL ¶ 539: Prof. George conceded that it is possible to make predictions 

about carriage outside the Canada Zone (and she offered analysis of same in her own testimony), 

but it would be speculative.792 Prof. Marx’s CCG upper bound is an opportunity to do so, though 

it remains a generous assumption because the demand of CCG content is indeed speculative 

outside the Canada Zone.793 

3. CCG-PCOL ¶ 600: CCG mischaracterizes Question 3(a) of the Bortz Survey, 

misrepresents the evolution of the Bortz methodology, and relies on sources that do not establish 

that respondents were confused by retransmission consent fees when completing the survey. 

a. CCG’s characterization of Question 3(a) is contradicted by the testimony of cable 

industry witnesses Ms. Payne and Mr. Albert—each with decades of professional 

experience—who reviewed the Bortz Survey questionnaire and testified that the 

questions were “pretty straightforward[,]” “easily understandable[,]” and “very 

 
790 Ex. 7208 at 32-33 (Marx WDT). 
791 Ex. 7600 at 10 (Tyler Amended WDT). 
792 CTV-PFOF ¶ 518. 
793 CTV-PFOF ¶ 499. 
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clear.”794 Both witnesses confirmed that the valuation exercise and retransmission 

consent negotiations are “separate considerations” and that knowledge of 

retransmission consent terms is “completely irrelevant” to providing accurate 

responses to the Bortz Survey.795  

b. Retransmission consent is not a new phenomenon or a changed circumstance, as 

CCG itself acknowledges in CCG-PFOF ¶¶ 72-73. The current record simply 

contains more evidence on the subject, although such evidence is still limited in 

scope. Notably, when an actual changed circumstance has warranted a 

methodological modification—such as the WGNA conversion—the Bortz Survey 

has incorporated appropriate refinements.796 The absence of any modification to 

Question 3(a) to address retransmission consent fees reflects the fact that no such 

modification was necessary, not that the survey failed to keep pace with market 

developments. 

c. The record evidence demonstrates that Bortz Survey respondents do not consider 

retransmission consent fees when answering Question 3(a). In Prof. Erdem’s 

cognitive study, none of the three respondents mentioned retransmission consent 

fees in response to open-ended questions designed to elicit how they would 

approach the Bortz allocation task.797 Retransmission consent fees entered the 

discussion and considered by the respondents only after Prof. Erdem introduced 

directive probes specifically raising the topic—a technique that does not constitute 

 
794 CTV-PFOF ¶¶ 462, 469. 
795 CTV-PFOF ¶¶ 405-406. 
796 CTV-PFOF ¶¶ 336-337, 358. 
797 CTV-PFOF ¶ 398. 
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a recognized or valid survey methodology for testing survey questions.798 Even 

after being prompted, respondents rejected the premise that retransmission consent 

fees would affect their allocations, with one stating,  

 and further confirming,  

 

799 

4. CCG-POCL ¶ 601: Retransmission consent fees are paid for the retransmission of a 

commercial station’s entire signal, which carries programming relevant to multiple claimant 

groups—PS, CTV, SDC, and JSC.800 Prof. Erdem herself acknowledged on cross that stations 

subject to retransmission consent fees can carry many categories of programming, not only CTV 

programming—yet her conclusion, which CCG now relies on, singles out CTV as the 

beneficiary without any attempt to distinguish different claimant groups’ relative exposure to 

retransmission consent fees.801 Prof. Erdem’s conclusion that consideration of retransmission 

consent fees would uniquely and solely impact valuation of CTV programming in the Bortz 

survey disregards the actual responses from the three interviewees.802 Any alleged correlation 

between retransmission consent fee and CTV is not causal and Mr. Sanders, who CCG relies on 

here, nor any other SDC witness provides any evidence of a causal relationship.803 In addition to 

these documented deficiencies, there is no basis to claim there was “severe bias” in the Bortz 

survey responses based on a cognitive interview study that relies on three interviews.804 

 
798 CTV-PFOF ¶¶ 399-400. 
799 CTV-PFOF ¶¶ 403-404. 
800 CTV-PFOF ¶ 56. 
801 CTV-PFOF ¶ 413. 
802 Ex. 7512 at 100, 109, Appendices F.1-6, F.2-8 (T. Erdem WRT). 
803 CTV-PFOF ¶¶ 422-423. 
804 CTV-PFOF ¶ 391. 
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5. CCG-PCOL ¶¶ 602, 603: CCG omits that prohibitively high retransmission consent 

fees can prevent carriage, and the reason for that absence of carriage would not show up in a 

regression analysis.805 Further, none of the outcome variables of the regressions capture 

retransmission consent fees.806 The SOA forms on which the regressions rely do not collect 

information on retransmission consent fees or related CSO behavior.807 CCG also omits that 

Prof. George did not provide any evidence that retransmission consent fees would be picked up 

in fixed effects.808 

6. CCG-PCOL ¶ 606: CCG should not receive any royalties for carriage outside the 

Canada Zone, as demand for CCG programming outside the Canada Zone is speculative and the 

contribution of non-Canada Zone CSOs to any CCG allocation is negligible.809  

7. CCG-PCOL ¶ 608: The George Model does not use the best data, does not correctly 

model the distant signal market, and was afforded no weight in the prior proceeding. The same 

deficiencies persist here uncured.810 

8. SDC-PCOL ¶ 309: The cited final determinations do not establish—and cannot be 

fairly read to support—the “assumption” SDC articulates. In the 2010-2013 Final 

Determination, the Judges stated that identifying the royalties that would be set in the 

hypothetical market would require “game theoretic/bargaining power considerations” and cost-

allocation facts “not in the record” and “not reasonably or accurately ascertainable.”811 SDC’s 

proposed assumption is precisely the kind of bargaining-outcome modeling the Judges declined 

 
805 CTV-PFOF ¶ 104.  
806 CTV-PFOF ¶ 104. 
807 CTV-PFOF ¶ 104. 
808 CTV-PFOF ¶ 96. 
809 CTV-PFF ¶¶ 499-501, 518. 
810 CTV-PFOF ¶¶ 181-185, 194-201. 
811 Distribution of the 2010, 2011, 2012, 2013 Cable Royalty Funds, 84 Fed. Reg. 3541, 3556 (Feb. 12, 2019) 
(“2010-2013 Determination”). 
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to undertake, and it cannot be converted into an established “assumption” of past proceedings by 

selective citation. Further, the governing touchstone of the 2014-2017 Final Determination 

likewise does not support SDC’s proposed “assumption.” The determination confirms that the 

relative marketplace value standard simulates relative values among copyrighted programming 

categories as if Section 111 did not exist, with the cable system operator as the appropriate buyer 

in the hypothetical market and subscriber demand as the operative measure of relative value.812 

The determination does not contain any discussion of, or support for, an “assumption” that 

copyright owners of programming on a signal will be able to extract value from broadcast station 

owners commensurate with the value that programming contributes to the market price the 

station owner receives from the cable system operator for retransmission rights. Accordingly, 

SDC’s characterization is a fabrication that finds no basis in the language or reasoning of these 

authorities.  

9. SDC-PCOL ¶ 314: SDC misreads the structure of 47 C.F.R. § 76.55 and its 

relationship to Section 111. The reference to Section 111 in 47 C.F.R. § 76.55(c)(2) is 

definitional: it identifies which stations qualify as “distant” by reference to Section 111’s 

compulsory copyright license framework. Section 111 is not, however, the source of the 

underlying copyright liability against which the indemnification obligation is directed. The 

provision states: “A television broadcast station that would be considered a distant signal under 

the cable compulsory copyright license, 17 U.S.C. 111, if such station does not agree to 

indemnify the cable operator for any increased copyright liability resulting from carriage on the 

cable system.” The indemnification obligation is thus triggered by “increased copyright liability 

 
812 2014-2017 Determination at 54168. 
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resulting from carriage on the cable system”—a liability that exists independently of whether 

Section 111 is the mechanism through which it is discharged. 

10. SDC-PCOL § B: There is no legal basis under our precedent to modify the 

allocation standard based on changed circumstances or new evidence, which is an evidentiary 

standard that provides a basis to challenge previously-accepted methodologies.813 The well-

established allocation standard in these distribution proceedings is “relative marketplace 

value”814 as determined “in the relevant hypothetical market [where] the supply of programming 

would be fixed and value would be determined only by the CSOs’ demand as reflected in their 

willingness to pay.”815 Moreover, due process would require that the parties receive notice and 

an opportunity to introduce relevant evidence before the agency changes its legal standard.816 

11. SDC-PCOL ¶ 319, S3: SDC conflates two distinct questions: (i) whether existing 

methodologies—particularly regression models—adequately account for retransmission consent 

fee effects on carriage data, and (ii) whether the governing standard for measuring relative 

marketplace value of the public performance of copyrighted programs should be reformulated. 

The de novo principle, properly understood, permits the Judges to consider the former and not 

the latter as SDC proposes.817  

 
813 2010-2013 Determination at 3557 (citing Program Suppliers v. Libr. of Cong., 409 F.3d 395, 402 (D.C. Cir. 
2005)) (“Specifically, the Judges have been directed that they may disregard or modify prior methodologies only in 
the event of ‘changed circumstances’’ or because of evidence in the record that ‘requires’ such a change.”). 
814 CTV-PCOL ¶¶ 14-19. 
815 2010-2013 Determination at 3557 (citing 1998-99 Librarian Order, 69 FR at 3613-15). 
816 Program Suppliers v. Libr. of Cong., 409 F.3d 395, 402 (D.C. Cir. 2005) (where the Court explains the difference 
between the application of the changed circumstance and new evidence evidentiary standard and the legal standard). 
817 2014-2017 Determination at 54272 (“in each allocation proceeding the Judges consider the allocation issues de 
novo, based on the record developed in that proceeding”). 
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12. SDC-PCOL ¶ 320: Per prior final determinations, the relative market standard 

itself has always been and remains for the public performance of the distantly retransmitted 

copyrighted programs.818 

II. Distribution Standards and Prior Final Determinations 

13. CCG-PCOL ¶ 552: The George Model suffers from the same fundamental 

deficiencies that caused the Judges to accord it no weight in the 2014-2017 proceeding.819 

14. PS-PCOL ¶ 36: The Judges’ rejection of the “parrots the statutory formula” and 

fee-generation arguments in the 2014-2017 proceeding was based on the evidentiary record before 

them at that time—a record that was materially less developed than the evidence Dr. Bennett has 

presented in the current 2018-2021 proceeding.820 Because each proceeding is de novo in nature, 

the Judges are not bound by their prior conclusions on these issues and must evaluate them afresh 

on the basis of the evidence now before them. Dr. Bennett has provided a substantially more 

comprehensive and granular empirical demonstration of the Tyler Model and a properly specified 

SGRP model that simply replicates the statutory formula.821 Specifically, Dr. Bennett estimated 

an “exact” SGRP regression—one specified consistently with the statutory SGRP formula—and 

demonstrated that it reproduces the already-known statutory formula.822 The shares implied by this 

properly specified SGRP regression are mathematically equivalent to fee-generation shares, which 

do not measure the relative economic value of content and provide no information beyond the fee-

generation summary statistics that can be calculated from the carriage data without any 

 
818 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57065 (Sept. 17, 2010); 2000-2003 
Phase II Determination at 64991; 2010-2013 Determination at 3555; Distribution of 1998 and 1999 Cable Royalty 
Funds, 80 Fed. Reg. 13423, 13256 (Mar. 13, 2015); 2014-2017 Determination at 54167 (June 28, 2024). 
819 CTV-PFOF ¶¶ 181-201; CTV-PCOL ¶ 66. 
820 CTV-PFOF ¶¶ 149-162. 
821 CTV-PFOF ¶¶ 149-162; CTV-PCOL ¶ 69. 
822 CTV-PFOF ¶ 150. 
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regression.823 The only features distinguishing the Tyler Model from this benchmark SGRP 

regression are Dr. Tyler’s unsupported linear and constant cost restrictions.824 Absent those 

restrictions, the Tyler Model would be a perfectly fitting SGRP regression yielding fee-generation 

shares; with them, the Tyler Model generates nonsensical negative “cost” estimates and biased 

fee-generation share estimates.825 Dr. Tyler provides no evidence that the Tyler Model produces 

anything other than biased fee-generation shares—much less a measure of relative economic 

value—nor any evidence that biased fee-generation shares constitute such a measure.826 

III. Statutory Framework 

15. PTV-PCOL ¶¶ 26-27: PTV’s own methodology directly contradicts the “actual 

retransmission principle” it proposes. Dr. Blackburn’s calculation of PTV’s minimum 28.9% 

royalty share for PTV Only CSOs—24.6% of such royalty share relates to subscriber groups in 

PTV Only systems with no carriage of any distant signals—contradicts his stated “revealed 

preference” methodology and is unsupported by an identifiable economic theory or principle.827 

Only 4.3% of the 28.9% of royalties paid by PTV Only CSOs are tied to the carriage of distant 

signals; in other words, PTV Only CSOs “chose” to carry PTV signals for only 4.3% out of 28.9% 

of royalties paid and chose not to carry any distant signals for the remaining 24.6%.828 PTV 

simultaneously invokes the “actual retransmission” principle as a governing standard and endorses 

a methodology that awards it royalties from CSOs carrying no distant PTV signals. PTV’s “actual 

retransmission” theory is further undermined by the fact that much of PTV’s actual carriage is 

non-elective and cannot reveal CSOs’ preferences or willingness to pay.829 

 
823 CTV-PFOF ¶¶ 150-151. 
824CTV-PFOF ¶¶ 153-162. 
825 CTV-PFOF ¶ 157. 
826 CTV-PFOF ¶¶ 160-161. 
827 CTV-PFOF ¶ 271. 
828 CTV-PFOF ¶ 270. 
829 CTV-PFOF ¶¶ 110-113. 
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16. PTV-PCOL ¶ 30: PTV relies on a 2010-2013 proceeding observation that was 

materially overtaken by the 2014-2017 Final Determination and by the substantially worsened 

data conditions of the 2018-2021 period. In the 2014-2017 Final Determination, the Judges found 

that the “dramatic increase in the number of minimum-fee-only CSOs” rendered regressions that 

included those CSOs “less reliable” and entitled to only “very limited economic evidentiary 

weight.”830 More than 90% of royalties paid during 2018-2021 are from minimum-fee CSOs, many 

with considerable excess capacity.831 The choice to carry a signal at zero incremental cost does not 

reveal how much a CSO values any particular category of programming relative to any other, 

which is the operative inquiry under the relative marketplace value standard. 832 No single 

regression or revealed preference approach provides reliable estimates of relative value across all 

claimant categories without material adjustment.833 

17. PTV-PCOL ¶ 33: PTV obfuscates the issue. When CSOs pay the minimum fee, 

their payment does not reflect the value of programming minutes because the minimum fee is 

imposed and not reflective of programming choices; this is not to suggest that the distant signals 

carried by minimum fee stations have no value, but rather that the available royalty data are not 

robust enough to tell what that value is.834 

18. PTV-PCOL ¶¶ 38-41: The statutory independence of the Cable Act from Section 

111 does not insulate the hypothetical market from accounting for the must-carry and 

retransmission consent frameworks.835 Both frameworks would persist in the hypothetical market, 

as they operate independently of the compulsory license.836 Dr. Blackburn conceded that the must-

 
830 CTV-PCOL ¶ 48; 2014-2017 Determination at 54177. 
831 CTV-PFOF ¶ 142. 
832 CTV-PFOF ¶¶ 258-274; CTV-PCOL ¶¶ 65, 68. 
833 CTV-PCOL ¶ 65. 
834 CTV-PFOF ¶ 139. 
835 CTV-PCOL ¶ 62. 
836 CTV-PCOL ¶ 62. 
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carry regulations and agreements and regulations including retransmission consent agreements and 

the PTV multicast carriage agreements would exist in the hypothetical market.837 

19. PTV-PCOL ¶¶ 42-43: PTV obfuscates the issue. The statutory independence of the 

Cable Act from Section 111 does not insulate the hypothetical market from accounting for both 

the must-carry and retransmission consent frameworks.838 Further, when regulations and 

agreements require CSOs to carry PTV stations, that carriage cannot reveal CSOs’ preference or 

willingness to pay.839 There is insufficient information to determine what market price, if any, 

CSOs are willing to pay for these non-elective carriage signals, thus making it difficult to use 

carriage and royalty data to determine such market value.840 

IV. Evidentiary Conclusions 

20. CCG-PCOL ¶ 556: Dr. Tyler’s SGRP regression model restricts the data to above-

minimum fee-paying CSOs, which yields a small, non-representative, and biased sample.841 Dr. 

Bennett’s analysis demonstrates that the CCG share in Dr. Tyler’s model is significantly overstated 

as a result of these factors and because his SGRP model functions as a biased fee-generation 

mechanism.842 The only corroboration between the Tyler model and the George model is that both 

significantly overstate the value of CCG programming.843 

21. CCG-PFOF ¶¶ 373-387; CCG-PCOL ¶ 562: Dr. Bennett has provided a 

substantially comprehensive and granular empirical demonstration of the Tyler Model and a 

properly specified SGRP model that simply replicates the statutory formula.844 Specifically, Dr. 

 
837 CTV-PFOF ¶¶ 286-287. 
838 CTV-PCOL ¶ 62. 
839 CTV-PFOF ¶ 111. 
840 CTV-PFOF ¶ 112. 
841 CTV-PFOF ¶¶ 146-147; CTV-PCOL ¶ 69. 
842 CTV-PFOF ¶¶ 148-152; CTV-PCOL ¶ 69. 
843 CTV-PFOF ¶¶ 181-201. 
844 CTV-PFOF ¶¶ 149-162; CTV-PCOL ¶ 69. 
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Bennett estimated an “exact” SGRP regression—one specified consistently with the statutory 

SGRP formula—and demonstrated that it reproduces the already-known statutory formula.845 The 

shares implied by this properly specified SGRP regression are mathematically equivalent to fee-

generation shares, which do not measure the relative economic value of content and provide no 

information beyond the fee-generation summary statistics that can be calculated from the carriage 

data without any regression.846 The only features distinguishing the Tyler Model from this 

benchmark SGRP regression are Dr. Tyler’s unsupported linear and constant cost restrictions.847 

Absent those restrictions, the Tyler Model would be a perfectly fitting SGRP regression yielding 

fee-generation shares; with them, the Tyler Model generates nonsensical negative “cost” estimates 

and biased fee-generation share estimates.848 Dr. Tyler provides no evidence that the Tyler Model 

produces anything other than biased fee-generation shares—much less a measure of relative 

economic value—nor any evidence that biased fee-generation shares constitute such a measure.849 

22. CCG-PCOL ¶ 564: Prof. Marx’s upper bound is not a fees-generated estimate.850 

Prof. Marx’s upper bound analysis is based on revealed preference and generous assumptions on 

CCG’s value. What CCG fails to acknowledge is that Prof. Marx assumes that, so long as a CSO 

chooses to carry any Canadian stations in any subscriber group, the CSO places a 100% relative 

value on CCG. This is a generous assumption to CCG because the relative value of a CSO cannot 

be larger than 100%.851 The relative value does not rely on the royalty payments.852 As explained 

in her surrebuttal, the royalty payment is used as a weight to aggregate the relative values across 

 
845 CTV-PFOF ¶ 150. 
846 CTV-PFOF ¶¶ 150-151. 
847CTV-PFOF ¶¶ 153-162. 
848 CTV-PFOF ¶ 157. 
849 CTV-PFOF ¶¶ 160-161. 
850 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
851 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
852 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
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CSOs. 853 Prof. Marx illustrates the use of receipts and subscribers as a weight between CSOs and 

the upper bound are robust to the choice of weights.854 

23. CCG-PCOL ¶¶ 565-567: Prof. Marx’s upper bound is not a fees-generated 

estimate.855 Prof. Marx’s upper bound analysis is based on revealed preference and generous 

assumptions on CCG’s value.856 It does not rely on the royalty payments.857 As shown in her 

surrebuttal, Prof. Marx demonstrates that using receipts and subscribers as alternative weights lead 

to similar results in her CCG upper bound analysis.858  

24. CCG-PCOL ¶¶ 570, 583-585: The Bortz Survey asks about the relative value of 

programming choices and thus it makes little sense to ask a respondent to offer a valuation for a 

lone program category.859 PTV- and CCG-only cable systems in the Bortz Survey are brought back 

into the estimates when Bortz produces their overall estimates of the valuations across the cable 

system.860 Further, Prof. Marx’s upper bound provides an appropriate and reasonable methodology 

for the assessment of CCG shares given the constraints on Canadian signal carriage.861 

25. CCG-PCOL ¶ 576: CCG’s characterization of the Bortz Survey is contradicted by 

the testimony of cable industry witnesses Ms. Payne and Mr. Albert—each with decades of 

professional experience—who reviewed the Bortz Survey questionnaire and testified that the 

questions were “pretty straightforward[,]” “easily understandable[,]” and “very clear.”862 Prof. 

Mathiowetz’s independent review of the Bortz Survey responses showed no indication of 

 
853 Ex. 7210 at 14-16 (Marx WST).  
854 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
855 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
856 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
857 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
858 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
859 CTV-PFOF ¶ 351. 
860 CTV-PFOF ¶ 378. 
861 CTV-PFOF ¶¶ 493-524. 
862 CTV-PFOF ¶¶ 462, 469. 
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satisficing on the part of respondents.863 Moreover, the three respondents who participated in Prof. 

Erdem’s study did not indicate that the valuation task was overwhelming or impossible, directly 

undermining the cognitive burden argument.864 

26. CCG-COL ¶ 582: CCG’s invocation of Program Suppliers as authority for 

discarding the Bortz Survey is both ironic and self-defeating. The very decision CCG cites is the 

D.C. Circuit’s affirmance of the Judges’ reliance on the Bortz Survey over competing 

methodologies—including Nielsen.865 CCG thus asks the Judges to discard a methodology on the 

authority of a decision that expressly upheld it. 

27. CCG-PCOL ¶ 589: It is appropriate to blend and weight the 2014-2017 Final 

Determination shares and the Bortz survey results, as the practice of weighting and combining 

different forecasts is well-established in economic literature.866 The 2014–2017 allocation is a 

reasonable starting point to inform the 2018–2021 allocation because it reflects the careful thinking 

of the CRB based on all information available at the time.867 Other experts have similarly stated 

that the results from the 2014-2017 Final Determination (particularly the 2016-2017 results, after 

the conversion of WGNA to a cable network) are appropriate stating points for consideration in 

this case.868 By CCG’s own admission, there were no major changes in the industry that 

significantly, materially affect shares from 2017 to 2018.869 CCG more specifically states 

 
863 CTV-PFOF ¶ 386. 
864 CTV-PFOF ¶ 396. 
865 Program Suppliers v. Libr. of Cong., 409 F.3d 395, 399-400, 401-402 (D.C. Cir. 2005) (finding CARP did not 
act “unreasonably in declining to rely on Nielsen for direct evidence of viewing, as Bortz adequately measured the 
key criterion of relative market value.”).  
866 CTV-PFOF ¶ 525 (citing Ex. 7209 at 36-37 (Marx WRT) (citing Jean-Francois Richard, Robert C. Marshall, and 
Chaohai Shen, Encompassing: Practical Applications Through Simulation (Cambridge, MA: MIT Press, 2025), 43; 
Francis X. Diebold, “Forecast combination and encompassing: Reconciling two divergent literatures,” International 
Journal of Forecasting, vol. 5 (1989): 590; J. M. Bates and C. W. J. Granger, “The Combination of Forecasts,” 
Operations Research Quarterly 20, no. 4 (1969): 451). See also Ex. 8201 at 81 (Marx Demonstratives); Tr. 266:8-12 
(Marx). 
867 CTV-PFOF ¶ 489.  
868 CTV-PFOF ¶ 489. 
869 CCG-PFOF ¶¶ 56-62, 82, 267; CCG-PCOL ¶¶ 542-545. See also CTV-PFOF ¶ 490.  
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“Because there were no material changed circumstances in the distant signal marketplace between 

the 2016–2017 period and the 2018–2021 period, it is appropriate for the Judges to start with the 

assumption that the allocations established in the prior proceeding continue to apply.” (17 U.S.C. 

§ 803, FOF § II.). In the same passage, CCG then advocates for exactly what it criticizes CTV of 

doing—“start with the assumption that the allocations established in the prior proceeding continue 

to apply” and “adjust[] by refined data and updated econometric tools—such as [. . .] Dr. Bennett’s 

highly detailed classification data”).870 In the 2014-2017 Final Determination, the Judges 

weighted the Bortz Survey heavily for JSC, CTV, PS, and SDC, but noted limitations with CCG 

and PTV.871 Using the Bortz Survey results as proposed by its sponsor (McLaughlin Adjustment 

with Base-Plus-3.75 Fee Weighting and Must Carry Correction) and CCG upper-bound can help 

correct for those limitations; the Bortz Survey with the must-carry adjustment and the CCG upper-

bound are reliable starting points.872 Prof. Marx’s analytical framework has not received questions 

or criticisms from other experts.873  

28. CCG-PCOL ¶¶ 590-92: CCG should not receive any royalties for carriage outside 

the Canada Zone, as demand for CCG programming outside the Canada Zone is speculative and 

the contribution of non-Canada Zone CSOs to any CCG allocation is negligible.874  

29. CCG-PCOL ¶ 609: Dr. Tyler and Prof. George’s models both suffer from biases 

that inflate CCG’s share. Dr. Tyler’s model uses a subsample of above-minimum-fee CSOs that is 

small, not representative, and results in bias due to sample selection.875 The subsample of above-

minimum-fee CSOs does not include data from CSOs at AT&T U-Verse or Verizon, and includes 

 
870 CCG-PCOL ¶¶ 543-545. 
871 2014-2017 Determination at 54257.  
872 Ex. 7209 at 42-43, ¶¶ 101-102 (Marx WRT); CTV-PFOF ¶¶ 491-524. 
873 CTV-PFOF ¶ 530.  
874 CTV-PFF ¶¶ 499-501, 518. 
875 CTV-PFOF ¶¶ 146, 169, 174-180. 
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almost none from Cox Communications cable systems, and therefore is not representative.876 

Further, the subsample of above-minimum-fee CSOs is over-representative of CSOs in the Canada 

Zone.877 Prof. George’s DSE>0 sample is over-representative of CSOs in the Canada Zone, 

resulting in a substantial upward bias in the CCG share implied by her preferred model.878 Dr. 

Bennett demonstrates that the CCG share implied by the George Model decreases by 6 to 10 

percentage points in each year between 2018-2021 after considering the Canada Zone 

imbalance.879 Prof. Marx’s approach for determining the probability of a Canadian station being 

carried in a given subscriber group is reasonable for determining a CCG upper bound.880 Prof. 

Marx’s upper bound is not a fees-generated estimate.881 Prof. Marx’s upper bound analysis is based 

on revealed preference and generous assumptions on CCG’s value.882 It does not rely on the royalty 

payments.883 As shown in her surrebuttal, Prof. Marx illustrates the use of receipts and subscribers 

as a weight between CSOs.884  

30. PTV-PCOL ¶ 47: If PTV believed that evidence of indemnification payments was 

necessary to identify must-carry carriage, it was incumbent on PTV to search for that information 

to which it has unique access in this proceeding and PTV failed to do so.885 Despite discovery 

requests, PTV refused to comply with requests to produce documents on the basis that such 

documents did not underlie its witnesses’ testimony and exceeded the scope of discovery.886 

 
876 CTV-PFOF ¶¶ 146, 169, 174-180. 
877 CTV-PFOF ¶¶ 146, 169, 174-180. 
878 CTV-PFOF ¶¶ 187-188, 194-201.  
879 CTV-PFOF ¶ 187-188, 194-201.  
880 CTV-PFOF ¶ 498, § VII.C. 
881 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
882 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
883 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
884 Ex. 7210 at 14-16, ¶¶ 26-32 (Marx WST); CTV-PFOF ¶¶ 516-517. 
885 JSC-PFOF ¶ 164. 
886 JSC-PFOF ¶ 167. 
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Because PTV’s witnesses had chosen not to consider or rely upon evidence of indemnification, 

discovery rules did not support a motion to compel if PTV was unwilling to comply voluntarily.887 

31. PTV-PCOL ¶¶ 48-50: The burden of production and persuasion regarding which 

specific stations are subject to must-carry provisions rests statutorily on the claimant seeking to 

include them in the royalty allocations.888 Distantly retransmitted commercial must-carry is 

unlikely, but to the extent it exists, it contaminates regressions similarly to PTV must-carry.889 

32. PS-PCOL ¶ 26: As PS acknowledges, the “granular critiques” of the Tyler Model 

presented by Dr. Bennett should be considered when evaluating the appropriate weight accorded 

to the model. Dr. Bennett has provided a substantially more comprehensive and granular empirical 

demonstration of the Tyler Model and a properly specified SGRP model that simply replicates the 

statutory formula than the evidence that was set forth in the prior proceeding’s record.890 

Specifically, Dr. Bennett estimated an “exact” SGRP regression—one specified consistently with 

the statutory SGRP formula—and demonstrated that it reproduces the already-known statutory 

formula.891 The shares implied by this properly specified SGRP regression are mathematically 

equivalent to fee-generation shares, which do not measure the relative economic value of content 

and provide no information beyond the fee-generation summary statistics that can be calculated 

from the carriage data without any regression.892 The only features distinguishing the Tyler Model 

from this benchmark SGRP regression are Dr. Tyler’s unsupported linear and constant cost 

restrictions.893 Absent those restrictions, the Tyler Model would be a perfectly fitting SGRP 

regression yielding fee-generation shares; with them, the Tyler Model generates nonsensical 

 
887 JSC-PFOF ¶ 167. 
888 CCG-PCOL ¶ 597. 
889 CTV PFOF ¶¶ 134-135. See also CTV-PFOF ¶ 111-118. 
890 CTV-PFOF ¶¶ 149-162; CTV-PCOL ¶ 69. 
891 CTV-PFOF ¶ 150. 
892 CTV-PFOF ¶¶ 150-151. 
893CTV-PFOF ¶¶ 153-162. 
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negative “cost” estimates and biased fee-generation share estimates.894 Dr. Tyler provides no 

evidence that the Tyler Model produces anything other than biased fee-generation shares—much 

less a measure of relative economic value—nor any evidence that biased fee-generation shares 

constitute such a measure.895  

33. PS-PCOL ¶ 43: PS omits that, in the 2014-2017 proceeding, the Judges noted that 

they did not diminish the evidentiary weight of Prof. Marx’s viewership analysis due to her reliance 

on local viewership data because they found evidence suggested a substantial percentage of distant 

viewing was retransmitted to areas close to the origin of the local signal.896 In 2018-2021, this 

trend continues, as Dr. Bennett found that nearly 90% of the distant signals imported were within 

150 miles of the community served, and over 95% were within 200 miles.897 To confirm that the 

viewership trends Prof. Marx identified were robust to whether stations are distantly retransmitted, 

she performed an additional sensitivity analysis limited to stations that were distantly retransmitted 

each year between 2018-2021.898 Consistent with Prof. Marx’s initial findings, there was a 

downward trend in the average number of US viewing households per quarter and a greater decline 

in viewership of PS and PTV content relative to CTV content.899 

34. PS-PCOL ¶ 44: PS’s invocation of the 2010-2013 and 2000-2003 Phase II 

proceedings does not support the exclusion of Prof. Marx’s blending analysis, which is grounded 

in methodological inputs disclosed in her written direct testimony and which falls squarely within 

the exception recognized in the authority PS cites.  

 
894 CTV-PFOF ¶ 157. 
895 CTV-PFOF ¶¶ 160-161. 
896 CTV-PFOF ¶ 445. 
897 CTV-PFOF ¶ 445. 
898 CTV-PFOF ¶ 446. 
899 CTV-PFOF ¶ 446. 
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a. Prof. Marx’s blending framework combines two reliable starting points—the 2017 shares 

from the 2014-2017 Final Determination and the McLaughlin-adjusted Bortz Survey 

results—while rejecting the regression parties’ models as not useful inputs for determining 

relative market value.900 Weighting and combining different forecasts is well-established 

in economic literature, and Prof. Marx’s framework is a principled way to combine useful 

information from different sources.901 It is not a “new methodology” introduced 

opportunistically in rebuttal. The critical Step 1 adjustment—capping CCG at the CCG 

upper bound—is drawn directly from the CCG upper-bound analysis developed in Dr. 

Marx’s written direct testimony.902 The blending framework’s mechanics in rebuttal are 

therefore a transparent integration of inputs already in the record. 

b. Even to the extent the blending framework is characterized as a rebuttal development, it 

falls within the exception the Judges preserved in the 2010-13 Determination. The Judges 

stated they do not rely on methodological approaches proffered for the first time in rebuttal 

“except to the extent they demonstrate defects in another party’s approach.”903 Dr. Marx 

testified that the idea of the blending approach is “to ground the shares in the prior 

determination and then incrementally incorporate new reliable information”904—a 

framework developed expressly in response to the unreliability of the other parties’ 

proposed regression models. The framework thus responds directly to the deficiencies in 

the other parties’ regression-based approaches and operates precisely within the permitted 

scope of rebuttal analysis. 

 
900 CTV-PFOF ¶¶ 525-527. 
901 CTV-PFOF ¶¶ 525-526. 
902 Ex. 7208 at 49-54 (Marx WDT). 
903 2010-2013 Determination at 3569. 
904 Tr. 266:2-5 (Marx). 
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c. The 2010-2013 Final Determination PS invokes arose in a narrow and specific factual 

context—an expert who offered a wholly different regression model in rebuttal that he 

could not even replicate.905 That proceeding does not establish a categorical exclusion rule 

applicable to all rebuttal analysis. The statement went to the weight the Judges accorded a 

particular rebuttal regression.  

d. PS’s reliance on the 2000-03 Cable Phase II Final Determination is likewise misplaced 

because the facts driving that exclusion are categorically different. In that proceeding, the 

Judges refused to rely on SDC’s results because SDC introduced evidence showing how it 

applied that methodology too late—in rebuttal—contrary to the Judges’ procedural 

rules.906 The Judges excluded that rebuttal evidence because it was disclosed only three 

weeks before the hearing, “prejudiced IPG” by depriving it of a fair opportunity to review 

and test the underlying work, and amounted to “trial by ambush” inconsistent with the 

applicable procedural rules.907 That is a fact-specific prejudice rationale, not a general rule 

barring all new rebuttal analysis. 

e. None of those facts are present here. Prof. Marx’s blending framework does not 

introduce foundational testimony, classification work, or underlying data for the first time 

in rebuttal. Every core input—the 2017 baseline shares, the Bortz Survey methodology, the 

CCG upper bound—was disclosed in written direct testimony, available to all parties 

throughout this proceeding, and subjected to cross-examination during the hearing. 

Nonetheless, Prof. Marx’s analytical framework did not receive questions or criticisms 

from other experts.908  

 
905 2010-2013 Determination at 3569. 
906 2000-2003 Phase II Determination at 65003. 
907 2000-2003 Phase II Determination at 65003. 
908 CTV-PFOF ¶ 530.  
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35. SDC-PCOL ¶ 332: Prof. Miller conceded that there was “considerable variation” 

year-to-year among the shares/results of his model.909 In fact, Prof. Miller stated that the 

“magnitude of these adjustments might be evidence against the model because they seem extreme” 

and that “this is a simple economic model of hedonic demand. For that reason alone, these empirical 

results should be interpreted with caution.”910 Consistent with his written testimony in prior cases 

and this case, Dr. Erdem confirmed during oral testimony his opinion that fee-based regressions—

including Prof. Miller’s model—are based on implausible economic assumptions and produce 

results that are “meaningless.”911  
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