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GLOSSARY

Term

Definition

2004-2009 Cable and
1999-2009 Satellite
Phase II Proceeding

Consolidated Docket Nos. 2012-6 CRB CD 2004-2009 (Phase II) and
2012-7 CRB SD 1999-2009 (Phase II)

2010-13 Cable
Determination

84 Fed. Reg. 3552 (February 12, 2019)

2010-13 Cable
Proceeding

Docket No. 14-CRB-0010-CD (2010-13)

2014-17 Cable
Determination

89 Fed. Reg. 54166 (June 28, 2024)

2014-17 Cable
Proceeding

Docket No. 16-CRB-0009-CD (2014-17)

2018-21 Cable
Proceeding

Docket No. 19-CRB-0010-CD (2018-21)

2018-21 Cable Funds

2018, 2019, 2020, and 2021 Section 111 royalty funds collected by
the Licensing Section of the Copyright Office

Adopted Categories Claimant category definitions for the 2018-21 Cable Proceeding
adopted by the Judges in Order 16 Adopting Claimant Categories
(April 16, 2026)

ACA Connects America’s Communication Association, a trade association
representing independent, small, and medium-sized broadband, video,
cable, and phone service providers in the United States

APTS Association of Public Television Stations

AVOD Advertising-based Video On Demand

Blackburn Approach | Retransmission Royalty Fee Analysis presented by Dr. David
Blackburn on behalf of PTV

Bortz Bortz Media & Sports Group, Inc.

Bortz Survey Cable Operator Valuation of Distant Signal Non-Network

Programming: 2018-21, prepared by Bortz
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BRG Berkeley Research Group

CARP Copyright Arbitration Royalty Panel

CCG Canadian Claimants Group

CDC Cable Data Corporation

Comcast Comcast Cable Communications, LLC

Copyright Act 17 U.S.C. § 101 et seq.

Crawford Model Regression Model presented by Dr. Gregory Crawford on behalf of
CTV in the 2010-13 Cable Proceeding

CRB Copyright Royalty Board

CRT Copyright Royalty Tribunal

CRTC Canadian Radio-television and Telecommunications Commission

CSO Cable System Operator

CTV Commercial Television Claimants

D.C. Circuit U.S. Court of Appeals for the District of Columbia Circuit

DMA Nielsen Designated Market Area

Dr. Gray Jeffrey S. Gray, Ph.D. is an economist and President of Analytics

Research Group, LLC, and has been qualified in past CRB
proceedings an expert in the fields of economics, statistics, and
econometrics. Dr. Gray also has significant experience performing
program categorization for CRB proceedings. Dr. Gray’s written
testimony was submitted on the papers by agreement of the parties.

Dr. Stec Jeffery A. Stec, Ph.D. is a Managing Director at BRG. Dr. Stec is a
Program Suppliers witness and an expert in economics, econometrics
and survey research.

Dr. Tyler Cleve B. Tyler, Ph.D. is an economist and a Managing Director at
BRG. Dr. Tyler is a Program Supplier witness and an expert in the
fields of economics, data analysis, and econometrics.

DSE Distant Signal Equivalent
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Factbook

Television & Cable Factbook

FAST Free Ad-Supported Streaming Television

FCC Federal Communications Commission

George Model Regression Model presented by Dr. Lisa George on behalf of CCG
Horowitz Horowitz Research, Inc.

Horowitz Survey

Cable Operator Survey for 2010-13 cable royalty years prepared by
Horowitz Research, Inc.

JSC Joint Sports Claimants
Judges Copyright Royalty Judges
Librarian Librarian of Congress

Licensing Section

Licensing Section of the Copyright Office

Miller/Erdem Model

Regression Model proposed by Dr. Robert Miller and implemented
by Dr. Erkan Erdem on behalf of SDC

Minimum Fee

Amount CSOs pay under 17 U.S.C. § 111(d)(1)(B)(1) for “the
privilege” of distantly retransmitting broadcast stations subject to the
Section 111 license; 1.064% of Gross Receipts.

MPA

Motion Picture Association, Inc., and its represented Program
Suppliers claimants. Prior to September 18, 2019, MPA was known
as the Motion Picture Association of America, Inc. (“MPAA”).

Mr. Homonoff

Howard B. Homonoff is the Founder and Managing Director of
Homonoff Media Group, LLC and an expert in the cable television
industry and the value of programming in the television marketplace.
Mr. Homonoff was a Program Suppliers witness in the 2014-17 Cable
Proceeding, and his testimony has been submitted as designated
testimony.

Mr. Kiely

Tom Kiely is the founder of Television Events & Marketing, Inc.
(“TEMI”). TEMI and its subsidiary, TEAM Unlimited LLC
(“TEAM”), are known for creating, organizing, and producing the
XTERRA World Tour. Mr. Kiely was a Program Suppliers witness
in the 2014-17 Cable Proceeding, and his testimony has been
submitted as designated testimony.
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Mr. Mansell John Mansell, Jr. is President and Chief Executive Officer of John
Mansell Associates, Inc., and the former lead analyst at Kagan
Research. Mr. Mansell was a Program Suppliers witness in the 2010-
13 Cable Proceeding, and his testimony has been submitted as
designated testimony.

Mr. Nilsson Michael D. Nilsson is an attorney and a partner at HWG, LLP. Mr.
Nilsson is a Program Suppliers witness and was qualified as an expert
in media communications and copyright, encompassing both law and
industry.

Mr. Nissenblatt Michael Nissenblatt, now retired, worked as Senior Vice President,
Content Acquisition, at Comcast from 2012-2023. Mr. Nissenblatt is
a Program Suppliers witness and was qualified as an expert in cable
system operator practices and the evaluation of television
programming.

Mr. Paen Alex Paen is the President of Telco Productions, Inc., known for
producing syndicated programs such as Animal Rescue, Dog Tales,
Missing, State Police, Real Green, and Science Now. Mr. Paen was a
Program Suppliers witness in the 2014-17 Cable Proceeding, and his
testimony has been submitted as designated testimony.

MRC Media Rating Council

Ms. Cohen Patti Cohen served as Senior Vice President of Research for CBS
Television Stations and CBS Media Ventures during the 2018-21
time period, and has more than 35 years of experience in broadcast
television, syndication, and cross-platform audience measurement.
Ms. Cohen is a Program Suppliers witness, and her written testimony
was submitted on the papers by agreement of the parties.

Ms. Hamilton Sue Ann R. Hamilton is the Founder and Principal of Hamilton
Media LLC and former Senior Vice President and Executive Vice
President, Programming at Charter Communications, Inc. Ms.
Hamilton was a Program Suppliers witness in the 2010-13 Cable
Proceeding, and her testimony has been submitted as designated
testimony.

Ms. Martin Jonda K. Martin serves as President of CDC, and was qualified as an
expert in in the field of data analysis, with an emphasis on cable
operator and satellite carrier broadcast station carriage and statements
of account filed pursuant to 17 U.S.C. §§ 111 and 119. Ms. Martin is
a Program Suppliers witness. She provided CDC data to Program
Suppliers conducted Program Suppliers’ must-carry analysis.
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Ms. Saunders

Jane V. Saunders is a Managing Director & Senior Vice President,
Rights Management Policy and Relations at MPA. Ms. Saunders was
a Program Suppliers witness in the 2010-13 Cable Proceeding, and
her testimony has been submitted as designated testimony.

MSOs Multiple System Operators

MVPD Multichannel Video Programming Distributor

NAB National Association of Broadcasters

NCTA NCTA—The Internet & Television Association, formerly known as
the National Cable & Telecommunications Association, is a trade
association representing the broadband and cable television industries
in the United States

Nielsen The Nielsen Company

Order 14 Order 14 On Hearing Schedule And Related Prehearing Matters
(April 16, 2026)

PBS Public Broadcasting Service

PCL Proposed Conclusion Of Law

PFF Proposed Finding Of Fact

Program Suppliers

Syndicated series, specials, and movies, except those included in the
Devotional Claimants category. Syndicated series and specials are
defined as including (1) programs licensed to and broadcast by at
least one U.S. commercial television station during the calendar year
in question, (2) programs produced by or for a broadcast station that
are broadcast by two or more U.S. television stations during the
calendar year in question, and (3) programs produced by or for a U.S.
commercial television station that are comprised predominantly of
syndicated elements, such as music videos, cartoons, “PM
Magazine,” and locally-hosted movies.

PSID FCC CSO identifier

PTV Public Television Claimants

RSNs Regional Sports Networks

RTDNA Surveys Radio Television Digital News Association Surveys
SDC Settling Devotional Claimants
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Section 111 17U.S.C.§ 111

SGRP Subscriber Group Royalty Percentage

SOAs Statements of Account

SVOD Subscription-Based Video On Demand

SYS-ID CDC CSO identifier

Tyler Model Regression Model presented by Dr. Cleve Tyler on behalf of Program
Suppliers

WGNA WGN-America, a superstation retransmitted by CSOs throughout the
U.S. until its conversion to a cable network after 2014
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PROGRAM SUPPLIERS’ REPLY TO PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

In accordance with the Copyright Royalty Judges’ (“Judges”) Order 14 On Hearing
Schedule And Related Prehearing Matters (“Order 14”), Program Suppliers hereby submit their
Reply to the Proposed Findings Of Fact and Conclusions Of Law (hereafter, “PFF” and “PCL”)
that were filed by the Canadian Claimants Group (“CCG”), Commercial Television Claimants
(“CTV?), Joint Sports Claimants (“JSC”), Public Television Claimants (“PTV”), and Settling
Devotional Claimants (“SDC”) on July 10, 2026. Program Suppliers provide specific responses
to particular PFF and PCL paragraphs that they dispute in Sections I-V below, on a party-by-
party basis. In the event that Program Suppliers do not identify a particular paragraph in an
opposing party’s PFF or PCL as disputed, that omission should not be considered a waiver of
Program Suppliers’ right to contest any issue or argument presented in this proceeding.

L. PROGRAM SUPPLIERS’ REPLY TO CCG

1. CCG Introduction Section I.: Introduction to the CCG’s Case in Support of Its
Claim. CCG PFF & PCL p. 1.

PS RESPONSE: Disputed. This section is disputed to the extent it suggests that the
CCG’s requested royalty allocations are “well supported” by the record in this proceeding. While
there is record evidence supporting CCG’s claims, Program Suppliers maintain that royalty
allocations should be based on the Tyler Model. The Judges relied on the Tyler Model as a
starting point in the 2014-17 Cable Determination, found it “the most appropriate regression”
model in the record, and accorded it the most weight. The Tyler Model presented in this
proceeding has the same attributes and advantages that the Tyler Model had in the 2014-17
Cable Proceeding and should be relied on again here. See PS PFF 94 265-66, 271, 277-80; PS

PCL 99 32-36.
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2. CCG Introduction Section II.: Governing Standards. CCG PFF & PCL pp. 1-2.

PS RESPONSE: Disputed. It is incorrect to suggest that that there were no changed
circumstances present during 2018-21, as the record establishes that the COVID-19 pandemic
was a significant changed circumstance that impacted the relative value of JSC sports
programming, among other changed circumstances present during the royalty period. See PS PFF
9 169-71. The record also established that streaming became substantially more prevalent for
CTV and JSC content during the 2018-21 period. See PS PFF 94 194-237. The record also
established that CSO decision making process became entirely centralized in the period leading
up to 2018. See PS PFF 99 247-60.

3. CCG Introduction Section III.: CSO Demand for Canadian Programming. CCG
PFF & PCL p. 2.

PS RESPONSE: Disputed. There is no evidence to suggest CSOs favored Canadian
signals only because of CCG programming, as Program Suppliers content carried on Canadian
signals also drove the value of those signals. See Exhibit 7603 at 13, 24-25. Moreover, the Tyler
Model already accounts for the value of Canadian programming and includes a CCG adjustment.
See PS PFF 99 299-304.

4. CCG Introduction Section IV.: Regression Evidence Provides the Best Measure
of Value. CCG PFF & PCL pp. 2-3.

PS RESPONSE: Disputed. The George Model is not the best measure of relative
marketplace value in this proceeding, as CCG incorrectly suggests. Moreover, the Tyler Model
stands on its own, and should not be considered merely corroborative of the George Model.
Program Suppliers maintain that the Tyler Model is the best measure of relative marketplace

value in the record. See PS PFF 99 265-66, 271, 277-80, 411; PS PCL 9 32-36. Dr. Tyler also
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recognized that certain of the George Model’s sensitivities corroborate the Tyler Model. See PS
PFF 99 407-11. The Miller/Erdem Model is also replicable, contrary to CCG’s assertion, as Dr.
Tyler testified that he was able to replicate the Miller/Erdem Model. See Tr. at 2552:6-12
(Tyler).

5. CCG PFF Section VII.: CCG’s Requested Awards. CCG PFF & PCL pp. 5-7.

PS RESPONSE: Disputed. Program Suppliers maintain that the royalty allocation
awards in this proceeding should be based on the Tyler Model. See PS PFF 49 265-66, 271, 277-
80, 313-318; PS PCL 9 32-36.

6. CCG PFF Section I.B.i.a.: The CCG’s Programming Is Unique and Not Found
Elsewhere in American Cable Systems. CCG PFF 9 19.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent CCG argues
that content carried on Canadian signals is unique in the distant signal marketplace. The Program
Suppliers category is broad, diverse, and includes much of the same or similar programming
produced or distributed by U.S. rightsholders, including the types of programming which CCG
lists in CCG PFF ] 19, like competition series and the Olympics. See PS PFF 99 3-5, 64-65, 82-
86.

7. CCG PFF Section I1.A.iii.: Non-Elective (Must-Carry) Carriage of PTV Signals
Continued. CCG PFF 4] 68.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent CCG
suggests that the George Model “makes explicit” the value its regression attaches to must-carry
programming, or that its treatment of must-carry programming is superior to that of the Tyler
Model. The record establishes that the George and Tyler Models made similar must-carry

adjustments. See PS PFF 99 289-90, 411.
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8. CCG PFF Section I1.B.ii.: Streaming Continued to Compete with Programming
on Distant Signals. CCG PFF 9] 92-94.

PS RESPONSE: Disputed. It is incorrect to suggest that Program Suppliers content was
disproportionately impacted by streaming, as CCG seems to argue in reliance on Dr. Marx’s
analysis. Dr. Gray examined Dr. Marx’s analysis relating to streaming and local viewing and
found it “speculative and uninformative[.]” See PS PFF 99 604-22. During the 2018-21 period,
streaming of CTV and JSC content became substantially more prevalent, decreasing the value of
that content. See PS PFF 9 205-13. Moreover, Ms. Cohen testified that streaming did not have
a disproportionate or negative impact on Program Suppliers content in comparison to other
programming categories. See PS PFF q9 198, 214-37.

0. CCG PFF Section III.A.iii.: Regression Analyses Are Transparent and Replicable
When Done Correctly. CCG PFF q] 118.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent it suggests
that the George Model is the only model that is transparent, replicable, and follows standard
practices in the literature. Those same observations apply to the Tyler and Miller/Erdem Models.
See PS PFF 99 267-72, 277-80, 347-49.

10. CCG PFF Section III.B.i.: Data Sources for the George Regression Analysis.
CCG PFF 5 127.

PS RESPONSE: Disputed. It is incorrect to suggest that Dr. Bennett was in a better
position to categorize CTV data than Dr. Gray or other experts, or that Dr. Bennett’s
categorization was somehow superior. Dr. Gray identified multiple flaws in Dr. Bennett’s

categorization, as explained in his written rebuttal testimony. See Exhibit 7604 at 5-13; PS PFF q
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156. Dr. Gray also compared the subscriber-weighted volume shares calculated by all the experts
who performed such analyses and found them similar. See PS PFF q 165.

11. CCG PFF Section III.B.ii.: The Mechanics of the George Regression Model. CCG
PFF 99 129-36.

PS RESPONSE: Disputed. The mechanics of the George Model are not superior to
those of the Tyler Model. The Tyler Model produces the most reliable results and the best
evidence of relative market value and was accorded the most weight by the Judges in the 2014-
17 Cable Determination. Moreover, Dr. Tyler testified at length regarding flaws in the George
Model. See PS PFF 9 265-66, 271, 277-80, 313-318, 376-94; PS PCL 9 32-36.

12. CCG PFF Section III.B.ii1, The Three Models in the Amended Written Direct
Testimony. CCG PFF q 137-40.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent CCG
suggests that the George Model shares should be utilized by the Judges to allocate royalties in
this proceeding. The Tyler Model produces the most reliable and best evidence of relative
marketplace value, and those shares should be relied upon rather than the George Model shares.
See PS PFF 99 265-66, 271, 277-80, 313-318, 376-94; PS PCL 9 32-36.

13. CCG PFF Section I1I.B.v.: Unlike Their Effect on the Bortz Survey,
Retransmission Consent Fees Do Not Impair Prof. George’s Regression. CCG PFF 4 148-49.

PS RESPONSE: Disputed. It is incorrect to suggest that regressions without fixed
effects suffer from omitted-variable bias, or that including fixed effects makes the George Model
better able to control for retransmission consent fees. The Tyler Model does not incorporate
fixed effects, and Dr. Tyler confirmed that his regression adequately addressed these issues.

Specifically, Dr. Tyler explained that the hedonic-inspired design substantially reduces, and may
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eliminate, the concern about unobserved factors that would otherwise call for fixed effects,
because the SGRP follows from CSO carriage decisions. Dr. Tyler also explained that the Tyler
Model is analyzing CSOs’ net willingness to pay above and beyond the willingness to pay
whatever costs are incurred by CSOs before paying the Section 111 copyright royalty fees, such
as retransmission consent fees which would still exist in the hypothetical market modeled. See
PS PFF 99 278, 327-34.

14. CCG PFF Section III.C.i.: Forensic Analysis Establishes That There Was No
Specification Searching in Prof. Crawford’s 2010-2013 Regression. CCG PFF 99 150-63.

PS RESPONSE: Disputed. Dr. George’s purported “forensic analysis” does not justify
reliance on Dr. Crawford’s model in formulating the George Model, as CCG suggests. The
Crawford Model was not salvageable and should not have been recycled by Dr. George again in
this proceeding. Moreover, the record confirms that George Model presented here is unchanged
from the version presented in the 2014-17 Cable Proceeding. See PS PFF 99 376, 382, 411,
Exhibit 7601 at 18, 43. It is also incorrect for CCG to suggest that the Judges never found that
Dr. Crawford engaged in specification searching. See 2014-17 Cable Determination at 54182-83.
There is also no evidence in the record to support that any favorable bias to CTV in the Crawford
Model is no longer present in the George Model; any assertion to the contrary is unsupported
speculation.

15. CCG PFF Section III.C.i1.: The Inclusion of Minimum Fee Systems Does Not
Undermine Regression. CCG PFF 4 164-72.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent CCG
argues that a regression model must include minimum-fee systems to be reliable, or that a

regression model focusing on above-minimum-fee systems is unreliable. The above-minimum-
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fee version of the Tyler Model is the model the Judges adopted in the 2014-17 Cable
Determination and considered the most reliable regression in the record, and the Tyler Model
remains reliable in this proceeding. See PS PFF 99 279, 281-82; PS PCL 9 32-33.

16. CCG PFF Section II1.C.iv.: The R? Is Consistent with Standard Causal Inference.
CCG PFF 99 176-77.

PS RESPONSE: Disputed. Dr. George has not adequately addressed Dr. Tyler’s
criticism that the within R-squared of Dr. George’s model is just 16%, meaning that her model
explains only 16% of the residual variability in her dependent variable. The low explanatory
power of the George Model remains a concern given that distant retransmission is a relatively
unimportant factor in the model. See PS PFF 99 385-86.

17. CCG PFF Section III.C.v.: Dr. Tyler’s “Logical Test” Substituting Revenues Is
Flawed. CCG PFF 9 178-79.

PS RESPONSE: Disputed. Dr. George has not adequately addressed Dr. Tyler’s
criticism that the Geroge Model fails the basic validity test of running it on revenues, or that Dr.
Tyler’s critique in this regard was flawed. When the George Model is run on revenues, its results
become unstable and its coefficients largely lose significance, demonstrating that the model fails
a basic validity test. See PS PFF 99 377-81, 383, 386-88.

18. CCG PFF Section III.C.vi.: The Reference Category Does Not Cause
Multicollinearity. CCG PFF 9 180-84.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent CCG
suggests that the George Model does not suffer from measurement error or bias, such as omitted
variable bias. See PS PFF 49 382-394. Furthermore, to the extent CCG suggests concerns over

the Tyler Model as result of multicollinearity, Dr. George introduced such a critique in the 2014-
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17 Cable Proceeding and the Judges nevertheless afforded the most weight to the Tyler Model.
Exhibit 7602 at 15.

19. CCG PFF Section III.C.viii.: Subscriber Count Control Should Not Be Logged.
CCG PFF 99 190-95.

PS RESPONSE: Disputed. The George Model’s use of the number of subscribers as a
control introduces measurement error and bias, whereas the Tyler Model does not require a
subscriber-count control. See PS PFF 99 278, 395-406.

20. CCG PFF Section III.C.xi.: Reconfiguration of Subscriber Groups Is an Economic
Decision. CCG PFF 99 203-04.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent CCG
argues that Dr. George adequately addressed Dr. Tyler’s criticism that the George Model’s use of
subscriber count causes measurement error and introduces bias, or that Dr. Tyler’s critique in this
regard was flawed. See PS PFF 94 395-406.

21. CCG PFF Section III.C.xii.: The Canada Zone Is Properly Addressed by the
Model. CCG PFF 99 205-11.

PS RESPONSE: Disputed. It is incorrect to suggest that the George Model is the only
model which addresses the value of CCG programming. The Tyler Model appropriately accounts
for the value of Canadian programming and incorporates a CCG adjustment. Moreover, Dr.
George’s Canada Zone estimates are among the sensitivities that migrate her model toward the
Tyler Model. See PS PFF 99 299-305, 407-11.

22. CCG PFF Section III.C .xiii., Measurement Error in the Subscriber Counts Control

Variable Does Not Bias Coefficients. CCG PFF 99 212-17.
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PS RESPONSE: Disputed. These proposed findings are disputed to the extent CCG
argues that Dr. George adequately addressed Dr. Tyler’s criticism regarding measurement error
in the George Model, or that Dr. Tyler’s critique was flawed. Dr. George’s use of the number of
subscribers introduces measurement error and bias into her model. See PS PFF 49 394-96.

23. CCG PFF Section I1I1.C.xiv.: The George Model Does Not Allocate More
Royalties Than Are Paid in the Canada Zone. CCG PFF 9 218-20.

PS RESPONSE: Disputed. It is incorrect to suggest that the George Model is the only
model which properly allocates value to CCG programming. The Tyler Model appropriately
accounts for the value of Canadian programming and incorporates a CCG adjustment. Moreover,
Dr. George’s Canada Zone estimates are among the sensitivities that migrate her model toward
the Tyler Model. See PS PFF 99 299-305, 407-11.

24. CCG PFF Section III.D.iii.: Dr. Erdem’s Implementation Is Not Replicable
Across Different Computing Environments. CCG PFF 99 236-41.

PS RESPONSE: Disputed. The Miller/Erdem Model is replicable, contrary to CCG’s
suggestion, as Dr. Tyler testified that he was able to replicate the Miller/Erdem Model. See Tr. at
2552:6-12 (Tyler).

25. CCG PFF Section III.E.i.: Evaluating the Judges’ 2014-2017 Preference for the
Tyler Model. CCG PFF 99 273-77.

PS RESPONSE: Disputed. The Judges indicated that they preferred the above-
minimum-fee version of the Tyler Model in the 2014-17 Cable Determination. Because many
aspects of the distant-signal marketplace remain the same in 2018-21 as in the 2014-17 period, it
is appropriate for the Judges to adopt the Tyler Model again here. See PS PFF 99 265-66, 271,

277-80, 313-18, 376-94; PS PCL 99 32-36. These proposed findings are further disputed to the
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extent CCG suggests that the George Model is somehow preferable to the Tyler Model. See PS
PFF 99 376, 411; PS PCL 99 32-33.

26. CCG PCL Section III.A.: Regressions Properly Apply the Economic Principle of
“Revealed Preference.” CCG PCL 4 543-45.

PS RESPONSE: Disputed. While prior determinations are entitled to deference and the
Judges must act on the basis of prior determinations, the Judges must also consider the record
evidence before them in this proceeding and make their determinations based on that evidence.
Prior-determination shares awarded by the Judges for different royalty years do not function as a
starting point or benchmark for the shares to be determined in this proceeding. See PS PCL 9|
23-27. These conclusions are further disputed to the extent CCG suggests that the George Model
is presumptively valid or should be afforded more weight than the Tyler Model. See PS PFF q
265-66, 271, 277-80, 313-18, 376-94, 411, PS PCL 9 32-36.

27. CCG PCL Section III.B.: The George Model Is Free from Past Infirmities. CCG
PCL 99 550-52.

PS RESPONSE: Disputed. This proposed conclusion is disputed to the extent it asserts
that Dr. George performed the required forensic analysis to justify reliance on Dr. Crawford’s
model in formulating the George Model. The Crawford Model was not salvageable and should
not have been recycled by Dr. George again in this proceeding. It is further disputed that the
George Model stands on its own and is not tainted by the Crawford Model; Dr. Tyler found that
the George Model is essentially the same model presented in the 2014-17 Cable Proceeding, to
which the Judges declined to afford significant weight. See PS PFF 99 376, 382, 411; Exhibit

7601 at 18, 43; 2014-17 Cable Determination at 54206.
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28. CCG PCL Section III.C.: The Judges’ Prior Endorsement of the Tyler Model.
CCG PCL 9 554-56.

PS RESPONSE: Disputed. Professor George’s concerns about the Tyler Model do
nothing to change that the Tyler Model remains the best evidence in the record and the Judges’
preferred regression over the George Model. See PS PFF 9 265-66, 271, 277-80, 313-18, 376-
94, 411; PS PCL 49 32-36. Dr. Tyler specifically addressed concerns of omitted variable bias,
see PS PFF 99 327-29, and Dr. George raised critiques with respect to multicollinearity in the
2014-17 Cable Proceeding and the Judges nevertheless afforded the most weight to the Tyler
Model. Exhibit 7602 at 15.

29. CCG PCL Section III.D.: The Miller/Erdem Regression Must Be Rejected. CCG
PCL 99 557-60.

PS RESPONSE: Disputed. The Miller/Erdem Model is replicable, as Dr. Tyler testified
that he was able to replicate the Miller/Erdem Model. See Tr. at 2552:6-12 (Tyler).

30. CCG PCL Section VI.: Prof. George’s Regression Model with Dr. Bennett’s Data
Is the Best Method of Determining Relative Value and Royalty Shares. CCG PCL 49 603-08.

PS RESPONSE: Disputed. The Tyler Model remains the most reasonable methodology
for determining relative value and royalty shares, over and above the George Model or any other
methodology in the record. See PS PFF 9 265-66, 271, 277-80, 313-18, 376-94, 411; PS PCL 9
32-36.

31. CCG PCL Section VII., CCG’s 2018-2021 Proposed Shares: Dissimilar

Regression Analyses Point to a Similar Conclusion. CCG PCL 99 609-12.
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PS RESPONSE: Disputed. Royalty allocation awards should be based on the Tyler
Model, not the George Model. See PS PFF 99 265-66, 271, 277-80, 313-18, 376-94, 411; PS
PCL 99 32-36; PS PCL 9 20-22, 32-36.

IL. PROGRAM SUPPLIERS’ REPLY TO CTV

32. CTV PFF Section I, Introduction. CTV PFF ¢ 2.

PS RESPONSE: Disputed. This proposed finding is disputed because the cited
evidence does not support that live, station-produced newscasts constituted the “great majority”
of programming within the CTV category during 2018-2021. The cited evidence reports annual
airing totals but does not show the share of all CTV programming attributable to newscasts. See
Exhibit 7212 at 154, 156.

33. CTV PFF Section II.A.: Live, Local Programming Remained Uniquely Valuable
to Cable System Operators and Commercial Stations Seeking to Retain and Attract Subscribers
and Viewers. CTV PFF 9 15-37.

PS RESPONSE: Disputed. Mr. Papper’s testimony addressed the value of syndicated
programming to television stations, not its value to CSOs. Multiple witnesses testified that
CSOs do not base carriage decisions on whether local news (or any other programming) is
valuable to the stations. PS PFF 9363, 259, 631-33. Mr. Papper also conceded that 46% of
distantly retransmitted stations aired no local news and that between 72.6% and 77.7% of
RTDNA Survey respondents were “not sure” what percentage of station revenue came from
local news. PS PFF 99 623-30. Nor did Mr. Papper offer evidence from the 2018-2021 period
supporting his assertion that stations reduced syndicated programming as they expanded locally
produced programming. PS PFF 9 626. The 2018 RTDNA Surveys identified only 100 local-

news programs in development among approximately 1,700 surveyed television stations. PS PFF
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9 627. Ms. Cohen testified that syndicated programming retained substantial value to cable
operators. PS PFF 99 231-32. Mr. Papper’s testimony also failed to account for the fact that a
substantial portion of local-news programming was available through free live streaming during
2018-2021. PS PFF q9208-12.

34, CTV PFF Section II.B.: Streaming Increased the Relative Value of Live and
Local Programming Not Otherwise Available on Streaming Platforms. CTV PFF q9 38-55.

PS RESPONSE: Disputed. A substantial number of stations made their local news and
other station-produced programming available through free live streams during 2018-21. PS
PFF 99 204-09. Those streams provided viewers with a direct substitute for the same station-
produced content otherwise available through distant retransmission. Mr. Nissenblatt testified
that this reduced the value of that content to subscribers and, in turn, to CSOs. CSOs could drop
the distant signal carrying local news and direct subscribers to obtain the same content for free
online. PS PFF 99 209-13. Sports programming likewise became increasingly available through
live streaming (simulcasts), including Thursday Night Football games that were otherwise
available through distant retransmission. PS PFF 99 205-207, 238-46. Unlike CTV and JSC
programming, to the extent syndicated programming was available through streaming, it was not
offered as a live simulcast of the same programming available through distant retransmission. PS
PFF 99 213, 233.

35. CTV PFF Section II.C.: Retransmission Consent Fees Reflect CSO Willingness to
Pay for Commercial Television Signals. CTV PFF § 58.

PS RESPONSE: Disputed. As Mr. Nissenblatt testified, the existence of
retransmission consent fees, in part, led to the centralization of programming decisions within

CSOs. PS PFF 4 247-56, 474. The Bortz Survey, by interviewing primarily local CSO personnel
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during the 2018-21 period, failed to interview the individuals who made programming decisions
and had knowledge of how those decisions were actually made. PS PFF 99 429-34, 437.

36. CTV PFF Section III.A.: Declining Cable Television Viewership Affected All
Claimant Groups but Impacted CTV Less. CTV PFF 99 62-69.

PS RESPONSE: Disputed. Professor Marx’s analysis relied on data measuring local
viewing of local news, not distant viewing. PS PFF ] 611, 602. Mr. Nissenblatt testified that a
CSO would not use Nielsen local-viewing data as a proxy for distant viewing, particularly for
news programming. PS PFF 99 600-01. As Dr. Gray explained, Prof. Marx’s dataset was also
both over- and under-inclusive: it included stations that were not distantly retransmitted, while
omitting many stations that were. PS PFF 49 606-08. Professor Marx further conceded that
local news becomes less valuable the farther a station is retransmitted from its local market. PS
PFF 9 603. Although she relied on Dr. Bennett’s geographic-distance study, that study was itself
flawed. PS PFF 9 604-12.

37. CTV PFF Section II1.C.: Distant Signals Continued to be Imported into
Neighboring, Adjacent Markets. CTV PFF 99 78-83.

PS RESPONSE: Disputed. Dr. Marx conceded that local news becomes less valuable
the farther a station is retransmitted from its local market. She relied on Dr. Bennett’s
geographic-distance study, but that study was itself flawed. PS PFF 99 603-12.

38. CTV PFF Section IV.A.1.: Statutory Royalty Fees Are Regulated and Do Not
Reliably Capture Willingness to Pay During the 2018-2021 Period. CTV PFF 9 84-89.

PS RESPONSE: Disputed. The Tyler Model focuses on CSOs’ actual economic
decision-making and analyzes the relationship between programming volume and price to

provide a reliable measure of value. PS PFF 9 267-76. Specifically, the Tyler Model estimates
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a CSO’s incremental willingness to pay for an additional minute of programming in a given
category. PS PFF 94 267-76. Because all relevant markets operate within a regulatory
framework, Dr. Tyler’s model properly examines the decisions CSOs made within that
framework to assess their minimum willingness to pay. PS PFF 99 332-34. Moreover, CTV
itself argues, relying on JSC’s witness Mr. Albert, that retransmission consent fees are a “red
herring” in assessing the hypothetical value of distantly retransmitted programming. CTV PFF
19 58, 406.

39. CTV PFF Section IV.A.2.c.: Out-Of-Market Carriage Decisions Were Driven
More by Retransmission Consent Fees than by the Programming Stations Offered. CTV PFF
q194.

PS RESPONSE: Disputed. This proposed finding is disputed because CTV’s
conclusions are not supported by the evidence. Mr. Nissenblatt testified that programming was
one of the factors his team considered in making carriage decisions and that the factors he
identified were not listed in order of importance. Tr. at 2681:8-21 (Nissenblatt); see also PS PFF
919 247-56.

40. CTV PFF Section IV.A.2.c.: Out-Of-Market Carriage Decisions Were Driven
More by Retransmission Consent Fees than by the Programming Stations Offered. CTV PFF
9 109.

PS RESPONSE: Disputed. This proposed finding is disputed because CTV’s
conclusion misrepresents Dr. Tyler’s testimony. Dr. Tyler testified that retransmission consent
fees would still exist absent Section 111 and that regression analysis is informative in assessing
what the hypothetical market would look like. Tr. at 2497:15-2498:10 (Tyler); PS PFF 99 94,

331, 270.
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41. CTV PFF Section IV.A.3.a.: PTV Carriage Is Uniquely Contaminated by Non-
Elective Carriage that Does Not Reveal CSOs’ Preferences or Willingness to Pay. CTV PFF
99 110-33.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent their
section heading implies that non-elective PTV carriage undermines the Tyler Model. The Tyler
Model incorporates must-carry through separate variables for must-carry minutes but excludes
must-carry minutes from the share calculation. PS PFF 99 283-94.

42. CTV PFF Section IV.A.3.b.: Though Unlikely, Commercial Must-Carry Also
Contaminates Regressions. CTV PFF 4 134-35.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent their
section heading implies that commercial must-carry stations undermine the Tyler Model. Unlike
the other regressions, the Tyler Model excludes commercial must-carry stations. PS PFF 49 283-
94.

43. CTV PFF Section IV.A.4.: Minimum Fee and Excess Capacity CSO Data
Limitations Render Any Fee-Based Regression Inappropriate and Unreliable for the 2018-2021
Period. CTV PFF q 136.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent its heading
implies that the Tyler Model includes minimum-fee and excess-capacity CSOs. It does not. See
PS PFF 99 281-82, 286.

44. CTV PFF Section IV.A.4.a.: Carriage Data from Excess-Capacity CSOs Is
Uninformative Due to Lack of Incremental Cost. CTV PFF 9 137-41.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent their

section heading implies that the Tyler Model includes minimum-fee and excess-capacity CSOs.
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The Tyler Model accounts for and excludes minimum-fee and excess-capacity CSOs from the
calculation of shares, consistent with the Judges’ 2014-17 Cable Determination. PS PFF 9 281-
82; 286.

45. CTV PFF Section IV.A.4.c.: The Subsample of Above-Minimum-Fee CSOs Is
Small, Not Representative, and Results in Bias Due to Sample Selection. CTV PFF q 146.

PS RESPONSE: Disputed. There is sufficient data from the 2018-21 period to
meaningfully estimate the relationships at issue in the Tyler Model. Tr. at 2454:8-2458:23
(Tyler); see also PS PFF 99 281-82, 299-308.

46. CTV PFF Section IV.A.4.d.: The Subsample of Above-Minimum-Fee CSOs Not
Affected by Non-Elective Carriage Is Even Smaller, Less Representative, and Results in Even
Greater Bias Due to Sample Selection. CTV PFF § 147.

PS RESPONSE: Disputed. There is sufficient data from the 2018-21 period to
meaningfully estimate the relationships at issue in the Tyler Model. Tr. at 2454:8-2458:23
(Tyler); see also PS PFF 99 281-82, 299-308.

47. CTV PFF Section IV.B.1.a.: Dr. Tyler Proposes an SGRP Model, but a Properly-
Specified SGRP Model Simply Replicates the Statutory Formula. CTV PFF 4 148-52.

PS RESPONSE: Disputed. The Tyler Model’s use of the Subscriber Group Royalty
Percentage (“SGRP”) as its dependent variable is a strength, not a defect: it is a more targeted
measure that focuses the regression on the relationships at issue and includes less irrelevant
variation that must otherwise be controlled for. Dr. Tyler’s approach adhered to best practices,
and its straightforward inputs and objective outputs are among the reasons the Judges credited
the Tyler Model in the 2014-17 Cable Determination. See PS PFF 99 267-268, 384, 425-426; PS

PCL 99 34, 36. Contrary to CTV’s suggestion, the Tyler Model does not replicate the statutory
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rate, and is not designed to replicate or predict the statutory royalty rate. Rather, it is a causal
model designed to identify relationships among the different categories of programming minutes.
Moreover, the Judges rejected this same criticism in the 2014—17 Cable Determination. 2014-17
Cable Determination, at 54224-26, 54274, see also PS PFF 99 319-23, 426, Tr. at 2484:14-
2486:19 (Tyler).

48. CTV PFF Section IV.B.1.b.: Dr. Tyler Imposes Unsupported Restrictions on the
Exact SGRP Regression that Have No Economic or Statistical Foundation Because They Reduce
Fit, Resulting in Biased Fee-Generation Shares. CTV PFF qq 153-62.

PS RESPONSE: Disputed. The linear model utilized in the Tyler Model is the most
appropriate specification. The Judges addressed this same criticism in the 2014—17 Cable
Determination. The Judges found the Tyler Model to be “the most appropriate regression
model” in this record, set forth ten principal reasons why it was their preferred regression model,
and “accorded it the most weight.” 2014-17 Cable Determination at 54227-28, 54257; PS PCL
99/ 32-36. The Judges also relied on the Tyler Model as the starting point for their royalty
allocations. /d. at 54257; PS PCL q 32. Dr. Tyler confirmed that the model presented in this
proceeding continues to provide each of those advantages and conforms to the Judges’ prior
findings. PS PCL 9 35; Tr. at 2486:23-2487:23 (Tyler); PS PFF 99 319-23.

49. CTV PFF Section IV.B.1.c.: Dr. Tyler Includes Data that Is Contaminated by
Measurement Error and Does Not Properly Account for Non-Elective Carriage and
Retransmission Consent Fee Contamination or Excess Capacity CSO Bias. CTV PFF 49 163-80.

PS RESPONSE: Disputed. The Tyler Model incorporates must-carry through separate
variables for must-carry minutes but excludes must-carry minutes from the share calculation and,

therefore, from its assessment of relative marketplace value. PS PFF 94 283-94. That is the
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appropriate approach because the alternative, removing those minutes and adjusting the SGRP,
would impose a relationship on the data rather than allowing the model to identify that
relationship. Tr. at 2475:10-2476:4 (Tyler); see also PS PFF 99 289.

50. CTV PFF Section V.A.: The Bortz Survey Methodology is Valid and Reliable.
CTV PFF 99 313-58.

PS RESPONSE: Disputed. The record evidence establishes that the Bortz Survey is
unreliable and invalid and cannot serve as a basis for allocating royalties in this proceeding to
any party. PS PFF 99 427-566. Accordingly, it should be afforded little or no weight. PS PCL
99 37-40.

51. CTV PFF Section V.B.: Prior Panels and Expert Witnesses Have Relied on the
Bortz Survey. CTV PFF 99 359-68.

PS RESPONSE: Disputed. The flaws in the Bortz Survey are even more pronounced
for the 2018-21 period than in prior years. As Mr. Nissenblatt explained, the Survey may have
made sense in the “analog” world, but by 2018 its underlying assumptions were no longer valid.
Tr. at 2724:12-2725:16 (Nissenblatt); PS PFF 99 446-49. The record evidence shows that the
Bortz Survey is unreliable and invalid and cannot serve as a basis for allocating royalties to any
party. PS PFF 94/ 427-566. Accordingly, it should be afforded little or no weight. PS PCL 9 37-
40.

52. CTV PFF Section V.C.: The Bortz Survey Must-Carry Adjustment Is
Appropriate. CTV PFF 99 369-75.

PS RESPONSE: Disputed. Adjustments to the Bortz Survey to correct for significant
bias against PTV and CCG only systems and for must carry signals are necessary. These

proposed findings are disputed, however, to the extent they suggest that any such adjustments
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would render the Bortz Survey reliable or cure its numerous flaws. The record evidence
establishes that the Bortz Survey is unreliable and invalid and cannot serve as a basis for
allocating royalties to any party. PS PFF 99 427-566. Accordingly, it should be afforded little or
no weight. PS PCL 9 37-40.

53. CTV PFF Section V.D.1.: Historical Critiques of the Bortz Survey Remain
Unpersuasive and Should Be Accorded No Weight. CTV PFF 99 376-88.

PS RESPONSE: Disputed. The flaws in the Bortz Survey are even more pronounced
for the 2018-21 period than in prior years. As Mr. Nissenblatt explained, the Bortz Survey may
have made sense in the “analog” world, but by 2018 its underlying assumptions were no longer
valid. Tr. at 2724:12-2725:16 (Nissenblatt); PS PFF 9] 446-49. For example, Mr. Nissenblatt
testified that during 2018-21 CSO carriage decisions were centralized and made at the corporate
level, not at the local cable system level. As a result, Bortz Survey respondents were not the
persons most responsible for distant carriage decisions; at Comcast, the largest cable operator, all
distant carriage decisions were made by a central corporate team, none of whose members were
surveyed, and the individuals who held the titles of the actual Comcast respondents would not
have been qualified to answer the survey. See PS PFF 9 427-433, 477. The record evidence
shows that the Bortz Survey is unreliable and invalid and cannot serve as a basis for allocating
royalties to any party. PS PFF 99 427-566. Accordingly, it should be afforded little or no weight.
PS PCL 99 37-40.

54. CTV PFF Section V.D.2.a.: Prof. Erdem’s Cognitive Study Conclusion that the
Bortz Survey Is Impacted by Retransmission Consent Fees Is Unsupported and Should Be

Disregarded. CTV PFF 99 389-411.
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PS RESPONSE: Disputed. Retransmission consent fees were the dominant, rapidly
growing cost in CSO budgets during 2018-21. PS PFF 99 255-60. Since Bortz Survey
respondents were asked about what the system “spent,” they are therefore drawn toward those
salient carriage costs rather than copyright value — exactly the conflation Professor Erdem
identified. PS PFF 99 535, 542-543. The Bortz Survey is unreliable and invalid and cannot serve
as a basis for allocating royalties to any party. PS PFF 4 427-566. Accordingly, it should be
afforded little or no weight. PS PCL 99 37-40.

55. CTV PFF Section V.D.2.b.: Prof. Miller, Dr. Erdem, and Mr. Sanders’ Reliance
on Prof. Erdem’s Cognitive Study Conclusions Is Misplaced and Without Foundation. CTV PFF
919 412-30.

PS RESPONSE: Disputed. Professor Erdem’s conclusions rest on qualitative
interviews of respondents conducted using criteria modeled on the Bortz Survey’s own
qualification standards, and are corroborated by the record: retransmission consent fees were the
dominant and rapidly growing cost in CSO programming budgets during the period, PS PFF
91 255-258, and independent survey experts reached consistent conclusions about the Bortz task,
PS PFF 99 555-558. Professor Erdem’s study is one of many grounds establishing that the Bortz
Survey is unreliable and invalid and cannot serve as a basis for allocating royalties to any party.
PS PFF q9/427-566. Accordingly, it should be afforded little or no weight. PS PCL 9 37-40.

56. CTV PFF Section V.D.2.c.: Prof. Erdem’s Cognitive Interviews Corroborate,
Rather Than Undermine, the Bortz Survey. CTV PFF q431-35.

PS RESPONSE: Disputed. Professor Erdem concluded that survey respondents “have
a relatively hard time answering questions about how they would complete the task,” that the

exercise is “not an easy task,” and that respondents improperly conflate other fees and costs with
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the copyright value the survey purports to measure. PS PFF 99 535-537. One respondent
described the exercise as “a bit of art and science” that would not yield a “perfect number,”
because programming budgets are made at the channel level, not the category level the survey
requires. PS PFF 4 537. Moreover, the record evidence establishes that the Bortz Survey is
unreliable and invalid and cannot serve as a basis for allocating royalties to any party. PS PFF
41 427-566. Accordingly, it should be afforded little or no weight. PS PCL 9 37-40.

57. CTV PFF Section V.E.1.: Prof. Marx Offered Data on the Impact of Streaming
that Supports the Bortz Survey Results. CTV PFF 99 436-53.

PS RESPONSE: Disputed. Dr. Marx’s streaming data does not support the Bortz
Survey; her underlying local-viewing analysis is itself unreliable. PS PFF 99 596-622. Dr. Gray
concluded that Dr. Marx’s local-viewing analysis “remains speculative and uninformative” with
respect to trends in the relative market value of distantly retransmitted programming, because it
relies on Nielsen /ocal-viewing data that she never linked to distant viewing and that rests on a
dataset both over- and under-inclusive of the stations actually retransmitted during the period.
PS PFF 99 596-97, 608, 611, 620. The record evidence also establishes that the Bortz Survey is
unreliable and invalid and cannot serve as a basis for allocating royalties to any party. PS PFF
1 427-566; see also PS Response to CTV PFF 9 38-55. Accordingly, it should be afforded little
or no weight. PS PCL 49 37-40.

58. CTV PFF Section V.E.2.: Prof. Marx Offered Data on the Impact of COVID-19.
CTV PFF q 456.

PS RESPONSE: Disputed. The decline in JSC’s share reflects changes in how the

Bortz results were weighted, not changes in the underlying survey responses. The unweighted
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Bortz Survey responses themselves did not change in 2020, suggesting that respondents were not
carefully considering the questions or their answers. PS PFF 9 169-71, 506-08.

59. CTV PFF Section V.E.3.: Several Experts Offered Data on PTV Must-Carry
Stations that Corroborates the Bortz Survey Results. CTV PFF 4 459-61.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent its heading
suggests that the Bortz Survey results have been corroborated by any other record evidence.
They have not. PS PFF 427-48, PS PCL 99 37-40.

60. CTV PFF Section V.E.4.: Several Industry Experts Offered Testimony that
Corroborate Bortz. CTV PFF 49 462-72.

PS RESPONSE: Disputed. Mr. Nissenblatt provided credible testimony rebutting other
industry experts’ opinions concerning the value of CTV and JSC programming on distant signals
during 2018-21. PS PFF 99 205-13, 243-45. The record evidence further establishes that the
Bortz Survey is unreliable and invalid and cannot serve as a basis for allocating royalties to any
party. PS PFF q9427-566. Accordingly, it should be afforded little or no weight. PS PCL 99 37-
40.

61. CTV PFF Section VI.: The Regression Parties Did Not Provide Market Evidence
to Support Their Shares. CTV PFF 99 473-88.

PS RESPONSE: Disputed. Program Suppliers submitted ample evidence supporting
the Tyler Model, including data concerning the actual carriage of programming on distant
signals; expert testimony regarding CSO and station valuation and decision-making; and expert
testimony on economics and econometrics. PS PFF 49 8-32, 87-145.

62. CTV PFF Section VII.A.: The 2014-2017 Final Determination Is a Reliable

Starting Point. CTV PFF q 490.
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PS RESPONSE: Disputed. This proposed finding is disputed to the extent CTV
suggests that there are no changed circumstances present in this proceeding. The record reflects
several material changed circumstances including, for example, the increased centralization of
CSO decision-making, which undermined the reliability of the Bortz Survey results, and the
COVID-19 pandemic, which substantially reduced the value of JSC programming. PS PFF
4 247-56, 169-93, 548. This proposed finding is also disputed to the extent CTV argues that the
2014-17 Cable Determination shares should serve as a benchmark, or starting point, for 2018-21
royalty awards. While the Judges are required to “act on the basis” of their prior determinations,
the Judges must also consider changed circumstances and base their royalty allocations on the
evidence presented in this proceeding. PS PCL q 23-27.

63. CTV PFF Section VIIL.B.: The Bortz Survey With the Must-Carry Adjustment Is
Reliable. CTV PFF 99 491-92.

PS RESPONSE: Disputed. Adjustments to the Bortz Survey to correct for significant
bias against PTV and CCG only systems and for must carry signals are necessary. These
proposed findings are disputed, however, to the extent CTV suggests that any such adjustments
would render the Bortz Survey reliable or cure its numerous flaws. The record evidence
establishes that the Bortz Survey is unreliable and invalid and cannot serve as a basis for
allocating royalties to any party. PS PFF 99 427-566. Accordingly, it should be afforded little or
no weight. PS PCL 9 37-40.

64. CTV PFF Section VII.C.: The CCG Upper Bound Is Appropriate Given
Constraints on Canadian Signal Carriage. CTV PFF 94 493-524.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent it suggests

that the Bortz Survey is an appropriate methodology for determining any party’s royalty share.
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PS PFF 99/ 427-566. The record evidence shows that the Bortz Survey is unreliable and invalid
and cannot serve as a basis for allocating royalties to any party. Id. Accordingly, it should be
afforded little or no weight.

65. CTV PFF Section VIL.D.: Blending and Weighting the Reliable Starting Points is
Reliable. CTV PFF 99 525-31.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent it suggests
that the Bortz Survey is an appropriate methodology for determining any party’s royalty share, or
that it should be blended with other methodologies to produce royalty allocation awards. PS PFF
941 427-566. The record evidence shows that the Bortz Survey is unreliable and invalid and
cannot serve as a basis for allocating royalties to any party. Id. Accordingly, it should be
afforded little or no weight. PS PCL 94 37-40. Also disputed to the extent that CTV argues that
the 2014-17 Cable Determination shares should be blended or weighted with other evidence to
produce 2018-21 royalty awards. While the Judges are required to “act on the basis” of their
prior determinations, the Judges must also consider changed circumstances and base their royalty
allocations on the evidence presented in this proceeding. PS PCL 4 23-27.

66. CTV PCL Section IV.: Legal Conclusions in the 2018-2021 Proceeding. CTV
PCL 9 62.

PS RESPONSE: Disputed. This proposed conclusion of law is disputed to the extent it
omits the need for the Judges to consider both the impact of streaming on CTV and JSC
programming and the increased centralization of CSO decision-making on the reliability of the
Bortz Survey. PS PFF 99 206-13, 24-56, 427-37.

67. CTV PCL Section IV.: Legal Conclusions in the 2018-2021 Proceeding. CTV

PCL 9 64.
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PS RESPONSE: Disputed. This proposed conclusion of law is disputed to the extent it
suggests that the Judges should place less reliance on the Tyler Model in the 2018-21 Cable
Proceeding than they did in the 2014-17 Cable Proceeding. PS PFF 99 265-66, 277-80, PS PCL
9 28-36. The Tyler Model presented in this proceeding remains the most reliable evidence of
relative marketplace value in the record and should serve as the basis for the Judges’ royalty
awards. The Judges found the Tyler Model “the most appropriate regression model” in the
record and “accorded it the most weight” in the 2014-17 Cable Determination, PS PCL 99 32-33.
Dr. Tyler confirmed that the model presented in this proceeding continues to provide each of the
ten advantages the Judges identified as making it their preferred regression model, PS PCL
99/ 34-35. The 2018-21 Tyler Model moreover conforms to the Judges’ prior findings by
focusing on above-minimum-fee CSOs, incorporating a CCG adjustment, and addressing both
primary and non-primary PTV must-carry signals in the regression. PS PCL 9 35. The record
supports equal or greater reliance on the Tyler Model, not less. PS PFF 49 265-66, 277-80, 318;
PS PCL 99 28-36.

68. CTV PCL Section IV.: Legal Conclusions in the 2018-2021 Proceeding. CTV
PCL 9 69.

PS RESPONSE: Disputed. The Tyler Model presented in this proceeding provides a
robust and reliable methodology for informing the relative shares of all claimant categories. PS
PFF 99 261-64, 265-66, 277-80, 318, PS PCL 9 28-36.

69. CTV PCL Section IV.: Legal Conclusions in the 2018-2021 Proceeding. CTV
PCL 99 70-73, 76.

PS RESPONSE: Disputed. The record evidence shows that the Bortz Survey is

unreliable and invalid and cannot serve as a basis for allocating royalties to any party. PS PFF
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41 427-566. Accordingly, it should be afforded little or no weight. PS PCL 99 37-40.
Furthermore, Professor Marx’s streaming analysis fails to account for the impact of streaming on

CTV and JSC programming. PS PFF 49 208-13.
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III. PROGRAM SUPPLIERS’ REPLY TO JSC

70. JSC PFF Section LA.1.: JSC Content Was Extremely Valuable During the 2018-
21 Period. JSC PFF 9 1-16.

PS RESPONSE: Disputed. While Program Suppliers do not contest that JSC sports
content has some value to CSOs, these proposed findings are misleading. The data cited in these
findings is based on rights deals for JSC programming on cable networks, such as ESPN, which
are not at issue in this proceeding, and JSC fails to focus on the limited amount of JSC content
carried on broadcast signals that were distantly retransmitted during 2018-21. Dr. Gray and other
experts found that JSC’s relative volume share of programming on distant signals was small. See
PS PFF q9 157, 164-167. The Judges found in the 2014-17 Cable Determination that the limited
volume of compensable JSC content on distant signals was an important factor in determining
JSC’s relative marketplace value (and royalty allocations), and should do so again here. See PS
PCL 9§ 41. The record also demonstrates that JSC content was the most duplicated content on
distant signals, and that a significant amount of JSC content was available on streaming services
during 2018-21. See PS PFF 9 201-203, 211, 238-46. These findings are further disputed
because they address the value of sports generically without distinguishing between JSC sports
and Other Sports. See, e.g., PS PFF 99 67-69; PS PCL 4 9. JSC PFF | 7 is additionally disputed
because JSC’s citations to the Axios article are misleading; the article makes clear that non-JSC
sports, such as the Olympics, were more widely viewed on broadcast television than some JSC
sports, and that its authors grouped JSC sports and non-team sports together as a single generic
category, confirming that CSOs likely also conflated JSC sports with other sports and considered

them collectively rather than separately. See Exhibit 6034; Tr. at 1453:18-1455:2 (Albert).
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71. JSC PFF Section I[.A.2.: CSOs Chose to Retransmit Significant Quantities of JSC
Programming During the 2018-21 Period. JSC PFF 9 17-30.

PS RESPONSE: Disputed. These findings focus on the number of games or
retransmissions, which is essentially an unweighted volume measure, and do not render that
measure relative by comparing JSC’s volume with that of other parties. Dr. Gray’s calculations
provide a clearer picture of the extremely small amount of JSC programming available on distant
signals relative to the programming of other claimant groups. See PS PFF 9 157-167. These
findings are also disputed because JSC fails to acknowledge that JSC content was the most
duplicated content on distant signals during 2018-21. See PS PFF 49 201-203, 211, 238-46. JSC
also mischaracterizes Mr. Nissenblatt’s testimony as Mr. Nissenblatt explicitly testified that
duplicated JSC content on Fox stations would not have had value to CSOs. See PS PFF 99 241-
43,

72. JSC PFF Section [.A.3.: JSC Content Cannot Be Measured on a Per-Minute Basis.
JSC PFF 99 31-35.

PS RESPONSE: Disputed. JSC relies for the majority of these findings on data for
licensing deals on cable networks and streaming services, not licensing deals related to broadcast
or distant signals. The one broadcast deal cited (MLB on Fox) fails to acknowledge that a
significant portion of Fox distant-signal programming was duplicative of local station carriage.
See PS PFF 49 241-43, 245-46. These proposed findings also fail to acknowledge the Judges
found in the 2014-17 Cable Determination that JSC’s declining relative volume, as compared to
other claimant groups, is a factor to be considered in determining value. See PS PCL 9§ 41.

73. JSC PFF Section I.A .4, Distant-Signal JSC Content Was Not Available to Stream

During the 2018-21 Period. JSC PFF 4 36-44.
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PS RESPONSE: Disputed. The record evidence demonstrates that JSC content was
available on streaming platforms during 2018-21 and that JSC content was the most duplicated
content on distant signals during that period according to Dr. Marx’s analysis on duplication. See
PS PFF 99 201-03, 211, 238-46. JSC’s attempt to distinguish traditional over the top (“OTT”)
streaming offerings from virtual MVPD (“vMVPD”) streaming offerings is misplaced (for
example, OTT streaming services would not duplicate exactly distant signals for Program
Suppliers’ content specifically (see PS PFF 9 197-200, 213, 222) and are also contrary to other
record evidence regarding JSC content appearing on streaming. See PS PFF 9 201-203, 241,
244.

74. JSC PFF Section [.B.1, Growth in Streaming Further Diluted the Value of
Program Suppliers Content in 2018-21. JSC PFF q9 45-53.

PS RESPONSE: Disputed. Contrary to these findings, the record demonstrates that
streaming did not have a negative or disproportionate effect on the relative value of Program
Suppliers programming. See PS PFF 99 214-37. All parties’ content was available on streaming
during 2018-21, and there is substantial record evidence that streaming negatively impacted JSC
and CTV programming during that period. See PS PFF 944 201-213, 241. These findings are also
disputed to the extent they rely on Dr. Marx’s local viewing analysis, which Dr. Gray found
irrelevant and unreliable. See PS PFF 99 604-20. JSC also fails to cite Dr. Marx’s own findings
regarding the significant drop in JSC broadcast viewership in 2020, which was more significant

than the decline for Program Suppliers. See Exhibit 7208 at 95.
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Figure 36: Viewership (number of quarter-hour households) for claimant groups’ content relative to 2018
viewership
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Source: 2015-2021 MNielsen data, CDC data, Red Bes Media data, and CRTC data.
Mote: Tatal viewership for a claimant group's content in a given year is the count of households that watched the claimant
group's content in a given quarter-hour, summed across all quarter-hour intervals in the year.

Exhibit 7208 at 95.
JSC misleadingly includes a version of the above chart in JSC PFF § 53 which omits JSC.
Compare JSC PFF 4 53 with Exhibit 7208 at 95.

75. JSC PFF Section [.B.2, Program Suppliers’ Witnesses Failed to Show that
Program Suppliers’ Content Had Substantial Value to CSOs. JSC PFF 4 54-61.

PS RESPONSE: Disputed. Ms. Cohen testified at length regarding the enduring value
of Program Suppliers content to broadcast stations and CSOs during the 2018-21 period,
particularly during COVID, and responded to JSC’s critiques in her surrebuttal testimony. See
PS PFF 99 172-77, 230, 235-37; Exhibit 7613 at 6-7. JSC’s criticism of Ms. Cohen’s references

to rights deals for Program Suppliers content on streaming services is misleading, as JSC itself
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cites similar rights deals for JSC content on streaming platforms and cable networks as evidence
of value; if such rights deals are evidence of value for JSC, they are equally evidence of value for
other claimant groups, including Program Suppliers.

76. JSC PFF Section [.B.3, 11-13% of Program Suppliers’ Content Consisted of
Infomercials that Have No Value to CSOs. JSC PFF 9 62.

PS RESPONSE: Disputed. The record demonstrates that all Program Suppliers content,
including paid programming, has value to CSOs. See PS PFF 99 5-7, 154-168, 172-77, 230, 235-
37. Moreover, the Judges addressed this issue in the 2014-17 Cable Determination and found that
JSC’s arguments about the value of paid programming were more properly addressed, if at all, in
the Distribution Phase rather than the Allocation Phase. See PS PCL q 36 n.63 (quoting the 2014-
17 Cable Determination).

77. JSC PFF Section I.B.4, The “Other Sports” Program Suppliers Content Was Far
Less Valuable than the JSC Sports on Distant Signals. JSC PFF 9 63-69.

PS RESPONSE: Disputed. Dr. Gray testified at length regarding Other Sports
programming and its value, and confirmed that Other Sports represents a substantial amount of
programming in these proceedings that dwarfs JSC’s volume. See PS PFF 99 178-93; Exhibit
2603 at 34-38; Exhibit 7605 at 2-5. As Mr. Harvey’s appendix listing Other Sports programs
demonstrates, they include a wide array of diverse programs with value, such as the Olympics,
NASCAR, WWE wrestling, golf, and tennis. Exhibit 7107 at 213-50. Moreover, that some
Olympics broadcasts were Spanish-language does not diminish their value; if anything, it
demonstrates that the Program Suppliers category contains valuable programming serving niche

audiences. See PS PFF 99 3-5, 64-65.
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78. JSC PFF Section II.C.2, PTV Stations’ Refusal to Search for Documentation
Regarding Indemnification Is Not a Basis to Reject Any Aspect of Mr. Harvey’s Must Carry
Analysis. JSC PFF 99 161-69.

PS RESPONSE: Disputed. These findings are disputed to the extent they rely on
discovery correspondence that was improperly attached to JSC’s PFF & PCL in violation of
Order 14, which permits parties to attach only documents that are record evidence or that contain
citations to record evidence. JSC and PTV may have reached an agreement that such
correspondence could be attached to their PFF & PCL filings despite it not being admitted into
evidence, but Program Suppliers were not consulted and has not stipulated to any such
arrangement. If JSC seeks to have the discovery correspondence admitted into evidence, it must
do so by motion so that only record evidence is before the Judges and considered in connection
with their royalty allocation determinations. See Order 14 q 54 and App’x A.

79. JSC PFF Section III.A, The Constant Sum Survey Method Is an Established and
Reliable Technique, Well-Suited to the Task in this Proceeding. JSC PFF q9 170-79.

PS RESPONSE: Disputed. The Bortz Survey presented in this proceeding does not
employ the constant-sum methodology properly, as JSC suggests, and the constant-sum method
as applied by Bortz does not accurately measure relative marketplace value. See PS PFF 49 476,
479-80, 535, 548, 554. The record demonstrates that the Bortz Survey is unreliable and
fundamentally flawed. See PS PFF 99 427-548; PS PCL 94 37-40.

80. JSC PFF Section II1.B, On Prior Litigated Records, The Judges and Their
Predecessors Have Consistently Found the Bortz Constant Sum Surveys to Be Probative of

Relative Marketplace Value. JSC PFF 9 180-83.
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PS RESPONSE: Disputed. This finding is disputed as to JSC’s attempts to selectively
quote from past determinations, and in particular the 2010-13 Cable Determination, to suggest
that the Judges always placed significant weight on the Bortz Survey. In the 2010-13 Cable
Determination, the Judges placed primary weight on the Crawford regression analysis and used it
as the starting point for their royalty allocations for all parties, including JSC. The Judges
utilized the Bortz Survey and the Horowitz Survey only in connection with their shares for
certain categories, in particular the Devotional category, and made clear that they preferred the
Horowitz Survey to the Bortz Survey. See PS PCL 99 37-40.

81. JSC PFF Section II1.D, The Bortz Surveys Follow Appropriate Survey Methods.
JSC PFF q 190.

PS RESPONSE: Disputed. Dr. Stec and other survey experts testified that the 2018-21
Bortz Survey did not follow appropriate survey methods including due to, inter alia, its: failure
the intended target population of the person most responsible for programming decisions at a
CSO, poor record keeping, overly complex questions, failure to be double-blind design, lack of
construct validity, status as an incomplete census, and lack of pre- and post-testing. See PS PFF
919 427-548; PS PCL 94 37-40.

82.  JSC PFF Section II1.D.1, Population. JSC PFF 9§ 191-202.

PS RESPONSE: Disputed. The record evidence shows that Bortz operated with an
incomplete or failed census rather than a probability sample and failed to reach its target
population. See PS PFF 99 457-58, 470-75, 562-65. This finding is further disputed as to the
suggestion that the Bortz Survey is an establishment survey as there is no evidence that
respondents were instructed that it was, and other experts criticized that characterization. See PS

PFF 9 550; Exhibit 7103 at 55-59 (showing survey instruments).
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83.  JSC PFF Section II1.D.2, Interviews. JSC PFF 9 203-11.

PS RESPONSE: Disputed. The Bortz Survey was not double-blind, and to the contrary,
the record demonstrates a strong likelihood that the sole interviewer, Ms. Grossman, was aware
of the survey’s purpose, as well as significant interviewer error permeating the responses. See PS
PFF 99 467-69, 500-03. This finding is further disputed as to the suggestion that Dr.
Mathiowetz’s bias testing performed for the 2014-17 Bortz Surveys has any relevance to whether
there was interviewer bias in the 2018-21 Bortz Surveys, which are separate surveys.

84. JSC PFF Section I11.D.3, Response Rates. JSC PFF 49 212-15.

PS RESPONSE: Disputed. It is disputed that the Bortz Survey’s response rates were
valid, especially given its status as an attempted census as opposed to a probability sample, or
that such responses rates were accurately calculated. See PS PFF 99 562-66.

85. JSC PFF Section I11.D.4, Respondent Identification. JSC PFF 99 216-22.

PS RESPONSE: Disputed. The Bortz Survey respondents were not correctly identified,
and the use of the 2018 Factbook to identify respondents was not reasonable. In particular, Mr.
Nissenblatt’s unrebutted testimony demonstrates that none of the approximately 90 Comcast
respondents to the Bortz Surveys were qualified, as he or a member of his team were the
intended target respondents and they were not contacted. See Exhibit 7607 at 12, 22-23; PS PFF
M1427-37, 470, 472-73. Dr. Stec also testified the 2018 Factbook was not a reliable source to
find potential respondents and there is evidence in the record that the Factbook has been
unreliable since at least 2013. See PS PFF 49 458, 462-65. This finding is further disputed as to
the suggestion that the Bortz Survey should be considered an establishment survey. See PS PFF §
550.

86. JSC PFF Section II1.D.5, Questionnaires. JSC PFF 94 223-33.
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PS RESPONSE: Disputed. The Bortz Survey questionnaire was not properly
constructed and does not provide a reasonable means to assess relative marketplace value in this
proceeding. See PS PFF 49 427-548; PS PCL 49 37-40. This finding is further disputed to the
extent it suggests that the questionnaire accurately identified distant signals to respondents, or
that respondents were asked only about programming they actually carried, including because
Dr. Stec found that claim erroneous including because the questionnaire listed the respondents’
same city despite inquiring about “other cities” and because respondents assigned value to
programming their CSO did not carry and/or failed to assign value to programming their CSO
did carry. See PS PFF 99 491-93, 496-97, 505-09.

87. JSC PFF Section I11.D.6, Class Mean Imputation to Address Nonresponse. JSC
PFF 99 234-38.

PS RESPONSE: Disputed. Dr. Ringold testified that the class mean imputation
approach employed in the Bortz Survey was “fatally flawed” and unreliable, as mean imputation
adds no new information and can introduce bias where data are not missing at random — as here,
where higher-fee systems are less likely to respond. See PS PFF 99 522, 573-74.

88. JSC PFF Section I11.D.7, Weighting for Importance Based on a Usage Metric
(Base + 3.75). JSC PFF 9 239-46.

PS RESPONSE: Disputed. Bortz’s decision to shift its weighting approach after 2015
was not justified or driven by survey research principles. See PS PFF 9§ 578. Bortz first
abandoned the royalty-based weighting used in prior proceedings in favor of a base-plus-3.75%
weighting in connection with surveys presented in the 2014-17 Cable Proceeding, and the Judges
declined to adopt that approach to weighting the Bortz Survey in the 2014-17 Cable

Determination. See PS PCL 99 40; PS PFF 99 562, 577-80.
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89. JSC PFF Section II1.D.8, Post-Survey Adjustment for PTV Only and Canadian
Only Systems. JSC PFF 9 247-50.

PS RESPONSE: Disputed in part. No adjustment would render the Bortz Survey
reliable or cure its flaws—this includes any adjustment for PTV-Only or CCG-only systems
and/or the McLaughlin Adjustment, as JSC suggests. The Bortz Survey’s many flaws render it
entirely unreliable and unusable for royalty allocations in this proceeding. See PS PFF 99 427-
548; PS PCL 49 37-40. Undisputed to the extent that JSC concedes that, if relied upon at all,
adjustments to the Bortz Survey to correct for the significant bias against PTV-only and CCG-
only systems, and for must-carry signals, would be necessary.

90.  JSC PFF Section II1.D.9, Results. JSC PFF 99 251-53.

PS RESPONSE: Disputed. It is disputed that any of the weighted or McLaughlin-
adjusted Bortz results produce reliable shares or should serve as a basis for royalty allocations in
this proceeding. Program Suppliers maintain that the Tyler Model is the best evidence of relative
marketplace value in the record and should be used as the basis for royalty share allocations. See
PS PFF 99 265-66, 271, 277-80; PS PCL 9 32-36, 39-40.

91. JSC PFF Section III.E.1, Bortz Respondents Are Well-Qualified. JSC PFF q
254-66.

PS RESPONSE: Disputed. Mr. Nissenblatt’s unrebutted testimony demonstrates that
none of the approximately 90 Comcast respondents to the 2018-21 Bortz Surveys were qualified.
See Exhibit 7607 at 12, 22-23; PS PFF 49 427-37, 470, 472-73. Mr. Nissenblatt testified that
CSO programming decisions were made at the corporate level rather than the local level, and that
local system personnel would not have had knowledge of or access to the information relied

upon in making programming decisions. See PS PFF 9427, 432-37, 470, 473-75. It is further
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disputed that either Mr. Albert or Ms. Payne had the knowledge or experience necessary to opine
on whether the 2018-21 Bortz Survey respondents were qualified: Ms. Payne did not work at a
CSO during the 2018-21 period, and Mr. Albert confirmed that his experience was limited to
Cox Communications and Telecable Corporation and that he had no knowledge of Comcast’s
policies. See PS PFF 99 581-82, 594-95.

92. JSC PFF Section II1.E.2, There Is No Evidence of Bias Affecting the Bortz
Results. JSC PFF 9 267.

PS RESPONSE: Disputed. This proposed finding is inconsistent with the record
evidence. Bias in the Bortz Survey against PTV-only and CCG-only systems is well-established
and has been recognized by the Judges, and numerous experts in this proceeding testified
regarding additional biases in the Bortz Survey and their sources, including nonresponse bias and
likely bias resulting from the failure to conduct a double-blind study along with Ms. Grossman’s
longtime involvement in the survey’s administration. See PS PFF 49 500-503, 522, 568, 570-71;
PS PCL 9 38.

93. JSC PFF Section III.E.2.a, No Evidence of Nonresponse Bias. JSC PFF 99 268-
72.

PS RESPONSE: Disputed. The Bortz Survey suffered from significant nonresponse
bias. Dr. Mathiowetz’s tests referenced in these findings were ineffective because Dr.
Mathiowetz’s analysis was focused only on differences in valuations among respondents by
region, rather than on differences between respondents and non-respondents that are the relevant
inquiry. See PS PFF 9 522, 565, 567-68, 570-73.

94, JSC PFF Section III.E.2.b, No Evidence of Bias Due to Retransmission Consent

Fees. JSC PFF 99 273-79.
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PS RESPONSE: Disputed. Professor Erdem’s qualitative interviews (which JSC failed
to conduct at all with respect to the Bortz Survey) found that Bortz Survey respondents were
likely considering retransmission consent fees in formulating their survey responses. See PS PFF
19476, 535, 540-44; Exhibit 7512 at 14-23.

95. JSC PFF Section II1.E.2.c, No Evidence of Recall Bias. JSC PFF 99 280-82.

PS RESPONSE: Disputed. Dr. Stec and Dr. Ringold both testified that the Bortz
Surveys suffer from significant recall bias. Because the Bortz Surveys have been conducted later
after each studied year, this problem has worsened over time, peaking to 91% of surveys being
completed more than a year after the relevant survey year in 2020. See PS PFF 49 482-90, 527-
28. Moreover, Mr. Broderick admitted that his claim there is no recall bias rested on no
quantitative or methodological foundation, with no description of his analysis or methodology
and no citation to any academic or other sources for this claim. See PS PFF 99 489.

96. JSC PFF Section I11.E.3.a, The Bortz Survey Questions Are Clear to Cable
Industry Professionals. JSC PFF 94 283-91.

PS RESPONSE: Disputed. Mr. Nissenblatt testified that the Bortz Survey questionnaire
was confusing and that CSOs would not have understood the categories used in the
questionnaire, in particular the sports category. See PS PFF 9 438-44. Even some JSC witnesses
have conceded that CSOs usually consider programming like the Olympics and tennis to be
sports programs. See PS PFF 99 586-89, 593. It is further disputed that CSOs would consider the
Bortz constant-sum question a familiar task, as CSOs buy whole signals, not categories of
programming, and do not routinely make category-based programming decisions. See PS PFF
41 476-78. JSC PFF q 288 is additionally disputed because it mischaracterizes Mr. Nissenblatt’s

hearing testimony. This finding entirely removes the context of his testimony, in which he stated
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it would be “easy” for him to understand the difference between live and non-live sports if that
was the only criteria; but he also testified that he would characterize Olympics, NASCAR, golf,
and tennis as “live” sports as well and these “live” sports are not JSC content. See Tr. at 2707:4-
12 (Nissenblatt); PS PFF 9 69.

97. JSC PFF Section II1.E.3.b, Respondents Do Not Need to Know the Details of
Retransmission Consent Agreements to Know the Relative Value of Programming on Stations
their Systems Carried. JSC PFF 99 292-94.

PS RESPONSE: Disputed. Mr. Nissenblatt testified that it would be important for a
CSO to understand the real-world factors driving programming decisions in order to make
accurate programming evaluations on behalf of the system, including retransmission consent fees
specifically, and that the Bortz Survey respondents would not have had that information. See PS
PFF 99 432-37, 476, 540. Absent such information, the Bortz Survey responses cannot be
reflective of the system and instead capture only the respondent’s personal opinions. See PS PFF
919 432-37, 476-77, 539-40.

98. JSC PFF Section II1.E.3.c, The Survey Responses Do Not Suggest Respondents
Were Confused or “Satisficing.” JSC PFF 99 295-307.

PS RESPONSE: Disputed. Survey experts testified at length that the Bortz Survey
responses were driven by heuristics and satisficing, including providing identical allocations for
different systems and response heaping. See PS PFF 9 509- 519, 526-28. Dr. Mathiowetz’s tests
on this subject were shown to be ineffective. For example, Dr. Mathiowetz’s assertion that there
is no significant evidence of satisficing, for example in the form of respondents offering a “don’t
know” response, is undermined by the fact that there can be no evidence that respondents offered

a “don’t know” to their responses as the survey did not provide the respondents with the option
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to choose “don’t know.” See PS PFF 9] 552. This section is further disputed as to the suggestions
in JSC PFF 9 299-307 that JSC witnesses sufficiently addressed or provided a justification for
the critiques made by Dr. Stec and other experts. See PS PFF 94 462-66, 471-73, 489-90, 551-52,
578-595. JSC misrepresents the record on this point, including its suggestion that the data Dr.
Stec relied upon are unreliable, when in fact that data was JSC data prepared by Mr. Harvey,
who produced it in discovery as part of his work papers. See PS PFF q 505.

99. JSC PFF Section IILI.F, Other Criticisms of the Bortz Methodology Are Not
Supported. JSC PFF q 308.

PS RESPONSE: Disputed. It is disputed that any of the Bortz criticisms addressed in
these findings were adequately responded to or addressed by JSC witnesses, as their analyses
were incomplete or they conceded key points underpinning the criticisms. See PS PFF 99 462-66,
471-73, 489-90, 551-52, 578-595.

100. JSC PFF Section IIL.F.1, Pretesting. JSC PFF 99 309-12.

PS RESPONSE: Disputed. It is disputed that pretesting or cognitive interviews are not
needed for the Bortz Surveys, including because experts agree that good survey practice calls for
pretesting and cognitive interviewing is a key pretesting method. See PS PFF 9 531, 544, 557-
58.

101.  JSC PFF Section III.F.2, “Don’t Know” or “No Opinion” Response Option. JSC
PFF 99 313-14.

PS RESPONSE: Disputed. It is disputed that Bortz did not need a “no opinion” or
“don’t know” response option including because established literature in the field explains that

some respondents may have no opinion on an issue and forcing them to answer will reflect only

Program Suppliers’ Reply To Proposed Findings of Fact and Conclusions of Law | 41



what the respondent can actually glean from the question (as opposed to an accurate answer) or
pure guessing by the respondent. See PS PFF 94 499, 552.

102.  JSC PFF Section III.F.3, Other Interviewer-Related Criticisms. JSC PFF 9 315-
19.

PS RESPONSE: Disputed. JSC mischaracterizes Dr. Stec’s testimony in JSC PFF
9 319: Contrary to JSC’s assertions, Dr. Stec did not “retract” his criticisms that pervasive
respondent and interviewer errors are a serious flaw in the Bortz Survey that biases the results.
See PS PFF 49 499-502, 580. Rather, the record is clear that Dr. Stec clarified the failure to
record a respondents’ first or last name is a replication error. See Tr. at 2855:19-2856:16 (Stec).

103.  JSC PFF Section III.G.1, Industry Expert Testimony and Real-World Conduct
Validate the Bortz Surveys. JSC PFF 99 320-22.

PS RESPONSE: Disputed. Mr. Nissenblatt, an industry expert with actual experience
working at Comcast during the relevant time period, testified that the Bortz Survey could not
have produced reasonable or valid results including because the Bortz Survey does not reflect
how CSOs actually select programming, did not reflect any programming categories used in the
industry, and it failed to reach the intended population. Indeed, Mr. Nissenblatt is not alone in
making these critiques of the Bortz Survey, as other CSO witnesses have made similar criticisms
in past proceedings. See PS PFF 99 427-49, 478.

104.  JSC PFF Section I11.G.2, The Bortz Surveys’ Reflection of Pandemic Effects
Supports their Validity. JSC PFF 99 323-26.

PS RESPONSE: Disputed. Dr. Stec and other survey experts found that the Bortz
Survey failed its own purported natural validity test during COVID, because the drop in JSC

valuations is a product of Bortz’s weighting and is not present in the raw data: the average value
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allocation for the CSOs that provided relative value for JSC content was 32.7% in 2019 and in
31.9% in 2020. See PS PFF 99 560-61. JSC’s attempts to dismiss this criticism are misguided
and fail to adequately respond to Dr. Stec’s analysis.

105.  JSC PFF Section I11.G.3, Dr. Mills’ Volume-Based “Test” of the Bortz Surveys Is
Misguided and Uninformative. JSC PFF 99 327-32.

PS RESPONSE: Disputed. Professor Mills demonstrated that the Bortz Survey
responses are completely inconsistent with real-world data and are heavily inflated in favor of
JSC, including actual analysis of local broadcasts contracts. Moreover, Professor Mills testimony
relied on an analysis of ESPN, which JSC’s own experts similarly identify in their own analyses.
See PS PFF 99 450-51, 545-46, 548.

106.  JSC PFF Section IV.A, All of the Regression Experts Rely on a Fundamental, and
Fundamentally Incorrect, Assumption that CSOs Were Optimizing their Distant Signal Carriage
Lineups In Relation to Royalty Costs in 2018-21. JSC PFF 99 336-38.

PS RESPONSE: Disputed. This finding is disputed as to the suggestion that the Tyler
Model is based on an “optimization” assumption because by focusing on SGRP, the Tyler Model
reflects a “cost-centric context” based on how CSOs actually make decisions. JSC’s
characterization misstates Dr. Tyler’s testimony, as Dr. Tyler expressly stated that JSC’s
optimization critique was not an issue for the Tyler Model. See Exhibit 7601 at 9-10.
Furthermore, Mr. Nissenblatt testified that CSOs were aware, when making carriage decisions,
of whether distant carriage of a station would bring them above the minimum fee, and to the
extent they carried a station and paid above the minimum fee, that was based on a conscious
decision that the particular station — and its mix of programming — was worth the cost. See PS

PFF 9 260.
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107.  JSC PFF Section IV.A.1, Distant Signal Carriage Data Show That CSOs Were
Not Optimizing in the Way the Regression Experts Assume. JSC PFF 9 339-41.

PS RESPONSE: Disputed. Dr. Tyler expressly stated that JSC’s optimization critique
was not an issue for the Tyler Model. See PS Response to JSC PFF 99 336-38, supra.

108.  JSC PFF Section IV.A.2, Other Record Evidence Confirms, and Explains Why,
CSOs Were Not Optimizing in the Way the Regression Experts Assume. JSC PFF 94 342-53.

PS RESPONSE: Disputed. This finding is disputed, as it mischaracterizes Dr. Tyler’s
testimony. Dr. Tyler testified at length regarding retransmission consent fees and his view that
they would not affect his regression analysis, namely that retransmission consent fees would
persist in the hypothetical market. Dr. Tyler explained that if a CSO is both paying a
retransmission consent fee and also incurring a copyright royalty fee that reveals a willingness to
pay, which the Tyler Model analyzes. See PS PFF 94 330-34. Dr. Tyler further explained in his
written rebuttal testimony that SGRP is better equipped to address legacy carriage than other fee-
based regressions. See Exhibit 7601 at 40-41.

109. JSC PFF Section IV.A.3, Because the Optimization Assumption is Incorrect, the
Regression Results Do Not Inform—And In Fact Mislead—as to Relative Marketplace Value.
JSC PFF 99 354-64.

PS RESPONSE: Disputed. This section is disputed as to the suggestion that the Tyler
Model is based on an “optimization” assumption; that characterization misstates Dr. Tyler’s
testimony, as Dr. Tyler expressly stated that JSC’s optimization critique was not an issue for the

Tyler Model. See PS Response to JSC PFF 9 336-38, supra.

Program Suppliers’ Reply To Proposed Findings of Fact and Conclusions of Law | 44



110. JSC PFF Section IV.B, Dr. Tyler’s and Dr. George’s Regressions Are
Independently Unreliable Because They Are Highly and Disproportionately Imprecise as to JSC.
JSC PFF 9 365-66.

PS RESPONSE: Disputed. This finding is disputed as to the suggestion that the Tyler
Model is based on an “optimization” assumption; that characterization misstates Dr. Tyler’s
testimony. Dr. Tyler expressly stated that JSC’s optimization critique was not an issue for the
Tyler Model. See PS Response to JSC PFF 9 336-38, supra. JSC PFF 4 362 is further disputed
because Dr. Tyler testified that retransmission consent agreements were not impacting his model
given what the model was designed to measure. Because retransmission fees would persist in
the hypothetical market, if a CSO is both paying a retransmission consent fee and incurring a
copyright royalty fee this reveals a willingness to pay, which the Tyler Model analyzes. See PS
PFF 99 330-34.

111. JSC PFF Section IV.B.1, Dr. Tyler’s Regression is Highly and Disproportionately
Imprecise as to JSC. JSC PFF 49 367-73.

PS RESPONSE: Disputed. Dr. Tyler explained in response to this criticism that the
Tyler Model estimates the relationships between SGRP and claimant minutes on average and as
the Judges explained in the 2014-17 Cable Determination “[w]hen an average is decomposed,
looking at any one element in the average fails to consider the average itself and, depending on
the question at hand, may offer an interpretation that is off-point.” Exhibit 7602 at 24-25
(quoting 2014-17 Cable Determination). As for the lower bound of statistical significance with
respect to JSC only, the Judges dispensed of this criticism, stating: “The Judges do not find that
this one lower bound issue is sufficient to call into question the usefulness of the share

allocations on which they rely” and went on to find “the Judges are not wedded to the convention
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of the 90%, 95% and 99% confidence levels, because they agree with Dr. Rubinfeld, whose
treatise is cited above, for the proposition that ‘if significance levels are to be used, it is
inappropriate to set a fixed statistical standard irrespective of the substantive nature of the
litigation.”” 2014-17 Cable Determination at 54231-32. Dr. Tyler further explained at the hearing
that “the overall regression is significant” and “the best estimate of what the relationship is for
JSC are these numbers.” Tr. at 2545:3-13 (Tyler).

It is also false that in the 2014-17 Cable Determination “none of the lower bounds of the
55-percent confidence intervals for share estimates was negative” as JSC claims (JSC PFF ¢
368): there were negative lower bounds of -0.13% and 0.26% at the 55% confidence interval in
2016 and 2017 respectively. See 2014-17 Cable Determination at 54231. The Judges
nonetheless decided to rely on the Tyler Model, and should reach the same conclusion here. See
PS PFF 99 277-80; PS PCL 949 32-36; Exhibit 7602 at 23-30.

112.  JSC PFF Section IV.B.3, The High and Disproportionate Imprecision in Dr.
Tyler’s and Dr. George’s Regressions Makes All of their Share Estimates Unreliable. JSC PFF
99 378-81.

PS RESPONSE: Disputed. Dr. Tyler explained in response to this criticism that the
Tyler Model estimates the relationships between SGRP and claimant minutes on average and as
the Judges explained in the 2014-17 Cable Determination “[w]hen an average is decomposed,
looking at any one element in the average fails to consider the average itself and, depending on
the question at hand, may offer an interpretation that is off-point.” Exhibit 7602 at 24-25
(quoting 2014-17 Cable Determination). As for the lower bound of statistical significance with
respect to JSC only, the Judges dispensed of this criticism, stating: “The Judges do not find that

this one lower bound issue is sufficient to call into question the usefulness of the share

Program Suppliers’ Reply To Proposed Findings of Fact and Conclusions of Law | 46



allocations on which they rely” and went on to find “the Judges are not wedded to the convention
of the 90%, 95% and 99% confidence levels, because they agree with Dr. Rubinfeld, whose
treatise is cited above, for the proposition that ‘if significance levels are to be used, it is
inappropriate to set a fixed statistical standard irrespective of the substantive nature of the
litigation.”” 2014-17 Cable Determination at 54231-32. Dr. Tyler further explained at the hearing
that “the overall regression is significant” and “the best estimate of what the relationship is for
JSC are these numbers.” Tr. at 2545:3-13 (Tyler).

It is also incorrect that the “[t]he imprecision problems” (there are none) “are more severe
than in the 2014-17 proceeding” as JSC claims. See JSC PFF 9 379. Contrary to JSC’s sole
citation for this proposition (JSC PFF 4 68) and as explained above, there were negative lower
bounds of -0.13% and 0.26% at the 55% confidence interval in 2016 and 2017 respectively.
2014-17 Cable Determination at 54231. The Judges nonetheless decided to rely on the Tyler
Model, and should reach the same result here. See PS PFF 94 277-80; PS PCL 99 32-36; Exhibit
7602 at 23-30.

113.  JSC PFF Section IV.C, Dr. Miller’s Regression Is Independently Unreliable
Because It Suffers from Omitted Variable Bias and Is Not Replicable. JSC PFF §] 382.

PS RESPONSE: Disputed. This finding is disputed as to the suggestion that the
Miller/Erdem Model cannot be replicated, as Dr. Tyler testified that he was able to replicate it.
See Tr. at 2552:6-12 (Tyler).

114.  JSC PFF Section IV.C.4, Miller Model 3 Is Not Replicable, Further Undermining

Its Reliability for Its Proposed Purpose. JSC PFF 99 402-04.
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PS RESPONSE: Disputed. This finding is disputed as to the suggestion that the Miller
Model cannot be replicated, as Dr. Tyler testified that he was able to replicate it. See Tr. at
2552:6-12 (Tyler).

115. JSC PFF Section IV.D.1, Validity Tests or “Reality Filters” Are Important Tools
to Evaluate Regression Evidence, Including in These Proceedings. JSC PFF 94 405-08.

PS RESPONSE: Disputed. This finding is disputed as to the suggestion that the Judges
relied on any of Mr. Harvey’s so-called “validity tests” separating out certain types of content
from the regressions in the 2014-17 Cable Determination. The Judges considered and rejected
that evidence. See PS PFF 99 336-40; PS PCL q 36 n.63; Exhibit 7602 at 23-30. Dr. Tyler
explained in response to this criticism that the Tyler Model estimates the relationships between
SGRP and claimant minutes on average and as the Judges in the 2014-17 Cable Determination
agreed “with the criticisms that Mr. Harvey’s ‘validity tests’ fail to appreciate the fact that the
regressions are estimated average valuations” and “[w]hen an average is decomposed, looking at
any one element in the average fails to consider the average itself and, depending on the question
at hand, may offer an interpretation that is off-point.” Exhibit 7602 at 24-25 (quoting 2014-17
Cable Determination) (emphasis in original).

116. JSC PFF Section IV.D.2, Industry Expert Testimony Invalidates the Regressions.
JSC PFF 99 409-16.

PS RESPONSE: Disputed. This finding is disputed as to the suggestion that industry
evidence invalidates any of the regression results, or the Tyler Model specifically. See PS PFF
1 265-66, 277-80; PS PCL 99 32-36. The Tyler Model offered here is the same model the
Judges relied upon in the 2014-17 Cable Determination: Mr. Albert’s testimony critical of

regressions (and Ms. Payne’s purportedly corroborative testimony to the same) is similar to what
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was presented there (2014-17 Cable Determination at 54234), and the Judges nonetheless relied
on the Tyler Model. See PS PFF 49 277-80; PS PCL 9 32-36; Exhibit 7602 at 23-30. Moreover,
numerous industry witnesses have testified in this and prior proceedings that they disagreed with
the Bortz Survey and its results, yet the Judges never found that such testimony “invalidated” the
Bortz methodology; the same reasoning applies to the regressions. See PS PFF 49 427-44, 478,
PS PCL 99 37-41.

117.  JSC PFF Section IV.D.3, Mr. Harvey’s Expanded Validity Tests Invalidate the
Regressions. JSC PFF q 417.

PS RESPONSE: Disputed. The Judges addressed this issue in the 2014-17 Cable
Determination and rejected Mr. Harvey’s so-called validity tests, which are materially the same
as in this proceeding. For example, they found that JSC’s arguments about the value of paid
programming were more properly addressed, if at all, in the Distribution Phase rather than the
Allocation Phase, and they made similar findings as to Mr. Harvey’s other so-called validity
tests. See PS PFF 94 277-80; PS PCL 9 32-36 & n.63; Exhibit 7602 at 23-30. In addition, Dr.
Tyler responded to these so-called tests in both his surrebuttal and oral testimony and explained
why they remain flawed and unreliable, namely that niche sub-categories should not be separated
from other programming and evaluated separately. See Exhibit 7602 at 23-30; Tr. at 2546:8-
2548:5 (Tyler). Dr. Tyler also explained in response to this criticism that the Tyler Model
estimates the relationships between SGRP and claimant minutes on average and as the Judges in
the 2014-17 Cable Determination agreed “with the criticisms that Mr. Harvey’s ‘validity tests’
fail to appreciate the fact that the regressions are estimated average valuations” and “[w]hen an
average is decomposed, looking at any one element in the average fails to consider the average

itself and, depending on the question at hand, may offer an interpretation that is off-point.”
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Exhibit 7602 at 24-25 (quoting 2014-17 Cable Determination) (emphasis in original). This
remains a flaw undermining Mr. Harvey’s so-called “validity tests,” even if his tests were
“expanded” in this proceeding.

118. JSC PFF Section IV.D.3.a, Mr. Harvey Has Expanded His Validity Tests to
Address Prior Limitations. JSC PFF 99 418-22.

PS RESPONSE: Disputed. The Judges addressed this issue in the 2014-17 Cable
Determination and rejected Mr. Harvey’s so-called validity tests, which are materially the same
as in this proceeding. For example, they found that JSC’s arguments about the value of paid
programming were more properly addressed, if at all, in the Distribution Phase rather than the
Allocation Phase, and they made similar findings as to Mr. Harvey’s other so-called validity
tests. See PS PFF 94 277-80; PS PCL 9 32-36 & n.63; Exhibit 7602 at 23-30. In addition, Dr.
Tyler responded to these so-called tests in both his surrebuttal and oral testimony and explained
why they remain flawed and unreliable, namely that niche sub-categories should not be separated
from other programming and evaluated separately. See Exhibit 7602 at 23-30; Tr. at 2546:8-
2548:5 (Tyler). Dr. Tyler also explained in response to this criticism that the Tyler Model
estimates the relationships between SGRP and claimant minutes on average and as the Judges in
the 2014-17 Cable Determination agreed “with the criticisms that Mr. Harvey’s ‘validity tests’
fail to appreciate the fact that the regressions are estimated average valuations” and “[w]hen an
average is decomposed, looking at any one element in the average fails to consider the average
itself and, depending on the question at hand, may offer an interpretation that is off-point.”
Exhibit 7602 at 24-25 (quoting 2014-17 Cable Determination) (emphasis in original). This
remains a flaw undermining Mr. Harvey’s so-called “validity tests,” even if his tests were

“expanded” in this proceeding. See PS Response to JSC PFF 94 423-48.
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119. JSC PFF Section IV.D.3.c, The Regressions Experts’ Responses to Mr. Harvey
Confirm that their Regressions Are Invalid for their Proposed Purpose in this Proceeding. JSC
PFF 99 449-52.

PS RESPONSE: Disputed. Dr. Tyler responses to these so-called tests do not confirm
that regressions are invalid; rather, in both his surrebuttal and oral testimony he explained why
Mr. Harvey’s tests remain flawed and unreliable, namely that certain sub-categories within a
claimant category should not be separated from other programming in that category and
evaluated separately in the context of a regression analysis. See Exhibit 7602 at 23-30; Tr. at
2546:8-2548:5 (Tyler).

120.  JSC PFF Section IV.D.4, Real-World Conduct and Statements Invalidate the
Regressions. JSC PFF 9 453.

PS RESPONSE: Disputed. It is disputed that any of the so-called “real-world” conduct
or observations JSC summarizes invalidate the regressions, including the Tyler Model. Dr. Tyler
testified at length regarding retransmission consent fees and his view that they would not affect
his regression analysis, namely that retransmission fees would persist in the hypothetical market.
If a CSO is both paying a retransmission consent fee and incurring a copyright royalty fee that
reveals a willingness to pay, which the Tyler Model analyzes. See PS PFF 99 330-34. The Tyler
Model also specifically accounts for must-carry requirements, including a version that accounts
for Primary must-carry and both Primary and Non-Primary must-carry. See PS PFF 9 283-94.
JSC’s reference to “MVPDs and television” stations is misguided, as those platforms not at issue
in this proceeding, nor has JSC demonstrated how they would be analogous. See PS PFF 99 239-

41. To the contrary, the existence of JSC content on these platforms establishes high duplication,
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which would lessen its value to CSOs. See PS PFF 49 211, 238-46. Moreover, it is incorrect to
suggest that Program Suppliers content was not highly valued in the industry based on licensing
fees on other platforms, as the record establishes large sums of money have been paid for
Program Suppliers content on other platforms while such content remained a staple in broadcast
syndication. See PS PFF 94 218-28.

121.  JSC PFF Section VI, Royalty Shares. JSC PFF 9 462-64.

PS RESPONSE: Disputed. The Judges’ royalty allocations should not be based on the
Bortz Survey. The record establishes that the Bortz Survey presented in this proceeding is
flawed, unreliable, and cannot form the basis for any party’s royalty share allocations. The
Judges should instead rely again on the Tyler Model. See PS PFF 99 265-66, 271, 277-80, 427-
548; PS PCL 9 32-36, 39-40.

122.  JSC PFF Section VI.A, Application to the 3.75% and Syndex Royalty Funds. JSC
PFF 99 465-66.

PS RESPONSE: Disputed. The Judges’ royalty allocations should not be based on the
Bortz Survey. The record establishes that the Bortz Survey presented in this proceeding is
flawed, unreliable, and cannot form the basis for any party’s royalty share allocations. The
Judges should instead rely again on the Tyler Model. See PS PFF 99 265-66, 271, 277-80, 427-
548; PS PCL 9 32-36, 39-40.

123.  JSC PFF Section VI.B, Final Proposed Shares. JSC PFF, p. 162.

PS RESPONSE: Disputed. The Judges’ royalty allocations should not be based on the
Bortz Survey. The record establishes that the Bortz Survey presented in this proceeding is

flawed, unreliable, and cannot form the basis for any party’s royalty share allocations. The
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Judges should instead rely again on the Tyler Model. See PS PFF 99 265-66, 271, 277-80, 427-
548; PS PCL 9 32-36, 39-40.

124.  JSC PCL Section V.A, Bortz Surveys. JSC PCL 99 26-30.

PS RESPONSE: Disputed. JSC improperly attempts to selectively quote from past
determinations, and in particular the 2010-13 Cable Determination, to suggest that the Judges
always placed significant weight on the Bortz Survey. In the 2010-13 Cable Determination, the
Judges placed primary weight on the Crawford regression analysis and used it as the starting
point for their royalty allocations for all parties, including JSC. The Judges utilized the Bortz
Survey and the Horowitz Survey only in connection with their shares for certain categories, in
particular the Devotional category, and made clear that they preferred the Horowitz Survey to the
Bortz Survey. See PS PCL 99 28-30, 37-40.

125. JSC PCL Section V.B, Regressions. JSC PCL 99 31-35.

PS RESPONSE: Disputed. This proposed conclusion is disputed to the extent JSC
selectively quotes from past determinations, including the 2014-17 Cable Determination,
regarding the usefulness of regression evidence and volume measures for JSC content. The
Judges relied on the Tyler Model in the 2014-17 Cable Determination and used it in combination
with the Bortz Survey to allocate royalties for most parties, including JSC. The Judges also
found that the significant decline in JSC’s relative volume shares following the WGNA
conversion was an important factor to be considered in their royalty allocations. See PS PFF
919 296, 298; PS PCL 9 32-36, 41.

126. JSC PFF & PCL Attachments A-D.

PS RESPONSE: Disputed. Program Suppliers objects to JSC attaching discovery

correspondence that is not in the record in this proceeding as evidence to the JSC PFF & PCL, in
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violation of Order 14, which permits parties to attach only documents that are record evidence or
that contain citations to record evidence. JSC and PTV may have reached an agreement that such
correspondence could be attached to their PFF & PCL filings despite it not being in the record,
but Program Suppliers were not consulted and have not stipulated to any such arrangement. If
JSC seeks to have discovery correspondence admitted into evidence, it must do so by motion so

that only record evidence is before the Judges. See Order 14 q 54 and App’x A.
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IV.  PROGRAM SUPPLIERS’ REPLY TO PTV

127. PTV PFF Section LA.: It Is Undisputed That Cable Companies Distantly
Retransmitted More Public Television Copyrighted Works Than All of the Other Categories of
Copyrighted Works Combined. PTV PFF qq 1-12.

PS RESPONSE: Disputed. PTV does not disclose whether the cited volume statistics
in these findings are based on unweighted, subscriber-weighted, or fees-weighted volume
calculations. Dr. Gray testified that fees-weighted volume, which accounts or the different
regulated prices CSOs face in importing different types of signals carrying the same program
volume, better approximates a measure of relative market value than does an unweighted or
subscriber-weighted volume measure. PS PFF 9 159-61. According to Dr. Gray’s fees-
weighted volume calculations, Program Suppliers’ average volume shares over the 2018-2021
cable royalty years was 35.04%. PS PFF § 167.

128.  PTV PFF Section 1.D.1.: Public Television Continued to Provide Cable
Companies with the Best-of-the-Best Programs in Multiple Genres in 2018-2021. PTV PFF
99 24-26.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent PTV asserts
that it represents a “mix of high-quality programs” that is unique, or unavailable elsewhere. The
Program Suppliers category also includes a diverse mix of high-quality programming available
on commercial stations. PS PFF 9 3-7, 60-63, 231-37.

129. PTV PFF Section II.: Dr. Blackburn Proposes the Best Methodology for
Allocating Cable Royalties to the Copyright Owners Whose Copyrighted Works Were Distantly

Retransmitted. PTV PFF q 56.
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PS RESPONSE: Disputed. Dr. Blackburn’s approach is neither a valid method for
allocating relative marketplace value, nor the “best methodology” presented in this proceeding.
PS PFF 99 412-24. The Tyler Model, which the Judges previously adopted and accorded the
most weight, provides a far superior methodology and retains the same advantages the Judges
recognized in the 2014-17 Cable Determination. PS PFF 99 265-79, PS PCL 4 32-36. Itis
further disputed that Dr. Blackburn’s methodology allocates each CSO’s Section 111 royalties in
accordance with the distant programming that CSO actually retransmitted: for Dr. Blackburn’s
“PTV Only” systems, 76% of gross receipts come from subscriber groups that received no
distant retransmission at all, yet his approach assigns the entire system’s royalties to PTV. PS
PFF 99 412-13, 416-19.

130. PTV PFF Section II.A.1.: Section 111 Royalties Paid by PTV Only CSOs Should
Be Allocated Only to the Public Television Claimants. PTV PFF 99 62-64.

PS RESPONSE: Disputed. Dr. Blackburn’s approach assigns each system’s entire
royalties paid to PTV even though, across his “PTV Only” CSOs, roughly 76% of gross receipts
come from subscriber groups that receive no distant signal retransmissions at all. PS PFF 99 416,
419. The result, as Dr. Tyler explained, is a methodology in which the small-revenue subscriber
group “tail” wags the CSO-level royalty “dog,” obscuring rather than illuminating relative
marketplace value, such that Dr. Blackburn’s approach cannot be used to evaluate relative
marketplace value at all. PS PFF 4 420. Because Dr. Blackburn’s approach does not measure
relative marketplace value, it should not be utilized as a basis for allocating “PTV Only”
royalties — or any royalties — to PTV. PS PFF 9 412-26.

131.  PTV PFF Section II.A.1.a): PTV Only CSOs’ Value from Distant

Retransmissions Was Solely from Public Television Copyrighted Works. PTV PFF q9 65-70.
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PS RESPONSE: Disputed. That “PTV Only” systems retransmitted only PTV works
does not establish that the royalties they paid measures the relative marketplace value of PTV
programming, or that 100% of those royalties should be allocated to PTV. Dr. Blackburn’s
premise assumes value was generated by this carriage, which is not necessarily true. PS PFF
9 413. Over 99% of the royalties in the “PTV Only” category are paid by Minimum Fee CSOs,
whose payments are set by regulation and do not reflect the value of distant PTV carriage, and
Dr. Tyler found that 99.2% of the PTV signals carried by these CSOs were carried subject to the
minimum fee. PS PFF 99 312, 415. Moreover, it is clear that the distant PTV carriage in these
systems was largely compelled rather than chosen: Dr. Tyler found that non-must-carry gross
receipts represent only 10-20% of the gross receipts attributable to the “PTV Only” CSO
subscriber groups actually receiving distant retransmission. PS PFF 4 312. PTV carriage subject
to must-carry cannot be treated as revealed preference without accounting for the fact that CSOs
had no choice other than to carry these PTV signals. PS PFF 9 312, 422-23.

132.  PTV PFF Section II.A.1.b): None of the Other Claimant Groups’ Copyrighted
Works Contributed Any Value to PTV Only CSOs. PTV PFF q 71-76.

PS RESPONSE: Disputed. The Tyler Model is the most appropriate measure of
relative marketplace value presented in this proceeding. PS PFF 99 412-26; PS PCL 9 32-36.
That a “PTV Only” CSO carried only a PTV distant signal—often a signal it was compelled to
carry under the must-carry rules and for which it paid only the minimum fee—does not reveal
that PTV programming was its most-valued, or only-valued, option in an unregulated market. PS
PFF 99 312, 422-24. As JSC’s Dr. Majure observed, and as PTV does not adequately address
(PTV PFF 49 75-76), Dr. Blackburn’s approach ignores that a commercial signal not carried may

nonetheless have been a close substitute whose availability bears on relative value. Accordingly,
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a methodology like Dr. Blackburn’s, that mechanically attributes 100% of a regulated system’s
royalties to the single category it was permitted or compelled to carry, does not measure
preference-based value at all. PS PFF 99 413, 420.

133.  PTV PFF Section II.A.1.c): PTV Only CSOs Would Have Distantly Carried Only
Public Television Copyrighted Works in the Hypothetical Market. PTV PFF 99 77-85.

PS RESPONSE: Disputed. Dr. Tyler and other experts, including Dr. Majure, testified
that the hypothetical market is not an unregulated one: the only regulation that would be
eliminated in the hypothetical market is the Section 111 compulsory license, while must-carry
and retransmission consent obligations remain in force. PS PFF 94 94, 96-98. The continued
carriage of must-carry PTV signals in the hypothetical market is therefore a function of the
surviving regulatory mandate requiring such carriage, not of any CSO revealed preference or
relative marketplace value. PS PFF 949 97-98. In the 2014-17 Cable Determination, the Judges
examined the role of the must-carry statute and made downward adjustments to the Tyler Model
eliminating the value attributed to PTV must-carry stations. PS PFF § 101; see also 2014-17
Cable Determination at 54189-90. PTV’s assertion that “PTV Only” CSOs would carry only
PTV in the hypothetical market is also unsupported. Because retransmission consent and
copyright clearance obligations would remain, a CSO seeking distant signals in the hypothetical
market would face the full set of surviving costs and constraints. PS PFF 99 99-100.

134.  PTV PFF Section II.A.1.d): Other Parties’ Criticisms About Allocating the PTV
Only CSOs’ Royalties to Public Television Claimants Are Unfounded. PTV PFF 99 86-93.

PS RESPONSE: Disputed. Dr. Tyler did not suggest that Dr. Blackburn should run his
analysis at the subscriber-group level. On the contrary, Dr. Tyler confirmed in his oral testimony

that Dr. Blackburn was misrepresenting his testimony. PS PFF 4 421. Dr. Blackburn’s incorrect
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characterization of Dr. Tyler’s testimony — and Dr. Blackburn’s subscriber-group calculation
purporting to show an increase in PTV’s share — was presented for the first time in his
surrebuttal testimony. PS PFF 4 421. Dr. Tyler testified that Dr. Blackburn’s subscriber group
surrebuttal calculation is flawed and unreliable and could not be used for any purpose without
significant corrections, including adjusting for the substantial number of PTV signals in the
analysis that are subject to must-carry. PS PFF §421. Even if Dr. Blackburn’s surrebuttal
calculation were reliable — which it is not — it would be improper for the Judges to utilize it as
the basis for any of the royalty allocation awards in this proceeding. Indeed, the Judges have
consistently refused to rely on any methodological approach or new analysis not presented in a
party’s Written Direct or Amended Written Direct Statement as the basis for their allocation
determinations, and do not credit methodologies proffered for the first time in rebuttal except to
demonstrate defects in another party’s approach. PS PCL 9 44

135. PTV PFF Section II.A.2.: Section 111 Royalties Paid by PTV and Others CSOs
Should Be Allocated Among Public Television Claimants and the Other Respective Owners of
Copyrighted Works Actually Distantly Carried. PTV PFF 99 94-97.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent that
PTV suggests Dr. Blackburn’s methodology correctly captures the relative marketplace value of
any claimant group’s content in his “PTV and Others” group. Dr. Blackburn’s approach assumes
the royalties a system paid reflect the relative value of the programming carried and introduces a
disconnect between royalties paid and any value actually generated by distant retransmission. PS
PFF 99 412-14. The Tyler Model, which the Judges found “the most appropriate regression
model in the record” and “accorded the most weight” in the 2014-17 Cable Determination, PS

PCL 99 32-36, estimates incremental relative marketplace value for each program category and
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therefore appropriately allocates value among the claimant groups, PS PFF 99 269-70, 426, and
should govern the allocation of the 2018-21 Cable Funds.

136. PTV PFF Section II.A.3.: Section 111 Royalties Paid by No PTV CSOs Should
Be Allocated Among the Owners of the Respective Copyrighted Works That Were Actually
Distantly Carried. PTV PFF 99 98-100.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Dr. Blackburn’s approach is a correct or reasonable methodology for performing
royalty allocations. Dr. Blackburn’s approach assumes the royalties a system paid reflect the
relative value of the programming carried and introduces a disconnect between royalties paid and
any value actually generated by distant retransmission. PS PFF 99 412-14. The Tyler Model,
which the Judges found “the most appropriate regression model in the record” and “accorded the
most weight” in the 2014-17 Cable Determination, PS PCL 49 32-36, estimates incremental
relative marketplace value for each program category and therefore appropriately allocates value
among the claimant groups, PS PFF 949 269-70, 426, and should govern the allocation of the
2018-21 Cable Funds.

137. PTV PFF Section II.A.4.: Section 111 Royalties Paid by the No Distant Signal
CSOs Should Be Proportionately Allocated to All Claimant Groups. PTV PFF 4 101-06.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Dr. Blackburn’s approach is a correct or reasonable methodology for performing
royalty allocations. Dr. Blackburn’s approach assumes the royalties a system paid reflect the
relative value of the programming carried and introduces a disconnect between royalties paid and
any value actually generated by distant retransmission. PS PFF 99 412-14. The Tyler Model,

which the Judges found “the most appropriate regression model in the record” and “accorded the
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most weight” in the 2014-17 Cable Determination, PS PCL 4 32-36, estimates incremental
relative marketplace value for each program category and therefore appropriately allocates value
among the claimant groups, PS PFF 99 269-70, 426, and should govern the allocation of the
2018-21 Cable Funds.

138. PTV PFF Section I1.B.: Dr. Blackburn’s Methodology Leverages the Undisputed
Facts About the Distant Signal Marketplace. PTV PFF 99 107-11.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Dr. Blackburn’s approach is a correct or reasonable methodology for performing
royalty allocations. Dr. Blackburn’s approach assumes the royalties a system paid reflect the
relative value of the programming carried and introduces a disconnect between royalties paid and
any value actually generated by distant retransmission. PS PFF 99 413-14. The Tyler Model,
which the Judges found “the most appropriate regression model in the record” and “accorded the
most weight” in the 2014-17 Cable Determination, PS PCL 4 32-36, estimates incremental
relative marketplace value for each program category and therefore appropriately allocates value
among the claimant groups, PS PFF 949 269-70, 426, and should govern the allocation of the
2018-21 Cable Funds.

These proposed findings are also disputed to the extent PTV suggests that a “McLaughlin
Adjustment” has ever been found credible by the Judges other than as a limited adjustment to the
Bortz Survey. The Judges applied the McLaughlin Adjustment to address the Bortz Survey’s
recognized bias against PTV and CCG in the 2014-17 Cable Determination, but they did so only

in the context of relying “in part” on the Bortz results. PS PCL 99 40-42.
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139.  PTV PFF Section II.C.: Dr. Blackburn’s Methodology Minimizes the
Shortcomings of Complex Econometric and Survey-Based Approaches. PTV PFF 49 113-14,
119.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that the Tyler Model (or Ms. Martin’s must-carry analysis) is flawed, or that Dr.
Blackburn’s approach provides a reasonable basis to allocate any portion of the royalties in this
proceeding. Ms. Martin’s must-carry analysis rests on the actual must-carry elections that cable
systems filed with the FCC, not on an algorithm or computerized estimate, unlike the analyses of
Dr. Bennett or Mr. Harvey, the other experts who addressed must-carry in this proceeding. PS
PFF 99 125-29, 142-44. Dr. Tyler both incorporated Ms. Martin’s must-carry designations and
confirmed her results by also running the Tyler Model under the alternative must-carry
designations of Dr. Bennett and Mr. Harvey. PS PFF § 290. The Tyler Model, which the Judges
found “the most appropriate regression model in the record” and accorded “the most weight” in
the 2014-17 Cable Determination, remains a reliable measure of relative marketplace value. PS
PCL 99 32-36.

140. PTV PFF Section I1.D.: Dr. Blackburn’s Methodology Allocates Between 42.2
Percent and 63.7 Percent of the Basic Fund Royalties to the Public Television Claimants. PTV
PFF 9 120.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent PTV suggests
Dr. Blackburn’s approach is a correct or reasonable methodology for allocating royalties, and is
also disputed to the extent it suggests that Dr. Blackburn’s resulting PTV shares — 42.2% to
63.7% of the Basic Fund — are accurate. PS PFF 99 412-24. Dr. Blackburn’s approach assumes

the royalties a system paid reflect the relative value of the programming carried and introduces a
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disconnect between royalties paid and any value actually generated by distant retransmission. PS
PFF 99 412-14. Dr. Blackburn does not address must-carry and instead assumes that must-carry
minutes reflect a revealed preference for PTV. PS PFF 94 422-23. As Dr. Tyler explained, that
flawed assumption has substantive impacts on Dr. Blackburn’s share calculations for PTV —
and, by extension, for the other claimant groups — rendering them unreliable. PS PFF 9 424.
The Tyler Model, which the Judges found “the most appropriate regression model in the record”
and accorded “the most weight” in the 2014-17 Cable Determination remains the appropriate
measure of relative marketplace value and should govern the allocation of the 2018-21 Cable
Funds. PS PFF 99 425-26; PS PCL 99 32-36.

141.  PTV PFF Section I1.D.1.: Dr. Blackburn’s Proposed Allocations of the Basic
Fund Royalties. PTV PFF 99 121-33.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests Dr. Blackburn’s Approach is a correct or reasonable methodology for allocating
royalties, and is also disputed to the extent it suggests that Dr. Blackburn’s resulting PTV shares
—42.2% to 63.7% of the Basic Fund — are accurate. PS PFF 9 412-24. Dr. Blackburn’s
approach assumes the royalties a system paid reflect the relative value of the programming
carried and introduces a disconnect between royalties paid and any value actually generated by
distant retransmission. PS PFF 99 412-14. Further, Dr. Blackburn does not address must-carry
and instead assumes that must-carry minutes reflect a revealed preference for PTV. PS PFF
41 422-23. As Dr. Tyler explained, that flawed assumption has substantive impacts on Dr.
Blackburn’s share calculations for PTV — and, by extension, for the other claimant groups —
rendering them unreliable. PS PFF 9 424. The Tyler Model, which the Judges found “the most

appropriate regression model in the record” and accorded “the most weight” in the 2014-17
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Cable Determination remains the appropriate measure of relative marketplace value and should
govern the allocation of the 2018-21 Cable Funds. PS PFF 99 425-26; PS PCL 99 32-36.

142.  PTV PFF Section IL.E.: Dr. Blackburn’s Proposed Allocation Directly Reflects
the Cable Systems’ Relative Valuation of Distantly Retransmitted Copyrighted Works Revealed
by Their Actual Distant Carriage. PTV PFF 949 136-39.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests Dr. Blackburn’s approach is a correct or reasonable methodology for allocating
royalties. PS PFF 99 412-24. Dr. Blackburn’s approach assumes the royalties a system paid
reflect the relative value of the programming carried and introduces a disconnect between
royalties paid and any value actually generated by distant retransmission. PS PFF 99 412-14.
Dr. Blackburn does not address must-carry and instead assumes that must-carry minutes reflect a
revealed preference for PTV. PS PFF 9 422-23. Where carriage is mandatory, the CSO’s “hands
are tied” and there is no economic decision behind it — precisely why revealed carriage cannot
be equated with revealed valuation, and why the Tyler Model accounts for must-carry rather than
ignoring it, as Dr. Blackburn does. PS PFF 4] 285, 288.

143.  PTV PFF Section IL.LE.2.: Volume Does Not Equal Value, But It Is an Important
Factor in Value. PTV PFF q 155.

PS RESPONSE: Disputed. This proposed finding is disputed because it does not
specify whether the volume statistics PTV refers to are based on unweighted, subscriber-
weighted, or fees-weighted volume. As Dr. Gray demonstrated, the choice of weighting changes
Public Television’s relative volume shares dramatically: on a subscriber-weighted basis Public
Television averaged 69.66% of relative distant volume, but on a fees-weighted basis its share

was over 28 percentage points lower, averaging 41.21% of relative distant volume, because
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Public Television stations carry only a 0.25 DSE value for royalty fee calculation purposes while
independent stations carry a 1.0 DSE value. PS PFF 99 159-163, 167-68.

144. PTV PFF Section IL.F.: Dr. Blackburn’s Proposed Allocation Correctly Accounts
for the Relative Value of Copyrighted Works Distantly Retransmitted by “Minimum Fee” CSOs.
PTV PFF qq 165-75.

PS RESPONSE: Disputed. Disputed as to the section heading, to the extent PTV
suggests that Section 111°s statutory structure somehow demonstrates that Dr. Blackburn’s
allocation “correctly accounts for the relative value” of works retransmitted by Minimum Fee
CSOs. Over 99% of the royalties in Dr. Blackburn’s “PTV Only” category are paid by
Minimum Fee CSOs, PS PFF 4415, and the PTV carriage on those systems is overwhelmingly
compelled must-carry: must-carry applies primarily to PTV programming, which CSOs do not
voluntarily choose to carry. PS PFF 4 422. Because the minimum-fee PTV carriage on which his
allocation depends is largely this compelled must-carry carriage, his approach does not
“correctly account for” relative value; as Dr. Tyler explained, that flawed assumption has
substantive impacts on Dr. Blackburn’s share calculations for PTV — and, by extension, for the
other claimant groups — rendering them unreliable. PS PFF §] 424.

145. PTV PFF Section IL.F.1.: Dr. Blackburn’s Methodology Credits Value to All
Copyrighted Works on Distant Signals Carried by “Minimum Fee” CSOs. PTV PFF 9 175-86.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that a methodology focused on Above Minimum Fee CSOs is biased against PTV. The
Tyler Model focuses on Above Minimum Fee CSOs because those are the systems making the
most consequential economic decisions regarding distant carriage, and even so focused, the

model retains sufficient variation — approximately 3,900 observations and 1,000 distinct
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economic relationships — to estimate relative marketplace values reliably. PS PFF 99 281-82.
The Judges relied on the Above-Minimum-Fee version of the Tyler Model in the 2014-17 Cable
Determination — where they found it “the most appropriate regression model in the record” and
accorded it “the most weight” — without finding the Tyler Model was biased against PTV. PS
PCL 9 32 (citing 2014-17 Cable Determination at 54227, 54257). These proposed findings are
also disputed to the extent PTV suggests that the critiques of Dr. Blackburn’s approach offered
by Dr. Tyler and other experts were selective or cherry-picked. On the contrary, those critiques
identify fundamental and systemic defects in Dr. Blackburn’s methodology. PS PFF 99 412-24.
These proposed findings are further disputed to the extent PTV suggests it is reasonable for Dr.
Blackburn’s methodology to assign the entire royalty paid by “PTV Only” CSOs to PTV. As Dr.
Tyler observed, across Dr. Blackburn’s “PTV Only” systems, roughly 76% of gross receipts are
associated with subscriber groups that received no distant signal retransmission at all, yet Dr.
Blackburn assigns the full system-level royalty to PTV. PS PFF 9 413-14, 419-20.

146. PTV PFF Section II.F.2.: More Than Ever, the Allocation of Cable Royalties Is
About Allocating Royalties Paid by Cable Systems Paying the “Minimum Fee.” PTV PFF
9 188.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent PTV
suggests an analysis focused on Above Minimum Fee CSOs is unreliable. As Dr. Tyler
explained, even when focused on Above Minimum Fee CSOs, the Tyler Model retains sufficient
variation to estimate relative marketplace values reliably, drawing on approximately 3,900
observations and 1,000 distinct economic relationships. PS PFF 4 281-82. Moreover, the

Judges relied on the Above-Minimum-Fee version of the Tyler Model in the 2014-17 Cable
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Determination, finding it “the most appropriate regression model in the record” and according it
“the most weight.” PS PCL 9 32 (citing 2014-17 Cable Determination at 54227, 54257).

147. PTV PFF Section IL.F.3.: Dr. Blackburn’s Approach to Minimum Fee CSOs
Comports with All Empirical Evidence Regarding the Value of Copyrighted Works on Minimum
Fee CSOs’ Distant Signals. PTV PFF 4 191.

PS RESPONSE: Disputed. To the extent PTV relies on Dr. Tyler’s testimony from the
2014-17 Cable Proceeding, it mischaracterizes that testimony: as the Judges observed in the
2014-17 Cable Determination, Dr. Tyler testified that the Above-Minimum-Fee version of his
model could be used (and was used) for royalty allocations. See 2014-17 Cable Determination at
54172, 54177.

148. PTV PFF Section II.F.3.: Dr. Blackburn’s Approach to Minimum Fee CSOs
Comports with All Empirical Evidence Regarding the Value of Copyrighted Works on Minimum
Fee CSOs’ Distant Signals. PTV PFF 4 194.

PS RESPONSE: Disputed. Dr. Blackburn’s treatment of minimum-fee CSOs does not
comport with the evidence regarding value, because minimum-fee carriage of PTV signals is
overwhelmingly compelled must-carry rather than a value-based choice. Over 99% of the
royalties in Dr. Blackburn’s “PTV Only” category are paid by Minimum Fee CSOs, PS PFF §
415, and must-carry applies primarily to PTV programming — programming CSOs do not
voluntarily choose to carry. PS PFF § 422. Where carriage is mandatory, the CSO’s “hands are
tied,” and there is no economic decision behind it that could reveal value. PS PFF 4 285. Yet Dr.
Blackburn does not address must-carry and instead assumes that must-carry minutes indicate a

revealed preference for PTV. PS PFF 9 423.
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149. PTV PFF Section I1.G.: The Alleged Must-Carry Status of Certain Distant
Retransmissions Is Not Relevant to the Relative Value of Copyrighted Works on Those
Retransmissions. PTV PFF 99 204-09.

PS RESPONSE: Disputed. Mr. Nissenblatt testified that PTV stations subject to must-
carry, whether under the FCC rules or the NCTA agreement, were carried by CSOs for the most
part only because of those requirements, and that Comcast in general carried PTV stations only
when it was obligated to do so. PS PFF 99292, 294. He further testified that Comcast’s entry
into the NCTA multicast agreement was not an acknowledgment of the value of PTV
programming, but a means of mitigating regulatory risk while limiting the number of PTV
multicast streams Comcast would be required to carry. PS PFF § 293. These findings are also
disputed because the Judges have already recognized that must-carry status of stations is relevant
to relative value in cable royalty proceedings. In the 2014-17 Cable Determination, the Judges
examined the role of the must-carry statute and made downward adjustments to the Tyler Model
eliminating the value attributed to PTV must-carry stations. PS PFF § 101; see also 2014-17
Cable Determination at 54189-90.

150. PTV PFF Section I1.G.1.b): Must-Carry Is a Limited and Conditional Carriage
Right, Not a Blanket Mandate to Carry Broadcast Signals. PTV PFF q 254.

PS RESPONSE: Disputed. This proposed finding mischaracterizes the operation of the
must-carry rule. As Mr. Nilsson testified, a cable operator generally must carry all FCC-local
public television stations, subject only to limited exceptions. PS PFF 9 106-107. The
indemnification condition in the must-carry rule turns on who bears the copyright cost, not on the

value of the station’s programming. It does not convert compelled must-carry carriage into a
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revealed preference: where a signal is subject to must-carry, the operator’s “hands are tied,” and
no economic decision reflecting value lies behind the carriage. PS PFF 99 101-108, 285, 422.

151.  PTV PFF Section I1.G.2.a): Mandatory Distant Carriage Depends on
Indemnification, and the Record Shows No Public Television Station Paid It. PTV PFF 94 272-
80.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
purports to rely on Mr. Nilsson’s testimony, as contrary to PTV’s assertions. Mr. Nilsson
testified that CSOs would be entitled to, and would seek, indemnification. PS PFF § 123. These
proposed findings are further disputed to the extent PTV argues that the absence of evidence
showing that indemnification payments were made by PTV stations to CSOs somehow shows
PTV carriage was not compelled. PS PFF 9 101-108, 285, 422. Program Suppliers’ must-carry
analysis, conducted by Ms. Martin, identified must-carry carriage from the documents cable
systems themselves filed with the FCC— filings in which the systems commonly labeled the
stations “must carry,” indicating that the CSOs understood their carriage to be subject to the
must-carry requirement. PS PFF 949 124-45.

152.  PTV PFF Section I1.G.2.b): Minimum-Fee Status Does Not Make Distant Public
Television Carriage Mandatory. PTV PFF 9 281.

PS RESPONSE: Disputed. The must-carry requirement and its impact on CSO carriage
decisions remains regardless of whether must-carry carriage increases Section 111 royalties
through the minimum fee. A cable system must carry all FCC-local public television stations, PS
PFF 9 106, and that obligation does not disappear simply because a minimum-fee CSO incurs no
incremental royalty cost from the carriage. The indemnification mechanism PTV invokes applies

only to a new, copyright-distant public television station seeking to be added through must-carry,
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not to the local public television stations a CSO is already obligated to carry. Exhibit 7609 at 13;
PS PFF 9 106, 108. Where a signal is subject to must-carry, the CSO’s carriage is compelled, and
no economic decision reflecting value lies behind it; that the carriage happened to be costless
confirms only that the signal was free to add, not that the operator valued the programming. PS
PFF 99 285, 422.

153.  PTV PFF Section I1.G.3.: Even If Some Public Television Distant Signals Were
Subject to Mandatory Carriage, the Copyrighted Programs on Those Distant Signals Were
Valuable to CSOs. PTV PFF 4 282-86.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent the
heading of this section suggests that CSOs valued must-carry PTV programming in the same
way, or to the same degree, as programming they voluntarily chose to carry. Mr. Nissenblatt
testified that PTV stations subject to must-carry, whether under the FCC rules or the NCTA
agreement, were carried by CSOs for the most part only because of those requirements — and
that Comcast, in general, carried PTV stations only when it was obligated to do so. PS PFF
1 292, 294. He further testified that Comcast’s entry into the NCTA multicast agreement was
not an acknowledgment of the value of PTV programming, but a means of mitigating regulatory
risk while limiting the number of PTV multicast streams Comcast would be required to carry. PS
PFF 9 293. PTV has not (and cannot) establish that must-carry carriage reflects the relative
marketplace value the Judges are charged with allocating; where carriage is compelled, no
economic decision reflecting relative value lies behind it. PS PFF 9 285, 422.

154. PTV PFF Section I1.G.7.: Public Television Claimants Carried Their Evidentiary
Burden Related to Must-Carry (If Any Exists), Whereas the Other Claimant Groups Did Not.

PTV PFF q 326.
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PS RESPONSE: Disputed. Program Suppliers dispute that they bore any evidentiary
burden to identify must-carry signals. Notably, PTV PFF 99 288 and 325 identify only CTV and
SDC — not Program Suppliers — as subject to the PTV discovery requests on which PTV’s
burden argument rests. Regardless, Program Suppliers engaged Ms. Martin, who conducted a
must-carry analysis identifying both commercial and noncommercial must-carry station carriage
as reported by CSOs to the FCC, cross-referenced against the CSOs’ Statements of Account. PS
PFF 99 125-45. Moreover, Ms. Martin’s analysis included commercial stations and addressed the
question of retransmission consent: where a CSO’s FCC filing labeled a station as subject to
retransmission consent, Ms. Martin excluded it from the must-carry analysis. PS PFF qq 144-45.
Accordingly, even if an evidentiary burden existed, which Program Suppliers dispute, Program
Suppliers clearly satisfied it, and no adverse inference against the Program Suppliers category is
warranted. The same cannot be said of PTV. PTV could have performed an analysis like Ms.
Martin’s or engaged an expert to conduct a must-carry analysis like Mr. Harvey performed for
JSC and Dr. Bennett performed for CTV, but chose not to do so. PS PFF § 141. PTV’s Dr.
Blackburn made no adjustment for must-carry at all, despite the fact that must-carry applies
primarily to PTV programming and cannot be treated as revealed preference without accounting
for the lack of choice. PS PFF 99 422-23. To the extent any adverse inference is appropriate, it
should run against PTV, whose own methodology ignored must-carry entirely.

155.  PTV PFF Section II.H.1.: During the Digital Television Transition, Public
Television and the Cable Industry Negotiated a Voluntary, Industry-Wide Solution for Non-
Mandatory Multicast Carriage. PTV PFF 99 329-42.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV

suggests the multicast agreements are a “voluntary, industry-wide solution” reflecting the value
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of public television multicast programming, or suggests the multicast must-carry question had
been “resolved” before the agreements were entered. As Mr. Nilsson testified, the agreements
were defensive: in 2005, Congress was considering requiring cable operators to carry all
multicast signals, and the Association of Public Television Stations (“APTS”) was making
multicast carriage a principal focus of its advocacy before Congress and the FCC. PS PFF

94 115-16. The operators’ goal was to carry as few PBS multicast signals as possible, precisely
to avoid a forced-carriage mandate, and the threat remained active — especially since PBS never
disavowed the possibility that the FCC or Congress could impose such a requirement. PS PFF
99 117-18, 120. Mr. Nilsson testified that operators renewed the agreements not because of any
calculation of the value of PBS multicast feeds, but to avoid the regulatory and transactional
consequences of a carriage breakdown, PS PFF 4 119, 121, and he offered this context
specifically to rebut the suggestion that value can be measured by counting the number of
multicast feeds carried, as PTV proposes. PS PFF 99 122-23.

156. PTV PFF Section II.H.2.: Cable Operators Voluntarily Opted into and Renewed
Industry-Wide Agreements to Carry More Public Television Signals Than Any Statutory
Requirement. PTV PFF q9 343-55.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests the multicast agreements are a “voluntary, industry-wide solution” reflecting the value
of public television multicast programming, or suggest the multicast must-carry question had
been “resolved” before the agreements were entered. As Mr. Nilsson testified, the agreements
were defensive: in 2005, Congress was considering requiring cable operators to carry all
multicast signals, and APTS was making multicast carriage a principal focus of its advocacy

before Congress and the FCC. PS PFF 49 115-116. The operators’ goal was to carry as few PBS
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multicast signals as possible, precisely to avoid a forced-carriage mandate, and the threat
remained active — especially since PBS never disavowed the possibility that the FCC or
Congress could impose such a requirement. PS PFF 9 117-118, 120. Mr. Nilsson testified that
operators renewed the agreements not because of any calculation of the value of PBS multicast
feeds, but to avoid the regulatory and transactional consequences of a carriage breakdown, PS
PFF 99 119, 121, and he offered this context specifically to rebut the suggestion that value can be
measured by counting the number of multicast feeds carried, as PTV proposes. PS PFF 9 122-
23.

157. PTV PFF Section II.LH.3.: Voluntary Carriage Agreements Reflect the Value That
Cable Companies Place on Public Television Copyrighted Works. PTV PFF 99 356-64.

PS RESPONSE: Disputed. This proposed finding is directly contradicted by the
testimony of Mr. Nissenblatt and Mr. Nilsson, both of whom explained that CSOs entered the
multicast carriage agreements to avoid mandated carriage of PBS multicast streams — not
because of the value of that programming. Mr. Nissenblatt testified that Comcast’s decision to
enter into the agreement was not an acknowledgment of the value of PTV multicast
programming, but a means of mitigating the risk of government regulation while limiting the
number of PTV multicasts Comcast would be required to carry. PS PFF ¢ 293. Mr. Nilsson
testified similarly: the operators’ principal goal was to carry as few PBS multicast signals as
possible to avoid a Congressionally- or FCC-imposed carriage mandate, and they renewed the
agreements not because of any calculation of the PBS multicast feeds’ value, but to avoid the
regulatory and transactional consequences of a carriage breakdown. PS PFF 9 117-119, 121.

Indeed, Mr. Nilsson offered this testimony specifically to rebut the very inference PTV draws
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here — that value can be measured by counting the number of multicast feeds cable operators
carry. PS PFF 9§ 120, 122.

158. PTV PFF Section II.H.3.a): In 2018-2021, Cable Operators Continued to
Voluntarily Carry More Public Television Signals Than Legally Required, Despite the Absence
of Regulatory Pressure. PTV PFF q9 365-72.

PS RESPONSE: Disputed. These proposed findings are directly contradicted by the
testimony of Mr. Nissenblatt and Mr. Nilsson, both of whom explained that CSOs entered the
multicast carriage agreements to avoid mandated carriage of PBS multicast streams — not
because of the value of that programming. Mr. Nissenblatt testified that Comcast’s decision to
enter into the agreement was not an acknowledgment of the value of PTV multicast
programming, but a means of mitigating the risk of government regulation while limiting the
number of PTV multicasts Comcast would be required to carry. PS PFF 9 293. Mr. Nilsson
testified to the same effect: the operators’ principal goal was to carry as few PBS multicast
signals as possible to avoid a Congressionally- or FCC-imposed carriage mandate, and they
renewed the agreements not because of any calculation of the PBS multicast feeds’ value, but to
avoid the regulatory and transactional consequences of a carriage breakdown. PS PFF 9 117-
119, 121. Indeed, Mr. Nilsson offered this testimony specifically to rebut the very inference
PTV draws here — that value can be measured by counting the number of multicast feeds cable
operators carry. PS PFF 99 120, 122.

159. PTV PFF Section II.H.4.a): The Voluntary Carriage Agreements Render the
Must-Carry Requirement Almost Entirely Redundant for Public Television, Except for

Extremely Rare, Limited Circumstances. PTV PFF 99 377-80.
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PS RESPONSE: Disputed. Ms. Miller’s testimony fails to acknowledge the fact that
CSOs filed must carry notices with the FCC, thereby identifying the signals that the CSOs
understood were subject to must carry. As Ms. Martin explained — responding directly to Ms.
Miller’s criticism of those filings — CSOs’ FCC Public Inspection filings commonly designated
stations as “must carry,” often specifying “must carry” in the filename, indicating that the CSO
intended the filing to identify its must-carry station carriage. PS PFF q9 127, 144. That
contemporaneous, CSO-generated evidence is inconsistent with the suggestion that must-carry
had become “almost entirely redundant” as PTV claims in the heading of this section. The CSOs
are the buyers whose preferences the allocation is meant to reveal, and their own
contemporaneous understanding of whether a signal was carried because of must-carry — rather
than by voluntary choice — bears directly on whether that carriage reflects a value-based
decision. PS PFF q9 285, 422. Because CSOs continued to identify signals as must-carry, the
requirement remained operative and continued to compel carriage that does not reveal relative
marketplace value. PS PFF 9 144, 285, 422.

160. PTV PFF Section II1.H.4.b): The Agreements’ Indemnification Requirements
Further Confirm That Distant Carriage of Public Television Signals Are Voluntary. PTV PFF
99 381-82.

PS RESPONSE: Disputed. Mr. Nilsson testified that, under the private multicast
carriage agreements, a cable operator could insist on indemnification as a condition of carrying
public television multicast signals that would increase its copyright costs. PS PFF q 108. As he
explained, the agreements permitted operators to decline carriage of multicast signals that
resulted in increased copyright costs unless the public television station agreed to indemnify the

operator for those costs. PS PFF 9 114. Mr. Nilsson further testified that, if the carriage of public
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television stations or PTV multicast feeds were to substantially increase a cable operator’s
copyright liability, he would expect the operator to seek indemnification or refuse to carry the
stations or feeds — protections that both the must-carry rules and the private agreements afford.
PS PFF q 123.

161. PTV PFF Section II.H.4.c): Public Television Stations Did Not Indemnify Cable
Operators’ Copyright Costs of Carrying Public Television Multicast Streams Under the Carriage
Agreements. PTV PFF 99 383-89.

PS RESPONSE: Disputed. Mr. Nilsson testified that, under the private multicast
carriage agreements, a cable operator could insist on indemnification as a condition of carrying
public television multicast signals that would increase its copyright costs. PS PFF q 108. As he
explained, the agreements permitted operators to decline carriage of PTV multicast signals that
resulted in increased copyright costs unless the public television station agreed to indemnify the
operator for those costs. PS PFF 9 114. Mr. Nilsson further testified that, if the carriage of public
television stations or multicast feeds were to substantially increase a cable operator’s copyright
liability, he would expect the operator to seek indemnification or refuse to carry the stations or
feeds — protections that both the must-carry rules and the private agreements afford. PS PFF
q 123.

162. PTV PFF Section II.H.5.: Public Television Claimants Carried Their Evidentiary
Burden Related to Carriage Agreements (If Any Exists), Whereas the Other Claimant Groups
Did Not. PTV PFF 4 397.

PS RESPONSE: Disputed. Program Suppliers dispute that they bore any evidentiary
burden to produce information related to carriage or retransmission consent agreements in

discovery in this proceeding. Notably, PTV PFF 99317 n.312 and 394 n.388 identify only CTV
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and SDC, not Program Suppliers, as subject to the PTV discovery requests on which PTV’s
burden argument rests.

163. PTV PFF Section III.A.: None of the Allocation Methodologies Proffered by the
Other Parties Directly Allocate a CSO’s Royalty Payments to the Copyright Owners of the
Copyrighted Works That the CSO Actually Distantly Retransmitted. PTV PFF 94 398-414.

PS RESPONSE: Disputed. PTV’s premise that the royalties should be allocated based
on a fees-generated methodology is unsound. The Judges have never adopted fee-generation as
the primary basis for allocating royalties. Indeed, in the 2004-05 Cable Proceeding the Judges
specifically declined to rely on fees-generation as a primary methodology for allocation of cable
royalties, finding the link between statutorily generated royalties and hypothetical marketplace
value merely “rough,” “far from perfect,” and “wobbly.” 75 Fed. Reg. 57063, 57072 (Sept. 17,
2010). By contrast, the Tyler Model estimates each category’s relative marketplace value from
analyzing the carriage decisions of the CSOs that actually make value-based choices by focusing
on above minimum fee systems. PFF 94 281-82. In the 2014-17 Cable Determination the
Judges found the Tyler Model the most appropriate regression model in the record and accorded
it the most weight. PS PFF 94/ 269-70; PS PCL 9] 32-36.

164. PTV PFF Section II1.B.1.: All Regression Models Based Solely on “Above
Minimum Fee” Cable Systems Discard the Vast Majority of Distant Carriage Data. PTV PFF
19416-18.

PS RESPONSE: Disputed. Dr. Tyler’s Above-Minimum-Fee model has ample data —
approximately 3,900 observations and 1,000 distinct economic relationships — and reliably
estimates relative marketplace value. PS PFF 4 282. Focusing on Above Minimum Fee CSOs is

not a defect: Minimum Fee CSOs generally pay the same fee regardless of what they carry, so
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their payments reveal nothing about the relative value of distant programming, PS PFF ] 146,
and much of the “carriage data” PTV would retain comes from systems that carried no distant
signals at all. The Above-Minimum-Fee approach is also the same one the Judges relied on in the
2014-17 Cable Determination — finding the Tyler Model “the most appropriate regression
model in the record” and the Judges did not find that approach “erroneous, biased, and
unusable.” PS PFF 99 278-79; PS PCL q 32.

165. PTV PFF Section II11.B.2.: All Regression Models Based Solely on “Above
Minimum Fee” CSOs Are Biased, Because “Above Minimum Fee” Cable Systems Are Not
Representative of the Entire Population of CSOs. PTV PFF 99 419-424.

PS RESPONSE: Disputed. Above Minimum Fee CSOs are the systems that make the
actual, cost-bearing distant-carriage decisions that reveal relative value, whereas Minimum Fee
CSOs generally pay the same fee regardless of what they carry, revealing no preferences; a
sample dominated by the latter would introduce regulatory noise, not reduce bias. PS PFF
4 146, 281. Dr. Tyler’s Above-Minimum-Fee model has ample data — approximately 3,900
observations and 1,000 distinct economic relationships — and reliably estimates relative
marketplace value. PS PFF §282. Moreover, Dr. Tyler testified, based on his sensitivity
analyses, that the Tyler Model is sufficiently reliable for informing the allocation of the 2018-21
Cable Funds among the Allocation Phase claimant categories. PS PFF 9 281-82, 318. This is the
same approach the Judges relied on in the 2014-17 Cable Determination, finding the Tyler
Model “the most appropriate regression model in the record.” PS PFF 49 278-79; PS PCL q 32.
The Judges should reach the same conclusion here.

166. PTV PFF Section II11.B.3.: All of the Regression Models Based Solely on “Above

Minimum Fee” Cable Systems Effectively Attribute Zero Value to Thousands of Public
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Television Copyrighted Works, Despite Record Evidence Demonstrating That Such Works Have
Value. PTV PFF q 425-27.

PS RESPONSE: Disputed. These proposed findings mischaracterize both the Tyler
Model and Dr. Tyler’s testimony. Dr. Tyler testified that although minimum-fee CSOs are not
mathematically included in the model’s estimation (other than through the CCG adjustment), that
exclusion does not reflect a judgment that programming on those systems lacks value. As he
testified, the same claimant groups whose works appear on minimum-fee systems also appear on
the above-minimum-fee systems the model studies; the exclusion is therefore “just a question of
allocation and weighting.” Tr. at 2585:8-18, 2582:23-2586:14 (Tyler). The model estimates
relative marketplace value from the systems whose carriage decisions reveal that value — the
Above Minimum Fee CSOs, which make the most consequential economic decisions regarding
distant carriage — and then applies the resulting shares to the entire royalty pool. PS PFF 4 281,
318; Tr. at 2586:5-14; 2592:2-17 (Tyler).

167. PTV PFF Section I11.B.3.b): All of the Regression Models Based Solely on
“Above Minimum Fee” Cable Systems Effectively Attribute Zero Value for Sesame Street, Ken
Burns Documentaries, and Other Public Television Copyrighted Works Whose Value Is
Otherwise Not in Question. PTV PFF 49 430-31.

PS RESPONSE: Disputed. PTV does not establish whether (or the extent to which) the
minimum-fee carriage it highlights was must-carry carriage. PTV programming carried on
distant signals overwhelmingly pursuant to must-carry: the majority of must-carry minutes
carried by Above Minimum Fee CSOs are PTV minutes. PS PFF 9 135. Where a signal is carried
because it is subject to must-carry, the CSO’s carriage is compelled. PS PFF 49 285, 422. The

Tyler Model does not suggest that Sesame Street or any other specific program lacks value; as
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Dr. Tyler testified, excluding minimum-fee CSOs from the estimation does not mean the value of
a category of programming is ignored, because the same claimant groups whose works appear on
minimum-fee systems also appear on the above-minimum-fee systems the model studies — it is
“just a question of allocation and weighting.” Tr. at 25858-18, 2582:23-2586:14 (Tyler). The
model estimates each category’s relative marketplace value from the systems whose carriage
decisions actually reveal value, and applies those shares to the entire royalty pool. PS PFF

99 281, 318; Tr. at 2586:5-14; 2592:2-17 (Tyler).

168. PTV PFF Section I11.B.4.: The Stark Disparity Between the Implied Royalty
Shares of the “Above Minimum Fee” Regression Models and the Regression Models Using All
Distant Carriage Data Show That “Above Minimum Fee” Models Are Biased. PTV PFF 49 432-
39.

PS RESPONSE: Disputed. Dr. Tyler conducted sensitivity tests to determine whether
the Tyler Model is reasonably robust and concluded that it is reasonably robust and sufficiently
reliable for informing allocation of the 2018-21 Cable Funds among the Allocation Phase
claimant categories. PS PFF 9 318. He ran the model under Ms. Martin’s must-carry designations
and also under the alternative must-carry designations of Dr. Bennett and Mr. Harvey so the
results could be compared across classifications, and the resulting shares were generally similar
regardless of which must-carry classification was used. PS PFF 9 290-91. The similarity of the
shares across those classifications confirms the model is reliable.

169. PTV PFF Section III.C.1.: All of the Proposed “Must-Carry” Adjustments
Attribute Zero Value to Thousands of Public Television Copyrighted Works, Despite Record

Evidence Demonstrating That Such Works Have Value. PTV PFF 49 440-42.
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PS RESPONSE: Disputed. Disputed. Dr. Tyler testified on the stand (on cross) that he
does not consider PTV works on minimum fee systems to have zero value, and that his model
does not make that assumption, even though mathematically minimum fee data is excluded from
the model. Tr. at 2585:4-18 (Tyler). However, as Judge Strickler observed, if utilizing an above
minimum fee regression means that zero value is ascribed to minimum fee systems, then the
Judges made the same determination in the 2014-17 Cable Proceeding by relying on the above-
minimum fee version of the Tyler Model and applying a must-carry adjustment. Tr. at 2591:16--
2592:17 (Tyler); PS PCL 9] 32-36.

170. PTV PFF Section III.C.1.a): CSOs Responding to the Bortz Survey Assigned
Positive Values to Public Television Copyrighted Works on Purportedly “Must-Carry” Distant
Signals. PTV PFF 4 443-44.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests the Bortz Survey results are reliable or can serve as the basis for any party’s share in
this proceeding. Dr. Stec concluded that the Bortz Survey is invalid, explaining that it remains
largely unchanged from prior versions and fails to correct the flaws identified in earlier ones,
including flaws the Judges noted in prior decisions. PS PFF 94 456, 561. Dr. Ringold likewise
found the Bortz studies flawed. PS PFF 99 522, 530. The Bortz Survey is independently
unreliable and invalid for reasons unrelated to must-carry — including non-response bias, recall
bias, the absence of a double-blind design, and its conflation of cost with value — and should be
afforded little or no weight. PS PFF 99 427-571; PS PCL 99 37-40.

171.  PTV PFF Section II1.C.1.b): The Proposed “Must-Carry” Adjustments Would
Assign Zero Value for Sesame Street, Ken Burns’ Documentaries, and Other Public Television

Copyrighted Works Whose Value Is Otherwise Not in Question. PTV PFF 4 445-46.
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PS RESPONSE: Disputed. Dr. Tyler did not opine that Sesame Street, Ken Burns
documentaries, or other PTV works lack value. He testified that programming carried on
minimum-fee systems could have some value, but that its exclusion from the estimation does not
mean the value of any category of programming is ignored, the same claimant groups appear on
the above-minimum-fee systems the model studies, so the matter is “just a question of allocation
and weighting.” Tr. at 2585:4-2586:14 (Tyler). What Dr. Tyler did not do, and PTV’s framing
wrongly implies — is opine that such works have the same relative marketplace value as works
not subject to must-carry or carried by above-minimum-fee systems. PTV programming on
distant signals is carried overwhelmingly pursuant to must-carry, the majority of above-
minimum-fee must-carry minutes being PTV minutes, which is compelled carriage that reveals
no value-based economic decision. PS PFF q9 135, 285, 288, 422.

172.  PTV PFF Section II1.C.2: None of the Other Parties’ Purported Attempts to
Identify “Must-Carry” Retransmissions Properly Apply the Must-Carry Statute. PTV PFF 4 452.
PS RESPONSE: Disputed. This proposed finding is disputed to the extent PTV
suggests that Mr. Nilsson “did not endorse” any of the must-carry studies. Mr. Nilsson testified
that he offered no opinion on those studies — not that he considered and declined to endorse

them. Tr. 1058:3-7 (Nilsson); see also PS PFF 9 122.

173.  PTV PFF Section I11.C.2.a): None of the “Must-Carry” Identifications Adequately
Account for the Location of a Cable System’s Principal Headend. PTV PFF 94 453-61.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Ms. Martin’s must-carry analysis required her to identify the location of a cable
system’s principal headend. Ms. Martin’s analysis was based on a review of the must-carry

information that cable systems themselves filed with the FCC. PS PFF q9 126, 143. Because the
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CSOs’ own filings identified the stations the systems treated as subject to must-carry (often
designating them “must carry” in the filing itself), Ms. Martin’s methodology did not depend on
an independent determination of headend location. PS PFF 49143-44.

174. PTV PFF Section II1.C.2.c): None of the “Must-Carry” Identifications Consider
the “Good Quality Signal” Requirement. PTV PFF 94 465-67.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Ms. Martin’s must-carry analysis required her to apply the so-called “Good Quality
Signal” Requirement. Ms. Martin’s analysis was based on a review of the must-carry information
that cable systems themselves filed with the FCC. PS PFF 4 126, 143. Because the CSOs’ own
filings identified the stations the systems treated as subject to must-carry — often designating
them “must carry” in the filing itself — Ms. Martin’s methodology did not depend on an
independent determination that any particular signal satisfied this purported requirement. PS PFF
99 143-44.

175. PTV PFF Section II1.C.2.d): None of the “Must-Carry” Identifications Accounted
for the Lack of Indemnification of Copyright Royalties. PTV PFF 99 468-70.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Ms. Martin’s must carry analysis required her to consider whether a CSO received
indemnification payments from stations. Ms. Martin’s analysis was based on a review of the
must-carry information that cable systems themselves filed with the FCC. PS PFF 4 126, 143.
Ms. Martin’s methodology did not depend on an independent determination regarding whether
indemnification payments were submitted. PS PFF 99 143-44. Program Suppliers also dispute
identification of must-carriage requires or necessitates evidence of indemnification payments at

all, especially when utilizing Ms. Martin’s methodology.

Program Suppliers’ Reply To Proposed Findings of Fact and Conclusions of Law | 83



176. PTV PFF Section I11.C.2.¢): None of the “Must-Carry” Identifications Considered
the “Substantial Duplication” Requirement. PTV PFF 9 471-72.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that Ms. Martin’s must-carry analysis required her to address the so-called “Substantial
Duplication” requirement. Ms. Martin’s analysis was based on a review of the must-carry
information that cable systems themselves filed with the FCC in their Public Inspection files. PS
PFF 99 126, 143. Because the CSOs’ own filings identified the stations the systems treated as
subject to must-carry (often designating them “must carry” in the filing itself) Ms. Martin’s
methodology did not depend on an independent determination regarding substantial duplication.
PS PFF 99 143-44.

177. PTV PFF Section II1.C.2.g): Mr. Harvey’s and Ms. Martin’s “Must-Carry”
Identifications Based on the FCC Public Inspection Files Are Unreliable and Incomplete. PTV
PFF 99 476-80.

PS RESPONSE: Disputed. Ms. Martin’s must-carry identifications are reliable because
they draw on the very records the FCC requires cable operators to maintain for precisely this
purpose. Under 47 C.F.R. § 76.1709, the operator of every cable system must maintain for public
inspection a file containing a list of all broadcast television stations it carries in fulfillment of its
must-carry obligations under § 76.56, and under § 76.1700 those records must be placed in the
operator’s online public inspection file at the FCC. PS PFF § 124. Ms. Martin testified that
although these CSO filings are not submitted on a prescribed form and therefore required careful
review, within most CSOs’ filings the station lists appeared in a consistent format and often
specified “must carry” in the filename of the document itself — indicating that the CSO intended

the filing to identify its must-carry station carriage. PS PFF § 144. Ms. Martin further addressed
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the completeness concern regarding commercial stations: where a station was specifically
labeled “retransmission consent” in a CSO’s filing, it was not included in the must-carry
analysis. PS PFF q 145. Unlike the approaches of Mr. Harvey and Dr. Bennett, Ms. Martin’s
analysis relied on the systems’ own filings recording the carriage they treated as subject to must-
carry. PS PFF 99 142-43.

178.  PTV PFF Section III.C.3: All Studies That Treat Multicast Streams as “Must-
Carry” Are Wrong. PTV PFF 99 481-84.

PS RESPONSE: Disputed. Ms. Martin separately identified Primary and Non-Primary
(multicast) streams that CSOs designated as must-carry in their FCC filings, so that the Judges
may treat the two categories distinctly if they desire to do so. PS PFF 99 283, 290. The Tyler
Model likewise accounts for them separately, presenting both a version addressing Primary
must-carry only and a version addressing both Primary and Non-Primary must-carry. PS PFF
94 283, 285-86. That CSOs themselves designated particular streams as must-carry in their
regulatorily-maintained filings reflects the operators’ own understanding of the basis for that
carriage. And even where multicast carriage arises under the private multicast agreements rather
than the must-carry statute, the point is the same: the carriage was compelled or contracted to
avoid a carriage mandate, not chosen for its value. PS PFF 9 293, 422.

179. PTV PFF Section I11.C.4: All Studies That Do Not Attempt to Identify “Must-
Carry” Retransmissions of Commercial Broadcast Signals Are Incomplete and Biased Against
Public Television. PTV PFF 49 485-90.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests that the Tyler Model did not consider commercial must-carry: Dr. Tyler testified, in

both his written and oral testimony, that he incorporated both commercial and non-commercial
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must-carry in his preferred analysis, finding no logical basis to distinguish them. PS PFF 4] 285;
Ex. 7600 at 54-55; Tr. at 2472:8-2473:22 (Tyler). Although Dr. Tyler’s amended written direct
testimony also presented alternative versions of the Tyler Model applying only non-commercial
must-carry, his preferred shares (and the shares Program Suppliers seek in this proceeding based
on the Tyler Model) reflect an adjustment for both commercial and non-commercial must-carry.
PS PFF q 285. Ms. Martin likewise included commercial stations in her analysis. PS PFF 99 133,
145. Accordingly, neither the Tyler Model nor Ms. Martin’s analysis is incomplete or biased
against PTV.

180. PTV PFF Section III.C.5: None of the Studies Purporting to Identify “Must-
Carry” Retransmissions Agree with Each Other. PTV PFF 99 491-92.

PS RESPONSE: Disputed. Dr. Tyler ran the Tyler Model not only under Ms. Martin’s
must-carry designations but also under the alternative designations of Dr. Bennett and Mr.
Harvey, so that the results could be compared when different approaches to identifying must-
carry signals are utilized. PS PFF 4 290. That the Tyler Model’s results were tested across these
differing classifications demonstrates the robustness of the outcome. PS PFF 99 290, 313-17.

181. PTV PFF Section II1.D: Without a So-Called “Must-Carry” Adjustment, Dr.
George’s Preferred Regression Model May Be Informative to the Allocation of 2018-2021 Cable
Royalties. PTV PFF 9 493.

PS RESPONSE: Disputed. The George Model is less informative than the Tyler Model
and suffers from significant deficiencies. Dr. George’s model in this proceeding is basically
unchanged from the one she utilized in the 2014-17 Cable Proceeding and carries the same
deficiencies present there. PS PFF 4 376. Among other flaws, the George Model fails the basic

validity test of running it on revenues, suffers from omitted-variable bias, and its use of the
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number of subscribers introduces measurement error and bias. PS PFF 49 377-406. These
findings are disputed further to the extent they suggest that no must-carry adjustment should be
applied: must-carry carriage is compelled and does not reflect a value-based economic decision,
and any regression that credits such carriage without accounting for the absence of choice does
not accurately measure relative marketplace value. PS PFF 99 285, 422. The Tyler Model, which
the Judges found “the most appropriate regression model in the record” in the 2014-17 Cable
Determination remains the appropriate methodology. PS PCL 99 32-36.

182. PTV PFF Section II1.D.1: Dr. George’s Preferred Regression Model Uses the
Functional Form and Economic Theory That the Judges Have Previously Found Informative to
Relative Marketplace Value. PTV PFF 99 494-500.

PS RESPONSE: Disputed. The George Model is less informative than the Tyler Model
and suffers from significant deficiencies. Dr. George’s model in this proceeding is basically
unchanged from the one she utilized in the 2014-17 Cable Proceeding and carries the same
deficiencies present there. PS PFF 4 376. Among other flaws, the George Model fails the basic
validity test of running it on revenues, suffers from omitted-variable bias, and its use of the
number of subscribers introduces measurement error and bias. PS PFF 49 377-406. These
findings are disputed further to the extent they suggest that no must-carry adjustment should be
applied: must-carry carriage is compelled and does not reflect a value-based economic decision,
and any regression that credits such carriage without accounting for the absence of choice does
not accurately measure relative marketplace value. PS PFF 99 285, 422. The Tyler Model, which
the Judges found “the most appropriate regression model in the record” in the 2014-17 Cable

Determination remains the appropriate methodology. PS PCL 99 32-36.
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183. PTV PFF Section II11.D.2: Dr. George’s Preferred Regression Model Allocates
Value to Copyrighted Works That CSOs Actually Distantly Retransmitted. PTV PFF 99 501-02.

PS RESPONSE: Disputed. The George Model is basically unchanged from the one Dr.
George presented in the 2014-17 Cable Proceeding and carries the same deficiencies, PS PFF §
376, and is less informative than the Tyler Model. By drawing on minimum-fee systems, the
George Model is inferior to the Tyler Model, which focuses on above-minimum-fee systems —
the approach the Judges identified as preferable in the 2014-17 Cable Determination. PS PCL
q32.

184. PTV PFF Section II1.D.3: Dr. George’s Preferred Regression Model Correctly
Allocates Value to Copyrighted Works That Minimum-Fee CSOs Distantly Retransmitted. PTV
PFF 9 503.

PS RESPONSE: Disputed. The George Model is basically unchanged from the one Dr.
George presented in the 2014-17 Cable Proceeding and carries the same deficiencies, PS PFF
4 376, and is less informative than the Tyler Model. By drawing on minimum-fee systems, the
George Model is inferior to the Tyler Model, which focuses on above-minimum-fee systems —
the approach the Judges identified as preferable in the 2014-17 Cable Determination. PS PCL
99 32-33.

185. PTV PFF Section II1.D.4: Dr. George Admitted That the So-Called “Must-Carry”
Adjustment Has No Economic Basis. PTV PFF 99 504-07.

PS RESPONSE: Disputed. This proposed finding mischaracterizes both Dr. George’s
testimony and the Judges’ 2014-17 Cable Determination. The must-carry adjustment has a sound
economic basis: for must-carry carriage the CSO’s “hands are tied” — carriage is mandatory, so

there is no economic decision behind it that could reveal value. PS PFF § 285. The Judges
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recognized as much in the 2014-17 Cable Determination, where they made a must-carry
adjustment that eliminated value attributed to PTV must-carry stations. PS PFF 9 101, 303
(citing 2014-17 Cable Determination at 54230); PS PCL 4] 33. That the Judges themselves
applied such an adjustment refutes the contention that it lacks an economic basis.

186. PTV PFF Section III.E.: The Tyler Model Replicates the Statutory Formula,
Rather Than Modeling Relative Marketplace Value of Copyrighted Works That Were Distantly
Retransmitted. PTV PFF 9 510-11.

PS RESPONSE: Disputed. This same criticism was considered and rejected in the
2014-17 Cable Determination. The Tyler Model is not deterministic and does not replicate the
statutory formula; it is a causal model designed to estimate the relationship between the
categories of minutes CSOs carry and the resulting rate, yielding relative marketplace value. PS
PFF 99 319, 321, 323. The 2014-17 Cable Determination expressly recognized that the Tyler
Model does not replicate the statutory formula. PS PFF § 321; see also 2014-2017 Distribution
of Cable Royalty Funds. at 54203 (“Dr. Majure’s criticism that the Tyler Model essentially
estimates only ‘the equation given by the statutory formula’ is incorrect.”).

187. PTV PFF Section III.E.2.: The Tyler Model Fails to Fully Account for the
Relative Value of Copyrighted Works Distantly Retransmitted by Minimum-Fee CSOs. PTV
PFF 99 512-20.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests Dr. Tyler testified that his model is biased against PTV. He did not. The findings are
disputed further as to PTV PFF 99 518-20, which mischaracterizes Adjustment C in the 2014-17
Cable Determination. Adjustment C was not a “PTV minimum fee” adjustment; it was a PTV

carriage adjustment related to the Judges’ determination that certain PTV stations historically
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carried by CSOs alongside WGNA, and still carried by minimum-fee CSOs after WGNA'’s
conversion to a cable network, continued to have value. PS PFF § 265. Dr. Tyler considered
whether such an adjustment was warranted in the 2018-21 Tyler Model and determined it was
not, because the significant time elapsed since the WGNA conversion rendered it inapplicable to
the 2018-21 period. PS PFF 99 309-310. Accordingly, Adjustment C was not made to correct for
bias against PTV related to the Tyler Model’s focus on above minimum fee systems, as PTV
PFF 9 520 wrongly suggests.

188. PTV PFF Section II1.E.3: Dr. Tyler Erroneously Applied a “Must-Carry”
Adjustment. PTV PFF 9 521-29.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests the Tyler Model did not consider commercial must-carry. Dr. Tyler testified, in both his
written and oral testimony, that he incorporated both commercial and non-commercial must-
carry in his preferred analysis, finding no logical basis to distinguish them. PS PFF 9 285 (Ex.
7600 at 54-55; Tr. 2472:8-2473:22 (Tyler)). Although Dr. Tyler’s amended written direct
testimony presented alternative versions applying only non-commercial must-carry, his preferred
Tyler Model shares (and the shares based on the Tyler Model that Program Suppliers seek in this
proceeding) reflect an adjustment for both commercial and non-commercial must-carry. PS PFF
99 285, 283, 314 (Figure 1.2).

189. PTV PFF Section III.E.4: Dr. Tyler Selectively Applied the Judges’ Adjustments
So As to Increase Program Suppliers’ Shares and Reduce Public Television Claimants’ Shares.
PTV PFF 99 530-38.

PS RESPONSE: Disputed. These proposed findings mischaracterize Adjustment C in

the 2014-17 Cable Determination. Adjustment C was not a PTV minimum-fee adjustment; it was
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a PTV carriage adjustment addressing the Judges’ determination that certain PTV stations
historically carried alongside WGNA, and still carried by minimum-fee CSOs after WGNA’s
conversion to a cable network, continued to have value. PS PFF §265. PTV counsel likewise
mischaracterized Adjustment C in describing it to Dr. Tyler on cross-examination, which
explains any difficulty Dr. Tyler may have had recalling its rationale and effect. Tr. at 2592:19-
2593:20 (Tyler). Dr. Tyler considered whether an Adjustment C-type calculation was warranted
in the 2018-21 Tyler Model and determined it was not. PS PFF 99 265, 309-10. Disputed
further that any adjustment similar to Adjustment C is required for the 2018-21 Tyler Model; as
explained in Program Suppliers’ Proposed Findings, any such adjustment would be de minimis
given the significant impact of must-carry on PTV signals carried subject to the minimum fee.
PS PFF 99 309-312.

190. PTV PFF Section IIL.E.5: Dr. Tyler’s Choice of Dependent Variable Is Flawed.
PTV PFF 99 539-41.

PS RESPONSE: Disputed. This same criticism was considered and rejected in the
2014-17 Cable Determination, where the Judges found the Tyler Model the most appropriate
regression model in the record. PS PFF 99 278-29, 322; 2014-2017 Cable Determination at
54202, 54221-22, 54227-28; PS PCL 4] 32. The Tyler Model appropriately uses a price proxy
that reflects the budget constraint arising from real-world CSO decision-making, and estimates
relative marketplace value from the resulting variation. PS PFF 99 269-270.

191.  PTV PFF Section III.E.6: The Tyler Model Suffers from Omitted Variable Bias.
PTV PFF q 542.

PS RESPONSE: Disputed. This same criticism was considered and rejected in the

2014-17 Cable Determination, where the Judges found the Tyler Model the most appropriate
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regression model in the record. PS PFF 99 278, 327-29; 2014-2017 Cable Determination at
54201-02, 54221-22, 54227-28; PS PCL 9 32.

192.  PTV PFF Section III.F.1: The Miller/Erdem Model Is Not Replicable. PTV PFF
9 544-45.

PS RESPONSE: Disputed. Dr. Tyler testified that he was able to replicate the
Miller/Erdem Model. See Tr. at 2552:6-12 (Tyler).

193.  PTV PFF Section III.F.6: Dr. Miller and Dr. Erdem Erroneously Applied a “Must-
Carry” Adjustment. PTV PFF 99 566-68.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests a must-carry adjustment should not be applied. For must-carry carriage the CSO’s
“hands are tied,” carriage is mandatory, and there is no economic decision behind it that could
reveal relative value. PS PFF 99 285, 422. The Judges themselves applied a must-carry
adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV must-carry
stations. PS PFF § 101; PS PCL q 33.

194. PTV PFF Section III.H.: The Bortz Survey Is Fatally Flawed, and It Can Have
Probative Value Only If One Applies the McLaughlin Adjustment and Weighting by Royalties
Paid. PTV PFF 9 593.

PS RESPONSE: Disputed. This finding is disputed to the extent it suggests that the
Bortz Survey becomes reliable as a basis for royalty allocations once the McLaughlin
Adjustment is applied, or when weighting by royalties paid is utilized. The Bortz Survey results
are unreliable and invalid and cannot serve as the basis for allocating royalties to any party in
this proceeding. PS PFF 94 427-580. The Bortz Survey’s defects — including non-response

bias, recall bias, the absence of a double-blind design, its conflation of cost with value, and its
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reliance on respondents who were not responsible for the carriage decisions at issue — go to the
survey’s design and administration and are not cured by a post-hoc adjustment or reweighting.
PS PFF q9427-580. Accordingly, the Bortz Survey results should be afforded less, or no, weight
in this proceeding. PS PFF 99 427-580; PS PCL 99 37-40.

195. PTV PFF Section III.H.1: Bortz’s Failure to Survey Cable Systems That Chose to
Distantly Retransmit Only One Type of Copyrighted Works Can Only Be Rectified by the
McLaughlin Adjustment Weighted by Royalties Paid as in Past Proceedings. PTV PFF 9 594-
99.

PS RESPONSE: Disputed. These findings are disputed to the extent PTV suggests that
the Bortz Survey becomes reliable as a basis for royalty allocations once the McLaughlin
Adjustment is applied, or when weighting by royalties paid is utilized. The Bortz Survey results
are unreliable and invalid and cannot serve as the basis for allocating royalties to any party in
this proceeding. PS PFF 94 427-580. The Bortz Survey’s defects — including non-response
bias, recall bias, the absence of a double-blind design, its conflation of cost with value, and its
reliance on respondents who were not responsible for the carriage decisions at issue — go to the
survey’s design and administration and are not cured by a post-hoc adjustment or reweighting.
PS PFF q9427-580. Accordingly, the Bortz Survey results should be afforded less, or no, weight
in this proceeding. PS PFF 99 427-580; PS PCL 99 37-40.

196. PTV PFF Section II1.H.3: Bortz’s Preferred “Must-Carry Correction” Is Wrong.
PTV PFF 99 627-28.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests a must-carry adjustment should not be applied to the Bortz Survey. For must-carry

carriage the CSO’s “hands are tied,” carriage is mandatory, and there is no economic decision
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behind it that could reveal relative value. PS PFF 99 285, 422. The Judges themselves applied a
must-carry adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV
must-carry stations. PS PFF 4 101; PS PCL ] 33.

197. PTV PFF Section I11.H.3.a): Bortz’s So-Called “Must-Carry Correction”
Contradicts the Bortz Survey’s Finding of Value for Public Television Copyrighted Works on
Purportedly “Must-Carry” Retransmissions. PTV PFF 99 629-35.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests a must-carry adjustment should not be applied to the Bortz Survey. For must-carry
carriage the CSO’s “hands are tied,” carriage is mandatory, and there is no economic decision
behind it that could reveal relative value. PS PFF 99 285, 422. The Judges themselves applied a
must-carry adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV
must-carry stations. PS PFF 4 101; PS PCL ] 33.

198. PTV PFF Section III.H.3.b): Bortz’s So-Called “Must-Carry Correction” Is
Outcome-Determinative. PTV PFF 9 636-38.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests a must-carry adjustment should not be applied to the Bortz Survey. For must-carry
carriage the CSO’s “hands are tied,” carriage is mandatory, and there is no economic decision
behind it that could reveal relative value. PS PFF 99 285, 422. The Judges themselves applied a
must-carry adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV
must-carry stations. PS PFF 4 101; PS PCL ] 33.

199. PTV PFF Section II1.H.3.c): Bortz’s So-Called “Must-Carry Correction” Does

Not Reflect the Must-Carry Law. PTV PFF 9 639.
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PS RESPONSE: Disputed. This proposed finding disputed to the extent PTV suggests a
must-carry adjustment should not be applied to the Bortz Survey. For must-carry carriage the
CSO’s “hands are tied,” carriage is mandatory, and there is no economic decision behind it that
could reveal relative value. PS PFF 9 285, 422. The Judges themselves applied a must-carry
adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV must-carry
stations. PS PFF § 101; PS PCL 9 33.

200. PTV PFF Section II1.H.3.d): Bortz’s So-Called “Must-Carry Correction” Is
Biased Against the Public Television Claimants. PTV PFF 9] 640-43.

PS RESPONSE: Disputed. These proposed findings are disputed to the extent PTV
suggests a must-carry adjustment should not be applied to the Bortz Survey. For must-carry
carriage the CSO’s “hands are tied,” carriage is mandatory, and there is no economic decision
behind it that could reveal relative value. PS PFF 9] 285, 422. The Judges themselves applied a
must-carry adjustment in the 2014-17 Cable Determination, eliminating value attributed to PTV
must-carry stations. PS PFF 4 101; PS PCL ] 33.

201.  PTV PCL Section II.C.3.: Actual Retransmission. PTV PCL 9 23-24, 27.

PS RESPONSE: Disputed as to PTV PCL 9 23, 24, and 27. These proposed
conclusions misstate the Judges’ ruling in the 2004-05 Cable Determination. There, the Judges
were making an observation about the flaws in the Bortz Survey and its constant-sum
allocations; they did not reach a conclusion endorsing “actual retransmission” as the basis for
allocating a CSO’s royalties to a claimant group. See 75 Fed. Reg. 57063, 57067 (Sept. 17,
2010). PTV’s PCL q 27 is separately disputed as unfounded and unsupported: it cites no

authority or record evidence in support.
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202.  PTV PCL Section III.A.: As the Judges Recognized in Their 2010-2013 Decision,
Economic Principles Dictate That Minimum Fee Signals Have Value. PTV PCL § 30.

PS RESPONSE: Disputed. This proposed conclusion fails to acknowledge that the
Judges relied on the above-minimum-fee version of the Tyler Model in the 2014-17 Cable
Determination — finding it “the most appropriate regression model in the record” and according
it “the most weight” — notwithstanding that the model estimates relative value from above-
minimum-fee CSOs. PS PCL 9 32 (citing 2014-17 Cable Determination at 54166, 54227,
54257).

203.  PTV PCL Section III.B: A Zero-Value Approach to Minimum Fee Signals Would
Contravene the Purposes of Copyright Law. PTV PCL 99 31-33.

PS RESPONSE: Disputed. The 2014-17 Cable Determination was well-reasoned and
correctly relied on the above-minimum-fee version of the Tyler Model. PS PCL §] 32 (citing
2014-17 Cable Determination at 54227, 54257). The model estimates each category’s relative
marketplace value from the systems whose carriage decisions reveal that value, and applies the
resulting shares to the entire royalty pool. PS PFF 99 281, 318; Tr. 2585:4-18 (Tyler).

204. PTV PCL Section IV.B: Public Television Has No Burden to Identify Must-Carry
Signals. PTV PCL 99 44-47.

PS RESPONSE: Disputed. PTV is in the best position to present evidence regarding the
must-carry status of its own signals, and it bears the burden of doing so. No party moved to
compel PTV to produce must-carry information in the 2014-17 Cable Proceeding, yet the Judges
nonetheless recognized that PTV bore the burden of producing such evidence. 2014-17 Cable
Determination at 54189 (“PTV, whose clients include the public television stations that are in

fact subject to must-carry requirements, bore the twin burdens of proof—the burden of
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producing evidence and the burden of persuasion—regarding which stations were subject to the
must-carry provisions and which were not” (emphasis in original)). The record here is the same:
PTV is best positioned to present must-carry evidence and failed to do so.

205. PTV PCL Section IV.C: If Public Television Must Identify Must-Carry Signals,
Other Parties Must Carry the Same Burden as to Commercial Must-Carry Signals and
Retransmission Consent Agreements, and Failed to Do So. PTV PCL 9 48-50.

PS RESPONSE: Disputed. This proposed conclusion is disputed to the extent it is
directed at the Program Suppliers category. As set forth in response to PTV PFF Section I1.G.7.,
Program Suppliers were not identified as subject to the discovery on which PTV’s burden
argument rests, had no burden to identify must-carry signals, and in any event engaged Ms.
Martin to conduct a must-carry analysis identifying both commercial and non-commercial must-
carry carriage from the CSOs’ own FCC filings. PS PFF q9 125-129, 133, 143-45.

206. PTV PCL Section V: Public Television Claimants’ Royalty Claim. PTV PCL
99 51-53.

PS RESPONSE: Disputed in part. As set forth in response to PTV PFF 99 98-100,
101-06, 107-111, 113-14, 19, 416-18, the Tyler Model produces the most appropriate royalty
allocation shares. PS PFF 9 265-66, 277-80, 318, 412-26; PS PCL 99 32-36. Undisputed as to
PTV’s concession that it is not entitled to any 3.75% Fund or Syndex Fund royalties, and that
Program Suppliers should receive 100% of the Syndex Fund. PS PFF 99 643-44.

207. PTV PFF & PCL Attachments A-1 to A-9.

PS RESPONSE: Program Suppliers objects to PTV attaching discovery correspondence
that is not in the record in this proceeding as evidence to the PTV PFF & PCL, in violation of

Order 14, which permits parties to attach only documents that are record evidence or that contain
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citations to record evidence. JSC and PTV may have reached an agreement that such
correspondence could be attached to their filings despite it not being in the record, but Program
Suppliers were not consulted and have not stipulated to any such arrangement. Program
Suppliers further specifically object to PTV’s Attachment A-9, as it is not actually cited to, or
relied on in any of the PTV PFF or PCL paragraphs in the body of the document, and is therefore
irrelevant. If PTV seeks to have discovery correspondence admitted into evidence, it must do so

by motion so that only record evidence is before the Judges. See Order 14 9§ 54 and App’x A.
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V. PROGRAM SUPPLIERS’ REPLY TO SDC

208. SDC PFF Section I.A., Introduction: SDC PFF qq 1-6.

PS RESPONSE: Disputed. The Miller/Erdem Model is not preferable to, or more
reliable than, the Tyler Model as a starting point for royalty allocations as SDC suggests here.
The Judges relied on the Tyler Model as a starting point in the 2014-17 Cable Determination,
found it “the most appropriate regression model in the record,” and accorded it the most weight.
The Tyler Model presented in this proceeding has the same attributes and advantages that the
Tyler Model had in the 2014-17 Cable Proceeding and should be relied on again here. See PS
PFF 99 265-66, 271, 277-80; PS PCL 94 32-36. These proposed findings are further disputed to
the extent SDC claims that the Bortz Survey has evidentiary value as to certain claimant
categories. On the contrary, the record here establishes that the 2018-21 Bortz Survey is
unreliable and should be afforded little or no weight for a multitude of reasons. See PS PFF 4
427-548; PS PCL 99 37, 39-40.

209. SDC PFF Section I1.B.: Basic Economic and Regulatory Facts Relevant to
Valuation. SDC PFF q 29.

PS RESPONSE: Disputed. It is incorrect that commercial stations can never be must-
carry on a distant basis. See Exhibit 7609 at 18 (explaining that “commercial stations serving
cable systems that straddle two DMAs can elect must carry while remaining distant for copyright
purposes”). SDC also overstates or speculates as to the number of straddle systems that would
be eligible for distant must-carry of commercial stations. See PS PFF 49 103-04, 135-140

(showing calculations of commercial and non-commercial must-carry).
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210. SDC PFF Section II.C.: Niche Programming Continues to Have Substantial
Marginal Value Amidst Increasing Programming Costs, Exploding Retransmission Consent
Fees, and the Competitive Landscape of 2018-2021. SDC PFF 49 37-39, 41.

PS RESPONSE: Disputed. SDC or JSC content does not have greater marginal value as
niche content than Program Suppliers’ content. The Program Suppliers category is broad,
diverse, and also contains substantial niche programming. The Program Suppliers category also
contains more minutes of sports and sport-related content than the JSC category, which is limited
to only live telecasts of professional and college team sports. See PS PFF 4 3-5, 64-65, 192.
Moreover, streaming did not affect Program Suppliers more than other categories, as SDC seems
to suggest. While all program categories had content available over streaming, streaming had a
negative impact on the relative market value of JSC and CTV content in particular and did not
disproportionately affect Program Suppliers. See PS PFF 9 201-10, 214-16, 241. It is also
incorrect to suggest that linear regression such as the Tyler Model cannot capture the value of
niche programming. See Tr. at 2548:13-25 (Tyler); see also PS PFF 99 278-79.

211.  SDC PFF Section I1.D.: Overview of Principal Valuation Approaches. SDC PFF
9 42-45.

PS RESPONSE: Disputed. The record in this proceeding demonstrates that the Bortz
Survey presented here is fundamentally flawed and cannot be relied on as the basis for any
claimant group’s royalty allocations. The record demonstrates that the Bortz Survey is unreliable
and should be afforded little or no weight for a multitude of reasons. See PS PFF 49 427-548; PS
PCL 99 37, 39-40.

212.  SDC PFF Section II.E.2.b.: Niche Value and Nonlinearity. SDC PFF 99 63-65.
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PS RESPONSE: Disputed. It is incorrect to suggest that a linear regression such as the
Tyler Model cannot capture the value of niche programming, or that a non-linear regression is
required for certain categories of programming. See Tr. at 2548:13-25 (Tyler); see also PS PFF
919 278-79, 324-26.

213.  SDC PFF Section I1.E.3.: Professor Miller’s Regression Model. SDC PFF 4 73-
76.

PS RESPONSE: Disputed. The Miller Model is not preferable to, or more reliable than,
the Tyler Model as a starting point for royalty allocations. See PS PFF 99 265-66, 271, 277-80;
PS PCL 9/ 32-36. Moreover, it is incorrect to suggests that a linear regression such as the Tyler
Model cannot capture the value of niche programming, or that a non-linear regression is required
for certain categories. See Tr. at 2548:13-25 (Tyler); see also PS PFF 94 278-79, 324-26.
Moreover, Dr. Tyler explicitly addressed the impact of retransmission consent fees on regression
models in that in the hypothetical market retransmission consent fees would remain in place and
a CSO paying both a retransmission consent fee and a copyright royalty fee reveals a willingness
to pay above and beyond the retransmission consent fee. See PS PFF 99 330-35.

214. SDC PFF Section II.E.3.a: A Priori Theoretical Basis for Professor Miller’s
Model. SDC PFF 99 77, 81, 88.

PS RESPONSE: Disputed. SDC’s suggestion that the Miller Model is the only
regression presented here that aligns with its underlying theory is incorrect. The Tyler Model is
grounded in its underlying economic theory as a hedonic-inspired, fees-based regression. See PS
PFF 99 267-71. Moreover, Dr. George suggested that Dr. Miller’s model itself does not comport
with its underlying economic theory. See Exhibit 7412 at 62-64. Dr. Miller’s dependent variable

of royalty fees per subscriber is not preferable to Dr. Tyler’s, as the Tyler Model uses SGRP as
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its dependent variable, which reduces the measurement-error and interpretive concerns
associated with a royalties-per-subscriber dependent variable, and has been noted by the Judges
as a preferable dependent variable. See PS PFF 99 271, 273, 278, 289, 328-29. Dr. Miller did not
rebut Dr. Tyler’s critique regarding the complexity of the Miller/Erdem Model. As Dr. Tyler
explained, the Miller/Erdem non-linear approach requires a complex constrained optimization
that is not guaranteed to converge and demands more data than is available. See PS PFF q9 353-
59.

215. SDC PFF Section I1.E.3.b.: Nonlinear CSE Functional Form. SDC PFF q 89-
111, 105-06.

PS RESPONSE: Disputed. It is incorrect to suggest that a linear regression such as the

Tyler Model cannot capture the value of niche programming, or that a non-linear regression is
required for certain categories of programming. See Tr. at 2548:13-25 (Tyler); PS PFF 99 278-
79, 324-36. The Tyler Model is also not inferior to the Miller Model because it adopts a linear
form—a log transformation of SGRP is inapt, and the added complexity of a non-linear form is
unwarranted and can lead to bias of an unknown direction. See PS PFF 4 324, 352-54, 366.

216. SDC PFF Section II.E.3.c., Treatment of Minimum Fee System Data. SDC PFF
99 112-26, 124-26.

PS RESPONSE: Disputed. The Tyler Model’s focus on above-minimum-fee systems is
not improper, as SDC suggests. The Judges adopted the above-minimum-fee version of the Tyler
Model in the 2014-17 Cable Determination, and Dr. Tyler implemented the same model here, as
those are the CSOs making the most consequential economic decisions regarding distant

carriage. See PS PFF 99 279, 281-82; PS PCL 9 33. The Miller/Erdem Model’s wide confidence
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intervals and year-to-year fluctuations is properly characterized as a weakness not a strength, as
those features illustrate that the Miller/Erdem Model is overly complex. See PS PFF 99 352-59.

217. SDC PFF Section III.E.3.f.iii.: Measurement Error. SDC PFF q9 153, 155.

PS RESPONSE: Disputed. SGRP does not trade one type of measurement error for a
more serious one as SDC suggests. Because the Tyler Model uses SGRP, a price proxy, rather
than royalty dollars as the dependent variable, measurement-error concerns are reduced rather
than aggravated. See PS PFF 4 269, 327-29.

218. SDC PFF Section IL.E.4.: Dr. Tyler’s Model. SDC PFF q 185.

PS RESPONSE: Disputed. The Miller/Erdem Model is not properly considered
extension of, or superior to, the Tyler Model, and it is incorrect to state that the Tyler Model is
“not useful enough” to displace or serve as the basis for adjustments to the Miller Model. The
Tyler Model is the Judges’ preferred, most-weighted regression from the 2014-17 Cable
Determination and remains reliable, replicable, and well-documented. See PS PFF 9 265-66,
271, 277-80; PS PCL 99 32-36.

219. SDC PFF Section I1.E.4.a.: Hedonic Regression as a Theoretical Basis. SDC PFF
99 187-88.

PS RESPONSE: Disputed. Dr. Tyler presented both the derivation of his estimation
equations and his underlying assumptions transparently, contrary to SDC’s assertions. Dr.
Tyler’s approach is founded in economic logic, incorporates standard economic approaches, and
is reliable, replicable, and well-documented. See PS PFF 9] 267-68. Moreover, it is wrong to
suggest that Dr. Tyler’s reliance on SGRP undermines his model. Indeed, the Judges previously
found that Dr. Tyler’s use of SGRP was appropriate and that the Tyler Model “well-reflects the

‘realities of the market’ and is a ‘fee-based regression’ which is based on ‘a real economic and

Program Suppliers’ Reply To Proposed Findings of Fact and Conclusions of Law | 103



market-based foundation.’” See Exhibit 7602 at 7-8 (citing 2014-17 Cable Determination at
54266). SGRP has been accepted by the Judges as a preferable dependent variable. See PS PFF
919278, 289, 328-29.

220. SDC PFF Section I1.E.4.b.: Discarding Minimum Fee Data. SDC PFF 49 189-92.

PS RESPONSE: Disputed. Dr. Tyler correctly considered only above minimum fee
systems, as this was the version of the model the Judges relied upon in the 2014-17 Cable
Determination. See PS PFF 99 278-79. Dr. Tyler testified that focusing on above minimum fee
systems is appropriate because those are the CSOs making the most consequential economic
decisions regarding distant carriage. See PS PFF 99 279, 281-82; PS PCL 9 33. Dr. Tyler’s
critiques of the Miller Model’s complexity were also not adequately addressed by Dr. Miller or
Dr. Erdem. See PS PFF 99 350-59.

221.  SDC PFF Section II.E.4.c.: Linear Model Struggles to Capture Niche Values.
SDC PFF 4 193-94.

PS RESPONSE: Disputed. Dr. Tyler’s linear model can accurately measure niche
programming categories, and the Miller/Erdem Model does not offer any improvement upon the
Tyler Model in measuring non-linear niche categories. See PS PFF 9] 278-79, 324-26, 352-54,
366. Dr. Tyler’s critiques of the Miller Model’s complexity were also not adequately addressed
by Dr. Miller or Dr. Erdem. See PS PFF 9 350-59.

222.  SDC PFF Section II.F.1.: The Bortz Survey Has Long Been Deemed a Probative
Methodology. SDC PFF 1 243-48.

PS RESPONSE: Disputed. The Bortz Survey presented in this proceeding is
fundamentally flawed and does not have evidentiary value—the record demonstrates that it is

unreliable and should be afforded little or no weight for a multitude of reasons as raised by many
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expert witnesses presented by multiple parties. See PS PFF 49 427-548; PS PCL 9 37, 39-40.
That a constant-sum survey has been used as the basis for royalty allocations in past proceedings
does not make the 2018-21 Bortz Survey reliable. The 2018-21 Bortz Survey must be assessed
on its own record. The evidence presented in this proceeding demonstrates that the problems
raised in prior proceedings not only still apply to the 2018-21 Bortz Survey but have gotten
worse. These issues include, inter alia, the Bortz Survey’s failure to reach intended target
population, failure to reflect real-world CSO decision making, recall bias, and pervasive
respondent-related measurement error. See PS PFF 99 427-45, 456-548. The Bortz Survey does
not “mirror[] how decisions are made in the marketplace” because, as Dr. Stec and Mr.
Nissenblatt testified, the survey fails to measure actual carriage behavior, uses program
categories inconsistent with how CSOs classify programming, and reaches respondents who
were not those most responsible for distant-signal decisions. See PS PFF 49 427-45, 457-66, 476-
78, 497-98, 505-08, 516-18, 560-61.

223.  SDC PFF Section II.F.2.: The Current Bortz Survey Retains the Principal
Methodological Features of Prior Bortz Surveys. SDC PFF 49 249-57.

PS RESPONSE: The Bortz Survey presented in this proceeding is fundamentally flawed
and does not have evidentiary value. See PS Response to SDC PFF 4 243-48, supra. Bortz’s use
(and Dr. Mathiowetz’s affirmation) of “mean imputation” was not reasonable. Mean imputation
has been widely criticized as naive or primitive, as it adds no new information, can introduce
bias where data are not missing at random—for example, mean imputation is biased where the
reason for nonresponse is related to the variable of interest (as here, where higher-fee systems are
less likely to respond). See PS PFF 4 574. It also incorrect to suggest the weighted Bortz Survey

results were reasonable or accurate, as Bortz abandoned the royalty-based weighting used in
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prior proceedings in favor of a base-plus-3.75% weighting, and consisted only of an incomplete
census of systems rather than a probability sample. See PS PFF q9 562, 577-80.

224.  SDC PFF Section III.F.7.: Although the Bortz Survey is Flawed, It Remains a
Useful Benchmark for Corroborating the Niche Value of Devotional Programming, When
Subject to Appropriate Adjustments. SDC PFF 99 300-03.

PS RESPONSE: Disputed The Bortz Survey presented does not have evidentiary value,
even as a “benchmark” for “niche” categories such as Devotional categories. On the contrary,
the Bortz Survey’s many flaws negate its usefulness. See PS Response to SDC PFF {9 243-48,
supra. The Bortz Survey also does not provide direct evidence of CSOs’ willingness to pay for
copyright royalty fees. As Mr. Nissenblatt and Dr. Stec testified, the field-level employees
reached by the Bortz survey had no insight at all into large CSO’s carriage decision-making that
occurred at the corporate level, and as such, these respondents could not have offered answers
reflecting the CSO’s ability to pay. See PS PFF 9 432-37. Professor Erdem also testified that
Bortz Survey respondents improperly conflated other fees and costs with the copyright royalty
fees in their responses. See PS PFF 9§ 535.

225.  SDC PCL Sections III.A.1.: The relative market value standard in the hypothetical
market. SDC PCL 9 308.

PS RESPONSE: Disputed in part. This proposed finding is disputed to the extent SDC
suggests that the “willing buyer” is a “cable subscriber through a cable system operator.” In the
2010-13 Cable Determination, the Judges found that CSOs are the “buyers” in the hypothetical
market and that broadcast stations are the “sellers,” and this is the hypothetical market construct

that Dr. Tyler adopted for the Tyler Model. See PS PFF 9 269, 272; PS PCL ¢ 20.
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226. SDC PCL Section III.B.: Changed circumstances and new evidence require the
measurement of relative net willingness to pay in excess of retransmission agreements and other
unobserved costs. SDC PCL 99 319-20.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent it suggests
that changed circumstances warrant abandoning the Tyler Model in favor of a different approach.
The Tyler Model already measures CSOs’ willingness to pay an additional copyright royalty fee
above and beyond the retransmission consent fees and other costs they separately incur, and Dr.
Tyler addressed the treatment of retransmission consent fees in the hypothetical market. See PS
PFF 99 265-66, 271, 277-80, 330-34; PS PCL 9 32-36.

227. SDC PCL Section III.B.: Changed circumstances and new evidence require the
measurement of relative net willingness to pay in excess of retransmission agreements and other
unobserved costs. SDC PCL 99 331-33.

PS RESPONSE: Disputed. This proposed finding is disputed to the extent it suggests
that the Miller Model is preferable to, or more reliable than, the Tyler Model as a starting point
for royalty allocations. See PS Response to SDC PFF 94 73-77, 81, 88, 112-26, 124-26, 185,

supra; PS PCL 99 32-36.
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/s/ Gregory O. Olaniran
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at ted@copyrightroyalties.com

Multigroup Claimants, represented by Brian D Boydston, served via E-Service at
brianb@ix.netcom.com

Public Television Claimants, represented by Ronald G. Dove, Jr., served via E-Service at
rdove@cov.com



SESAC Performing Rights, LLC, represented by Christos P Badavas, served via E-Service
at chadavas@sesac.com

Signed: /s/ Lucy H Plovnick



	TABLE OF AUTHORITIES
	GLOSSARY
	I. Program Suppliers’ Reply To CCG
	II. Program Suppliers’ Reply To CTV
	III. Program Suppliers’ Reply To JSC
	IV. Program Suppliers’ Reply To PTV
	V. Program Suppliers’ Reply To SDC

