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Before the
COPYRIGHT ROYALTY JUDGES
The Library of Congress
Washington, DC

In re:

DISTRIBUTION OF THE 2004-2009 Docket No. 2012-6 CRB CD 2004-2009
CABLE ROYALTY FUNDS (Phase II)

In re:

DISTRIBUTION OF THE 1999-2009 Docket No. 2012-7 CRB SD 1999-2009
SATELLITE ROYALTY FUNDS (Phase II)

REPLY IN SUPPORT OF JOINT MOTION OF INTERESTED PARTIES

The parties denoted as “Interested Parties” in this consolidated proceeding (the
“Proceeding”), namely the National Association of Broadcasters and the Commercial Television
Claimants (“CTV”), Canadian Claimants Group (“CCG”), Public Broadcasting Service and the
Public Television Claimants (“PTV”) and Music Claimants' (collectively, the “Interested
Parties”), submit this Reply in Support of their Joint Motion (“Motion”) to (1) Be Added as
Participants, (2) Be Granted Access to Restricted Filings and Orders, (3) Be Granted Access to
Documents Underlying Overpayment Calculations, and (4) For Stay of Deadline in Order No. 7

Pending Receipt of the Foregoing, Right to Respond to Same, and (5) For Status Conference.?

! The Music Claimants consist of Broadcast Music, Inc. (“BMI”), the American Society of
Composers, Authors and Publishers (“ASCAP”), and SESAC Performing Rights, LLC
(“SESAC”).

2 MPA-Represented Program Suppliers and Settling Devotional Claimants do not appear to oppose
the Interested Parties’ Joint Motion to the extent it requests that the Interested Parties (1) be added
as participants, (2) be granted access to restricted filings, orders, and documents, and (3) be granted
access to any other documents underlying the Licensing Division’s overpayment calculations.
This Reply therefore addresses only the Joint Motion’s request for a stay, the right to respond to
Order 7, and for status conference.

Reply in Support of Joint Motion of Interested Parties | 1
DMS_US.378954066.2



PRELIMINARY STATEMENT

In the response (“Response”) submitted by two of the participants in the Proceeding,
Program Suppliers and Settling Devotional Claimants (“PS/SDC”), those parties stake out the
following untenable position: that non-participants to a proceeding, who neither receive notice of
filings nor have access to the sealed record, can nonetheless be forced to pay amounts pursuant to
a sealed order without receiving notice, being afforded access to the information upon which the
alleged liability is based, and without being given any opportunity to be heard in response.

While PS/SDC lump the Interested Parties in with their opposition to the substantive
arguments raised by Joint Sports Claimants (“JSC”), the Interested Parties’ request is far more
limited at this stage: fair notice and a right to be heard.

PS/SDC sidestep these due process rights with errors both factual and legal. Factually,
PS/SDC contend that “all the Interested Parties had access to the key documents and Orders
throughout the Judges’ decisionmaking process.” This is false. The Interested Parties still do not
have access to all key documents. While some were obtained after submissions were made, others
apparently were provided to and/or from the Licensing Section and do not appear on the docket at
all. In any event, the prior orders neither invited nor permitted responses from non-participants,
nor advised any of them individually that they owed any money. Legally, PS/SDC contends that
the Interested Parties must demonstrate they are “likely to succeed on the merits,” which ignores
that the Interested Parties’ challenge is, at this stage, a procedural due process one. And even if
that standard were correct, the Interested Parties are plainly likely to succeed on the merits of their
due process challenge. The time to address the underlying merits of the matter is when the
Interested Parties are granted access to the file and the underlying documentary basis, filed and

unfiled, of the Licensing Section’s calculations.
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The limited relief sought by the Interested Parties should be granted: a stay of Order 7,
participant status, access to the file and underlying materials, and a right to be heard thereafter.
ARGUMENT

1. The Interested Parties Should not be Bound by Order 7 and the July 24, 2026
Licensing Letter Absent Notice and a Right to Be Heard.

As non-participants, the Interested Parties did not receive timely notice of, or the
opportunity to timely review and object to, numerous key orders and restricted filings in this
Proceeding. Indeed, it was not until Friday, July 24, 2026, when the Interested Parties received
correspondence from the Licensing Section (the “July 24, 2026 Licensing Letter”), that the
Interested Parties became aware that any determination had been made as to the amounts allegedly
overpaid to and owed by certain parties, as well as by an unidentified “Common Agent” from
which certain of the Interested Parties may have received monies, and that payment was to be
made by August 5, 2026. At that point, not only was it too late for the Interested Parties to file an
objection, but the Interested Parties did not have (and still do not have) access to the data
underlying the Licensing Section’s calculations. Requiring the Interested Parties to pay a specified
amount without fair notice and an opportunity to be heard is a textbook violation of due process
guarantees. Dusenbery v. United States, 534 U.S. 161, 167 (2002) (at a minimum, due process
requires “notice and an opportunity to be heard”); cf. Johnson v. Copyright Royalty Bd., 969 F.3d
363, 381 (D.C. Cir. 2020) (vacating and remanding decision where CRB failed to give adequate
notice or sufficiently explain critical aspects of decisionmaking).

To remedy this violation, the Interested Parties simply seek access to the information to
which they were previously deprived, and a short stay of Order 7 to allow for an opportunity to

object if necessary. This requested relief should not be controversial.
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Notwithstanding, PS/SDC oppose the Interested Parties’ Joint Motion seeking a stay of
Order 7 and requesting an opportunity to be heard, raising a number of arguments as to why due
process has not been violated here, or why a stay is not warranted. None have merit.

A. PS/SDC Apply an Incorrect Legal Standard

PS/SDC first attempt to duck the due process issue entirely, arguing that the Interested
Parties seek to stay the Licensing Section’s actions, not Order 7, and have not satisfied the
requirements for a stay of agency action or for reconsideration. Indeed, the word “due process”
appears in the Response only once (and not until page 15).

To be clear, the only reason that the Licensing Section is acting is because it was ordered
by this tribunal to do so — and it was ordered to do so in Order 7 in this Proceeding, in which the
Interested Parties are not participants, receive no notice, lack access to sealed documents, and have
not been privy to the interaction between PS/SDC and the Licensing Section on which their
calculations apparently are based. As such, the Joint Motion expressly seeks to stay Order 7’s
directive that Licensing recoup repayments from the Interested Parties on the basis that the
Interested Parties did not receive notice of, or an opportunity to object to, Order 7, or other orders
in these proceedings.

Citing the four factors considered by appellate courts when determining whether to stay a
judgment pending appeal, PS/SDC argue that the Interested Parties motion should be denied
because the Interested Parties have not made a strong showing that they will prevail on a potentially
forthcoming motion for reconsideration, have not identified any irreparable harm absent a stay,
and PS/SDC will be substantially injured by the stay. See Response at 10 (citing Nken v. Holder,
556 U.S. 418, 434 (2009), and arguing that the Judges must consider four factors — likelihood of
success on the merits, irreparable harm to the Interested Parties, whether issuance of a stay will
injure the non-moving parties, and the public interest). But the Interested Parties are not seeking
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a lengthy stay pending appeal, where the four factors are assessed because of the need to balance
careful and reasoned appellate court review, which often takes time, with prompt execution of
orders. See Nken, 556 U.S. at 427 (considering standard of review for request for stay pending
appeal of legality of alien removal order). The Interested Parties simply ask the Judges for a short
stay to ensure that the Interested Parties are afforded due process and the opportunity to submit
objections, if any, after the Interested Parties obtain access to restricted orders and filings. No
further showing is necessary.

B. The Interested Parties Did Not Receive Timely Actual or Constructive Notice
or Access to Key Orders and Documents

PS/SDC falsely claim that “all the Interested Parties had access to the key documents and
Orders throughout the Judges’ decisionmaking process in dealing with shortfalls and a reasonable
opportunity to raise any objections or concerns,” citing the December 23, 2024 Joint Notice
Regarding Service of Orders 2 and 3 Addressing Overpayment and Surplus Issues and the
transmission of Order 5 and its exhibits to some (but not all) of the Interested Parties. Neither of
these events demonstrate actual or constructive notice for several independent reasons.

First, the Interested Parties’ general awareness of the mere existence of the pending dispute
concerning alleged overpayments is not sufficient notice. Johnson, 969 F.3d 363, 381 (D.C. Cir.
2020) (vacating and remanding a CRB decision where movants knew, “at the 50,000-foot level,
that the Board would be deciding royalty rates and terms” but had no fair notice about specific rate
structure adopted). The Interested Parties do not deny that they were aware of this Proceeding,
nor do they deny that they submitted information in response to Order 2 Addressing Overpayment
and Surplus Issues (Dec. 18, 2024) after receiving proper notice and an extension of time to
comply. But the Interested Parties never received notice, prior to the July 24 Licensing Letter, that

any determination had been made that certain Interested Parties were purportedly overpaid. And
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based on the process followed in response to Order 2, the Interested Parties reasonably understood
that if and when there was an Order in the proceeding implicating their interest or requesting
information — and especially if they were to be deemed to have been overpaid and liable to repay
— they would be provided with notice and the opportunity to respond. The text of Order 3
reinforces this conclusion, as it is the on/y Order in this proceeding specifying (in clarification of
Order 2) that notice of that order should be given to non-participants, rather than only participants.
Orders before and after in this Proceeding were directed only to “participants.” No further notice
to the Interested Parties occurred at any time after December 23, 2024.

Second, as to PS/SDC’s contention that the Interested Parties received notice of, and an
opportunity to object to, Order 5, this statement is contradicted by the Response and the evidence
submitted therewith. The Response acknowledges that Order 5 was not served directly on the
Interested Parties,’ but cites email correspondence from counsel to JSC referring to two of the
Interested Parties, CTV and PTV. That email on its face does not demonstrate that those Interested
Parties had the opportunity to object to Order 5.4 Moreover, the correspondence certainly does
not show that a/l Interested Parties had notice of the Order or the opportunity to be heard. The
other Interested Parties were not addressees of or referenced in the email attached as Exhibit B to
the Response and were not aware of Order 5, nor did they receive a copy of the accompanying
exhibits, until no earlier than after the date set forth in Order 5 for “participants” to respond (and

in some cases, only after receipt of the July 24, 2026 Licensing Letter).

3 The Response argues that the Interested Parties received constructive notice because counsel

for the common agent for partial distributions, Office of Commissioner of Baseball, was served
with Order 5. As explained further below, the common agent has no authority to accept notice or
service on behalf of the Interested Parties pursuant to the applicable agreements.

41In fact, PTV and CTV never received or saw the email from SDC that is attached as Exhibit B
until it was filed by PS/SDC as an attachment to the Response.
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More fundamentally, the public aspects of Order 5 provide that it is directed solely to
“participants” in the Proceeding, and invite a response only from “participants,” and as such did
not implicate the Interested Parties (in contrast to Order 3).> As such, even when the Interested
Parties became aware of Order 5, it was not understood to impact them, let alone solicit a response.

Nor did Order 5 make any findings as to which claimants to the Cable and Satellite funds
at issue purportedly received an overpayment, or in what amount. In fact, Order 5 and
accompanying data do not mention the Interested Parties at all. 1t merely sets forth calculations,
and mentions no parties who are not already participants, other than an undefined and generic
reference to “Other.” Thus, even upon receiving Order 5, the Interested Parties still did not have
notice that any specific repayment obligation would be imposed on them, and could not
meaningfully object to the repayment amounts without conjuncture, even if objections from non-
participants were contemplated by Order 5.

Third, the sealed materials accompanying Order 5, and the sealed (now public) Order 7,
are not the only sealed, inaccessible and/or non-public information in this Proceeding. For
example, the Judges’ December 4, 2020 Order Directing Parties to Review Calculations of Final
Distribution Shares included two spreadsheets, apparently from the Licensing Section, which
remain under seal and inaccessible. Apparently these calculations were revised in April 2021, a
fact not revealed on the Proceeding’s eCRB Docket, but knowable only because they are appended

to a filing by PS/SDC five months later, attached under seal to their Joint Motion for Order

3> The Judges ordered “all participants in the captioned proceedings to review the calculations on
Exhibits A, B, C and D and file a notice with the Judges no later than April 23, 2026, stating
whether or not they believe any clarifications to the calculations are necessary and, if so, providing
an explanation of all proposed clarifications.” (emphasis added). Consistent with the Order,
responses were only filed by actual “participants” in that proceeding, i.e. Program Suppliers,
Devotionals and JSC.
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Addressing Overpayment and Surplus Issues (and which also remain under seal and inaccessible
to the Interested Parties).

This latter point bears emphasis: there appears to be still more information that was
generated by or provided to the Licensing Section relevant to its calculations that was never
provided to the Interested Parties. This is evident from the above reference to April 2021 revised
spreadsheets, as well as PS/SDC’s own Response, referring to “further correspondence between
the Licensing Section and other parties” of which even they claim to be unaware. Response at 9.

Finally, to the extent that PS/SDC appear to suggest that notice to JSC suffices as notice to
the Interested Parties (insofar as “common agent” Major League Baseball is within JSC), this is
plainly wrong. The Interested Parties never authorized JSC/MLB for this purpose, and there is no
evidence to suggest otherwise. Moreover, the payment demands received by the Interested Parties
were direct from the Licensing Section in its July 24, 2026 letter, not derivatively from JSC/MLB.
In any event, much of the liability asserted in the Licensing Section’s July 24,2026 letter is wholly
independent of any monies received via common agent. The use of a common agent to transmit
funds for confidentiality purposes is not a forfeiture of due process rights.

In view of the foregoing, even if the standard advocated by PS/SDC were applicable, the
Interested Parties have unquestionably shown a likelihood of success with respect to their due

process argument.
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C. The Interested Parties Identified Specific Apparent Errors with Respect to
the Alleged Overpayment Obligation and Certain Calculations Specified in
the July 24, 2026 Licensing Letter Appear to be Erroneous.

To the extent PS/SDC suggest the Interested Parties must show a likelihood of success on
a hypothetical forthcoming motion for reconsideration challenging Order 7 and/or the Licensing
Section’s calculations, requiring such a showing before the Interested Parties are given access to
and the opportunity to fully review the case materials and underlying data in this Proceeding would
be nonsensical. The Interested Parties cannot object to what they have not seen. This cannot be
the applicable standard.

That said, it bears re-emphasis that the Interested Parties, without the benefit of the full
case file and data, identified numerous potential errors and anomalies in the Licensing Section’s
calculations. See Motion, § B. This proffer is not intended as proof, nor as a concession that any
amount i1s owed, but rather to demonstrate that the Interested Parties’ concerns are grounded in
good faith, not fanciful, and in no way an attempt to delay beyond what is necessary for due process
and to achieve a correct result.

For example, the Licensing Section’s calculations with respect to the 2004-2009 Cable
Funds allege that certain Interested Parties have received overpayments in specific amounts with
respect to certain specific funds for certain years, but the Licensing Section does not have access
to the specific amounts received by each Interested Party with respect to such specific funds
because those amounts are the result of calculations performed pursuant to confidential settlement
agreements among all Claimant groups. Without this data, there is no basis to assert that there
were any overpayments of any specific amounts to any of the Interested Parties.

As aresult of its lack of data, the Licensing Section appears to have made certain erroneous
assumptions concerning allocation of distributions among the Basic, 3.75% and Syndex fund
which differ from the parties’ confidential agreements, as illustrated by the Licensing Section’s
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calculation of the overpayment of Syndex Fund amounts ascribed to Music Claimants in respect
of the Cable 2004-09 Funds. Only Music Claimants and Program Suppliers share in the Syndex
Funds. As stated previously, Music Claimants have preliminarily concluded that the overpayment
stated for these years to Music Claimants exceeds by many times the total amount of Syndex Funds
that Music Claimants received for the entire 2004-2009 period.® This anomaly, as well as others,
underscores the crucial point that the Interested Parties require full access to all documents and
data in order to unravel these calculations.’

D. A Stay is Necessary to Ensure Due Process

While the Interested Parties dispute that injury to the non-moving party is a relevant factor,
PS/SDC will not suffer substantial injury by a short, 60-day stay of Order 7, and the stay is the
most efficient means to ensure this proceeding comes to a quick and judicious end. Because the
Interested Parties did not receive any notice or opportunity to present their objections, let alone a
full and fair opportunity, a stay of Order 7 is necessary to ensure that due process is satisfied. It
will also allow for efficient resolution of the pending overpayment issue without the need for
additional litigation. The alternative — enforcing the overpayment obligation without first
affording the Interested Parties’ the opportunity to be heard — would likely lead to additional
litigation, and potential repayments if it is later determined (on appeal or otherwise) that no
overpayments were made, or that the overpayments attributed to specific Interested Parties were

in error.

¢ Likewise, the overpayments ascribed to Music and other Interested Parties with respect to the
3.75% Fund are erroneous based on Music’s review of the total distribution amounts for these
years.

7 For example, one of the calculations in Order 5 Exhibit B strangely allocates Syndex fund
royalties to “Other” as part of the October 30, 2014 final cable distribution — yet JSC is the only
“Other” that received the October 30, 2014 distribution and JSC is not entitled to and does not
receive Syndex fund royalties at all.
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To the extent PS/SDC argue that “it is time to bring this matter to a conclusion,” they

identify no reason other than the passage of time why substantial injury will result if a short 60-

day stay is imposed. In contrast, without the relief the Interested Parties request, it is thousands of

copyright owners represented by the Interested Parties that will suffer harm, potentially forced to

make payment that they had no opportunity to contest and that they very likely may not owe.

For the foregoing reasons, the Interested Parties respectfully request that the Judges grant

this Joint Motion and afford the relief described above, as set forth in the proposed order

accompanying the Joint Motion.

COMMERCIAL TELEVISION
CLAIMANTS

NATIONAL ASSOCIATION OF
BROADCASTERS

/s/ David J. Ervin

David J. Ervin (DC Bar No. 445013)
CROWELL & MORING LLP

600 Fifth Street, NW

Washington, DC 20001

Telephone: (202) 624-2685
dervin@crowell.com

Preetha Chakrabarti (NY Bar No. 5124755)
CROWELL & MORING LLP

Two Manhattan West

375 Ninth Avenue

New York, NY 10001

Telephone: (212) 895-4327
pchakrabarti@crowell.com
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Respectfully submitted,

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

/s/ Samuel Mosenkis

Samuel Mosenkis (NY Bar No. 2628915)
ASCAP

250 West 57th Street

New York, NY 10107

Telephone: (212) 621-6450

Facsimile: (212) 787-1381
smosenkis@ascap.com

Jackson Wagener

ASCAP

250 West 57th Street

New York, NY 10107
Telephone: (212) 621-6018
jwagener(@ascap.com
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SESAC PERFORMING RIGHTS, LLC

/s/ Christos P. Badavas

Christos P. Badavas (NY Bar No. 2673838)
SESAC PERFORMING RIGHTS, LLC
152 West 57th Street, 57th Floor

New York, NY 10019

Telephone: (212) 586-3450
cbadavas@sesac.com

Reid Waltz

JD Connell

35 Music Square East
Nashville, TN 37203
615-963-3536
rwaltz@sesac.com
jeonnell@sesac.com

/s/ Tim Warnock

Tim Warnock (TN Bar No. 12844)
LOEB & LOEB LLP

35 Music Square East, Suite 310
Nashville, TN 37203

Telephone: (615) 753-8300
twarnock@loeb.com

Keane Barger (TN Bar No. 33196)
LOEB & LOEB LLP

901 New York Avenue NW

Suite 300 East

Washington, DC 20001
kbarger@loeb.com

202-618-5000
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CANADIAN CLAIMANTS GROUP

/s/ L. Kendall Satterfield

L. Kendall Satterfield (DC Bar No. 393953)
SATTERFIELD PLLC

1629 K Street NW, Ste 300

Washington, DC 20006

Telephone: (202) 355-6432
lksatterfield@satterfield-pllc.com

/s/ Victor J. Cosentino

Victor J. Cosentino (CA Bar No. 163672)
Michelle Moy (CA Bar No. 288337)
LARSON & GASTON, LLP

200 S. Los Robles Ave, Suite 440
Pasadena, CA 91101

Telephone: (626) 795-6001

Facsimile: (626) 795-0016
Victor.cosentino@larsongaston.com
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BROADCAST MUSIC, INC.

/s/ Marion Burke

Marion Burke (NY Bar No. 5518451)
Joanne Liu (NY Bar No. 5624127)
BROADCAST MUSIC, INC.

7 World Trade Center

250 Greenwich Street

New York, NY 10007-0030
Telephone: (212) 220-3148
Facsimile: (212) 220-4456
mburke@bmi.com

jliu@bmi.com

/s/ Brian A. Coleman

Brian A. Coleman (DC Bar No. 429201)
Katlyn M. Moseley (DC Bar No. 1602076)
FAEGRE DRINKER BIDDLE & REATH LLP
1500 K Street, NW, Suite 1100

Washington, DC 20005

Telephone: (202) 842-8800

Facsimile: (202) 842-8465
brian.coleman@faegredrinker.com
Katlyn.moseley@faegredrinker.com

PUBLIC BROADCASTING SERVICE AND
PUBLIC TELEVISION CLAIMANTS

/s/ Ronald G. Dove, Jr.
Ronald G. Dove, Jr.

DC Bar No. 430533
Dustin Cho

DC Bar No. 1017751
COVINGTON & BURLING LLP
One CityCenter
850 Tenth Street, N.W.
Washington, D.C. 20001
Telephone: (202) 662-5685
Fax: (202) 662-6291
rdove@cov.com
dcho@cov.com
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Dated: August 19, 2026
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Certificate of Service

I certify that on August 19, 2026, I caused a copy of the foregoing to be served on all

parties registered to receive notice by eCRB by filing through the eCRB filing system.

/s/ Brian A. Coleman
Brian A. Coleman
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Proof of Delivery

| hereby certify that on Thursday, August 20, 2026, | provided a true and correct copy of the
Reply in Support of Joint Motion of Interested Parties to the following:

Devotional Claimants, represented by Matthew J MacLean, served via E-Service at
matthew.maclean@pillsburylaw.com

Independent Producers Group (IPG), represented by Brian D Boydston, served via
E-Service at brianb@ix.netcom.com

Joint Sports Claimants, represented by Robert A Garrett, served via E-Service at
robert.garrett@apks.com

MPA-Represented Program Suppliers, represented by Lucy H Plovnick, served via
E-Service at Ihnp@msk.com

American Society of Composers, Authors and Publishers (ASCAP), represented by Sam
Mosenkis, served via E-Service at smosenkis@ascap.com

Canadian Claimants, represented by Lawrence K Satterfield, served via E-Service at
Iksatterfield@satterfield-plic.com

Commercial Television Claimants, represented by David J Ervin, served via E-Service at
dervin@crowell.com

Public Television Claimants, represented by Ronald G. Dove Jr., served via E-Service at
rdove@cov.com

SESAC, Inc., represented by Timothy L Warnock, served via E-Service at
twarnock@loeb.com

Signed: /s/ Brian A Coleman
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