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In the Matter of:

Determination of Rates and Terms Docket No. 25-CRB-0013-PR
for Making and Distributing (2028-2032)
Phonorecords (Phonorecords V)

SPOTIFY’S OPPOSITION TO COPYRIGHT OWNERS’ MOTION TO ISSUE
SUBPOENA TO NONPARTY MECHANICAL LICENSING COLLECTIVE

Spotify USA Inc. respectfully submits this Opposition to the Copyright Owners’ Motion
to Issue Subpoena to Nonparty Mechanical Licensing Collective (“MLC”). Doc. 79434
(“Motion”). The Copyright Royalty Judges (“Judges” or “CRJs”) should deny the Motion to
subpoena the MLC for every document produced or exchanged in an unrelated litigation relating
to Spotify’s valuation of the audiobook component of its Premium Bundle, because it is
procedurally improper, premature, and contravenes Congress’s expectation that the Judges’
subpoena power be reserved for exceptional circumstances, none of which exist here.

BACKGROUND

A. The MLC Litigation

The Copyright Owners’ subpoena seeks the full discovery record in a pending federal court
litigation, Mechanical Licensing Collective v. Spotify USA Inc., Case No. 1:24-cv-03809
(S.D.N.Y.) (“MLC Litigation”). That litigation was originally filed to challenge Spotify’s
treatment of its Premium subscription tiers as “Bundles” under the Phonorecords IV rates and
terms, after adding access to fifteen hours of monthly audiobook listening to those plans. The

MLC contended that Premium did not qualify as a “Bundle” under the Phonorecords IV definition.
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That claim has now been rejected as a matter of law by the federal court on three separate
occasions. Mech. Licensing Collective v. Spotify USA Inc., 763 F. Supp. 3d 608, 613 (S.D.N.Y.
2025) (observing that whether or not Premium is a Bundle is “unambiguous” and Premium’s status
as a Bundle is “the only plausible application of the law.”); Mech. Licensing Collective v. Spotify
USA Inc., 2025 WL 786577 (S.D.N.Y. Mar. 11, 2025), on reconsideration in part, 2025 WL
2733228 (S.D.N.Y. Sept. 25, 2025) (denying MLC request for reconsideration regarding whether
Premium is a Bundle); Mech. Licensing Collective v. Spotify USA Inc., 2026 WL 2593012
(S.D.N.Y. Sept. 1, 2026) (denying MLC request to certify an interlocutory appeal regarding
whether Premium is a Bundle).

On reconsideration, the federal court vacated the judgment and granted the MLC leave to
file an amended complaint, shifting the dispute’s entire focus from whether Premium qualifies as
a Bundle to a limited accounting question about the valuation of the audiobook component of
Premium. Mech. Licensing Collective, 2025 WL 786577, at *2-3. Specifically, the question is
whether third-party audiobook subscription services in the market are suitable comparators for
purposes of evaluating the stand-alone retail price of the non-music component of Spotify’s
Premium Bundle.! Discovery in that case has focused on that accounting and comparability
question and includes substantial material from third-party audiobook services including Barnes
& Noble, Audible, Everand, and others. Document production in that case has been substantial,

totaling 360 gigabytes of documents, communications, and data. Dukanovic Decl. q 13.

"' MLC also asserts a claim that Spotify should be reporting a particular product as a Bundle that it
isn’t, see Declaration of Donald S. Zakarin In Support Of Copyright Owners’ Motion To Issue
Subpoena To Nonparty Mechanical Licensing Collective, Ex. A § 116, but the result of MLC’s
success on that claim would be zero additional royalties to publishers.
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B. Copyright Owners Are Misrepresenting The Nature and Timing of Their
Request.

As has become common practice in recent rate setting proceedings, the Judges’ initial
scheduling order in this proceeding included an “initial disclosure and discovery period” before

the deadline for filing Written Direct Statements. See Notice of Participants, Commencement of

Voluntary Negotiation Period, And Case Scheduling Order (Phonorecords V), Dkt. No. 25-CRB-

0013-PR (Mar. 2, 2026) at 2 n.3; see also Notice of Participants, Commencement of Voluntary

Negotiation Period, And Case Scheduling Order (Phonorecords IV), Dkt. No. 21-CRB-0001-PR

(Feb. 9,2021) at 2, n.3. The purpose of this initial disclosure period is not to supplant the ordinary
discovery rules, which are defined in detail by statute and regulation and limit as-of-right discovery

in various ways. 70 Fed. Reg. 30901, 30902 (May 31, 2005) (observing that the Copyright Act

prescribes procedures for CRB proceedings “to an exceptionally detailed degree”). Instead, itis a
voluntary process whereby the parties negotiate to exchange information ahead of the submission
of written direct statements.

The Phonorecords V participants initially exchanged and began negotiating voluntary
initial disclosures in June 2026, see Dukanovic Decl. q 3, Ex. A, and the categories of documents
to be voluntarily disclosed were finalized on August 5, 2026. See id. 9 5, Exs. C-D. As part of
those voluntary disclosure negotiations, Copyright Owners requested agreements “concerning
compensation for the right to stream audiobooks.” See id. § 4, Ex. B. Without conceding their
relevance, Spotify voluntarily agreed to produce its audiobook license agreements, which happen
to also have been produced in the MLC Litigation. See id. § 14. At no time did the Copyright
Owners suggest they were requesting additional discovery from the MLC Litigation, for any
reason, let alone simply because it had been produced in that other, unrelated action. See id. § 7.

Well after the parties reached final agreement on, and spent significant resources collecting
and producing, the initial disclosure documents, Copyright Owners contacted Spotify to request
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that Spotify produce all discovery from the MLC Litigation. See id. 99 89, Ex. E. Spotify
objected to the Copyright Owners’ request for Spotify to reproduce all of the document
productions from the ongoing MLC Litigation, because it was procedurally improper, premature,
and called for materials that involve issues unrelated to this proceeding (as described further
below). Id. q 10, Ex. E.

Spotify never received a response from Copyright Owners, or any other communications
from Copyright Owners regarding this request. Id. Y 11-12. Instead, the Copyright Owners
submitted the Motion at issue on September 11, 2026. Their sweeping request seeks “All
documents produced or exchanged in the MLC Litigation concerning the MLC’s claim that Spotify
misreported and underpaid mechanical royalties owed under the rates and terms of 37 C.F.R. Part
385.” Mot. at 4.

LEGAL STANDARD

Discovery in Copyright Royalty Board (“CRB”) cases proceeds on a distinct path—and is
substantially more circumscribed—than discovery in ordinary civil litigation or litigation before
other administrative tribunals. The Copyright Act prescribes procedures for CRB proceedings “to

an exceptionally detailed degree,” 70 Fed. Reg. 30901, 30902 (May 31, 2005), cabining discovery

in multiple, reinforcing ways. 17 U.S.C. § 803(b)(6)(C). As particularly relevant here, as-of-right
document production is limited to “nonprivileged documents directly related to the written direct
statement or written rebuttal statement” of an opposing participant—not, as in other litigation, to
any matter relevant to any claim or defense. Id. § 803(b)(6)(C)(v) (emphasis added). That means
any as-of-right discovery necessarily must take place affer the written direct statements are filed.
Any request for discovery beyond these baseline entitlements is subject to a heightened
standard: the Copyright Royalty Judges may order such additional discovery only where “the

Copyright Royalty Judges’ resolution of the proceeding would be substantially impaired” without
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it. Id. § 803(b)(6)(C)(vi)(I). Similarly, the Judges “may issue a subpoena” only “if the Copyright
Royalty Judges’ resolution of the proceeding would be substantially impaired by the absence of
such testimony or production of documents or tangible things.” 17 U.S.C. § 803(b)(C)(6)(ix). The
relevant regulations reinforce these constraints, providing that “[b]road, nonspecific discovery
requests are not acceptable.” 37 C.F.R. § 351.5(b)(1).

Although the Judges have, in this and other recent proceedings, included an “initial
disclosure and discovery period,” these voluntary disclosures do not—and could not—override the
strict limitations on discovery imposed by the statute and the Judges’ implementing regulations.
Thus, the initial disclosure period ordered in this matter creates no freestanding entitlement to
information and does not expand the statutory boundaries governing the scope of discovery.

Accordingly, Congress has confined the Judges’ subpoena power to extraordinary
circumstances. It is not a vehicle for routine discovery—Iet alone an end-run around participant
discovery. Nor is it available upon a showing of mere relevance or convenience. Instead, the
absence of the requested material must substantially impair the Judges’ resolution of the
proceeding. In promulgating the Board’s procedural regulations, the CRJs emphasized that the
“substantially impaired” standard “reflects the concern that motions for additional discovery
during the proceedings can be costly and disruptive, if misused as a litigation tactic.” 70 Fed. Reg.

at 30903 (May 31, 2005).

The Judges have interpreted this “substantial impairment” standard as a two-element test.

Order Denying Pandora/NAB Motions For Subpoenas, Dkt. No. 14-CRB-0001-WR (Webcasting

IV) (Apr. 3,2014) at 4. The party seeking a subpoena must show (1) that the materials sought are
“central to the resolution of the proceeding” and (2) “that it is unlikely that the testimony,
documents, or other materials sought in the proposed subpoena will be obtained and presented to

the Judges unless the subpoena issues.” Id. In conducting this analysis, “the Judges’ focus will
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be on the purported substantial impairment of the Judges, not that of the moving party.” Id.

(emphasis added); see also Order Approving Subpoenas and Granting Amazon’s Motion to

Compel, Dkt. No. 21-CRB-0001-PR (Phonorecords 1V) (May 16, 2022) at 2. Indeed, the Judges
have made clear that “/sJubpoenas are not permitted for purposes of building one or more party’s

direct cases.” Order Denying Issuance Of Subpoenas For Nonparty Witnesses, Dkt. No. 2009-1

(Webcasting III) (Mar. 5, 2010) at 3 (emphasis added).
This demanding standard reflects Congress’s deliberate choice to make the subpoena
power a narrow mechanism to be used only in limited circumstances “when it is apparent the

record is incomplete.” H.R. Rep. No. 108408, at 33 (2004). Congress “[did] not anticipate that

the use of subpoena power [would] become a common occurrence.” Id. Rather, the Judges’
subpoena power is intended to be exercised “judiciously and only in those instances where [the
Judges] believe a subpoena is necessary to obtain information that the parties have not provided
and that the judges deem necessary to make their decision.” Id. (emphasis added).

Subpoenas in CRB proceedings are not intended to obtain materials already in the
possession of a participant since the CRJs “do not need subpoena power to compel compliance

from a participant.” 75 Fed. Reg. 13310 (Mar. 10, 2010) (finding “persuasive” the observation

that the CRJs’ subpoena power was specifically intended “to reach nonparticipants who are not
part of the proceeding”). That is why the Judges have consistently granted subpoena motions only
in instances where the materials sought were not available from a participant who filed a statement

in the proceeding. See, e.g., Order Granting SoundExchange’s Motion for Subpoena, Dkt. No.

16-CRB-0001 SR/PSSR (SDARS III) (May 25, 2021) at 4 (information sought from third party

“would not otherwise be available to the Judges”).
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ARGUMENT

The Motion is an end-run around the statutorily mandated discovery process and should be
denied for three independent reasons. First, any relevant materials will be obtainable from Spotify
through ordinary CRB discovery. Contrary to the Copyright Owners’ false claims, Spotify agrees
that it must provide discovery directly related to its written direct case and has not rejected all
future discovery that might in some way overlap with the MLC litigation. Second, even setting
aside that this material is obtainable from Spotify, Copyright Owners have not demonstrated that
the MLC Litigation materials are categorically “central” to this proceeding. Copyright Owners
have failed to explain why the materials sought—which relate to Spotify’s assessment of the
standalone price of the audiobook component of its Premium subscription offering—would even
be relevant to the issues in this matter, let alone “central.” Third, the proposed subpoena is
impermissibly overbroad and seeks the entire document discovery record in the MLC litigation

without any attempt to tailor the request to the rate-setting question at issue in this proceeding.
I. COPYRIGHT OWNERS CANNOT SHOW THAT THE JUDGES WILL BE

“SUBSTANTIALLY IMPAIRED” BY THE ABSENCE OF THE INFORMATION
SOUGHT IN THE PROPOSED SUBPOENA.

A. Any Relevant Materials Are Obtainable From Spotify Through Ordinary CRB
Discovery Procedures.

The Copyright Owners’ Motion fails to satisfy the first element of the “substantial
impairment” standard—i.e., “that it is unlikely that the testimony, documents, or other materials
sought in the proposed subpoena will be obtained and presented to the Judges unless the subpoena

issues.” Order re Expedited Subpoenas, Dkt. No. 14-CRB-0001-WR (Webcasting 1V) (Apr. 10,

2015) at 4. Pursuant to existing CRB discovery procedures, a participant may request
“nonprivileged documents directly related to the written direct statement or written rebuttal
statement of [an opposing] participant.” 17 U.S.C. § 803(b)(C)(6)(v); 37 C.F.R. § 351.5(b)(1).

Spotify is an opposing participant in this proceeding. To the extent any materials produced in the
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MLC Litigation are “directly related” to Spotify’s direct or rebuttal statement, Copyright Owners
can seek information from Spotify through the very procedures Congress established for exactly
this purpose.

The Judges have denied subpoena motions filed in similar scenarios where “‘substantial
impairment’ [was] not inevitable because the documents and information sought by the subpoenas

may be obtainable pursuant to the extant statutory procedures.” Order Denying Pandora/NAB

Motions For Subpoenas, Dkt. No. 14-CRB-0001-WR (Webcasting V) (Apr. 3, 2014) at 5. In

Webcasting 1V, for instance, the Judges denied a subpoena motion, agreeing with the opposition
that “alternative means [were] available for the movants to obtain the information they [sought]”
by “[f]ollowing the existing statutory procedure.” Id. at 5—6. Similarly here, the proper procedural
course is for Copyright Owners to request any MLC Litigation documents “directly related” to
Spotify’s statement from Spotify during the discovery period. 17 U.S.C. § 803(b)(C)(6)(iv—v).
The Copyright Owners attempt to justify their departure from the appropriate discovery
process by asserting that Spotify “categorically refused to produce documents concerning the
[MLC] Litigation.” Mot. at 3. That is categorically false. In response to the Copyright Owners’
belated request—made only three days before the substantial completion deadline for initial
disclosures—Spotify explained that, under the regulations, “Copyright Owners may only request
from Spotify materials that are ‘directly related’ to Spotify’s written direct statement, and any such
requests must be particularized and served during the direct discovery period.” Dukanovic Decl.
910, Ex. E. Spotify noted that the “oral demand for reproduction of a separate litigation’s entire
document production is not a particularized written discovery request tied to Spotify’s direct
statement” and invited the Copyright Owners to “draft their own requests for information in
accordance with the regulations governing this proceeding and serve them during the appropriate

period.” Id. at Ex. E. To be absolutely clear, Spotify has not pre-determined its responses to any
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of Copyright Owners’ forthcoming discovery requests and Spotify will respond to those requests
as appropriate.’

The requested discovery is plainly distinguishable from precedent where the CRJs have
granted subpoena motions. In those proceedings, the materials sought were uniquely in the
possession of a non-participant and could not be obtained through CRB discovery. See Order re

Expedited Subpoenas, Dkt. No. 14-CRB-0001-WR (Webcasting IV) (Apr. 10, 2015) at 1, n.1

(granting request to issue subpoena to participant to the proceeding because participant did not file
a Written Direct Statement and under CRB regulations, “Licensee Services, therefore, could not

seek discovery from [participant]”); Order Approving Subpoenas and Granting Amazon’s Motion

to Compel, Dkt. No. 1-CRB-0001-PR (Phonorecords IV) (May 16, 2022) at 1 (granting request to
issue subpoena for “narrow discovery” into agreements Copyright Owners cited as benchmarks in

their Written Direct Statement); Order Granting SoundExchange’s Motion for Subpoena, Dkt. No.

16-CRB-0001 SR/PSSR (SDARS III) (May 25, 2021) at 4 (granting subpoena request where
participants “agree[d] that information...[was] relevant to the proceeding” and “would not
otherwise be available to the Judges™). Those circumstances are not present here.

In addition, proceeding by subpoena would be a less efficient means of obtaining pertinent
discovery. Under the Protective Order in the MLC Litigation, prior to any production of
confidential material, the MLC is required to provide advance notice to Spotify and all implicated

third parties, and an opportunity for each to intervene to block the requested productions. See

2 Even if the Copyright Owners had properly requested this discovery from Spotify (they have not)
and even if Spotify had refused to produce any documents in response (it has not), the regulations
govern the appropriate procedure: “Any objection to a request for production shall be resolved by
a motion or request to compel production.” 37 C.F.R. § 351.5(b)(1). The Copyright Owners have
not even issued a formal request, much less filed a motion to compel. Instead, they seek to bypass
the regulations and discovery process entirely in favor of an unnecessary and exceptionally
burdensome third-party subpoena. The suggestion that the materials sought are not otherwise
obtainable is simply false.
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Declaration of Donald S. Zakarin In Support Of Copyright Owners’ Motion To Issue Subpoena

To Nonparty Mechanical Licensing Collective, Ex. B at § 17. So not only is the discovery sought

no more “available” from MLC than from Spotify, granting the subpoena would lead to additional
motion practice here and in federal court.’

B. Copyright Owners Have Failed to Show That The MLC Litigation Materials Are
“Central To Resolution Of This Proceeding.”

Even setting aside that any theoretically relevant discovery can be obtained directly from
Spotify, Copyright Owners have offered no explanation for why they need the entire discovery
record from a separate litigation—one focused on the sole question of the standalone price of the
audiobook component of Spotify’s Premium Bundle—or how that record bears any relevance to
the industrywide rate-setting questions in this proceeding.

1. The Copyright Owners’ Request is, At Best, Premature.

The Board’s subpoena authority is situated in Section 803(b)(6)(C)(ix), “in the portion of
Judges’ rules dealing with the conduct of hearings, and not in earlier provisions governing

discovery of the written direct statements.” Order Denying Issuance Of Subpoenas For Nonparty

Witnesses, Dkt. No. 2009-1 (Webcasting III) (Mar. 5, 2010) at 2. There is a “good reason” for
that. /d. The Judges have recognized that, even after the filing of written direct statements, “[i]t
would be the rare instance where, at the initial stage of the filing of written direct statements before
any testimony had been admitted into the record, that it was evident that certain testimony was so

unlikely to be introduced that it was necessary to compel its production” via subpoena. Id.

3 Spotify’s position is that no modification of the Protective Order is necessary, for all the reasons
stated herein. However, should the Judges nonetheless grant some version of the requested
subpoena, the parties should be directed to return to the Judges at that time to address any required
modifications. Such modification would necessitate negotiations with third parties—including but
not limited to, Audible, Barnes & Noble, and Everand—for whose benefit the MLC Protective
Order was specifically amended to ensure proper confidentiality protections. Compare Mechanical
Licensing Collective v. Spotify USA Inc., Case No. 1:24-cv-03809 (S.D.N.Y.) Dkt. 44 with Dkt.
131 (permitting non-parties to designate documents and information as confidential).
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(emphasis added). Moreover, “it would also be the rare instance where it would be evident, at [the
written direct] stage of the proceeding, that the absence of such testimony would ultimately
substantially impair the Judge’s resolution of the proceeding.” 1d.

Thus, in Webcasting III, the Judges denied a motion seeking third-party subpoenas even
after the filing of written direct statements, because they were premature. The services in that case
sought those subpoenas to test the veracity of certain statements made by record label direct
witnesses. Id. at 2-3. The Judges ruled, “We cannot determine, at this stage of the proceeding,
that the accuracy and weight of [the witnesses’] opinions are crucial to our determination and
therefore warrant the issuance of subpoenas.” Id. at 3. In particular, the Judges explained that
“[t]he weight to be afforded the statements of these witnesses . . . is dependent in part upon [the]
production” of “documentation supporting these witnesses’ assertions.” Id. The Judges further
rejected the argument that the materials were “necessary to the presentation of [the movant’s]
direct case,” making clear that “[sJubpoenas are not permitted for purposes of building one or more
party’s direct cases.” Id.

By contrast, the Judges’ prior orders approving subpoenas have been based on a more
complete record that made clear that the Judges’ determination would be substantially impaired
absent the requested documents. In both Phonorecords IV and Webcasting IV, subpoenas were
sought after written direct testimony was filed and participant discovery had been underway.* The
CRIJs in Phonorecords IV approved a subpoena seeking “narrow discovery” about the valuation of

third-party agreements Copyright Owners cited “as viable benchmarks to support their proposed

* The Judges also approved a limited subpoena in SDARS III for defensive audit documents no
party possessed. Order Granting SoundExchange’s Motion for Subpoena, Dkt. No. 16-CRB-0001
SR/PSSR (May 25, 2021) at 4. There, the information sought via subpoena was identified as
central to one of two specific disputes in a remand proceeding and the party opposing the subpoena
itself acknowledged the relevance of the materials sought. Id. at 2-3.
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rates.” Order Approving Subpoenas and Granting Amazon’s Motion to Compel, Dkt. No. 21-

CRB-0001-PR (May 16, 2022) at 1-2. That subpoena was sought only after Copyright Owners

had made productions and the gaps in the record were apparent. See Amazon’s Motion to Issue

Subpoenas to Nonparty Audiovisual Licensees, Dkt. No. 21-CRB-0001-PR (March 4, 2022) at

10-12. Similarly in Webcasting IV, the CRIJs approved a subpoena for agreements from third-

party Apple late in the proceeding based on “peculiar facts that led to the late (but permitted)

submission of” expert rebuttal testimony. Order re Expedited Subpoenas, Dkt. No. 14-CRB-0001-
WR (Apr. 10, 2015) at 6.°

The Copyright Owners’ Motion comes during an even earlier stage of proceedings than
any of these prior precedents—it was made even before written direct testimony was filed.
Congress made clear that the Judges should limit the exercise of their subpoena power to

circumstances “when it is apparent the record is incomplete.” H.R. Rep. No. 108-408, at 33

(2004). The Copyright Owners have not—and cannot—meet this standard when the evidentiary
record does not yet exist. No proposals, terms, or benchmarks have yet been put in issue in this
proceeding. And no “documentation supporting witness assertions” has yet to be produced. Order

Denying Issuance Of Subpoenas For Nonparty Witnesses, Dkt. No. 2009-1 (Webcasting I1I) (Mar.

5,2010) at 3. In this context, it is “not possible for the Judges to determine that the sought-after

information . . . substantially impairs [their] determination of this proceeding.” Id.

> While the Copyright Owners rely on Order On Copyright Owners’ Motion to Compel Production
of Documents and Information from Services Concerning Their Rate Proposals, Dkt. No. 21-CRB-
0001-PR (Phonorecords I'V) (Apr. 26, 2022) for the proposition that the Judges “[have] historically
allowed discovery into how participants calculate royalties under current as well as proposed
regulations,” Mot. at 5, that order concerned information sought from a participant through the
regular procedure of CRB discovery—not a subpoena.
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2. The Material Sought Is Not “Central to Resolution of This Proceeding.”

Even setting aside the prematurity, Copyright Owners contend, in a circular fashion, that
the existence of the MLC Litigation is itself evidence that materials from that case are “central” to
this rate-setting proceeding. Mot. at 5. Although the Copyright Owners declare that the relevance
of the MLC litigation is “indisputable,” their Motion suggests they do not understand what that
litigation is about. According to Copyright Owners, the MLC Litigation “concerns Spotify’s
decision in March 2024 to switch reporting its Spotify Premium music offerings from a standalone
offering category to a bundled offering category.” Mot. at 5. It does not. As explained above, the
MLC’s claim that Spotify misclassified its Premium offering in its accounting to the MLC has
been rejected as a matter of law three times by the federal court, which concluded that Premium’s
status as a Bundle is “the only plausible application of the law.” 763 F. Supp. 3d at 613. The only
remaining issue is how to value the audiobook component of Spotify’s Premium Bundle.
Copyright Owners have failed to articulate why discovery on this sole topic is relevant here—a
defect that alone should bar the Motion. To the extent the Copyright Owners intend to argue that
the discovery record in the MLC litigation is relevant because Spotify improperly applied the
existing regulations, that issue is outside the jurisdiction of the Judges and the scope of this
proceeding. It is currently being litigated in and will be decided by a federal court.

Although Copyright Owners make the ipse dixit claim that this information is “necessary
to analyze how the rates and terms [at issue here] are operating in the real world,” Mot. at 5, they
ignore the fact that they have ample evidence of how Spotify and other services are reporting their
offerings, including through the production of MLC royalty statements. They offer no explanation
of how the discovery produced by Spotify, MLC, and numerous third-party audiobook services

regarding audiobook pricing and accounting is necessary to address the issues that will be relevant
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here.® This proceeding concerns “establish[ing] rates and terms that most clearly represent the
rates and terms that would have been negotiated in the marketplace between a willing buyer and a
willing seller.” 17 U.S.C. § 115(c)(1)(F). Copyright Owners’ Motion does not articulate how the
discovery it seeks would help the Judges arrive at willing buyer / willing seller rates. In fact, the
Motion does not mention the willing buyer / willing seller standard at all, and thus cannot
demonstrate that the discovery they seek is so central that the absence of these materials would
“substantially impair the Judges in establishing marketplace rates and terms as required by law.”

Order re Expedited Subpoenas, Dkt. No. 14-CRB-0001-WR (Webcasting IV) (Apr. 10, 2015) at

4.

C. The Copyright Owners’ Proposed Subpoena is Overbroad.

Finally, subpoenas issued in CRB proceedings ‘““shall specify with reasonable particularity
the materials to be produced.” 17 U.S.C. § 803(b)(C)(6)(ix). The Copyright Owners have not
satisfied the “reasonable particularity” requirement. While the Copyright Owners describe their
request as “narrowly tailored,” their proposed subpoena is a sweeping request for “[a]ll documents
produced or exchanged in the Part 385 Litigation concerning the MLC’s claim” in a multi-year
federal litigation. Mot. at 4. The Copyright Owners state that “[t]he narrowly tailored claim in
the [MLC] Litigation acts as a perfect guard on the narrowness and relevance of the documents
sought by the Subpoena,” id., but the robust discovery record in the MLC Litigation belie this
claim. Indeed, in that litigation, the parties—and non-parties like Audible, Barnes & Noble,
Everand, and others—have produced a substantial volume of documents and data, totaling

approximately 360 gigabytes. Dukanovic Decl. § 13; Mechanical Licensing Collective v. Spotify

® To the extent that any additional discovery were deemed relevant from the MLC Litigation, it
could not be to the exclusion of third-party discovery, as that Litigation turns on the comparability
of other audiobook services to the audiobook entitlement available to subscribers to Spotify
Premium. The validity of Spotify’s accounting approach has to be assessed in consideration of the
material produced by those third party audiobook services.
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https://app.crb.gov/document/download/44944

USA Inc., Case No. 1:24-cv-03809 (S.D.N.Y.) Dkt. 180 (“Spotify produced 20,589 documents
during fact discovery”); id. Dkts. 128, 145 (scheduling orders including discovery deadline
extensions); id. Dkt. 174 (noting “this case has now been pending for over 2 years”). The
Copyright Owners offer nothing to suggest that such voluminous discovery is warranted here,
particularly when no party has yet filed its written direct statement and Copyright Owners have
made no showing that the materials sought are in any way relevant, much less “central,” to this
proceeding. The Judges should deny this subpoena request as contrary to the requirement that the
Judges should use their subpoena power “judiciously” to obtain information the Judges themselves

deem necessary. See H.R. Rep. No. 108-408, at 33.

II. CONCLUSION
For the foregoing reasons, Spotify respectfully requests that the Judges deny Copyright

Owners’ Motion to Issue a Subpoena to nonparty MLC.
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https://www.congress.gov/committee-report/108th-congress/house-report/408/1?outputFormat=pdf
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