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Spotify’s Opposition to Copyright Owners’ Motion to Issue Subpoena to Nonparty Mechanical License Collective 
Docket No. 25-CRB-0013-PR (2028-2032) (Phono V) 

Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES  

LIBRARY OF CONGRESS 
Washington, D.C. 

 

In the Matter of: 
 
Determination of Rates and Terms for 
Making and Distributing Phonorecords 
(Phonorecords V) 

 
 

Docket No. 25-CRB-0013-PR  
(2028-2032) 

 

DECLARATION OF IVANA DUKANOVIC IN SUPPORT OF SPOTIFY’S 
OPPOSITION TO COPYRIGHT OWNERS’ MOTION TO ISSUE SUBPOENA TO 

NONPARTY MECHANICAL LICENSING COLLECTIVE  

1. I am an attorney at Latham & Watkins LLP and counsel of record for Spotify USA 

Inc. (“Spotify”) in connection with the above-captioned Proceeding. 

2. I submit this Declaration in support of Spotify’s Opposition to Copyright Owners’ 

Motion to Issue Subpoena to Nonparty Mechanical Licensing Collective (“MLC”).  The statements 

herein are accurate and true to the best of my knowledge, information, and belief. 

3. Consistent with the Copyright Royalty Judges (“Judges” or “CRJs”) March 2, 2026 

Order commencing the initial disclosure period in the above captioned proceeding, Spotify USA 

Inc., Google LLC, Amazon.com Services LLC, Pandora Media, LLC, and Apple Inc. (the 

“Services”) and National Music Publishers’ Association and Nashville Songwriters Association 

International (the “Copyright Owners”) initially exchanged and began negotiating voluntary initial 

disclosures in June 2026.  Attached hereto as Exhibit A is a true and correct excerpt of Copyright 

Owners’ June 16, 2026 email to the Services sharing Copyright Owners’ initial draft proposal for 

the voluntary disclosures. 
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4. As part of voluntary disclosure negotiations, Copyright Owners requested 

agreements concerning compensation for the right to stream audiobooks.  Attached hereto as 

Exhibit B is a true and correct excerpt of Copyright Owners’ July 20, 2026 email to the Services 

in which Copyright Owners first included this request, which read: “All agreements from January 

1, 2021 to the present concerning compensation for the right to stream audiobooks which 

audiobooks a Service Participant has on or after that date included within a subscription product 

that also includes Covered Activity.”   

5. The Copyright Owners and Services finalized the categories of documents to be 

disclosed during the voluntary disclosure period on August 5, 2026.  Attached hereto as Exhibit C 

is a true and correct excerpt of counsel for Copyright Owners’ August 5, 2026 email confirming 

all participants were agreed on the voluntary disclosure categories and the related confirmations 

of each of the Services. 

6. Attached hereto as Exhibit D is a true and correct copy of the agreed to “Phono 5 – 

Initial Disclosure Categories.pdf” that was attached to counsel for Copyright Owners’ August 5, 

2026 email. 

7. During the voluntary disclosure negotiations, which spanned nearly two months, 

Copyright Owners neither requested nor indicated they intended to request additional discovery 

materials from a separate litigation, Mechanical Licensing Collective v. Spotify USA Inc., Case No. 

1:24-cv-03809 (S.D.N.Y.) (“MLC Litigation”). 

8. On August 17, 2026, twelve days after the participants had finalized their initial 

disclosure categories and three days before productions in response to the voluntary disclosure 

categories were due, Spotify received an email from counsel for Copyright Owners requesting a 

call “to discuss a discovery matter (that is Spotify specific).”  Ex. E, infra ¶ 10. 
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9. My colleague, Leah Wisser, and I conferred with counsel for Copyright Owners 

that same day.  During the conferral, counsel for Copyright Owners raised for the first time their 

request that Spotify reproduce document productions from the MLC Litigation.  

10. On August 25, 2026, counsel for Spotify memorialized the parties’ conferral and 

formally objected to Copyright Owners’ improper request.  Attached hereto as Exhibit E is a true 

and correct copy of Copyright Owners’ August 17, 2026 email to Spotify and the response my 

colleague Leah Wisser sent to counsel for Copyright Owners on behalf of Spotify on August 25, 

2026. 

11. Spotify never received a response from Copyright Owners to address its objection,  

or any other communications from Copyright Owners regarding this request. 

12. Copyright Owners never informed Spotify or any of the other participating Services 

of their intention to seek a subpoena prior to filing the present motion.  

13. I have been informed by Spotify’s discovery vendor in the MLC Litigation that 

approximately 360 gigabytes of documents and data have been produced over the course of 

discovery in that separate litigation.  This includes discovery produced by third parties Amazon, 

Audible, Barnes & Noble, Libro.fm, Everand, Storytel, and the Audio Publishers Association.  I 

understand that nearly all of these documents have been designated “Confidential” or “For 

Attorneys’ or Experts’ Eyes Only” under the protective order in the MLC Litigation.  

14. I further understand that hundreds of documents produced in the MLC Litigation 

have already been produced to Copyright Owners here as part of voluntary disclosures. 

15. I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct, and that I have personal knowledge of these facts and am 

competent to testify thereto if called upon to do so. 
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Dated: September 23, 2026 
 Hillsborough, California 
   

  
 Ivana Dukanovic  
 LATHAM & WATKINS LLP 
 505 Montgomery Street, Suite 2000 
 San Francisco, CA 94111 
 T:  415.391.0600 
 ivana.dukanovic@lw.com 
 
 Counsel for Spotify USA Inc. 

 

 

 



 
 

EXHIBIT A 
 



From: Semel, Benjamin K.
To: Branson, Joshua D.; KELLOGG PHONO 5 SERVICE; Apple P5 Counsel (Kirkland); Google P5 Counsel (WSGR);

Pandora P5 Counsel (Weil); #C-M SPOTIFY PHONO V - LW TEAM; CRB Phonorecords Counsel
Subject: RE: [EXTERNAL] RE: Phonorecords V Hearing Procedures
Date: Tuesday, June 16, 2026 2:12:42 PM
Attachments: image001.png

2026.06.15 Phono V - Proposed Initial Disclosure Categories - DRAFT.docx

All,
 
Attached is a draft proposal for initial document exchanges.  I expect that we will need to have
some discussions on these, and generally thinking a weekly call slot will save time so we are
not coordinating call availability across everyone all the time, and we can skip on weeks that it
is not needed. 
 
Anyone object to setting up a Monday afternoon ET slot?



 
 

EXHIBIT B 
 

 



From: Scibilia, Frank P.
To: Branson, Joshua D.; Mazzello, Mary C.; Semel, Benjamin K.; KELLOGG PHONO 5 SERVICE; #APLPhonorecordsV;

WSGR PHONE RECORDS TEAM (wsgr.com); WEIL PANDORA PHONO TEAM (weil.com); #C-M SPOTIFY PHONO V
- LW TEAM; CRB Phonorecords Counsel

Subject: Discovery Stipulation and Preliminary Disclosure Categories
Date: Monday, July 20, 2026 5:17:20 PM
Attachments: image001.png

2026.07.15 Proposed Discovery Stip (PC Edits).docx
DRAFT Preliminary Disclosure Categories 20.07.26 - CO Edits.docx

All,
 

First, attached please find our comments to the proposed discovery stipulation.
 
Second, with respect to the preliminary disclosure categories, although the parties agreed to category 3 concerning
bundles in the Phono IV initial disclosures, as discussed at our meet and confer, and as a showing of good faith
during the initial disclosure period, the Copyright Owners are willing to narrow category 3 to the following, which is
also reflected in the attached draft:

 
3.           All agreements from January 1, 2021 to the present concerning compensation for the right to stream
audiobooks which audiobooks a Service Participant has on or after that date included within a subscription
product that also includes Covered Activity.

 
Additionally, the Copyright Owners agree to include Primary Wave as a Producing Publisher as you requested,
provided the Services agree to limit discovery to the Copyright Owners, Producing Publishers and any other Publisher
providing a witness statement in this proceeding for the entirety of this proceeding. These changes are reflected in
footnote 1 of the attached draft.

 
Other than the changes reflected in category 3 and footnote 1, this is the same draft of the Disclosure Categories that

the Copyright Owners circulated on July 7th. We are sending this to move this process along.  It is our understanding
that we are waiting on your edits to the remaining categories, including what we discussed at our meet and confer.

 
We are available to discuss.
 
Thanks, and regards,
 
Frank P. Scibilia | Partner | Pryor Cashman LLP
7 Times Square | New York, New York 10036-6569
Direct Dial: (212) 326-0445 | Direct Fax: (212) 798-6375 | Cell: (917) 885-7001
fscibilia@pryorcashman.com | www.pryorcashman.com

 



 
 

EXHIBIT C 
 

 



From: Dukanovic, Ivana (Bay Area)
To: Curtis, Aaron J.; Mazzello, Mary C.; *Christopher Young; Rosen, Jessica
Cc: Scibilia, Frank P.; Branson, Joshua D.; Semel, Benjamin K.; KELLOGG PHONO 5 SERVICE; #APLPhonorecordsV;

WSGR PHONE RECORDS TEAM (wsgr.com); Weil Pandora Phono V Team; #C-M SPOTIFY PHONO V - LW TEAM;
Pryor Cashman PHONO4 CIG

Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
Date: Wednesday, August 5, 2026 10:03:15 PM

Spotify also agrees to the initial disclosure categories and will make a good-faith effort to
substantially complete its production by August 20.  We are also amenable to providing details
regarding any outstanding materials on that date and an estimated timeline for completion, to the
extent necessary.
 
Thanks,
Ivana
 
 
Ivana Dukanovic
 
LATHAM & WATKINS LLP
505 Montgomery Street | Suite 2000 | San Francisco, CA 94111-6538
D: +1.415.395.8871
 
 

From: Curtis, Aaron J. <Aaron.Curtis@weil.com> 
Sent: Wednesday, August 5, 2026 3:28 PM
To: Mazzello, Mary C. <mary.mazzello@kirkland.com>; *Christopher Young
<cyoung@kellogghansen.com>; Rosen, Jessica <jrosen@pryorcashman.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; Weil Pandora Phono V Team
<Weil.Pandora.PhonoVteam@weil.com>; #C-M SPOTIFY PHONO V - LW TEAM
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 
Pandora also agrees with these categories and will make a good-faith effort to substantially
complete its production by August 20. We are also willing to identify any outstanding materials and
an estimated timeline for completion on August 20 if all other parties do the same.
 

 
Aaron J. Curtis
Pronouns: he/him/his



Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
Aaron.Curtis@weil.com
+1 212 310 8901 Direct
 

From: Mazzello, Mary C. <mary.mazzello@kirkland.com> 
Sent: Wednesday, August 5, 2026 5:44 PM
To: *Christopher Young <cyoung@kellogghansen.com>; Rosen, Jessica
<jrosen@pryorcashman.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; Weil Pandora Phono V Team
<Weil.Pandora.PhonoVteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 
Apple agrees with these categories and is making a good-faith effort to complete production by
August 20. If it can’t complete by that date, we will identify the outstanding materials and an
estimated timeline for completion if all parties do the same.

 
Mary Mazzello
-----------------------------------------------------
KIRKLAND & ELLIS LLP
601 Lexington Avenue, New York, NY 10022
T +1 212 446 4944  
F +1 212 446 4900
-----------------------------------------------------
mary.mazzello@kirkland.com

 
From: Young, Christopher M. <cyoung@kellogghansen.com> 
Sent: Wednesday, August 5, 2026 5:36 PM
To: Rosen, Jessica <jrosen@pryorcashman.com>; Mazzello, Mary C. <mary.mazzello@kirkland.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; WEIL PANDORA PHONO TEAM (weil.com)
<weil.pandora.phonovteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 

                                    
 

Hi Jess,



 
Amazon confirms its agreement with the categories and confirms that it will make a good-faith
effort to substantially complete its production by August 20.  Amazon is also amenable to
providing details regarding any outstanding materials on that date and an estimated timeline for
completion, assuming the Copyright Owners and other Services do the same.
 
Thank you for confirming that the Copyright Owners will draft the joint MLC request.  We
appreciate it.
 
And thank you for confirming the Copyright Owners’ agreement to Amazon’s notice proposal.
 
Cheers,
 
Chris
 
From: Rosen, Jessica <jrosen@pryorcashman.com> 
Sent: Wednesday, August 5, 2026 5:11 PM
To: Mazzello, Mary C. <mary.mazzello@kirkland.com>; Young, Christopher M.
<cyoung@kellogghansen.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; WEIL PANDORA PHONO TEAM (weil.com)
<weil.pandora.phonovteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: [EXTERNAL] RE: Discovery Stipulation and Preliminary Disclosure Categories
 

All,
 
Under the assumption that all are now agreed on the categories, attached please find a clean
final PDF version.  The Copyright Owners confirm they agree with these categories. Can each
DSP please also confirm it agrees with these categories?
 
Regarding the production timeline, we are amenable to substantial completion of production
by August 20, provided that the Participants make a good-faith effort to complete their
productions by that date and that, on August 20, each Participant provides detail regarding any
outstanding materials and an estimated timeline for completion. Please confirm your
agreement.
 



We will get back to you regarding Primary Wave’s estimated time for production.

We are able to draft the joint MLC request and will circulate a draft ASAP.

Finally, we confirm that the Copyright Owners agree that, if an agreement is between a
participating Service and an NMPA board member, we all have notice of the discovery requests
and we don’t need to send separate notices to each other regarding those agreements we
intend to produce.

Thank you,
Jess

_______________________________________
Jessica L. Rosen

Associate
PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036-6569
jrosen@pryorcashman.com

Direct: 212-326-0868
Cell: 516-668-6347

www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms



From: Son, Naoya
To: Curtis, Aaron J.; Mazzello, Mary C.; *Christopher Young; Rosen, Jessica
Cc: Scibilia, Frank P.; Branson, Joshua D.; Semel, Benjamin K.; KELLOGG PHONO 5 SERVICE; #APLPhonorecordsV;

WSGR - Google/Phonorecords V; Weil Pandora Phono V Team; #C-M SPOTIFY PHONO V - LW TEAM; Pryor
Cashman PHONO4 CIG

Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
Date: Wednesday, August 5, 2026 9:54:37 PM

Google agrees with the categories for initial disclosures as listed in the circulated PDF.  Google
also confirms that it will make a good faith effort to complete production of materials
responsive to the initial disclosure categories by August 20, 2026, and is amenable to providing
detail regarding any outstanding materials and an estimated timeline for completion on that
date, assuming the COs and other DSPs do the same.
 
Regards,
 
Naoya
 
From: Curtis, Aaron J. <Aaron.Curtis@weil.com> 
Sent: Wednesday, August 5, 2026 3:28 PM
To: Mazzello, Mary C. <mary.mazzello@kirkland.com>; *Christopher Young
<cyoung@kellogghansen.com>; Rosen, Jessica <jrosen@pryorcashman.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR - Google/Phonorecords V <PhonorecordsV@wsgr.com>;
Weil Pandora Phono V Team <Weil.Pandora.PhonoVteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 
EXT - aaron.curtis@weil.com
 

Pandora also agrees with these categories and will make a good-faith effort to substantially
complete its production by August 20. We are also willing to identify any outstanding materials and
an estimated timeline for completion on August 20 if all other parties do the same.
 

 
Aaron J. Curtis
Pronouns: he/him/his

Weil, Gotshal & Manges LLP
767 Fifth Avenue
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New York, NY 10153
Aaron.Curtis@weil.com
+1 212 310 8901 Direct
 

From: Mazzello, Mary C. <mary.mazzello@kirkland.com> 
Sent: Wednesday, August 5, 2026 5:44 PM
To: *Christopher Young <cyoung@kellogghansen.com>; Rosen, Jessica
<jrosen@pryorcashman.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; Weil Pandora Phono V Team
<Weil.Pandora.PhonoVteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 
Apple agrees with these categories and is making a good-faith effort to complete production by
August 20. If it can’t complete by that date, we will identify the outstanding materials and an
estimated timeline for completion if all parties do the same.

 
Mary Mazzello
-----------------------------------------------------
KIRKLAND & ELLIS LLP
601 Lexington Avenue, New York, NY 10022
T +1 212 446 4944  
F +1 212 446 4900
-----------------------------------------------------
mary.mazzello@kirkland.com

 
From: Young, Christopher M. <cyoung@kellogghansen.com> 
Sent: Wednesday, August 5, 2026 5:36 PM
To: Rosen, Jessica <jrosen@pryorcashman.com>; Mazzello, Mary C. <mary.mazzello@kirkland.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; WEIL PANDORA PHONO TEAM (weil.com)
<weil.pandora.phonovteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: RE: Discovery Stipulation and Preliminary Disclosure Categories
 
Hi Jess, Amazon confirms its agreement with the categories and confirms that it will make a good-faith effort to substantially complete its production by August 20. Amazon is also amenable to providing details regarding any outstanding materials
 

Hi Jess,
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Amazon confirms its agreement with the categories and confirms that it will make a good-faith
effort to substantially complete its production by August 20.  Amazon is also amenable to
providing details regarding any outstanding materials on that date and an estimated timeline for
completion, assuming the Copyright Owners and other Services do the same.
 
Thank you for confirming that the Copyright Owners will draft the joint MLC request.  We
appreciate it.
 
And thank you for confirming the Copyright Owners’ agreement to Amazon’s notice proposal.
 
Cheers,
 
Chris
 
From: Rosen, Jessica <jrosen@pryorcashman.com> 
Sent: Wednesday, August 5, 2026 5:11 PM
To: Mazzello, Mary C. <mary.mazzello@kirkland.com>; Young, Christopher M.
<cyoung@kellogghansen.com>
Cc: Scibilia, Frank P. <FScibilia@pryorcashman.com>; Branson, Joshua D.
<jbranson@kellogghansen.com>; Semel, Benjamin K. <bsemel@pryorcashman.com>; KELLOGG
PHONO 5 SERVICE <KELLOGGPHONO5SERVICE@lists.kellogghansen.com>; #APLPhonorecordsV
<aplphonorecordsv@kirkland.com>; WSGR PHONE RECORDS TEAM (wsgr.com)
<PhonorecordsV@wsgr.com>; WEIL PANDORA PHONO TEAM (weil.com)
<weil.pandora.phonovteam@weil.com>; LW PHONO TEAM (LW.com)
<SPOTIFYPHONOV.LWTEAM@lw.com>; Pryor Cashman PHONO4 CIG
<crb_phonorecords_counsel@pryorcashman.com>
Subject: [EXTERNAL] RE: Discovery Stipulation and Preliminary Disclosure Categories
 

All,
 
Under the assumption that all are now agreed on the categories, attached please find a clean
final PDF version.  The Copyright Owners confirm they agree with these categories. Can each
DSP please also confirm it agrees with these categories?
 
Regarding the production timeline, we are amenable to substantial completion of production
by August 20, provided that the Participants make a good-faith effort to complete their
productions by that date and that, on August 20, each Participant provides detail regarding any
outstanding materials and an estimated timeline for completion. Please confirm your
agreement.
 
We will get back to you regarding Primary Wave’s estimated time for production.
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We are able to draft the joint MLC request and will circulate a draft ASAP.

Finally, we confirm that the Copyright Owners agree that, if an agreement is between a
participating Service and an NMPA board member, we all have notice of the discovery requests
and we don’t need to send separate notices to each other regarding those agreements we
intend to produce.

Thank you,
Jess

_______________________________________
Jessica L. Rosen

Associate
PRYOR CASHMAN LLP
7 Times Square, New York, NY 10036-6569
jrosen@pryorcashman.com

Direct: 212-326-0868
Cell: 516-668-6347

www.pryorcashman.com
A member of Interlaw, an International Association of Independent Law Firms
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EXHIBIT D 
 



 

1 

Initial Disclosure Categories1 

 

Licenses and Payments for Mechanical Rights 

1. All licenses granting rights to engage in activity eligible for a statutory license under 17 

U.S.C. § 115 and covered under 37 C.F.R. Subpart C or D (“Covered Activity”) that were 

in effect at any point from January 1, 2021 through and including the present.  For any 

standard form agreement, a licensee may produce a copy of the standard form agreement 

and a list of publishers that currently operate under that standard form agreement. 

 

2. For the period from January 1, 2021 through the present, Service Participants shall 

provide the following information with respect to their Covered Activity, to the extent it 

is not provided by the MLC: 

a. Active user counts of ad-supported plans 

b. Number of End Users2 of family/multi-user subscription plans,  

c. Number of bundled subscription plans and Active Subscribers3 of such plans4 

 

3. For any Covered Activity and for the period from January 1, 2021 through the present, 

Documents sufficient to show (i) total royalties paid (by the Service Participants) or 

received (by the Producing Publishers) for mechanical licenses, at the frequency for 

which such royalties are paid or received and broken down at the level maintained in the 

normal course of business; and (ii) the breakdown of any mechanical royalties paid (by 

Service Participants) or collected (by Producing Publishers) as compared to any 

performance royalties paid or collected, at the frequency for which such royalties are paid 

or collected.   

 

4. All agreements from January 1, 2021 to the present between a Service Participant and the 

provider(s) of audiobooks concerning compensation for the right to stream audiobooks 

 
1 Participants shall include NMPA and NSAI (the “Copyright Owners”). Service Participants 

shall also include Amazon.com Services LLC, Apple Inc., Google LLC, Pandora Media LLC, 

and Spotify USA Inc., (the “Service Participants”).  Moreover, for purposes of these categories, 

documents shall be produced if they are in the possession, custody or control of any of the 

following publishers: ABKCO, BMG, Concord, Downtown, Kobalt, Primary Wave, Peermusic, 

Reservoir, SMP, UMPG and WCM (collectively, the “Producing Publishers”), and any other 

Publisher providing a witness statement in this proceeding.  Nothing herein shall prevent the 

Service Participants from seeking documents from other Publishers during discovery or 

Copyright Owners or such other Publishers objecting to such request.   

2 An “End User” shall mean each user account with access to the service as part of such plan 

or bundle.  For example, if Family Z subscribes to a family plan and sets up five user accounts, 

then there are five (5) End Users for Family Z. 
3 An “Active Subscriber” shall mean an End User of a bundled subscription service who has 

made at least one play during the monthly period. 
4 If the number of Active Subscribers is unavailable, then the number of End Users shall be 

provided as an alternative. 



 

2 

which audiobooks a Service Participant has on or after that date included within a 

subscription product that also includes Covered Activity. 

 

Licenses and Payments for Public Performance Rights 

 

5. All U.S. licenses executed by a Service Participant (with a publisher or a performing 

rights organization) or a Producing Publisher (with a streaming service) granting a right 

of public performance of musical works from January 1, 2021 to present for (i) 

interactive streaming, or (ii) non-interactive streaming.  

 

6. All blanket U.S. licenses between performing rights organizations and licensees in the 

following categories from January 1, 2021 to present: (i) interactive streaming services 

and (ii) non-interactive streaming services;  (iii) online music video-on-demand 

streaming (not film or television streaming), (iv) satellite radio; and (v) broadcast (i.e., 

terrestrial) radio.  For the purposes of this request, a performing rights organization is: 

a. ASCAP; 

b. BMI; 

c. SESAC; 

d. GMR; and 

e. Any other collective licensing public performance rights in the U.S. (e.g., ACEMLA, 

PRO Music Rights).  

 

7. All blanket U.S. licenses granting the right of public performance of musical works 

executed between Producing Publishers and licensees (i.e., “direct licenses”) in the 

following categories from January 1, 2021 to present:  (i) interactive streaming services 

and (ii) non-interactive streaming services; (iii) online music video-on-demand streaming 

(not film or television streaming); (iv) satellite radio; and (v) broadcast (i.e., terrestrial) 

radio.   

 

8. Documents sufficient to identify all royalties that have been paid by a Service Participant 

or received by a Producing Publisher pursuant to the licenses produced in response to 

Request Nos. 5, 6, and 7 from January 1, 2021 to the present at the frequency such 

royalties are paid or received, broken down by subpart identified in Request Nos. 6 and 7 

to the extent royalty payments are broken down by those subparts in the ordinary course 

of business. 

  

9. Documents sufficient to identify all royalties received from the performing rights 

organizations referenced in Request No. 6 by Producing Publishers from January 1, 2021 

to present.  Such documents shall contain the same level of detail found in statements 

from the performing rights organizations referenced in Request No. 6 for the same period 

concerning (i) the sources and/or nature of performances for which royalties were paid; 

and (ii) the number of broadcasts associated with such source and/or nature of 

performance for which royalties were paid. 
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Licenses and Payments for Sound Recording Rights 

 

10. All currently operative U.S. audio-only and audiovisual sound recording licenses for 

interactive music streaming services with the major record labels (i.e., Sony Music 

Entertainment, Universal Music Group, and Warner Music Group) and Merlin. 

 

11. The U.S. standard form agreement between a Service Participant and a non-major record 

label for music streaming services as well as a list of labels that currently operate under 

that standard form agreement.  

 

Other Benchmark Agreements 

 

12. All other licenses or other agreements that any Participant intends to offer as a 

benchmark or otherwise use to support its rate proposal in the Phonorecords V 

proceeding. 

 

Participant Financial Documents 

 

13. From January 1, 2021 to present, financial statements as maintained in the ordinary 

course of business for the Participants’ respective music streaming service or licensing 

divisions, whether audited or unaudited, sufficient to show the following for U.S. 

operations, to the extent reasonably feasible and at a reasonable level of specificity in 

light of how this information is maintained in the normal course of business (at 

minimum, on an annual basis):  

 

(i) profit and loss statements,  

(ii) revenues,  

(iii)  cost of goods sold, and  

(iv)  margin calculations.  
 

Joint MLC Request5  

 

14. Because Section 115 of the Copyright Act states that one of the MLC’s functions is to 

“[g]ather and provide documentation for use in proceedings before the Copyright Royalty 

Judges to set rates and terms under this section” and because this proceeding is governed 

by a protective order ensuring that highly confidential information like that the MLC 

holds cannot be shared with in-house attorneys or business people, that experts accessing 

 
5 The Service Participants consent to this request solely for purpose of the Phonorecords V 

proceeding and only as to data identified in the request; the request for data should in no way be 

construed as the Service Participants consenting to the MLC producing data in other 

proceedings, including those before the CRB, and the Service Participants preserve and do not 

waive their right to object to the MLC’s production of data in any and all other matters; and all 

data produced by the MLC in the Phonorecords V proceeding shall be produced pursuant to any 

Protective Order entered in the matter as Highly Confidential Outside Counsel Only information 

and shall be subject to all restrictions in the Protective Order. 
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such information are independent, and that the information is subject to data security 

provisions, the participants will jointly request the following documents and information 

from the MLC for the period from January 1, 2021 through the present: 

 

a. Cover sheets for monthly and annual reports submitted by all digital streaming 

services to the MLC reflecting the inputs for the royalty pool calculations; 

 

b. Data submissions to MLC by all digital streaming services in response to records of 

use requests; 

 

c. Documents sufficient to show the market share of Section 115 royalties distributed by 

MLC to each MLC member each month, and the total dollar amounts received by 

each MLC member each month; 

 

d. Active user counts of ad-supported plans offered by the Service Participants; 

 

e. Number of student and family plans offered by the Service Participants, and End 

Users6 of both; 

 

f. Number of other non-single user subscription plans (e.g., Spotify Due) offered by the 

Service Participants, and End Users in them; and 

 

g. Number of bundled subscription plans offered by the Service Participants and Active 

Subscribers7 of such plans8.  

 

 
6 An “End User” shall mean each user account with access to the service as part of such plan 

or bundle.  For example, if Family Z subscribes to a family plan and sets up five user accounts, 

then there are five (5) End Users for Family Z. 
7 An “Active Subscriber” shall mean an End User of a bundled subscription service who has 

made at least one play during the monthly period. 
8 If the number of Active Subscribers is unavailable, then the number of End Users shall be 

provided as an alternative. 
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From: Wisser, Leah (DC)
To: Semel, Benjamin K.
Cc: CRB Phonorecords Counsel; #C-M SPOTIFY PHONO V - LW TEAM
Subject: RE: Phono 5 call
Date: Tuesday, August 25, 2026 4:45:27 PM

Ben,
 
Thanks for the call last week.  We write to respond to the Copyright Owners’ request for Spotify to
reproduce all of the document productions from the ongoing Mechanical Licensing Collective v.
Spotify USA Inc., Case No. 1:24-cv-03809 (S.D.N.Y.) litigation (“MLC Litigation”).  Spotify objects to
this improper request, and will not produce these materials. 
 
Under the applicable regulations, Copyright Owners may only request from Spotify materials that are
“directly related” to Spotify’s written direct statement, and any such requests must be particularized
and served during the direct discovery period. 37 C.F.R. § 351.5(b)(1).  “Broad, nonspecific discovery
requests are not acceptable.” Id.  It should go without saying that an oral demand for reproduction
of a separate litigation’s entire document production is not a particularized written discovery
request tied to Spotify’s direct statement—it is an attempt to circumvent the regulatory framework
governing this proceeding.  Copyright Owners must draft their own requests for information in
accordance with the regulations governing this proceeding and serve them during the appropriate
period.  
 
The suggestion that Copyright Owners require every document produced in a separate, years-long
litigation involving different claims in order to prepare their written direct statement is plainly not
credible.  Copyright Owners conceded on the call that they have no idea what is actually in the MLC
Litigation productions, but assumed the materials would all be “relevant” here because the MLC
Litigation is “about Part 385.”  That reasoning is flawed.  Demanding access to the entire discovery
record of another case on the basis of an assumed partial overlap of relevant issues would not pass
muster even in the direct discovery period.  Copyright Owners are also wrong as a matter of fact.  As
the record in that case shows, the operative claims in the MLC Litigation involve distinct issues (i.e.,
valuation of audiobook services and Spotify’s Audiobooks Access plan) from the likely testimony in
either party’s written direct statement, much less the rates and terms for U.S. mechanical licensing
rights at issue in Phonorecords V.  
 
Finally, there is no justification for requiring Spotify to bear a separate production burden or to place
more of its non-public, confidential documents into the discovery record than other participants
simply because Spotify was sued in an entirely separate litigation.
 
For all of these reasons, Spotify objects to this request in its entirety and reserves all rights. 
 
Best,
Leah
 
 
Leah Wisser
Pronouns: She/Her/Hers

mailto:SPOTIFYPHONOV.LWTEAM@lw.com


 
LATHAM & WATKINS LLP
555 Eleventh Street, NW | Suite 1000 | Washington, D.C. 20004-1304
M: +1.860.543.5019
D: +1.202.637.1097
 
 

From: Wisser, Leah (DC) <Leah.Wisser@lw.com> 
Sent: Monday, August 17, 2026 12:23 PM
To: Semel, Benjamin K. <bsemel@pryorcashman.com>; #C-M SPOTIFY PHONO V - LW TEAM
<SPOTIFYPHONOV.LWTEAM@lw.com>
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: RE: Phono 5 call

 
Ben,
 
Thanks for your email and hope you had a good weekend too.  Our team is generally available today
between 1-5 pm ET.  If a time in that window works for your team, could you please circulate a dial-
in?
 
Best,
Leah
 
Leah Wisser
Pronouns: She/Her/Hers
 
LATHAM & WATKINS LLP
555 Eleventh Street, NW | Suite 1000 | Washington, D.C. 20004-1304
M: +1.860.543.5019
D: +1.202.637.1097
 
 

From: Semel, Benjamin K. <bsemel@pryorcashman.com> 
Sent: Monday, August 17, 2026 10:56 AM
To: #C-M SPOTIFY PHONO V - LW TEAM <SPOTIFYPHONOV.LWTEAM@lw.com>
Cc: CRB Phonorecords Counsel <CRB_Phonorecords_Counsel@PRYORCASHMAN.com>
Subject: Phono 5 call

 
Good morning Spotify CRB team,
 
Hope everyone had a good weekend.  Can we jump on a quick call to discuss a discovery
matter (that is Spotify specific)?
 
Let us know some times that work for you?  Thanks.
 
 



 
Best,
Ben
 
Benjamin K. Semel
Pryor Cashman llp

7 Times Square, NYC 10036
(212) 326-0131 | bsemel@pryorcashman.com
(917) 922-6219 (mobile)
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Proof of Delivery

 I hereby certify that on Wednesday, September 23, 2026, I provided a true and correct copy

of the Declaration of Ivana Dukanovic in Support of Spotify’s Opposition to Copyright Owners’

Motion to Issue Subpoena to Nonparty Mechanical Licensing Collective to the following:

 Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at

jbranson@kellogghansen.com

 American Association of Independent Music (A2IM), represented by Matthew J Keeley,

served via E-Service at joe@keeleylaw.org

 Apple Inc., represented by Mary C Mazzello, served via E-Service at

mary.mazzello@kirkland.com

 Copyright Owners, represented by Benjamin K Semel, served via E-Service at

Bsemel@pryorcashman.com

 Eight Mile Music Companies, represented by Gwendolyn Seale, served via E-Service at

gwen@gwenseale.com

 George Johnson, represented by George D Johnson, served via E-Service at

george@georgejohnson.com

 Google LLC, represented by Gary R Greenstein, served via E-Service at

ggreenstein@wsgr.com

 Joint Record Company Participants, represented by Susan Chertkof, served via E-Service

at susan.chertkof@riaa.com

 Music Artists Coalition, represented by Timothy Kappel, served via E-Service at

tkappel@wellskappel.com

 Pandora Media, LLC, represented by Todd Larson, served via E-Service at

todd.larson@weil.com

 Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service

at cjs@csanderslaw.com



 Word Collections, Inc., represented by Eric B Goldberg, served via E-Service at

eric@wordcollections.com

 Signed: /s/ Ivana Dukanovic
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