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I INTRODUCTION

Non-participant Audible, Inc. hereby moves to intervene for the limited purpose of
responding to the Copyright Owners’ motion to issue a subpoena to the Mechanical Licensing
Collective (“MLC”) (“Motion” or “Mot.”), filed September 11, 2026.

The Copyright Owners’ proposed subpoena seeks “[a]ll documents produced or
exchanged” in Mechanical Licensing Collective v. Spotify USA Inc., No. 1:24-cv-03809 (AT)
(S.D.N.Y.) (“MLC v. Spotify”) that “concern[] the MLC’s claim that Spotify misreported and
underpaid mechanical royalties owed under the rate and terms of 37 C.F.R. Part 385.” Mot. at 4,
11. The Motion does not disclose or mention that non-participant third parties have produced
documents in the MLC v. Spotify proceedings—including Audible’s production of documents and
information to the MLC and Spotify. Audible’s production in that case—designated as “For
Attorneys’ or Experts’ Eyes Only” under the operative Amended Protective Order (see €CRB No.
79435, Ex. B (“PO”))—included non-public, commercially sensitive information about Audible’s
audiobook offerings and how Audible’s customers engage with those services. Audible vigorously
disputed (and continues to dispute) that the subpoena requests in MLC v. Spotify, and Audible’s
resulting production, were “relevant and proportional” to the dispute. Mot. at 4. It produced
materials only to avoid the costs and burdens of discovery motion practice, and because the court’s
Protective Order ensured that the materials would be “held and used ... solely for use in connection
with the [MLC v. Spotify] action.” PO § 2.

Given that the Copyright Owners’ proposed subpoena purports to be premised on the
MLC’s “narrowly tailored” claim that Spotify allegedly misreported and underpaid royalties (Mot.
at 4), Audible respectfully requests that any order from the Copyright Royalty Judges (“Judges”)

issuing the proposed subpoena clarify that it does not encompass Audible’s materials. Audible’s
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records plainly do not concern Spotify or its alleged misreporting or underpayment of royalties,
and thus they fall outside the subpoena. The Copyright Owners add that their request seeks
information about how “participants” calculate royalties (id. at 5), but Audible is not a
participant. And the Motion acknowledges that ““if there were some irrelevant documents that had
been produced in that litigation, those would not be covered by the Subpoena.” Id. at 4-5.
Accordingly, the Judges should clarify that the subpoena does not call for the highly sensitive and
nonresponsive materials Audible has produced.

On the other hand, if the Copyright Owners do seek Audible’s non-party production in
MLC v. Spotify, the Judges should deny that request. The issuance of subpoenas “is restricted to
instances where the resolution of the proceeding would be substantially impaired by the absence”
of the requested documents. Order Denying Issuance of Subpoenas for Nonparty Witnesses,
Docket No. 2009-1 CRB (eCRB No. 39550) (Web III) (Mar. 5, 2010) (“Web III Subpoena Order”),
at 1 (emphasis added). The Copyright Owners provide no reason why the absence of Audible’s
third-party production in MLC v. Spotify would substantially impair the resolution of the present
rate determination proceeding—none exists. Audible is not a participant in these proceedings, and
its conduct is not otherwise at issue here. Additionally, it is far too early in this proceeding—the
participants have not even filed their written direct statements—to conclude that failure to obtain
Audible’s documents and information would substantially impair a final resolution.

Separately, any attempt to obtain Audible’s documents and information through a
subpoena to the MLC represents an improper end-run around the Judges’ Rules and Procedures
and the district court’s Protective Order in MLC v. Spotify. The impropriety of that approach is
exacerbated by the Copyright Owners’ failure to serve the Motion on Audible or to give Audible

any notice of the requested subpoena. If the Copyright Owners want documents from Audible for
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this proceeding, they should move for the issuance of a subpoena fo Audible, specify with
particularity the documents they seek, and demonstrate that “substantial impair[ment]” will result
without those documents. The Copyright Owners should not be permitted to skip over that
procedure by seeking to subpoena the MLC—which the Motion openly describes as a proxy for
the Copyright Owners—for documents produced by Audible as a third party in a federal district
court proceeding, particularly where they were produced under a Protective Order that limits the
use of those materials to that proceeding only.

In sum, the Judges should clarify that any subpoena issued pursuant to the Motion does not
encompass Audible’s non-party production in MLC v. Spotify. To the extent that the Copyright
Owners seek those materials via a subpoena to the MLC, the Judges should deny that request as
both unwarranted under the governing ‘“‘substantial impair[ment]” standard and procedurally
improper.

II. BACKGROUND

Audible is a spoken-word audio entertainment company that provides access to
audiobooks, podcasts, and other spoken-word audio content.! In MLC v. Spotify, both Spotify and
the MLC issued subpoenas to several third parties. Spotify alone apparently issued subpoenas to
at least “13 different [third parties].” MLC v. Spotify, Dkt. 124 9 14. Both parties issued overbroad
subpoenas to Audible. Declaration of Charles E. Moulins (“Moulins Decl.”) 9 2-5 & Exs. 1-2.
Those subpoenas included requests for non-public information about Audible’s customers’
engagement with the service, such as listening hours and the types of audiobooks customers

listened to the most. Moulins Decl. § 5; Ex. 1 at pp. 5-7 & Ex. 2 at pp. 5-6. Audible took the

! While Audible is a subsidiary of Amazon, it operates separately from Amazon and other Amazon affiliates, with its
own headquarters and executive team, including its own CEO.
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position that none of its non-public, internal information was relevant to the parties’ claims or
defenses in MLC v. Spotify, and it emphasized that the requested information was burdensome to
collect and highly commercially sensitive. Moulins Decl. § 5. But to avoid the costs and burdens
of motion practice, Audible agreed to produce a targeted set of materials, including sensitive
internal metrics about Audible’s customers’ engagement with its services. Id. 6.

That compromise was reached only after several months of negotiations between counsel,
and it was contingent on designation of Audible’s materials as “For Attorneys’ or Experts’ Eyes
Only” under the Protective Order in MLC v. Spotify. Moulins Decl. q§ 6-7. Importantly, that
Order provides that “Confidential Information [including materials designated “For Attorneys’ or
Experts’ Eyes Only”] ... will be held and used by the person receiving such information solely for
use in connection with the action.” PO Y 2 (emphasis added).

The Copyright Owners now ask the Judges to issue a subpoena to the MLC seeking
documents produced or exchanged in MLC v. Spotify “concerning the MLC’s claim that Spotify
misreported and underpaid mechanical royalties ....” Mot. at 4, 11. Their Motion makes no
mention of any third-party productions in that litigation, and they did not serve a copy of their
Motion on Audible or otherwise provide any notice of it to Audible.

III. ARGUMENT

A. The Judges should expressly exclude Audible’s MLC v. Spotify production
from the scope of any subpoena issued to the MLC.

Audible objects to the proposed subpoena only to the extent it might encompass Audible’s
non-party production in MLC v. Spotify, and Audible otherwise takes no position on the merits of
the Copyright Owners’ Motion. As such, Audible respectfully requests that the Judges construe
the Copyright Owners’ Motion as seeking Spotify’s productions to the MLC only, not any

productions by third parties (or, at the very least, not Audible’s production).
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That result is consistent with the plain language of the subpoena itself, which seeks only
documents “concerning the MLC’s claim that Spotify misreported and underpaid mechanical
royalties owed under the rate and terms of 37 C.F.R. Part 385.” Mot. at 4, 11. It s also consistent
with the Motion, which makes no mention of any third-party productions and makes no claim that
such productions would fall within the subpoena. To the contrary, the Copyright Owners justify
the relevance of the subpoena’s request by arguing that “[d]Jocuments produced or exchanged in
[MLC v. Spotify] will have been ... negotiated and agreed by the parties as relevant and
proportional ....” Mot. at 4 (emphasis added). Audible is not a party to that litigation, and it
produced materials in that proceeding while expressly disputing their relevance and
proportionality.

The Motion also emphasizes that the subpoena is constrained by the MLC’s “narrowly
tailored” claim and seeks “only information central to the resolution of this proceeding.” Mot. at
4. And it concedes that “if there were some irrelevant documents that had been produced in [MLC
v. Spotify], those would not be covered by the Subpoena, which is limited to documents concerning
the Part 385 subject matter.” Id. at 4-5. The Copyright Owners add that their request is in keeping
with the Judges’ precedent, “which has historically allowed discovery into how participants
calculate royalties ....” Id. at 5 (emphasis added).

The operative complaint in MLC v. Spotify confirms and supports that the documents
Audible produced in that case fall outside the proposed subpoena’s scope. The MLC does mention
Audible and other nonparties’ audiobook offerings (¢CRB No. 79435, Ex. A 9/ 86-95), but it does
so only to assert that “there are no standalone products available in the U.S. market that are
‘closely’ or ‘reasonably comparable’ to Premium’s audiobooks component.” Id. § 86. The MLC

has made the point more explicitly elsewhere: it characterized Spotify’s third-party subpoenas
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(including Spotify’s subpoena to Audible) as “extraordinarily broad and burdensome discovery
demands” that “attempted to shift the discovery burden on ... numerous third-parties, even though
th[e] action relates solely to Spotify’s own conduct.”” MLC v. Spotify, Dkts. 123 at 4-5 (emphasis
added) & 124 9 14. On the MLC’s own allegations and description of the issues, Audible’s
production in that case plainly does not “concern[]” the MLC’s claim that Spotify misreported and
underpaid mechanical royalties.

All of that makes clear that Audible’s production in the MLC v. Spotify case is
nonresponsive to the current subpoena and should not be produced in this proceeding. Audible’s
records do not concern the MLC’s claims, Spotify, its reporting, or its payment of royalties. Nor
do they concern how other participants calculate royalties, as Audible is not a participant in this
proceeding. Accordingly, if the Judges are inclined to issue the subpoena, they should clarify that
it does not call for Audible’s information. That approach would fully resolve Audible’s objection
to the Motion.

B. The absence of Audible’s MLC v. Spotify production would not “substantially
impair” the resolution of this proceeding.

Alternatively, to the extent that the Copyright Owners seek to subpoena Audible’s non-
party production in MLC v. Spotify, the Judges should deny that request. The Judges’ authority to
issue a subpoena for documents “is restricted to instances where the resolution of the proceeding
would be substantially impaired by the absence” of those documents. Web III Subpoena Order
at 1. Congress did “not anticipate that the use of subpoena power w[ould] become a common
occurrence,” and expected the Copyright Royalty Judges “to exercise this power judiciously,” i.e.,
only “in those instances where ... a subpoena is necessary to obtain information that the parties
have not provided and that the judges deem necessary to make their decision.” Register of

Copyrights, Memorandum Opinion on Material Questions of Substantive Law, Docket No. RF
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2009-1, 75 Fed. Reg. 13306, 13310 (Mar. 19, 2010) (quoting H.R. Rep. No. 108-408, at 33 (2004)).
Consistent with those principles, the Judges disfavor issuing subpoenas “at the initial stage of the
filing of written direct statements before any testimony had been admitted into the record,” as it
will not be clear at that point whether the absence of the discovery sought “would ultimately
substantially impair [their] resolution of the proceeding.” Web III Subpoena Order at 2 (emphasis
in original).

Here, the absence of Audible’s MLC v. Spotify production would not “substantially impair”
the resolution of this proceeding. Those documents concern Audible’s audiobook offerings and
how its customers engage with the Audible service (e.g., how many hours they spend listening to
audiobooks per month, on average). The documents do not concern the operations of any
participants to this proceeding, much less how those participants calculate, report, or pay royalties
to the MLC. This proceeding can plainly proceed, unimpaired, without Audible’s production in
MLC v. Spotify.

Moreover, Audible’s production falls outside the Copyright Owners’ justification for the
proposed subpoena, which they claim “will provide the Judges with the foundation necessary to
analyze how the rates and terms in Part 385 are operating in the real world,” by showing “how
participants calculate royalties under current as well as proposed regulations.” Mot. at 5 (emphasis
added). But as noted above, Audible’s documents do not concern that topic. Thus, under the
Copyright Owners’ own logic, Audible’s MLC v. Spotify production will not provide any helpful
information to the Judges. By extension, the absence of those documents cannot ““substantially

impair” the Judges’ analysis of any relevant issues.

2 See also id. (observing that there is “good reason” that the rule allowing participants to move for the issuance of a
subpoena “is located in the portion of [the] Judges’ rules dealing with the conduct of hearings, and not in earlier
provisions governing discovery of the written direct statements™) (citing 37 C.F.R. § 351.9(e)).
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It is also premature to determine whether the absence of those materials would substantially
impair the resolution of this proceeding. The participants have not yet filed their written direct
statements. Discovery, which will last for three months, commences on October 5 (see eCRB No.
78020 at 5). As the Judges concluded when rejecting a similarly premature motion, given the early
“stage of the proceeding,” the required showing of a “substantial impair[ment]” that will result
from the absence of subpoenaed documents is simply lacking. See Order Denying, Without
Prejudice, Motions for Issuance of Subpoenas Filed by Pandora Media, Inc. and the National
Association of Broadcasters, Docket No. 14-CRB-0001-WR (2016-2020) (eCRB No. 4041)
(Web IV) (Apr. 3,2014), at 4 (denying motion to issue subpoena where, as here, it was filed before
the commencement of discovery or exchange of written direct statements).> Likewise, given the
early stage of this proceeding, the Copyright Owners have failed to show substantial impairment
from the lack of access to Audible’s materials.

C. The Copyright Owners should not be permitted to circumvent procedural
requirements and the Protective Order in MLC v. Spotify.

To the extent the Copyright Owners seek documents from Audible via a subpoena to the
MLC, their request also represents an improper end-run around applicable procedural requirements
and the district court’s Protective Order in MLC v. Spotify.

A subpoena issued by the Judges must “specify with reasonable particularity the materials

to be produced.” 17 U.S.C. § 803(b)(6)(C)(ix). Additionally, “[t]he object of the subpoena shall

3 The Web 1V decision cited by the Copyright Owners (Mot. at 3-4, 7) underscores the point. The Judges there partially
granted a motion to issue a subpoena affer the exchange of written direct and rebuttal statements, and “very close to
the start of the hearing,” when the Judges could productively assess what the subpoena would add to an existing record.
Order Granting in Part Licensee Services’ Motion for Expedited Issuance of Subpoenas to Apple, Inc., Dkt. No. 14-
CRB-0001-WR (2016-2020) (¢CRB No. 44944) (Web IV) (Apr. 10, 2015), at 8. And in SDARS 11 (see Mot. at 4, 6),
the Judges issued a subpoena when the proceeding was on remand—years after the participants had exchanged written
statements and the Judges had held a hearing. See Order Granting SoundExchange’s Motion to Subpoena Prager
Metis CPAs, Dkt. No. 16-CRB-0001 SR/PSSR (2018-2022) (eCRB No. 25286) (SDARS III) (May 25, 2021)
(Remand), at 4.
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be served with the motion and may appear in response to the motion.” 37 C.F.R. § 351.9(e). If the
Copyright Owners want Audible’s documents, they must move for issuance of a subpoena to
Audible, specifically identify the documents they seek, provide arguments addressing why the
resolution of the proceeding would be substantially impaired without those documents, and serve
that motion on Audible. The Copyright Owners, whose Motion does not even mention Audible or
other third parties, have failed to take any of those steps. As such, obtaining Audible’s production
through a subpoena to the MLC would be procedurally improper.

More fundamentally, any subpoena to the MLC for materials produced by Audible in MLC
v. Spotify would violate the district court’s Protective Order in that case. As noted above, Audible
produced documents to the MLC and Spotify under a compromise agreement for use in that case
only, subject to a highly protective “For Attorneys’ or Experts’ Eyes Only” designation. The
Protective Order provides that materials so designated “will be held and used by the person
receiving such information solely for use in connection with the action.” PO Y 2 (emphasis added).
While the order allows a receiving party to disclose information designated as “For Attorneys’ or
Experts’ Eyes Only” “if otherwise required by law or pursuant to a valid subpoena” (id. | 17), that
exception contemplates a subpoena by a third party that is not acting in concert with the MLC or
Spotify.

Here, the Copyright Owners explicitly describe the MLC as a proxy for their own interests,
and as having “gather[ed]” information in MLC v. Spotify specifically “to assist these

proceedings.” Mot. at 7. If so, the Copyright Owners’ effective self-subpoena would violate the

Protective Order’s requirement that designated materials are produced and received “solely for use
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in connection with the action [i.e., MLC v. Spotify].” The Judges should thus deny any request for
Audible’s non-party production to prevent an end-run around another court’s Protective Order.*

IV.  DISCUSSION OF NEED TO MODIFY ORDER 5 PROTECTIVE ORDER

In accordance with Order 9 For Accelerated Briefing Schedule (¢CRB No. 79448), Audible
identifies below modifications to Order 5 Protective Order (¢CRB No. 79318 (“Order 57)) that
would be necessary to protect its interests in the confidentiality of its materials, if the Judges issue
the Copyright Owners’ subpoena and conclude that Audible’s production in MLC v. Spotify is
responsive to it. Audible addresses each provision of Order 5 that would require modification to
protect its legitimate confidentiality interests—specifically to ensure that Audible receives
adequate notice if a Participant or Receiving Participant (as those terms are defined in Order 5)
seeks to use or disclose Audible’s materials:?

. Section IV(D): This provision should include a requirement that any Participant intending to
reference Audible’s materials in any filing with the Judges, or to examine any witness
concerning Audible’s materials, must provide Audible at least five business days’ written
notice of such intent, specifying with particularity the materials to be referenced in a filing
or upon which a witness will be examined.

o Section IV(E): This provision should include a requirement that a Receiving Participant must

also provide Audible (not only the “Producer,” which would be the MLC) “at least five

4 Audible reserves all rights to seek intervention from the MLC v. Spotify court to enforce its Protective Order.

5 Audible premises this discussion of potential modifications on the understanding that the MLC would designate all
Audible’s materials “Restricted,” as required by Section III of Order 5 (“Notwithstanding anything else herein, when
the Producer is the [MLC], any and all information produced by the MLC shall be designated as Restricted unless and
until any entity whose information is at issue agrees to a less restrictive designation.”) This discussion of potential
modifications is without prejudice to, and does not waive, Audible’s right to seek intervention from the MLC v. Spotify
court to enforce its Protective Order.
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business days’ notice of its intent to disclose the material identified by the Producer as
Restricted,” where disclosure of Audible’s materials is sought.

o Section IV(H): This provision should include a requirement that, in the event of any
unauthorized disclosure of Audible’s materials, the Participant responsible for the disclosure,
and each Participant with knowledge thereof, must also notify Audible’s counsel (not only
“counsel for the Producer whose Restricted materials have been disclosed”) immediately and
“provide to [Audible] all known relevant information concerning the nature and
circumstances of the disclosure.” The responsible disclosing Participant must also keep
Audible informed of the measures it takes “to retrieve the improperly disclosed Restricted
materials, and to ensure that no further or greater unauthorized disclosure and/or use thereof
occurs.”

o Section VI: This provision should include a requirement that a Receiving Participant must
also provide Audible prompt written notice if Audible’s materials “are subpoenaed by any
court, arbitral, administrative, or legislative body, or are otherwise requested in discovery.”
In such circumstances, the Receiving Participant must also provide Audible “an opportunity
to object to the production of the subject documents” and may not produce Audible’s
materials unless Audible fails, within “ten days of receiving written notice,” to take steps to
prevent disclosure.

V. CONCLUSION

For the foregoing reasons, the Judges should construe the Copyright Owners’ requested
subpoena as excluding Audible’s non-party production in MLC v. Spotify, which on its face is
non-responsive to the subpoena. Alternatively, the Judges should deny the Motion to the extent it

seeks Audible’s documents. If the Judges issue the Copyright Owners’ subpoena and conclude
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that Audible’s production in MLC v. Spotify is responsive to it, Audible respectfully requests that
the Judges modify Order 5 to better protect Audible’s non-public, commercially sensitive

information.

Dated: September 23, 2026 Respectfully submitted,

FENWICK & WEST LLP

By: /s/ Jedediah Wakefield
Jedediah Wakefield (CSB No. 178058)
Email: jwakefield@fenwick.com
FENWICK & WEST LLP
One Front Street, 33rd Floor
San Francisco, CA 94111
Telephone: 415.875.2300
Facsimile: 415.281.1350

Charles E. Moulins (NY Bar No. 5304688)
Email: cmoulins@fenwick.com

Justine Vandermel (NY Bar No. 6089031)
Email: justine.vandermel@fenwick.com
FENWICK & WEST LLP

902 Broadway, 18th Floor

New York, NY 10010-6035

Telephone: 212.430.2600

Attorneys for Non-Participant Audible, Inc.
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Music Artists Coalition, represented by Timothy Kappel, served via E-Service at
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Pandora Media, LLC, represented by Todd Larson, served via E-Service at
todd.larson@weil.com

Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service



at cjs@csanderslaw.com
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