
Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of:  

Determination of Rates and Terms for Making 
and Distributing Phonorecords (Phonorecords V) 

Docket No. 25-CRB-0013-PR 
(2028-2032) 

DECLARATION OF CHARLES E. MOULINS IN SUPPORT OF NON-PARTICIPANT 
AUDIBLE, INC.’S MOTION TO INTERVENE FOR THE LIMITED PURPOSE OF 

RESPONDING TO COPYRIGHT OWNERS’ MOTION TO ISSUE A SUBPOENA TO 
THE MECHANICAL LICENSING COLLECTIVE 

I, Charles E. Moulins, hereby declare as follows: 

1. I am an attorney admitted to practice in the State of New York and Counsel at the

law firm of Fenwick & West LLP, counsel of record for non-participant Audible, Inc. in this 

proceeding.  We have also represented Audible in connection with the subpoenas issued to it in 

Mechanical Licensing Collective v. Spotify USA Inc., No. 1:24-cv-03809-AT-KHP (S.D.N.Y.) 

(“MLC v. Spotify”).  I submit this declaration in support of Audible’s Motion to Intervene for the 

Limited Purpose of Responding to the Copyright Owners’ Motion to Issue a Subpoena to the 

Mechanical Licensing Collective (“MLC”).  I have personal knowledge of the facts set forth in 

this declaration and, if called upon to do so, could testify competently to them.  

2. Earlier this year, Spotify USA Inc. issued a subpoena to Audible in connection with

MLC v. Spotify, a case in which the MLC alleges that Spotify violated 17 U.S.C. § 115 and 37 

C.F.R. Part 385 and seeks unpaid statutory license royalties and late fees.  See MLC v. Spotify,
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Am. Compl. (eCRB No. 79435, Ex. A) ¶¶ 119-133.  Attached as Exhibit 1 is a true and correct 

copy of Spotify’s subpoena to Audible, dated January 13, 2026.   

3. A February 20, 2026 filing by the MLC states that Spotify issued subpoenas to “13 

different third-parties, including 12 audiobook[] services.”  MLC v. Spotify, Dkt. 123 at 4.  The 

MLC characterized the subpoenas as “extraordinarily broad and burdensome discovery demands” 

through which “Spotify ha[d] attempted to shift the discovery burden on … numerous third-parties, 

even though th[e] action relate[d] solely to Spotify’s own conduct.”  Id. at 5.   

4. The MLC subsequently issued a subpoena to Audible in the same matter.  Attached 

as Exhibit 2 is a true and correct copy of that subpoena, dated March 9, 2026.   

5. The subpoenas contain a combined total of 25 document requests and seek broad 

categories of nonpublic and commercially sensitive information, including internal pricing 

strategy and competitive benchmarking analyses, granular subscriber-level metrics, and subscriber 

engagement and consumption data (e.g., monthly listening hours and most-consumed audiobooks).  

See Ex. 1 at 5-7 & Ex. 2 at 5-6.  Audible’s position, which we conveyed to both parties’ counsel, 

was and remains that none of Audible’s nonpublic, commercially sensitive information is relevant 

to MLC v. Spotify, that the subpoena requests are overbroad and disproportionate (especially so for 

non-party discovery), and that collecting and producing the requested materials would be highly 

burdensome for Audible.  

6. We negotiated with counsel regarding the subpoenas on Audible’s behalf for 

several months.  As a result of those negotiations—and in response to threats of costly and 

burdensome motion practice—Audible ultimately agreed to produce a set of materials to both 

parties, including nonpublic, commercially sensitive information regarding details of Audible’s 

audiobook offerings and internal metrics showing how customers engage with Audible’s services.    
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7. Audible agreed to produce these materials subject to two conditions: that Audible’s 

production would fully satisfy its obligations under both subpoenas, and that materials produced 

by Audible would be designated “For Attorneys’ or Experts’ Eyes Only” under the operative 

Amended Protective Order in that case.  See eCRB No. 79435, Ex. B.  That designation was central 

to Audible’s compromise agreement, as the Amended Protective Order provides that documents 

designated “For Attorneys’ or Experts’ Eyes Only” “will be held and used by the person receiving 

such information solely for use in connection with the action.”  Id. ¶ 2.  

 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct.   

Executed this 23rd day of September, 2026.  

By: /s/ Charles E. Moulins 
 Charles E. Moulins 

 
 
 
 



EXHIBIT 1 



AO 88B (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action 

UNITED STATES DISTRICT COURT 
for the 

Southern District of New York 

MECHANICAL LICENSING COLLECTIVE 

Plainbff 
v. Civil Action No. 1:24-CV-03809-AT-KHP 

SPOTIFY USA INC. 

Defendant 

SUBPOENA TO PRODUCE DOCUMENTS,INFORMATION, OR OBJECTS 
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION 

To: Audible, I 
c/o Corporation Service Company, Little Falls Drive, Wilmington, DE 19808 

(Name ofperson to whom this subpoena is direcied) 

~ Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following 
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the 
material: See Attachment A. 

Place: Clarick Gueron Reisbaum LLP Date and Time: 
41 Madison Ave., 23rd Floor 01/27/2026 5:00 pm 
New York, NY 10010 

O Jnspection ofPremises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or 
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party 
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it. 

Place: Date and Time: 

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance; 
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to 
respond to this subpoena and the potential consequences of not doing so. 

Date: 01 /13/2026 

CLERKOFCOURT 
OR 

/s/ Rovce Zeisler 
Signature of Clerk or Deputy Clerk Attorney's signature 

The name, address, e-mail address, and telephone number of the attorney representing (name ofparty) Spotify USA Inc. 

, who issues or requests this subpoena, are: 

Royce Zeisler, Esq., Clarick Gueron Reisbaum LLP, 41 Madison Ave., FI. 23, NY NY 10010, 212-633-4310, rneisler@cgr-law.com 

Notice to the person who issues or requests this subpoena 
If this subpoena commands the production of documents, electronically stored information, or tangible things or the 
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before 
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4). 
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Civil Action No. 1:24-CV-03809-AT-KHP 

PROOF OF SERVICE 
(This section shoutd not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name ofindioidaal and title, fany) 

on (date) 

O I served the subpoena by delivering a copy to the named person as follows: 

on (date) ; or 

O I retumed the subpoena unexecuted because: 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day's attendance, and the mileage allowed by law, in the amount of 

$ 

My fees are $ for travel and $ for services, for a total of $ 0.00 

I declare under penalty of perjury that this information is true. 

Date: 
Server's signature 

Printed name and title 

Server's address 

Additional information regarding attempted service, etc.: 
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13) 

(c) Place of Compliance. 

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 

(A)within.100 miles of where the person resides, is employed, or 
regularly transacts business in person; or 

(B)within the state wbere the person resides, is employed, or regularly 
transacts business in person, if the person 

(i) is a party or a party's officer; or 
(fi) is commanded to attend a trial and would not incur substantial 

expense. 

(2) For OOrerDiscovery. A subpoena may command: 
(A) production of documents, electronically stored information, or 

tangible things at a place within 100 miles of where the person resides, is 
employed, or regularly transacts business in person; and 

(R) inspection of premises at the premises to be inspected 

(d) Protecting a Person Subject to a Subpoena; Enforcement 

(1) Avoiding Undue Burden orExpense; Sanctions. A party or attomey 
responsible for issuing and serving a subpoena must take reasonable steps 
to avoid imposing undue burden or expense on a person subject to the 
subpoena. The court for the district where compliance is required must 
enforce this duty and impose an appropriate sanetion—which may include 
lost eamings and reasonable attomey's fees—on a party or attomey who 
fails to comply. 

(2) Command to Prodrrce Materials orPerndt inspection. 
(A)Appearance Not Required A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a depositlon, 
hearing, or trial. 

(B)Objeciions. A person commanded to produee documents or tangible 
things or to permit inspection may serve on the party or attomey designated 
in the subpoena a written objection to inspecting, copying, testing, or 
sampling any or all of the materials or to inspecting the premises—or to 
producing electronically stored information in the fonn or fomis requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following ndes apply: 

(i)At any thne, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for aa 
order compelling production or inspection. 

(ii)These acts may be required only as directed in the order, and the 
order museprotect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

(3) Quashing or Modifying a Subpoena. 
(A) When Required On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena thaC 
(i) fails to allow a reasonable time to comply; 
(ii) requires a person to eamply beyond the geogmphical.limits 

speci6ed in Rule 45(c); 
(iii) requires disclosure of privileged or other protected matter, ifno 

exception or waiver applies; or 
(iv)subjects a person to undue burden. 

(B) When Permiaed To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 

(i) disclosing a trade secret or otlter confidential research, 
development, or commercial information; or 

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 

(C) Spec f ingConditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the setving party: 

(i)shmvs a substantial need for the testimony or material that cannot be 
otherwise met witltout undue hardship; and 

(ii)ensures that the subpoenaed person will be reasonably cumpensated. 

(e) Duties in Rcsponding to a Subpuena. 

(1) ProducingDocaments or Electronically storedlnfonnation. These 
procedures apply to producing documents or electronically stored 
information: 

(A)Docurnents. A person responding to a subpoena to produce documents 
must produce them as theyare kept in the ordinary course of business or 
must organize and label them to correspond to the categories in the dcmand. 

(B)Form for Producing Electronically Stored /nformation Not Specifred 
If a subpoena does not specify a form for producing electronically stored 
information, the person responding must produce it in a form or forms in 
which it is ordinarily maintained or in a reasonably usable form or forms. 

(C)Electronically Stored Information Produced in Only One Form. The 
pemon responding need not produce the same electronically stored 
infomration in more than one form. 

(D)Inaccessible Electronically Slored Information The person 
responding need not provide discovery of electronically stored informatiou 
from sources thabthe person identifies as not reamnably accessible because 
of undue buden or cost. On motion to compel.discovery. or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cosL If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limimtions of Rule 
26(b)(2)(C). Tbe court may specify conditions for the dfscovery. 

(2) Claiming. Privilege or Protectitiit. 
(A) Information Withheld A person withholding subpoenaed information 

under a claim that it is privileged or subject to protection as trial-preparation 
material must: 

(i)expressly make the claim; and 
(ii)describe the natme ofthe withhelddocuments, communications, or 

tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
(B) Informntion Produced if information produced in response to a 

subpoena is subject to a claim of privHege or of protection as 
tria(-prepamtion material, the person making the claim may notify any party 
that received the information of the claim and the basis for it After betng 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; mustnot use or disclose the information 
unGl the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may prompay 
present the infornmation under seal to the court for the district where 
compliance is required for a detemtination of the claim. The person who 
produced the information must preserve the information untd the claim is 
resolved. 

(g) Contempt 
The court for the district where compliance is required—and also, after a 
motion is transferred, the issuing comt--may hold in contempt a person 
who, having been served, fails without adequate excuse to obey the 
subpoena or an order related to it. 

For access to subpoena materials, see Fed. R Civ. P. 45(a) Conunittee Note (2013). 



ATTACHMENT A 

In addition to the definitions and rules of construction set forth in Local Civil Rule 26.3 

of the United States District Court for the Southem District ofNew York, which are incorporated 

by reference, the following definitions and rules of construction apply to the requests below and 

should be considered as part of each document request: 

1."You" or "Your" means Audible, Inc. and, where applicable, its officers, directors, 

employees, partners, corporate parent, subsidiaries, or affiliates. 

2."Concerning" means relating to, referring to, describing, evidencing, or constituting. 

3."Audiobook Category" means Your audiobook categories, such as bestseller, frontlist, 

or backlist. 

4. "Audiobook Subscription" means any subscription that includes audiobook streaming 

and/or downloads. 

5."Feature(s)" means any and all characteristics, functionalities, and offerings associated 

with Your Audiobook Subscription, including, without limitation, listening capabilities (e.g., 

maximum amount of streaming per month), playback features, device compatibility, user 

interface and experience, non-audiobook products or services, and subscription management 

tools. 

6."Spotify" means Spotify USA Inc. 

7."Person" means any natural person or legal entity, including, without limitation, any 

business or governmental entity or association. 



8."Electronically Stored Information" ("ESI") is used herein in the broadest sense and 

includes, but is not limited to, e-mails associated with any personal e-mail accounts (e.g., 

Yahoo!, Gmail, Hotmail, AOL, AT&T, Blackbeny, Outlook, etc.), text messages, short message 

service (SMS) messages, or multi-media messaging service (MMS) messages; instant messaging 

transcripts, posts, entries or other electronic contributions to online websites, forums or services 

(e.g., bulletin board posts, Facebook messages, blog entries, etc.); any ESI you have created 

and/or stored using any third-party online service provider inoluding, but not limited to, 

Facebook, MySpace, Google+, Twitter, Instagram, Snapchat, TikTok, LinlcedIn, Reddit, 

YouTube, or any other social networking, career development, or news and commentary sites, 

services, blogs or wikis; and any ESI that you have stored using back-up media or third-party 

storage services such as iCloud, Google Docs, or Dropbox. 

9."Communication(s)" means the transmittal of information (in the form of facts, ideas, 

inquiries, or otherwise). 

10."Document(s)" is defined to be synonymous in meaning and equal in scope to the 

usage of the term "documents or electronically stored information" in Fed. R. Civ. P. 

34(a)(1)(A). A draft or non-identical copy is a separate document within the meaning of this 

term. For the avoidance of doubt, the definition of Documents includes Communications. 

11.The following rules of construction shall apply to all Requests as necessary to bring 

within the scope of the discovery Requests all responses that might otherwise be construed to be 

outside of its scope: (a) the use of a verb in any tense must be construed as the use of that verb in 

all other tenses; (b) the use of a word in its singular form includes the plural and vice versa; (c) 

the connectives "and" and "or" must be construed either disjunctively or conjunctively for the 



broadest possible meaning; and (d) the terms "all," "any," and "each" must each be construed as 

encompassing any and all. 

12. Any word that is not defined has its usual and customary meaning. 

1.These Requests are continuing in nature. If You receive or otherwise become aware of 

information responsive to any Request after Your initial response to these Requests, You must 

promptly supplement Your responses to these Requests to provide such information. 

2. In producing the requested Documents, furnish all Documents in Your actual or 

constructive possession, custody, or control, including, without limitation, documents that may 

be in the physical possession of another person or entity such as Your advisors, attorneys, 

investigators, employees, agents, associates, affiliates, or representatives. 

3.You are instructed to produce Documents as they are kept in the usual course of 

business or organized and labeled to correspond with the categories in this set of Requests. 

Documents shall be produced in their original form, including where applicable with folders, 

binders, covers, or containers, or photocopies thereo£ Any copies that differ in any way from the 

original (because, by way of example, handwritten or printed notations have been added) should 

be produced separately. All Documents that cannot be copied legibly shall be produced in 

original form. 

4. If any requested Document cannot be produced or cannot be produced in full, You are 

instructed to produce it to the extent possible, indicating what portion or portions are being 

withheld and the reason it is being withheld. 



5. Electronically Stored Information, including, but not limited to, email, shall be 

produced to include metadata, showing the date each document was created and modified. 

6. If a Document otherwise responsive to a Request was, but no longer is, in Your actual 

or constructive possession, custody, or control, You must state whetlier the document (i) is lost 

or destroyed; (ii) has been transferred to another Person or entity either voluntarily or 

involuntarily; or (iii) has been otherwise disposed of, and, in each instance; (iv) explain the 

circumstance surrounding the disposition, including the date or approximate date of the 

disposition. 

7. In the event that any Document called for by the Requests below has been destroyed or 

lost or otherwise becomes unavailable, identify that Document as follows: (i) type of document 

or thing; (ii) author, addressor, addressee, recipients of indicated or "blind" copies; (iii) date; (iv) 

subject matter; (v) number of pages; (vi) attaclunents or appendices; (vii) all Persons believed at 

any time to have had a copy of the Document; (viii) date of destruction or loss; (ix) place and 

manner of destruction or loss; (x) Persons authorizing destruction; (xi) and Persons destroying or 

responsible for its unavailability. 

8. If any Document covered by this set of Requests is withheld by reason of a claim of 

privilege, You shall serve on undersigned counsel a categorical and/or metadata-generated 

privilege log, consistent with the Order on Electronically Stored Information, Dkt. 47 at 13. 

9. If there are no Documents responsive to a particular Request, You shall so state in 

writing. 



10. If objection is made to the production of any Document requested, You shall state the 

reasons for the objection. If objection is made to part of an item or category, You shall specify 

the part to which objection is made. 

1 I. If You object to any Request on the grounds of overbreadth, specifically state the 

manner in which You contend the Request is overly broad and respond to the Request as 

narrowed to conform to such objection. 

DOCUMENT REOUESTS 

1.Documents sufficient to show Your Audiobook Categories, including the criteria for 

each category. 

2.Documents sufficient to show the audiobooks included in Your Audiobook 

Subscriptions as of the date of this subpoena, including the audioboolc's title, author, date of 

publication, Audiobook Categories the audiobook is in, and whether the audiobook is included in 

different Audiobook Subscription tiers. 

3. Documents sufficient to show how You determine which titles to offer in Your 

Audiobook Subscription, including but not limited to liow You determine which Audiobook 

Categories are offered in different Audiobook Subscription tiers and which individual titles are 

offered in different Audiobook Subscription tiers. 

4. Documents sufficient to explain what Features are included in Your Audiobook 

Subscription tiers, including the identification of any other non-audiobook products or services 

included. 



5.Documents sufficient to show how You determine which Features to offer in Your 

Audiobook Subscription, including but not limited to how You determine which Features are 

offered in different Audiobook Subscription tiers. 

6.Documents sufficient to show the subscription price for Your Audiobook Subscription 

tiers, including identifying the time periods during which that pricing was in effect. 

7.AIl presentations, reports, or analyses, concerning how You determined the 

subscription price for each Audiobook Subscription tier. 

8.All presentations, reports, analyses, and studies comparing Your Audiobook 

Subscription offering(s) to competitors' products. 

9.AII presentations, reports, analyses, and studies comparing Your different Audiobook 

Subscription tiers. 

10.All presentations, reports, analyses, and studies concerning Your Audiobook 

Subscription pricing, including but not limited to any analysis of consumers' willingness to pay, 

Feature preference tradeoffs, churn/retention impacts, conversion funnels, and the Features 

consumers value in an Audiobook Subscription. 

11.Documents sufficient to show the number of subscribers to Your Audiobook 

Subscriptions, including each separate Audiobook Subscription tier, from January 1, 2023 to the 

present. 



12.Documents sufficient to show, on a monthly basis from January 1, 2023 to the 

present, the total and average number of monthly downloads and/or hours of audiobook 

streaming by Your subscribers. 

13.Documents sufficient to show, on a monthly basis from January 1, 2023 to the 

present, the 100 titles most downloaded and/or listened to by Your subscribers and the 

percentage of total downloads and/or listening hours those titles represent. 

14.AII Documents conceming the Mechanical Licensing Collective, including all usage 

and royalty reporting You have submitted to the Mechanical Licensing Collective, from January 

I, 2023 through the present. 

15.All Documents concerning Spotify's offering of audiobooks. 

16.Documents sufficient to show, from January 1, 2020 to present, Your audiobook 

catalogue shifts, Audiobook Subscription tier restructuring, or changes to the Features of Your 

Audiobook Subscription tiers, including, without limitation, the maximum hours of streaming. 
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Proof of Delivery

 I hereby certify that on Wednesday, September 23, 2026, I provided a true and correct copy

of the Declaration of Charles E. Moulins in Support of Non-Participant Audible, Inc.'s Motion to

Intervene for the Limited Purpose of Responding to Copyright Owners' Motion to Issue a

Subpoena to the Mechanical Licensing Collective to the following:

 Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at

jbranson@kellogghansen.com

 American Association of Independent Music (A2IM), represented by Matthew J Keeley,

served via E-Service at joe@keeleylaw.org

 Apple Inc., represented by Mary C Mazzello, served via E-Service at

mary.mazzello@kirkland.com

 Copyright Owners, represented by Benjamin K Semel, served via E-Service at

Bsemel@pryorcashman.com

 Eight Mile Music Companies, represented by Gwendolyn Seale, served via E-Service at

gwen@gwenseale.com

 George Johnson, represented by George D Johnson, served via E-Service at

george@georgejohnson.com

 Google LLC, represented by Gary R Greenstein, served via E-Service at

ggreenstein@wsgr.com

 Joint Record Company Participants, represented by Susan Chertkof, served via E-Service

at susan.chertkof@riaa.com

 Music Artists Coalition, represented by Timothy Kappel, served via E-Service at

tkappel@wellskappel.com

 Pandora Media, LLC, represented by Todd Larson, served via E-Service at

todd.larson@weil.com

 Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service



at cjs@csanderslaw.com

 Spotify USA Inc., represented by Sarang V. Damle, served via E-Service at

sy.damle@lw.com

 Word Collections, Inc., represented by Eric B Goldberg, served via E-Service at

eric@wordcollections.com

 Signed: /s/ Jedediah Wakefield


	Decl of Charles Moulins ISO Motion to Intervene
	Exhibit 1
	Exhibit 2



