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Determination of Rates and Terms Docket No. 25-CRB-0013-PR
for Making and Distributing (2028-2032)
Phonorecords (Phonorecords V)

COPYRIGHT OWNERS’ REPLY IN SUPPORT OF THEIR MOTION TO ISSUE
SUBPOENA TO NONPARTY MECHANICAL LICENSING COLLECTIVE

The Subpoena consists of a single Request. That Request seeks documents concerning
“the MLC’s claim that Spotify misreported and underpaid mechanical royalties owed under the
rates and terms of 37 C.F.R. Part 385.”' The sole Request focuses on Spotify’s 2024 creation
of a supposed “bundled offering,” into which it unilaterally moved virtually all of its tens of
millions of music subscribers, and the impact that had on Spotify’s mechanical royalty payments
under Part 385. The Request is therefore targeted to the rates and terms to be determined by the
Judges, confirming its relevance. Spotify’s assertion that this limited focus may nonetheless
capture much or all of the documents produced in the Part 385 Litigation confirms how squarely
those documents relate to this proceeding to set the Part 385 rates and terms. The Request could
hardly be more central to this Proceeding.

Spotify contends that the documents can be obtained directly from it, at the same time that
it refuses to provide those documents. When Copyright Owners made the request, Spotify’s
counsel wrote that Spotify “objects to this improper request, and will not produce these materials.”
(Dukanovic Decl. 4 10, Ex. E). That request to Spotify was proper as it directly relates to the

determination of rates and terms in this proceeding.  Spotify’s obstruction — seeking to block

I See Copyright Owners’ Motion to Issue Subpoena to Nonparty Mechanical Licensing Collective (Sep. 11, 2026)
(“Motion” or “Mot.”) (emphasis added). Except where defined herein, capitalized terms are as defined in the Motion.



Copyright Owners from getting documents from the MLC on the grounds that they can be obtained
from Spotify itself, while simultaneously refusing to produce the same documents — is a classic
“catch 22,” revealing Spotify’s intent to prevent these important documents from informing the
Judges’ determination.

That the documents are directly relevant, even if Spotify wishes to prevent both their
production and the Judges from seeing them in evidence, is dispositive of this Motion. The facts
of the Part 385 Litigation — which has shaken the entire industry over Part 385 definition
interpretation — are indisputably “central to the resolution of the proceeding.” Web IV Subpoena
Order at 3.

Satisfying the second element of the operative test, “it is unlikely that the testimony,
documents, or other materials sought in the proposed subpoena will be obtained and presented to
the Judges unless the subpoena issues.” Id. at 4. As stated, Spotify has already refused to produce
the documents sought by the Subpoena. Spotify’s Opposition does not withdraw that refusal nor
suggest that its refusal is conditional. If Spotify intended to produce those documents, it would
have been simple enough to say so. Its Opposition said no such thing.

Further, according to Spotify’s own reading of the statute, as-of-right document discovery
reaches only materials “directly related to” Spotify’s written direct statement. 17 U.S.C. §
803(b)(6)(C)(v). Documents that are directly relevant to the determination to be made by the
Judges and which bear directly on the Copyright Owners’ presentation to the Judges, but that
Spotify wishes to suppress, supposedly fall outside that entitlement. That is the gap the Subpoena
fills and why the Subpoena should be issued.

Further, the burden Spotify and Audible imply does not exist. It is the MLC, not Spotify,
that will be responsible for the entire production in response to the Subpoena, and it was authorized
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by Congress to fulfill precisely that role and has not objected to doing so. Spotify and Audible
bear only their self-imposed burden of opposing the Motion.

Spotify’s argument that the Request does not specify documents with reasonable
particularity is also belied by Spotify’s own Opposition. These documents have already been
collected, reviewed, Bates-stamped, and produced in the Part 385 Litigation, and Spotify has
measured the universe to the gigabyte. (Opp. at 9, 14; Dukanovic Decl. 4 13). There is no
uncertainty about what documents are sought.

Nor is the Motion premature. Discovery in this Proceeding opens on October 5, 2026 and
runs for three months. Notice of Participants, Commencement of Voluntary Negotiation Period,
and Case Scheduling Order, at 5, Dkt. No. 25-CRB-0013-PR (2028-2032) (eCRB No. 78020)
(March 2, 2026). Spotify’s refusal to commit to producing the documents sought coupled with its
opposition to the issuance of the Subpoena, show that it intends to resist production. With a limited
three-month discovery schedule, Spotify can slow-walk any attempt by Copyright Owners to
obtain those documents in discovery and effectively deprive Copyright Owners and the Judges of
highly relevant information.

It is well within the Judges’ discretion to issue the Subpoena now and, given the centrality
of these documents to the Judges, issuance of the Subpoena is appropriate. Web [V Subpoena
Order at 3, n. 7. These documents are central to the Judges’ determination of the appropriate rates
and terms, which includes setting definitions to replace the disputed ones (on which Spotify, by its
own admission, reduced its payment of mechanical royalties to songwriters and publishers by over

€473 million between March 2024 and June 2026 alone).

2 See Spotify Technology S.A. Form 6-K for the month of August, 2026 (available at
https://www.sec.gov/Archives/edgar/data/1639920/000162828026052543/spot-20260630x6xk.htm).
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Simply, there is no reason the Judges should not have access to and knowledge of this finite,
already-assembled set of highly relevant documents at the outset of this Proceeding. This Motion
should be granted.

I. THE PART 385 LITIGATION DOCUMENTS ARE CENTRAL TO THE
RESOLUTION OF THIS PROCEEDING.

These documents are central to the Judges’ task, not merely relevant to it. The Request is
focused on documents concerning the manner in which Spotify undertook, for its own benefit, the
actual implementation of the Part 385 rates and terms, including the definitions under 37 C.F.R. §
385.2. (Mot. at 5). In this proceeding, seeing just how these terms were used (or misused, as
alleged) by the largest Service, is essential information to help the Judges to decide whether to
keep, revise, or replace each of those terms for 2028 through 2032.

Spotify’s own description of the Part 385 Litigation confirms the point, even as it misses a
central further point: did Spotify’s purported “bundle” conform to the Judges’ explanation of how
a “bundled” offering would work and be of benefit to Copyright Owners? Spotify says the
remaining question is “whether third-party audiobook subscription services in the market are
suitable comparators for purposes of evaluating the stand-alone retail price of the non-music
component of Spotify’s Premium Bundle.” (Opp. at 2). That is a Part 385 valuation question,
framed in Part 385 vocabulary. The Judges must decide for 2028 through 2032 whether Spotify’s
“bundled offering” approach is consistent with the intended purpose of a “bundled offering” and
if not, what the appropriate correction going forward should be for purposes of assuring that the
revenue from subscribers is fairly and reasonably allocated.

Spotify also argues that whether it applied the existing regulations correctly lies outside the
Judges’ jurisdiction. (Opp. at 13). This argument is diversion, as Spotify knows full well that
Copyright Owners are not asking the Judges to adjudicate that dispute. But the notion that facts
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concerning a central industry dispute over the actual interpretation of Part 385 language are not
critical to the Judges’ task of fixing rates and terms for the coming five-year period is facially
untenable. The Subpoena seeks documents that the parties to the litigation determined were
relevant and proportional to the question of what Part 385 language means — which bears directly
on this proceeding’s forward-looking rate-setting. Copyright Owners are not asking the Judges to
adjudicate the dispute that is before the federal court in New York.

II. THE SUBPOENA SPECIFIES THE MATERIALS TO BE PRODUCED WITH
REASONABLE PARTICULARITY.

The Subpoena satisfies the requirement that a subpoena “specify with reasonable
particularity the materials to be produced.” 17 U.S.C. § 803(b)(6)(C)(ix). The Request identifies
a closed set: documents produced or exchanged in one identified litigation, concerning one
identified claim in that litigation. Spotify concedes that the set has already been identified to the
precise gigabyte. (Opp. at 9, 14; Dukanovic Decl. § 13). Spotify claims to have precisely identified
the universe of documents at issue. These documents have been reviewed, Bates-stamped, and
produced by Spotify in federal litigation.

Thus, there is no burden on Spotify. The MLC, the entity Congress charged with gathering
and providing documentation for use in proceedings before the Judges, would produce the
documents. The MLC has not claimed overbreadth, has not claimed burden, and has not opposed

the Motion. That is telling. The doomsday burden that Spotify describes does not exist.?

3 Spotify mischaracterizes the notice process prescribed by the Amended Protective Order in the Part 385 Litigation
as being inefficient and onerous (Opp. at 9—10), yet that Order simply requires the MLC to “promptly” provide notice
upon receipt of the requested Subpoena. See Zakarin Decl., Ex. B at§ 17. The Amended Protective Order affirmatively
says, “Nothing herein shall preclude the parties from disclosing material designated to be Confidential Information ...
pursuant to a valid subpoena.” Id. (emphasis added).
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III. IT IS UNLIKELY THAT THESE DOCUMENTS WILL BE OBTAINED AND
PRESENTED TO THE JUDGES UNLESS THE SUBPOENA ISSUES,
SUPPORTING ITS ISSUANCE.

Spotify suggests that it has not refused to provide the documents the Subpoena seeks. Its
own Opposition and supporting Declaration show otherwise. Copyright Owners met and conferred
with Spotify, and Spotify’s counsel then wrote that Spotify “objects to this improper request, and
will not produce these materials.” (Dukanovic Decl. 999, 10, Ex. E).* The Opposition does not
withdraw that refusal. It would have been easy for Spotify to say it has no objection to producing
those documents during the discovery period. It did not say that. Instead, it has refused to commit
to any production even after seeing the Part 385-focused Request. It is not merely “unlikely” that
the documents will be produced without the Subpoena; it is certain to waste judicial resources with
additional motion practice to address Spotify’s confirmed refusal to agree to the production, which
would be part of a slow-walking strategy to hobble the Copyright Owners’ ability to obtain and
use these highly relevant documents.

Spotify reads the Judges’ regulations to bar a subpoena whenever a participant might hold
the same documents (even where the participants have refused to produce those documents on
request). The Judges have not applied the standard that way. In Web IV, the Judges issued a

subpoena to Apple even though Apple objected that the information could be obtained from

SoundExchange because there was “no evidence that SoundExchange ha[d] in fact presented any

4 As Copyright Owners explained in their correspondence with Spotify (see Dukanovic Decl., Ex. E), the request for
the Part 385 Litigation materials had no place among the Initial Disclosure Categories, which were negotiated among
all five Services and the Copyright Owners. Copyright Owners approached Spotify individually because the Request
is defined by Spotify's conduct under Part 385. That the evidence bearing on that conduct came in part from third
parties does not change the subject matter of the Request.

SIn Web IV, the Judges determined that the standard for issuing a subpoena was satisfied where it was “simply
‘unlikely’” that the information and testimony requested in the subpoenas would otherwise be obtained and presented.”
Web IV Subpoena Order at 7. Thus, they issued the subpoena to Apple, despite Apple’s objections that the information
could, theoretically be obtained from SoundExchange. /d. (“Although Apple notes that information [requested by the
subpoena] could be obtained from SoundExchange, there is no evidence that SoundExchange has in fact presented
any or all of that information to the Licensee Services.®)
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or all of that information.” Web IV Subpoena Order at 7. Here there is more than an absence of
evidence. There is a written refusal. And the object of this Subpoena is the MLC, not Spotify.

IV. THE MOTION IS TIMELY, AND THE SCHEDULE OF THIS PROCEEDING
SUPPORTS ITS GRANT AT THIS TIME.

Discovery opens on October 5, 2026 and runs for three months. Notice of Participants,
Commencement of Voluntary Negotiation Period, and Case Scheduling Order, at 5, Dkt. No. 25-
CRB-0013-PR (2028-2032) (¢CRB No. 78020) (March 2, 2026). It is well within the Judges’
discretion to issue the Subpoena now. Web IV Subpoena Order at 3, n. 7. Given the centrality of
these documents, and the condensed discovery schedule that is about to commence, the Judges
should issue the Subpoena now to ensure that the MLC has time to produce and the parties have
time to review and analyze the Part 385 documents sufficient for there to be a complete
presentation of this highly relevant evidence to the Judges. It is appropriate to “diligently seek to
avoid” the substantial impairment that would result without a fully developed record on the issues
to which the Part 385 Litigation documents are central. /d.

V. AUDIBLE’S OBJECTIONS DO NOT SATISFY THE STANDARD AUDIBLE
ITSELF INVOKES.

Copyright Owners do not oppose Audible’s motion to intervene. However, for Audible to
pretend it is not represented by a Participant blinks reality. Audible is owned by Amazon, and has
been since 2008 (according to public information). Amazon is a Participant. In any event,
Copyright Owners disagree with Audible’s position that its production in the Part 385 Litigation
falls outside the Subpoena. It does not. The MLC’s operative complaint alleges that “there are no
standalone products available in the U.S. market that are ‘closely’ or ‘reasonably comparable’ to
Premium’s audiobooks component,” and discusses Audible’s offerings in support of that allegation.
(Zakarin Decl., Ex. A 94 86-95). Spotify says the remaining question in that case is whether third-
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party audiobook services are “suitable comparators” for valuing the non-music component of
Premium. (Opp. at 2). Audible’s materials are related to that very question. Documents that
provide proof of a claim certainly concern that claim and fall squarely within the Subpoena.

The Audible materials matter for a second reason. If they concern Amazon’s or Audible’s
own reporting of an offering as standalone or as bundled, they show a second service’s employment
of the core definitions to reduce mechanical royalties, not Spotify’s alone. Spotify has argued in
the Part 385 Litigation that Amazon is a “similarly-situated” licensee in its “reporting of bundled
offerings consisting of music and audiobooks,” and has asked the MLC to run search terms on

¢ Relevance here does not turn on whether

Amazon’s “bundled music/audiobooks service.”
Audible is a participant. It turns on whether the documents bear on the rates and terms the Judges
must set for the future. The documents sought by the Subpoena certainly do that.

Related to that, Audible’s argument that it disputed the relevance of its documents in the
Part 385 Litigation is misleading, and irrelevant even if it were not untrue. (Mot. to Intervene at
2). Audible voluntarily produced the documents in the Part 385 Litigation. (Moulins Decl. 9 5—
7). It cannot plausibly claim that the documents were irrelevant when it decided to produce them.
It did not move to quash. It made a deliberate decision to produce the very documents. That same
set of finite documents should be produced in this Proceeding.

Audible’s remaining objections are both procedural and baseless. None support denial.

Audible says the Motion should have been served on it under 37 C.F.R. § 351.9(e). On the contrary,

that rule requires only service on “[t]he object of the subpoena,” which is the MLC. In any event,

6 Spotify s Memorandum of Law in Opposition to Plaintiff’s Motion to Strike Spotify s Affirmative Defenses of Unclean
Hands, No. 1:24-cv-03809 (AT), ECF No. 133 at 5, 7 (S.D.N.Y. March 20, 2026), annexed to the Zakarin Reply Decl.
at Exhibit A. Note that Spotify asserted this as a part of an unsuccessful “unclean hands” defense, where Spotify
argued that the MLC had selectively enforced the rights of licensors because it had not “objected to other licensees’
alleged underpayment of royalties.” Order, No. 1:24-cv-03809 (AT), ECF No. 183, at 7 (S.D.N.Y. Sep. 1, 2026),
annexed to the Zakarin Reply Decl. at Exhibit B.
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despite the pretense of being separate from its Amazon parent and affiliates (and hence not being
a Participant that would have received notice of the motion), Audible has now appeared
(presumably alerted to the motion by its Participant affiliate), filed a brief and a declaration, and
been heard, so it has suffered no prejudice. Audible also says Copyright Owners should move
separately for a subpoena to Audible. The materials sit in the MLC’s possession, and a subpoena
to their present custodian imposes less on Audible than a subpoena requiring Audible to collect
and produce them again.

Audible’s protective order argument reads a limitation into a protective order that the order
does not contain. Paragraph 2 restricts use of designated material to the Part 385 Litigation, and
paragraph 17 provides that “[n]othing herein shall preclude the parties from disclosing material
designated to be Confidential Information ... pursuant to a valid subpoena.” (Zakarin Decl., Ex.
B 99 2, 17). There is no further condition. That disposes of Audible’s argument.

V. THE PROTECTIVE ORDER ALREADY PROTECTS AUDIBLE’S MATERIALS,
AND NO MODIFICATION IS NECESSARY.

There is also no need to further amend the Amended Protective Order to provide special
protections or notice procedures for Audible. Audible’s parent, Amazon, has been intimately
involved in the negotiation and drafting of that Protective Order in this case and it provides ample
protection to Audible. In any event, Audible has identified no prejudice distinct from that borne
by every Participant in this Proceeding, including Amazon, each of which is producing a large
volume of sensitive commercial information under the Amended Protective Order.

In the final analysis, it is troubling that Audible does not identify for the Judges that it is
owned by Amazon. Its silence in this regard is difficult to square with its public statements and
corporate position. Audible describes itself publicly as “an Amazon company,” and its Conditions
of Use state that “Audible is an affiliate of Amazon.com Services LLC and the Service is an
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Amazon Service.”” Audible notes that it has its own headquarters and its own chief executive.
(Mot. to Intervene at 3 n.1). But that does not explain why confidentiality protections Amazon
negotiated and accepted for its own sensitive commercial information are inadequate for Audible,
which Amazon owns. As an “Amazon company,” Audible cannot plausibly claim that the
Amended Protective Order negotiated and agreed to by Amazon is somehow insufficient for
Audible. Any documents produced under the Subpoena will be protected by the Amended
Protective Order, just like the documents produced by Amazon.

Audible’s proposed amendments would also give one ostensible nonparticipant control over the
Participants’ use of evidence (and if allowed to proceed in this fashion, could invite Participants
to use their owned affiliates to create evidentiary limits for their benefit). Five business days’
written notice before any filing that references Audible’s materials or any examination concerning
them, and a ten-day right to prevent production, cannot be administered on the schedule in this
proceeding. (Mot. to Intervene at 10-11). And, given the ample protection already provided by
the Amended Protective Order, these amendments are wholly unnecessary. If the Judges conclude
that some further protection is warranted, the narrower course is to confirm that the MLC will
designate Audible’s materials Restricted under the Amended Protective Order, which Audible
acknowledges would already occur.

CONCLUSION

For the foregoing reasons, the Judges should grant the Motion and issue the requested

Subpoena to the MLC, in the form proposed or as narrowed under Section II above.

DATED: September 30, 2026

7 See Audible Homepage (available at www.audible.com), annexed to Zakarin Reply Decl. at Exhibit C; see also
Audible  Service  Conditions of Use (available at  https://www.audible.com/legal/conditions-of-
use?ref=a_hp nfo adbl nav_footer conditions of use ), annexed to Zakarin Reply Decl. at Exhibit D.
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http://www.audible.com/

By: /s/Donald S. Zakarin

Donald S. Zakarin (N.Y. Bar No. 1545383)
Benjamin K. Semel (N.Y. Bar No. 2963445)
Frank P. Scibilia (N.Y. Bar No. 2762466)
PRYOR CASHMAN LLP

7 Times Square

New York, New York 10036

Telephone: (212) 421-4100
bsemel@pryorcashman.com
fscibilia@pryorcashman.com
dzakarin@pryorcashman.com

Counsel for the National Music Publishers’ Association, Inc.
and the Nashville Songwriters Association International
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| hereby certify that on Wednesday, September 30, 2026, | provided a true and correct copy
of the Copyright Owners' Reply in Support of Their Motion to Issue Subpoena to Nonparty
Mechanical Licensing Collective to the following:

Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at
joranson@kellogghansen.com

American Association of Independent Music (A2IM), represented by Matthew J Keeley,
served via E-Service at joe@keeleylaw.org

Apple Inc., represented by Mary C Mazzello, served via E-Service at
mary.mazzello@kirkland.com

Eight Mile Music Companies, represented by Gwendolyn Seale, served via E-Service at
gwen@gwenseale.com

George Johnson, represented by George D Johnson, served via E-Service at
george@georgejohnson.com

Google LLC, represented by Gary R Greenstein, served via E-Service at
ggreenstein@wsgr.com

Joint Record Company Participants, represented by Susan Chertkof, served via E-Service
at susan.chertkof@riaa.com

Music Artists Coalition, represented by Timothy Kappel, served via E-Service at
tkappel@wellskappel.com

Pandora Media, LLC, represented by Todd Larson, served via E-Service at
todd.larson@weil.com

Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service
at cjs@csanderslaw.com

Spotify USA Inc., represented by Sarang V. Damle, served via E-Service at
sy.damle@Iw.com



Word Collections, Inc., represented by Eric B Goldberg, served via E-Service at
eric@wordcollections.com

Signed: /s/ Donald S Zakarin





