Electronically Filed
Docket: 25-CRB-0013-PR (2028-2032)
Filing Date: 10/02/2026 01:04:24 PM EDT

Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

Inre

Docket No. 25-CRB-0013-PR

Determination of Rates and Terms for Making (2028-2032)

and Distributing Phonorecords
(Phonorecords V)

RECORD COMPANY PARTICIPANTS’ REPLY TO ORDER 10 REGARDING
PROPOSED SETTLEMENT FOR SUBPART B CONFIGURATIONS

Pursuant to Order 10 issued by the Copyright Royalty Judges on September 18, 2026 (the
“Order”), Sony Music Entertainment, UMG Recordings, Inc., Warner Music Group Corp., and the
American Association of Independent Music (“A2IM”) (collectively, the “Record Company
Participants™),! hereby file this Reply in support of the settlement between the Record Company
Participants on the one hand, and the Publisher/Songwriter Participants® on the other hand,
described in the Movants’3 June 29, 2026 motion (the “Settlement”).

The Settlement reflects a broad industry consensus to continue the rate structure and annual
inflation adjustments that the Judges previously adopted in the Phonorecords IV proceeding. The
Movants who negotiated the Settlement represent a diverse array of stakeholders in the music
industry, including representatives of artists, songwriters, independent publishers, and both major
and independent record companies. These stakeholders constitute the vast majority of the overall
music industry, the vast majority of the market for “mechanical” rights for Subpart B

Configurations,* and the vast majority of parties that have historically participated in Section 115

! Sony Music Entertainment, UMG Recordings, Inc., and Warner Music Group Corp. together are generally known in
this proceeding as the “Joint Record Company Participants.” This filing uses a different term because A2IM also joins
in this filing.

% The term “Publisher/Songwriter Participants” refers to The National Music Publishers’ Association, Inc. (“NMPA”),
Nashville Songwriters Association International (“NSAI”), and the Music Artists Coalition (“MAC”) collectively.

> The term “Movants” refers to the Publisher/Songwriter Participants and the Record Company Participants
collectively.

* The term “Subpart B Configurations” refers to physical phonorecords, permanent downloads, ringtones, and music
bundles presently addressed in 37 C.F.R. Part 385 Subpart B.
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proceedings. Because the Settlement reflects consensus among this broad and diverse coalition—
indeed, a more broad and more diverse coalition than the one that settled Phonorecords IV—the
Judges should adopt it.

The policy of the Copyright Act also strongly supports adopting the Settlement. Congress
made clear that the rate-setting procedures in the Copyright Act are “intend[ed]” to “facilitate and

5> Consistent with Congress’s

encourage settlement agreements for determining royalty rates.”
expressed intent, the Judges may decline to adopt a settlement for all participants only if
(1) participants object to the agreement, and (2) the judges “conclude, based on the record before
them if one exists, that the agreement does not provide a reasonable basis for setting statutory
terms or rates.”® That standard expresses Congress’s preference for settlements in two ways. First,
it makes clear that the objecting participants in this proceeding bear the burden to show that the
Settlement is not reasonable. Rather than placing the burden on settling parties to prove their
settlements are reasonable, Congress directed the Judges to adopt settlements unless objectors
demonstrate they are not reasonable.’

Second, Section 801(b)(7) clearly indicates that the Movants are not required to develop
any factual record before the Settlement is adopted.® Rather, the Judges must evaluate a settlement
based on whatever record exists when the settlement is reached, which could be none at all. That
is why Section 801(b)(7) expressly contemplates the adoption of a settlement in the absence of a
record.’

Indeed, a primary reason that parties choose settlement is to avoid the costs of developing
arecord through litigation and the risks associated with litigating a claim. That is specifically true

of the parties to the Settlement here, including the Record Company Participants. In particular,

A2IM joined this proceeding as a participant for the first time this cycle because its members

> H. Rep. No. 108-408, at 30 (2004).

17 U.S.C. § 801(b)(7)(A)(ii) (emphasis added).

" See id.; see also Final Rule, 87 Fed. Reg. 76937, 76941 (Dec. 16, 2022) (“2022 Final Rule”) (adopting prior
settlement where “[t]he entirety of the record before the Judges, including the arguments [George Johnson] and other
commenters presented, is insufficient for the Judges to determine that the agreed rates and terms are unreasonable.”).
¥ See 17 U.S.C. § 801(b)(7)(A)(ii).

% Id.; see also id. § 801(b)(7)(A) (permitting the Judges to adopt a settlement “at any time during the proceeding™).
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wanted a seat at the table to negotiate the Subpart B rates and obtain a workable, certain outcome
while controlling its litigation costs. The Settlement achieves these goals. If the Settlement is
rejected and A2IM is forced to incur further litigation costs, it will have to account for those costs
in its position regarding what the Subpart B rates should be and it will have less incentive to make
the compromises that helped produce the Settlement itself.

Ultimately, because settling allows parties to avoid the costs and uncertainty of litigation,
a settlement is properly adopted under Section 801(b)(7) even where there is no guarantee that a
fully contested proceeding would produce the same outcome. The Judges reached this exact
conclusion in Phonorecords 1V. Even though objectors and commenters in that proceeding
proposed other methods to adjust the royalty rate for inflation, the Judges’ final rule adopting the
rates set forth in the Settlement as the statutory royalty rates stated that those rates were not
unreasonable even though they might not have been the ones “the Judges would have chosen after
a fully contested proceeding.”'® The Judges noted that the settlement in Phonorecords IV “was
arrived upon in part to avoid costly and uncertain litigation, which would involve a number of
disputed issues.”!! For the same reason, any claim that further costly litigation in Phonorecords V
potentially might produce terms more favorable to one side should not prevent the Judges from
adopting the Settlement. That is especially true when such a claim is made by non-participants
who would not have to bear any of the costs of further litigation.

With these principles in mind, the Record Company Participants proceed to respond to the
three objections and ten enumerated questions identified in the Order. The passages of the Order
that set forth these objections and questions are copied below in bold text (with footnotes omitted)

and are followed by the Record Company Participants’ responses.

192022 Final Rule at 76942.
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L. Responses to Three Objections

1. The Settlement Was Negotiated at Arm’s Length.

First, as the Society of Composers & Lyricists state, there are “questions whether the
proposed settlement was truly negotiated at arm’s length.” Objection to Proposed
Phonorecords V Settlement by The Society of Composers & Lyricists, Docket No. 25-CRB-0013-
PR (2028-2032) at 2 (eCRB No. 79349). The objectors and commenters raising this issue
urge the Judges to reject the proposed settlement for similar reasons asserted in the
Phonorecords IV settlement rejection (37 Fed. Reg. 18342, 18344-45 (March 30, 2022)
(discussing conflict of interest in withdrawal of Settlement in Phonorecords IV)).

The Settlement was negotiated at arm’s length by parties representing a diverse set of
stakeholders with opposing interests. As noted in the Motion, these stakeholders and parties are:
e major and independent music publishers, including songwriters, represented by NMPA;;
e additional songwriters, including those who directly publish and license their own
music, represented by NSAI;
e music creators, including songwriters, represented by MAC;
¢ independent record companies represented by A2IM; and
e the major record companies that operate three of the largest recorded music businesses
in the United States.
To be clear, when we refer to independent music publishers and independent record companies,
we mean music publishers and record companies that are independent of the three major music
companies that have significant interests in both music publishing and recorded music. Notably,
these Movants represent even greater diversity and a broader base than the parties to the prior
settlement in Phonorecords IV. The Judges approved that settlement even though it did not include
MAC or A2IM, which are independent from and whose interests differ from the other songwriter
and record company parties.
As in Phonorecords 1V, there is no evidence of any misconduct or any issue arising from
conflicts of interest that would justify rejecting the Settlement. As the Judges have previously

held, the overlapping ownership of some record companies and music publishers does not establish



that the parties did not negotiate in good faith.!? The Judges noted that while “conflicts are inherent
if not inevitable in the existing composition of the negotiating parties . . . [t]he corporate
relationships involving the record labels on the one hand and the publishers on the other alone do
not suffice as probative evidence of wrongdoing.”!3

It has always been true that the Record Company Participants whose parent companies also
own music publishers do not control the numerous independent publishers represented in the
negotiations by NMPA and NSAI. But in this proceeding, no objector has even alleged, let alone
demonstrated, any perceived conflict of interest between the independent record companies
represented by A2IM and any publisher, or between any creator or songwriter represented by NSAI
or MAC and any record company. Consequently, the overlapping ownership of a small number of
entities did not prevent negotiations from being conducted fairly and at arm’s length.

2. The Settlement Does Not Create a Downward Adjustment on Subpart B
Royalties.

Second, Songwriters Guild of America and Word Collections (collectively, the “Independent
Music Creators”) objected to the omission of inflationary statistics from 2021 and 2022 and
further asserted that the settlement creates a downward adjustment on subpart B royalties
without fully explaining the applicable rules and resulting annual rate adjustments. See
Independent Music Creators (Songwriters Guild of America and Word Collections) -- Objection
To Proposed Subpart B Settlement, Docket No. 25-CRB-0013-PR (2028-2032) at 8-11 (omitted
2021-2022 inflation) and 11-14 (inadequate explanation) (eCRB No. 79342). Relatedly,
another objector, the Society of Composers & Lyricists, objected to the missing inflation data
from 2021 and 2022, asserting that the 12-cent base rate omits CPI-U statistics for 2021 and
2022 only because these data were unavailable at the time the Phonorecords IV settlement
was the subject of objection and comment. Objection to the Proposed Phonorecords V Subpart
B Settlement at Section IV (eCRB No. 79349) (discussing missing inflation).

The Settlement does not create a downward adjustment on Subpart B royalties, nor does it
fail to explain fully the applicable rules and resulting annual rate adjustments (both of which
remain unchanged from the rules and rate adjustments currently in effect). To be clear, the

proposed rates for 2028-2032 pick up where the 2023-2027 rates leave off by continuing the

122022 Final Rule at 76941.
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annual cost-of-living adjustments already in place according to the formula already in place.'* This
means that the rate for 2028 will be 12 cents plus the cumulative CPI-U increase from November
2022 through November 2027, just as the current rate is 12 cents plus the cumulative CPI-U
increase from November 2022 through November 2025, resulting in an effective rate of 13.1
cents.!> Or, to put it another way, the 2028 rate will be the 2027 rate plus a one-year CPI-U based
cost-of-living adjustment. The Movants chose to leave the existing formula intact rather than
proposing a new cents rate for 2028 due to the impossibility of guessing in advance what the
magnitude of the 2026 and 2027 CPI-U-based adjustments would be.

Similarly, there was no omission of inflationary statistics from 2021 and 2022. This
objection is an inappropriate collateral attack on the result of the last proceeding. The 12-cent per-
work rate agreed to for 2023 in Phonorecords IV was regarded as a reasonable increase to the
existing 9.1-cent per-work rate “negotiated on behalf of the vast majority of parties that historically

»16 Importantly, in

have participated in Section 115 proceedings before the Judges.
Phonorecords 1V, some songwriters and songwriter groups raised contemporaneous arguments

about the omission of CPI-U adjustments for 2021 and 2022,'” yet the Judges found 12 cents to be

14 See Mot. at 1-2 (“the Parties have agreed that the Subpart B Configuration Rates and Terms presently set forth in
37 C.F.R. Part 385 Subpart B, along with related provisions in Subpart A, should not be amended except for continuing
inflation adjustments to the rates for physical phonorecords and permanent downloads , and thus should continue as
set forth in 37 C.F.R. § 385.10 and § 385.11(a)(2), (b), and (c) (with § 385.11(a)(1) continuing to reflect the current
year’s rate calculated in accordance with § 385.11(a)(2))” (emphasis added), available at https:/app.crb.gov/
document/download/78742); see also 37 C.F.R. 385.11(a)(2) (which requires the CRB to “adjust the royalty rates in
paragraph (a)(1) of this section each year to reflect any changes occurring in the cost of living as determined by the
most recent Consumer Price Index for All Urban Consumers (U.S. City Average, all items) (CPI-U) published by the
Secretary of Labor before December 1 of the preceding year™).

15 As an alternative to the per-work rate, Subpart B also provides for a per-minute rate that allows works with longer
playing times to earn mechanical royalties in excess of the per-work rate. The Settlement preserves this structure. For
ease of reference, and consistent with the objections and questions posed in Order 10, this Reply refers only to the
per-work rate.

162022 Final Rule at 76941.

17 See, e.g., Comments of George Johnson at 13, June 12, 2022, available at https://app.crb.gov/document/
download/26848; Additional Comments by George Johnson at 3, June 20, 2022, available at https://app.crb.gov/
document/download/26897; Comments of Helienne Lindvall, David Lowery and Blake Morgan at 10-15, July 1,
2022, available at https://app.crb.gov/document/download/26940; Comments of Gwendolyn Seale at 2-3, July 1,
2022, available at https://app.crb.gov/document/download/26941; Comments Submitted by the Songwriters Guild of
America, Inc., the Society of Composers & Lyricists, Music Creators North America, and the individual music creators
Rick Carnes and Ashley Irwin, and endorsed by the Music Creator Groups Noted on the Appended Listing at 3, July
1, 2022, available at https://app.crb.gov/document/download/26942.
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a reasonable per-work rate for 2023 and adopted the proposed statutory royalty rates and terms for

Subpart B Configurations. In the 2022 Final Rule, the Judges observed that the parties to the

Settlement “clearly concluded that the rates and terms were acceptable to both sides.”!®

It is unequivocally clear from the 2022 Final Rule that the Judges considered and overruled
the objections and comments regarding the adequacy of a 12-cent per-work rate for 2023, including
complaints that the 2023 per-work rate did not adequately account for inflationary metrics for 2021
and 2022. According to the Judges:

In making this finding, the Judges are not indicating that the particular method of
adjusting for inflation in the settlement is superior to methods offered by parties
that voiced their opposition to Proposed Settlement 2, or that Proposed Settlement 2
represents an approach to inflation that the Judges would have chosen after a fully
contested proceeding. In making this finding, the Judges observe that the Moving
Parties clarified that Proposed Settlement 2 was arrived upon in part to avoid costly
and uncertain litigation, which would involve a number of disputed issues. Their
inflation adjustment is but one of several provisions, and thus is bound-up with the
entirety of the parties’ negotiated compromises. In this context, the Judges have no
reason to find that the inflation adjustment is unreasonable or should otherwise
justify a rejection of the settlement. '’

It would be inappropriate to indulge the objecting participants’ effort to relitigate this same issue

in Phonorecords V merely because they did not support the result in Phonorecords 1V.

3. Declining Ringtone Prices and Revenues Do Not Support a Rate Increase.

Third, participant Eight Mile Music Companies objected to the freezing of the Ringtone
royalty rate as unreasonable, arguing as follows: [T]he mechanical royalty rate for the
ringtone has remained 24 cents since 2009. Given the Judges’ rationale in Phonorecords IV
that static rates are unreasonable, retaining a freeze on the ringtone format is certainly
unreasonable after 17 years. If the Proposed Settlement is adopted, the ringtone rate will
have been frozen for 23 years. A rate of 38.7 cents for 2028 is reasonable for this format,
which can be attained by indexing the 24 cent rate to 2028, using an inflation rate of 2.5%
from 2027-2028, followed by annual cost-of-living adjustments. Objection of the Eight Mile
Music Companies to the Proposed Subpart B Settlement, Docket No. 25-CRB-0013-PR (2028-
2032) at 14 n.16 (eCRB No. 79348).

The mechanical royalty rate for ringtones should not be increased because ringtone prices

and revenues have been declining for nearly two decades. In the early 2000s, ringtones sold for

182022 Final Rule at 76941.
192022 Final Rule at 76942.



as much as $5 to $6 each.?’ Today, prices range from 99 cents to $1.29.2! Wholesale ringtone
revenues have also shrunk significantly, peaking at approximately $533 million in 2007 and
steadily falling to $45 million in 2013 to just over $4 million in 2025.2> These declines show no
signs of abating, given that today’s smartphones can make any sound into a ringtone for free.??

Maintaining the royalty rate for ringtones at 24 cents is reasonable given these declines.
This rate was established in 2009 based on evidence from around the peak of the market that the
retail price of ringtones was as much as $1.99 and the average wholesale price for ringtones was
$1.20.2* The Judges derived this rate by calculating 20% of the $1.20 wholesale price, which
equals 24 cents.?> Applying this same method today—with retail prices as low as 99 cents and
even lower wholesale prices—would produce a royalty rate considerably lower than 24 cents.
Even so, the Settlement maintains the current rate. Under this reasonable compromise, the
percentage of each ringtone sale allocated to mechanical royalties will actually increase if ringtone
prices continue their decades-long decline.

Continually increasing the ringtone rate while prices decline would be infeasible and
dangerous to the already-declining ringtone market. At the 38.7-cent base rate that the Eight Mile
Music Companies propose, mechanical royalties would absorb 30% or more of the retail price of
most ringtones, and an even greater share of the wholesale price. The statutory mechanical royalty
rate for ringtones is already a much larger share of the retail price than for music distributed
through other means. This share would almost certainly increase each year as the rate was adjusted
consistent with the CPI, and would increase even more quickly if ringtone prices continue to

decline. The 38.7-cent rate would leave little remaining for other stakeholders who also need to

2 Shellie Nelson, The Rise and Fall of the Cellphone Ringtone (May 10, 2013), https://www.wqad.com/article/
news/local/drone/8-in-the-air/the-rise-and-fall-of-the-cellphone-ringtone/526-28d2482b-33e7-4beb-af3f-0b4e7dd3ae
es8.

! Roman Loyola, How to Create a Custom Ringtone for Your iPhone (Jan. 23, 2025), https://www.macworld.com/
article/616018/how-to-custom-ringtone-iphone.html.

22 U.S. Revenue Database, RIAA.com, https://www.riaa.com/u-s-sales-database (last visited Oct. 1, 2026); see also
Joint Comment in Support of Adoption of Settlement for Statutory Royalty Rates and Terms for Subpart B
Configurations at 1 n.2, Aug. 10, 2026, available at https://app.crb.gov/document/download/79358.

» Loyola, supra.

2% Final Rule, 74 Fed. Reg. 4510, 4522 (Jan. 26, 2009).

B Id.
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https://www.wqad.com/article/news/local/drone/8-in-the-air/the-rise-and-fall-of-the-cellphone-ringtone/526-28d2482b-33e7-4beb-af3f-0b4e7dd3aee8
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https://www.macworld.com/article/616018/how-to-custom-ringtone-iphone.html
https://www.macworld.com/article/616018/how-to-custom-ringtone-iphone.html
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https://app.crb.gov/document/download/79358

receive a portion of the sale price of ringtones if they are going to sell ringtones. In other words,
if ringtone prices continued to decline while the royalty rate steadily increased, selling ringtones
could become unprofitable, threatening the market’s continued existence.

Moreover, the Settlement’s ringtone rate is reasonable given the ongoing decline in
ringtone revenue. Wholesale ringtone revenues peaked at approximately $533 million in 2007 and
have fallen steadily for nearly two decades to just over $4 million in 2025.2° Given the ringtone
market’s decline, it is reasonable for the Movants to carry over the historic rate rather than litigate
now about whether the rate should be a little different. With only a few million ringtones sold, the
cost of litigating ringtone statutory mechanical royalty rates could easily exceed the total economic
effect of any change that might be made. Because total ringtone mechanical royalty payments are
so small, it is not surprising that none of the objectors and commenters have identified any specific
harm they or their constituents have experienced due to this royalty rate. Nor did they identify any
specific harm that maintaining the rate would cause in the future.

To the contrary, the objections and comments all but admit that ringtone mechanical royalty
revenue is de minimis. The Songwriters Guild of America and Word Collections proclaim that
adjusting the ringtone rate would not change the Settlement’s overall effect on their constituents
“by one iota” because “total ringtone mechanical royalties generate just a few million dollars per
year for music creators and publishers.”?” The Society of Composers and Lyricists acknowledge

28 The ringtone royalty

that “the ringtone market has shrunk considerably since first introduced.
issue is literally a footnote to the Eight Mile Music Companies’ objection.?’ As the Judges have
noted with respect to different provisions in previous settlements, the ringtone royalty “is but one

of several provisions, and thus is bound-up with the entirety of the parties’ negotiated

26 U.S. Revenue Database, RIAA.com, https://www.riaa.com/u-s-sales-database (last visited Oct. 1, 2026); see also
Joint Comment in Support of Adoption of Settlement for Statutory Royalty Rates and Terms for Subpart B
Configurations at 1 n.2, Aug. 10, 2026, available at https://app.crb.gov/document/download/79358.

*7 Independent Music Creators (Songwriters Guild of America and Word Collections) — Objection to Proposed Subpart
B Settlement at 16-17, Aug. 8, 2026, available at: https://app.crb.gov/document/download/79342.

28 Comment to the Proposed Phonorecords V Subpart B Settlement by the Society of Composers & Lyricists at 5,
Aug. 10, 2026, available at: https://app.crb.gov/document/download/79349.

2 Objection of the Eight Mile Music Companies to the Proposed Subpart B Settlement at 14 n.16, Aug. 10, 2026,
available at: https://app.crb.gov/document/download/79348.
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compromises.”*’ Complaints about the ringtone royalty rate, which objectors effectively concede
generates only de minimis total mechanical royalty payments, cannot justify rejecting the

Settlement.3!

1I. Responses to Enumerated Questions

1. Does the settlement include a mechanical base rate of 12 cents? If so, why is it
reasonable for the mechanical floor rate to not track increases in the CPI-U?

The Settlement does not include a mechanical royalty base rate of 12 cents for 2028-2032,
and the rates for 2028-2032 do track increases in CPI-U as calculated in November of the prior
year, just as under the current rate structure. The objections to the contrary reflect a
misunderstanding of how the inflation adjustment mechanism in the existing regulations works.
There is also no mechanical floor rate.

Twelve cents was the negotiated statutory per-work mechanical royalty rate for 2023
approved by the Judges in the last proceeding.?? As the Judges understand well, since they perform
calculations off the 12-cent number every year when they adjust the rates, the 12-cent rate from
2023 has been the base for CPI adjustments ever since 2023. Under the new Settlement, the Judges
would continue to make the same calculations and adjustments. Thus, the per-work rate under the
Settlement for 2028 will be 12 cents plus the cumulative CPI-U increase from November 2022
through November 2027, just as the current (i.e., 2026) per-work rate is 12 cents plus the
cumulative CPI-U increase from November 2022 through November 2025.

2. If a 12-cent base rate is being applied in the settlement, why is it still being

applied?

The Settlement retains the 12-cent figure in the regulations only because that rate has been
the basis for CPI adjustments ever since 2023, and those CPI adjustments are proposed to continue

without interruption. Importantly, the Settlement retains the language in the regulations setting the

392022 Final Rule at 76942.

31 See id.

32 Final Rule, 87 Fed. Reg. 76937, 76942 (Dec. 16, 2022) (“2022 Final Rule”); Joint Motion to Adopt New Settlement
of Statutory Royalty Rates and Terms for Subpart B Configurations at 1, May 5, 2022, available at
https://app.crb.gov/document/download/26619.
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“Base Rate” as “the CPI-U published in November, 2022,” and calculates annual inflation
adjustments by comparing the Base Rate to the updated CPI-U published before December 1 of
the year before the new rate becomes effective. Thus, the rate for 2028 will be 12 cents plus the
cumulative CPI-U increase from November 2022 through November 2027.

There was no reason to change the 12-cent figure and the November 2022 Base Rate
because the Settlement provides that CPI adjustments will continue on the same basis as under the
current rate structure approved by the Judges. The alternative approach—to state a new base rate
for 2028 in the Settlement—would have required the Movants to guess at what the CPI-U will be
in November 2027. Continuing to use 12 cents as the basis for the CPI adjustments allows the
2028 rate to accurately reflect the actual CPI-U increases through 2027.

3. Are calculations of increases in the CPI-U — that were used by the Movants to

set the settlement rate base rate of 12-cents — inclusive of the 2021 and 2022
CPI-U increases? If not, why not?

This question reflects a misunderstanding of the current Settlement and the settlement
approved by the Judges in Phonorecords IV. In Phonorecords 1V, the Judges approved a negotiated
settlement setting a 12-cent rate for 2023.33 The current Settlement continues, without interruption,
the trajectory of annual CPI-U based increases that have been in place since then.

To the extent that the question is asking about the rationale for the settlement in
Phonorecords 1V, the basis for that settlement is now irrelevant. It was adopted by the Judges five
years ago>* and any time to challenge it has long since passed. In any event, the parties to the last
settlement did not arrive at the 12-cent base rate for 2023 by mathematically applying CPI-U based
increases. Rather, they reached a negotiated agreement to raise the Subpart B per-work rate for
physical products and downloads from 9.1 cents to 12 cents. The Judges went on to approve that

settlement, finding it reasonable.®

332022 Final Rule at 76942,
*d.
33 See generally, 2022 Final Rule.
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Importantly, the Judges approved the Phonorecords IV settlement notwithstanding
contemporaneous objections and comments raising this very issue. Specifically, various members
of the songwriter community objected to the second settlement in Phonorecords IV on the ground
that the 12-cent per-work rate for 2023 did not account for inflation in 2021 and 2022.3% The
Judges considered those objections and still found that the settlement provided a reasonable basis
for setting statutory rates and terms.

In particular, the Judges concluded:

In making this finding, the Judges are not indicating that the particular method of
adjusting for inflation in the settlement is superior to methods offered by parties
that voiced their opposition to Proposed Settlement 2, or that Proposed Settlement 2
represents an approach to inflation that the Judges would have chosen after a fully
contested proceeding. In making this finding, the Judges observe that the Moving
Parties clarified that Proposed Settlement 2 was arrived upon in part to avoid costly
and uncertain litigation, which would involve a number of disputed issues. Their
inflation adjustment is but one of several provisions, and thus is bound-up with the
entirety of the parties’ negotiated compromises. In this context, the Judges have no
reason to find that the inflation adjustment is unreasonable or should otherwise
justify a rejection of the settlement.3’

It would be inappropriate to relitigate the 2023 rate in Phonorecords V merely because certain
participants and commenters did not support the Judges’ decision in Phonorecords IV.
4. If the increases in the CPI-U for 2021 and 2022 were to be included in the

inflation adjustment, what would be the calculation of your proposed
settlement base rate? Why is the base rate not calculated as 13.7 cents?

This question reflects a misunderstanding of the current Settlement and how it relates to
the settlement approved in Phonorecords IV. This Settlement is for 2028—-2032 and continues,

without interruption, the annual CPI-U based adjustments that apply under the settlement approved

3¢ Proposed Rule, 87 Fed. Reg. 33093 (June 1, 2022); See, e.g., Comments of George Johnson at 13, June 12, 2022,
available at https://app.crb.gov/document/download/26848; Additional Comments by George Johnson at 3, June 20,
2022, available at https://app.crb.gov/document/download/26897; Comments of Helienne Lindvall, David Lowery
and Blake Morgan at 1015, July 1, 2022, available at https://app.crb.gov/document/download/26940; Comments of
Gwendolyn Seale at 2-3, July 1, 2022, available at https://app.crb.gov/document/download/26941; Comments
Submitted by the Songwriters Guild of America, Inc., the Society of Composers & Lyricists, Music Creators North
America, and the individual music creators Rick Carnes and Ashley Irwin, and endorsed by the Music Creator Groups
Noted on the Appended Listing at 3, July 1, 2022, available at https://app.crb.gov/document/download/26942.
372022 Final Rule at 76942.
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by the Judges in Phonorecords IV. Inflation in the years preceding the 2023—-2027 rate period has
nothing to do with the rates for 2028-2032. Given that these same questions were, in essence,
asked and answered in the Phonorecords IV proceeding, it is not appropriate to relitigate them
here.

To the extent that the question is asking about the rationale for the settlement in
Phonorecords 1V, the parties to the last settlement did not arrive at the 12-cent per-work rate for
2023 by mathematically applying CPI-U increases. Rather, they reached a negotiated agreement
to raise the Subpart B rate for physical product from 9.1 cents to 12 cents. The Judges went on to
approve that settlement, finding it reasonable.®

Under the Phonorecords V Settlement, the rate for 2028 is 12 cents plus the cumulative
CPI-U increase from November 2022 through November 2027. The current rate (i.e., the 2026
rate) is 13.1 cents,*® which reflects 12 cents plus the cumulative change in CPI-U between
November 2022 and November 2025.4° Applying the changes in the consumer price index
projected by the Congressional Budget Office,*' the 13.1-cent rate for 2026 can be expected to
increase to about 13.4 cents in 2027 (assuming an increase of 2.4% in CPI) and to about 13.7 cents
in 2028 (assuming an increase of 2.3% in CPI) and will continue to be subject to annual cost-of-
living adjustments in each subsequent year through 2032. In other words, the 2028 rate is in fact
currently projected to be about 13.7 cents. However, it was not the parties’ agreement to hardwire
that projection in the Settlement. Rather 13.7 cents assumes the Congressional Budget Office’s

current projections for future inflation are accurate.

38 See generally, 2022 Final Rule.

90 Fed. Reg. 55044, 55045 (Dec. 1, 2025).

40 The 2026 rate was actually based on the October 24, 2025 CPI-U. Almost all the other years take the November
number but last year they were published too late. See 90 Fed. Reg. 55044, 55044 n.3 (Dec. 1, 2025).

1 Congressional Budget Office, CBO’s Current View of the Economy From 2026 to 2028 (Jan. 2026), Table 1,
available at https://www.cbo.gov/publication/62005.
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5. Explain why it would be economically accurate to omit the CPI-U increases
for 2021 and 2022 in the settlement rates for the Phonorecords V period?

This question reflects a misunderstanding of the current Settlement and how it relates to
the settlement approved in Phonorecords IV. This Settlement is for 2028—2032 and continues,
without interruption, the annual CPI-U adjustments that apply under the settlement approved by
the Judges in Phonorecords IV for the years 2023-2027. Inflation in the years preceding 2023 has
nothing to do with the rates for 2028-2032. Willing buyers and sellers setting rates for 2028-2032
would care about recent conditions and the last settlement, not conditions from before the effective
date of the last settlement.

To the extent that the question is asking about the rationale for the settlement in
Phonorecords 1V, the basis for that settlement is now irrelevant. It was adopted by the Judges five
years ago*? and any time to challenge it has long since passed. In any event, the parties to the last
settlement did not arrive at the 12-cent base rate for 2023 by mathematically applying CPI-U based
increases. Rather, they reached a negotiated agreement to raise the Subpart B rate for physical
product from 9.1 cents to 12 cents. The Judges went on to approve that settlement, finding it
reasonable.*

Importantly, the Judges made that finding notwithstanding contemporaneous objections
and comments concerning this very issue. Various members of the songwriter community objected
to the second settlement in Phonorecords IV on the ground that the 12-cent rate for 2023 did not
account for inflation in 2021 and 2022.* The Judges considered those objections and still found

that the settlement provided a reasonable basis for setting statutory royalty rates and terms.

422022 Final Rule at 76942,

# See generally, 2022 Final Rule.

* Proposed Rule, 87 Fed. Reg. 33093 (June 1, 2022); See, e.g., Comments of George Johnson at 13, June 12, 2022,
available at https://app.crb.gov/document/download/26848; Additional Comments by George Johnson at 3, June 20,
2022, available at https://app.crb.gov/document/download/26897; Comments of Helienne Lindvall, David Lowery
and Blake Morgan at 1015, July 1, 2022, available at https://app.crb.gov/document/download/26940; Comments of
Gwendolyn Seale at 2-3, July 1, 2022, available at https://app.crb.gov/document/download/26941; Comments
Submitted by the Songwriters Guild of America, Inc., the Society of Composers & Lyricists, Music Creators North
America, and the individual music creators Rick Carnes and Ashley Irwin, and endorsed by the Music Creator Groups
Noted on the Appended Listing at 3, July 1, 2022, available at https://app.crb.gov/document/download/26942.
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In particular, the Judges concluded:

In making this finding, the Judges are not indicating that the particular method of
adjusting for inflation in the settlement is superior to methods offered by parties
that voiced their opposition to Proposed Settlement 2, or that Proposed Settlement 2
represents an approach to inflation that the Judges would have chosen after a fully
contested proceeding. In making this finding, the Judges observe that the Moving
Parties clarified that Proposed Settlement 2 was arrived upon in part to avoid costly
and uncertain litigation, which would involve a number of disputed issues. Their
inflation adjustment is but one of several provisions, and thus is bound-up with the
entirety of the parties’ negotiated compromises. In this context, the Judges have no
reason to find that the inflation adjustment is unreasonable or should otherwise
justify a rejection of the settlement.*’

It would be inappropriate to reconsider those same issues in Phonorecords V merely because

some commenters did not support the Judges’ decision in Phonorecords IV.

6. Why is the ringtone rate not adjusted for inflation? If the reason is, in whole
or part, because the Movants considered ringtone revenue to be de minimis,
how was it concluded, if at all, that a de minimis characterization was
applicable to songwriters and lyricists other than those represented in
settlement discussions by any of the Movants parties?

The ringtone rate is not adjusted for inflation because both prices and revenue from
ringtones are in long-term decline. In other words, the ringtone market is experiencing deflation.
Given the state of the ringtone market, maintaining the current 24-cent royalty rate is eminently
reasonable.

First, the ringtone rate in the Settlement is reasonable given the ongoing decline in ringtone
prices. In the early 2000s, ringtones sold for as much as $5 to $6 each.*® Today, prices range from
99 cents to $1.29.%7 Maintaining the statutory mechanical royalty rate for ringtones at 24 cents is
reasonable given these declines. This rate was established in 2009 based on evidence from around

the peak of the market that the retail price of ringtones was as much as $1.99 and the average

452022 Final Rule at 76942.

4 Shellie Nelson, The Rise and Fall of the Cellphone Ringtone (May 10, 2013), https://www.wqad.com/article/
news/local/drone/8-in-the-air/the-rise-and-fall-of-the-cellphone-ringtone/526-28d2482b-33e7-4beb-af3f-Ob4e7dd3a
eed.

47 Roman Loyola, How to Create a Custom Ringtone for Your iPhone (Jan. 23, 2025), https://www.macworld.com/
article/616018/how-to-custom-ringtone-iphone.html.
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wholesale price for ringtones was $1.20.*% The Judges derived this rate by calculating 20% of the
$1.20 wholesale rate, which equals 24 cents.** Applying this same method today, with retail prices
as low as 99 cents and even lower wholesale prices, would produce a royalty rate considerably
lower than 24 cents. Even so, the Settlement maintains the current rate. Under this reasonable
compromise, the percentage of each ringtone sale allocated to mechanical royalties will actually
increase if ringtone prices continue their decades-long decline.

Continually increasing the ringtone rate while prices decline would be infeasible and
potentially dangerous to the ringtone market. Under the 38.7-cent base rate that the Eight Mile
Music Companies propose, mechanical royalties would absorb 30% or more of the retail price of
many ringtones, and an even greater share of the wholesale price. This share would almost
certainly increase each year as the rate was adjusted consistent with the CPI, and would increase
even more quickly if ringtone prices continue to decline, resulting in a mechanical rate much larger
than the share of retail prices dedicated to mechanical royalties for music distributed through other
means. The 38.7-cent rate would leave little remaining for other stakeholders who also need to
receive a portion of the sale price of ringtones if they are going to sell ringtones. In other words,
if ringtone prices continued to decline while the royalty rate steadily increased, selling ringtones
could become unprofitable, threatening the market’s continued existence.

Second, the Settlement’s ringtone rate is reasonable given the ongoing decline in ringtone
sales revenue. Wholesale ringtone revenues peaked at approximately $533 million in 2007 and
have fallen steadily to $45 million in 2013 and just over $4 million in 2025.5° Given the ringtone
market’s decline, it is reasonable for the Movants to carry over the historic rate rather than litigate
now about what the rate should be. With only a few million ringtones sold, the cost of litigating
ringtone statutory mechanical royalty rates could easily exceed the total economic effect of any

change that might be made. Because total ringtone mechanical royalty payments are so small,

*8 Final Rule, 74 Fed. Reg. 4510, 4522 (Jan. 26, 2009).

Y 1d.

30 U.S. Revenue Database, RIAA.com, https://www.riaa.com/u-s-sales-database (last visited Oct. 1, 2026); see also
Joint Comment in Support of Adoption of Settlement for Statutory Royalty Rates and Terms for Subpart B
Configurations at 1 n.2, Aug. 10, 2026, available at https://app.crb.gov/document/download/79358.
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none of the objectors and commenters have identified any specific harm they or their constituents
have experienced due to this royalty rate. Nor did they identify any specific harm that maintaining
the rate would cause in the future.

To the contrary, the objections and comments all but admit that ringtone mechanical royalty
revenue is de minimis. The Songwriters Guild of America and Word Collections proclaim that
adjusting the ringtone rate would not change the Settlement’s overall effect on their constituents
“by one iota” because “total ringtone mechanical royalties generate just a few million dollars per
year for music creators and publishers.”! The Society of Composers and Lyricists acknowledge

that “the ringtone market has shrunk considerably since first introduced.”>?

The ringtone royalty
issue is literally a footnote to the Eight Mile Music Companies’ objection.>® As the Judges have
noted with respect to different provisions in previous settlements, the ringtone royalty “is but one
of several provisions, and thus is bound-up with the entirety of the parties’ negotiated

compromises.”>*

Disputes about the ringtone royalty rate, which objectors effectively concede
generates only de minimis total mechanical royalty payments, cannot justify rejecting the

Settlement.>?

7. Is there common or overlapping ownership (in whole or part) among any of
the Publisher/Songwriter Participants and associated members, on the one
hand, and the Record Company Participants on the other?

Yes, but very little. The nature of the relevant relationships is described below in the

response to question 8.

>! Independent Music Creators (Songwriters Guild of America and Word Collections) — Objection to Proposed Subpart
B Settlement, Aug. 8, 2026, available at https://app.crb.gov/document/download/79342.

32 Comment to the Proposed Phonorecords V Subpart B Settlement by the Society of Composers & Lyricists at 5,
Aug. 10, 2026 available at https://app.crb.gov/document/download/79349.

33 Objection of the Eight Mile Music Companies to the Proposed Subpart B Settlement at 14 n.16, Aug. 10, 2026,
available at https://app.crb.gov/document/download/79348.

342022 Final Rule at 76942.

3 See id.
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8. If the answer to #7 above is in the affirmative (in whole or part), describe that
relationship in a manner that reflects the extent of either separateness or
combination between them sufficient to demonstrate that the settlement
agreement was nonetheless an arm’s-length transaction between “willing
sellers (licensors) and willing buyers (licensees)” (e.g., factors including, but
not limited to, their status as divisions of a larger entity or subsidiaries of a
larger entity; their use of separate counsel or joint counsel in negotiations and
drafting; and the sign-off approval authority of any person on behalf of both
a publisher and a record company).

There is very little overlap in ownership between the Record Company Participants and the
Publisher/Songwriter Participants. The three major record company participants—Sony Music
Entertainment, UMG Recordings, Inc., and Warner Music Group Corp.—have affiliated
companies (i.e., companies with common owners) that are in the publishing business and are
members of NMPA. Although some A2IM members administer publishing rights, only a handful
of A2IM Board members have also served as NMPA Board members in recent years, typically no
more than one to three A2IM members per year. These affiliated companies are greatly
outnumbered by the multitude of independent publishers and songwriters that the
Publisher/Songwriter Participants represent. The Record Company Participants have no control
over these independent parties. The Settlement therefore reflects a broad industry consensus that
extends far beyond the major record companies and their affiliated publishers to numerous
independent record companies, publishers, and songwriters. As the Judges have previously
explained, “conflicts are inherent if not inevitable in the existing composition of the negotiating
parties,” but “[t]he corporate relationships involving the record labels on the one hand and the
publishers on the other alone do not suffice as probative evidence of wrongdoing.”>®

Furthermore, other factors confirm that Settlement is the result of an arm’s length
negotiation. The major record companies never negotiated directly with their affiliated publishers
in connection with the Settlement. Rather, the Settlement was negotiated by lawyers at the
Recording Industry Association of America on behalf of the three major record companies, outside

counsel for A2IM on behalf of independent record companies, lawyers for NMPA (both in-house

362022 Final Rule at 76941.
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lawyers and outside counsel) on behalf of NMPA’s members, and representatives of NSAI and
MAC on behalf of individual songwriters. Significantly, no person had sign-off approval on behalf
of both a record label and a publishing company. This reality is reflected in the Settlement itself,
which did not include any overlapping signatories for such parties.

9. Are there documents, including negotiation documents, emails, or other
materials, evidencing the corporate separateness or common ownership across
the Movants that the Movants would voluntarily provide to the Judges for
their review that would demonstrate the settlement reflects an arm’s-length
negotiation between willing sellers (licensors) and willing buyers (licensees)?

If so, please provide them with your Reply. If Movants decline to provide
supporting documents, explain why.

The Record Company Participants decline to provide any such documents because
Section 801(b)(7) requires the Judges to evaluate the Settlement “based on the record before them,
if one exists.”>’ This language expressly permits the Judges to adopt the Settlement in the absence
of any record.’® This is consistent with Congress’s express purpose to “facilitate and encourage
settlement agreements for determining royalty rates.”>’

Further, the parties to the Settlement signed a non-disclosure agreement to protect the
confidentiality of their negotiations. Maintaining the confidentiality of such negotiations serves
Congress’s policy of promoting settlement. Indeed, if negotiating parties were to think their

communications might eventually become public, they would likely be less candid in negotiations

and it would be harder to resolve claims amicably.

717 U.S.C. § 801(b)(7)(A)(ii) (emphasis added).
38 1d.; see also id. § 801(b)(7)(A) (permitting the Judges to adopt a settlement “at any time during the proceeding™).
9 H.R. Rep. No. 108-408, at 30 (2004).
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10.  Were any or all of the objecting participants invited to attend or participate in
any and all settlement discussions (whether in person or electronically) which
included the Movants (or any sub-group of Movants) and were any or all of
the objecting participants provided with copies of drafts of the settlement
agreement as it was revised and with the execution versions of the settling
documents before they were signed? Provide all documentation which you
understand is sufficient to support your answer.

A good faith attempt was made to negotiate with the objecting participants. Before the
Motion to adopt the Settlement was filed, the objecting participants were invited to a settlement
discussion and the proposed terms were verbally presented. At that meeting, the objecting
participants expressed their objections to the proposed terms and the parties engaged in meaningful
debate. Ultimately, however, the objecting participants made it unequivocally clear at the meeting
that they could not be persuaded to accept the proposed settlement terms. As a result, there was
no reason for Movants to provide the objecting participants with written drafts or signature copies
of the settlement documents.

The Movants’ decision to move forward with the Settlement despite disagreement by a
small minority of market participants is reasonable and consistent with Section 801(b)(7). The
settlement coalition in this proceeding is broader than it was in Phonorecords IV, demonstrating
that the Settlement here reflects even more of an industry consensus than when the Phonorecords
1V settlement was adopted. Ultimately, even where some parties do not support a settlement, it
should be adopted unless it “does not provide a reasonable basis for setting statutory terms or
rates.”®® That is especially true when such a claim is made by non-participants who would not
have to bear any of the costs of further litigation. The objecting and commenting parties have not
shown that the Settlement is unreasonable. Therefore, it is appropriate for the Movants to seek
adoption of the Settlement to “avoid costly and uncertain litigation, which would involve a number

of disputed issues.”¢!

8017 U.S.C. § 801(b)(7)(A)(ii).
612022 Final Rule at 76942.
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III.  Conclusion

The Record Company Participants have invested significant time and effort into arm’s-
length negotiations to reach a reasonable Settlement with the Publisher/Songwriter Participants.
The Settlement achieves a broad consensus among a diverse array of stakeholders that represent
the vast majority of the market for “mechanical” rights for Subpart B configurations. The
relatively few commenters opposing the Settlement have not met their burden to show that the
Settlement “does not provide a reasonable basis for setting statutory terms or rates.”®? The present
record is sufficient for the Judges to adopt the Settlement, and requiring the parties to further
develop the record would be inconsistent with Congress’s express purpose of promoting
settlement. Rather than prolonging costly litigation, the Judges should adopt the Settlement

consistent with Section 801(b)(7).
Signed,

Sony Music Entertainment

UMG Recordings, Inc.

Warner Music Group Corp.

American Association of Independent Music (A2IM)

6217 U.S.C. § 801(b)(7)(A)(ii).
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Proof of Delivery

| hereby certify that on Friday, October 02, 2026, | provided a true and correct copy of the
Joint Record Company Participants' and American Association of Independent Music's Reply to
Order 10 Regarding Proposed Settlement for Subpart B Configurations to the following:

Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at
joranson@kellogghansen.com

Apple Inc., represented by Mary C Mazzello, served via E-Service at
mary.mazzello@kirkland.com

Copyright Owners, represented by Benjamin K Semel, served via E-Service at
Bsemel@pryorcashman.com

Eight Mile Music Companies, represented by Gwendolyn Seale, served via E-Service at
gwen@gwenseale.com

George Johnson, represented by George D Johnson, served via E-Service at
george@georgejohnson.com

Google LLC, represented by Gary R Greenstein, served via E-Service at
ggreenstein@wsgr.com

Music Artists Coalition, represented by Timothy Kappel, served via E-Service at
tkappel@wellskappel.com

Pandora Media, LLC, represented by Todd Larson, served via E-Service at
todd.larson@weil.com

Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service
at cjs@csanderslaw.com

Spotify USA Inc., represented by Sarang V. Damle, served via E-Service at
sy.damle@Iw.com

Word Collections, Inc., represented by Eric B Goldberg, served via E-Service at
eric@wordcollections.com



American Association of Independent Music (A2IM), represented by Matthew J Keeley,
served via E-Service at joe@keeleylaw.org

Signed: /s/ Jacob Tracer
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