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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

Inre

Docket No. 25-CRB-0013-PR

Determination of Rates and Terms for Making (2028-2032)

and Distributing Phonorecords
(Phonorecords V)

MAC, NSAIL, AND NMPA RESPONSE TO ORDER 10
REGARDING PROPOSED SETTLEMENT FOR SUBPART B

The National Music Publishers’ Association (“NMPA”), the Nashville Songwriters
Association International (“NSAI”), and the Music Artists Coalition (“MAC”) respectfully submit
these comments in response to the CRJ’s Order 10 Requesting Response by Settlement Movants
Regarding Proposed Settlement for Subpart B. The commenters respond in turn below to each of
the questions laid out in the Order.

L Does the settlement include a mechanical base rate of 12 cents? If so, why is it
reasonable for the mechanical floor rate not to track increases in the CPI-U?

To be clear, contrary to the assertions that have been made by some participants and
commenters, the proposed settlement does not roll back the Subpart B rates for 2028 to the 2023
rate of 12 cents. Instead, consistent with the approved settlement in Phonorecords IV, the settlement
would continue to adjust the Subpart B per-work and per-minute rates each year to reflect changes
in the cost of living.

Under the current Subpart B rates, and under the settlement, there is no defined
“mechanical floor rate” and the “base rate” defined in the regulations is the CPI-U number from
November 2022—not 12 cents. 12 cents is included in 37 C.F.R. §385.11 and in the settlement
because it is the 2023 per-work rate, and the rates each year reflect the total change in inflation
since 2023. This means the proposed formula ensures that the Subpart B rates do in fact track
increases in the CPI-U.

Under 37 C.F.R. §385.11(a)(2), adopted by the Judges in Phonorecords IV and which the
settlement proposes to continue, what is referred to as the “Base Rate” is the CPI-U number
published in November 2022, which was 298.012. Each year, the inflationary adjustment to the
Subpart B rates is calculated by taking the total increase from the November 2022 CPI-U number
(the Base Rate) to the CPI-U number published before December 1 of the year before the new rate
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becomes applicable, referred to as “Cy.” The total percentage increase between those two numbers
is then applied to the Subpart B rate for 2023, which was 12 cents per work or 2.31 cents per
minute of playing time or fraction thereof, whichever is larger.

The formula is as follows: (1 + (Cy — Base Rate)/Base Rate) x 12¢ for the per-work rate,
and (1 + (Cy — Base Rate)/Base Rate) x 2.31¢ for the per-minute rate. Taking 2026 as an example,
Cy is 324.8, the CPI-U number published in October 2025. Here is the formula for the 2026 per-
work rate: 1 +(324.8 —298.012) / 298.012) x 12¢ = 13.0787¢. Rounded to the nearest tenth of a
cent, we arrive at 13.1 cents. For the per-minute rate: 1 + (324.8 —298.012) / 298.012) x 2.31¢ =
2.517644¢. Rounded to the nearest hundredth of a cent, the per-minute rate is 2.52 cents.

The fact that the formula uses the November 2022 CPI-U as the Base Rate and the 2023
Subpart B rates of 12 and 2.31 cents as the multipliers does not make a difference in the outcome:
the effect and intent of the calculation proposed by the settlement (and currently embodied in the
regulations) is that the Subpart B rate is adjusted upward to account for inflation every year. For
example, the change in CPI-U from November 2024 to October 2025 was 2.89%. That is reflected
in the 2.89% increase in the Subpart B rates from 12.7 cents or 2.45 cents per minute of playing
time in 2025 to 13.1 cents or 2.52 cents per minute of playing time in 2026. If inflation from the
end of 2025 to the end 0f 2026 is, hypothetically, 3%, the 13.1-cent rate will be raised to 13.5 cents
for 2027. The rate in 2028 will similarly reflect any change in inflation from 2026 to 2027, and so
on for each year during the Phonorecords V rate period. This formula ensures that the royalties for
downloads and physical products continue to keep pace with inflation.

To be abundantly clear: this does not mean the rate for 2028 will be 12 cents. It means that
the rate for 2028 (or any given year during the Phonorecords V rate period) will be the sum of 12
cents plus the cumulative percentage increase in inflation since November 2022.1 This ensures that
the mechanical Subpart B rates will track increases in the CPI-U, using the same formula that is
currently applied.

2. If a 12-cent base rate is being applied in the settlement, why is it still being
applied?

The “Base Rate” under 37 C.F.R. §385.11(a)(2), which the settlement proposes to continue
to use, is not 12 cents, but is the CPI-U number from November 2022. The total increase in CPI-
U from November 2022 to the current year is applied to 12 cents because that is the starting 2023
rate already approved by the Judges. This means the rate for any given year accounts for total
inflation since November of 2022. This is the same formula used to calculate the increase each
year so far during the Phonorecords IV rate period. The cumulative increase in CPI-U from

! One could have expressed the settlement differently by saying that the royalty is to be calculated
for each year of the term by applying the percentage increase in the CPI-U number to the 2025 rate
of 13.1 cents (which was the last calculated adjusted rate based on the CPI-U published prior to
December 1, 2025). The effect would be the same as the existing formula, which the settlement
proposes to continue to use, as it was adopted by the Judges in Phonorecords 1V.
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November 2022 to October 2025 was 8.99%, which is reflected in the 8.99% total increase from
12 cents in 2023 to 13.1 cents in 2026. Under the settlement, the same methodology will be applied
to determine what the rates will be during each year of the five-year period starting in 2028. In
other words, the settlement provides that for 2028, the Subpart B rates will be the sum of 12 cents
plus the cumulative increase in CPI-U from November 2022 to the CPI-U rate published in late
2027. The fact that the formula calculates total inflation since 2022 ensures that the starting rate in
2028 will reflect actual inflation. The alternative approach—to state a new baseline rate for 2028
in the settlement—would require the Judges or the proponents of the settlement to guess as to what
the CPI-U numbers will be at the end of 2026 and 2027. The outcome of the formula would be the
same regardless of whether the formula in the regulations used another year’s Subpart B rate and
its applicable Cy as the Base Rate—the only possible differences would result from rounding at
the nearest tenth of a cent.

3. Are calculations of increases in the CPI-U — that were used by the Movants to set
the settlement rate base rate of 12-cents — inclusive of the 2021 and 2022 CPI-U increases? If
not, why not?

The 12-cent rate, to which the increase in CPI-U from the Base Rate to the current year is
applied, was the 2023 rate agreed upon via a negotiated settlement in the Phonorecords IV
proceeding, which the CRJs adopted. See 87 Fed. Reg. 76937 (Dec. 16, 2022). Since the
Phonorecords IV rate period began in 2023, the 12-cent rate was not adjusted in 2021 or 2022.

4. If the increases in the CPI-U for 2021 and 2022 were to be included in the
inflation adjustment, what would be the calculation of your proposed settlement base rate? Why
is the base rate not calculated as 13.7 cents?

The 12-cent rate in 2023 was the result of a negotiated settlement during the Phonorecords
1V proceeding, which followed the rejection by the Judges of an initial Subpart B settlement which
would have left rates at 9.1 cents. In rejecting the 9.1-cent rate, the Judges noted that “application
of a consumer price index cost of living increase, beginning in 2006, would yield a statutory
subpart B royalty rate for 2021 of approximately $0.12 per unit as compared with the $0.091 that
prevails.” 87 Fed. Reg. 18342 at 18347 (Mar. 30, 2022). The revised settlement proposed 12 cents
as the 2023 rate. Commenters in Phonorecords IV raised this same issue, contending that the 12-
cent rate did not capture inflation during 2021 and 2022 and proposing alternative starting rates
between approximately 13.1 and 14 cents. See 87 Fed. Reg. at 76939-40. The Judges considered
those alternatives and adopted the 12-cent rate with the November 2022 Base Rate, finding that
the inflation adjustment was “bound-up with the entirety of the parties’ negotiated compromises.”
Id. at 76942. The settlement continues the structure the Judges previously found reasonable. In
adopting the revised settlement, and the 12-cent rate as the 2023 rate, the Judges said that they
were “not indicating that the particular method of adjusting for inflation in the settlement is
superior to methods offered by parties that voiced their opposition to Proposed Settlement 2, or
that Proposed Settlement 2 represents an approach to inflation that the Judges would have chosen
after a fully contested proceeding. In making this finding, the Judges observe that the Moving
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Parties clarified that Proposed Settlement 2 was arrived upon in part to avoid costly and uncertain
litigation, which would involve a number of disputed issues.” /d.

The settlement at issue today is, as was the case in Phonorecords 1V, the result of settlement
negotiations by parties that have differing economic interests. The proposed settlement would
continue the trajectory of the inflation-adjusted rates which the Judges previously adopted. And
the same rationale for resolving Subpart B exists today as it did for resolving it in Phonorecords
1.

5. Explain why it would be economically accurate to omit the CPI-U increases for
2021 and 2022 in the settlement rates for the Phonorecords V period?

This settlement does not address CPI-U increases in 2021 and 2022 because it continues,
without modification, the structure adopted in Phonorecords IV, in which that question was
presented to and resolved by the Judges. The settlement proposes to continue the Phonorecords
1V structure which set rates for 2023 and subsequently adjusted them for inflation every following
year. The settlement is not the result of a free-market transaction in which a determination of
economic accuracy would be appropriate or measurable. Music publishers and songwriters are
subject to a compulsory license and cannot negotiate their mechanical rates in a free market. As
the Judges themselves acknowledged in considering the Phonorecords IV settlement, music
publishers’ and songwriters’ options are to reach a settlement or devote circumscribed resources
to litigating over a rate that produces only a small fraction of mechanical income, instead of
focusing their resources on the interactive audio streaming services (which have economic
resources that dwarf the combined resources of every publisher and songwriter that exist). The
proposed settlement was reached within the context of the compulsory rate proceeding. In this
context, music publishers and songwriters are not willing sellers who are able to negotiate in a free
and open market where they are free to walk away from a license with any of the record labels. As
the Judges recognized when adopting the Phonorecords IV Subparts C and D settlement, “the
willing buyer willing seller standard [cannot be] expressly applied as it would be in a full
proceeding” and “agreements such as the Settlement are arrived upon in part to avoid costly and
uncertain litigation, which would involve a number of disputed issues” and lead to “negotiated
compromises.” 87 Fed. Reg. 80448, 80453 (Dec. 30, 2022). The settlement reflects an outcome
music publishers and songwriters have found agreeable given the alternative of the indeterminacy
and cost of litigating a compulsory proceeding for physical rates that comprise a comparatively
small and declining portion of copyright owners’ overall mechanical revenue of physical product,
particularly in light of the fact that the Judges already approved the same terms establishing annual
CPI-U increases to the 2023 rate of 12 cents in the Phonorecords IV proceeding.

6. Why is the ringtone rate not adjusted for inflation? If the reason is, in whole or
part, because the Movants considered ringtone revenue to be de minimis, how was it concluded,
if at all, that a de minimis characterization was applicable to songwriters and lyricists other than
those represented in settlement discussions by any of the Movants parties?



Music publishers and songwriters understand from various data points, including NMPA’s
revenue data collected annually from publishers and from data published by RIAA, that the market
for ringtones has declined substantially and ringtone revenue can objectively be considered de
minimis. Publicly reported data shows that sound recording revenue from ringtones has steadily
declined over almost two decades since their peak in 2007, representing just over $4.2 million in
sales in 2025, as compared to $533.9 million in 2007.2 That $4.2 million makes up less than a
twentieth of a percent of the $11.5 billion in total U.S. recorded music revenue for 2025 reported
by RIAA. The information that NMPA possesses regarding member revenue mirrors this same
decline — NMPA stopped tracking ringtone revenue around a decade ago when ringtones dropped
below 0.5% of total revenue reported by music publishers. Engaging in a fight over a negligible
source of songwriter revenue (and potentially aborting a settlement over a far larger, yet still minor
source of revenue) does not make any economic sense.

As with the Phonorecords IV Subpart B settlement that the CRJs adopted, the settlement
here was “negotiated on behalf of the vast majority of parties that historically have participated in
Section 115 proceedings before the Judges.” 87 Fed. Reg. at 76941.We do not believe it is a
requirement as part of a settlement negotiation to survey every songwriter and lyricist to determine
whether such de minimis characterization was applicable to them. However, the parties continue
to believe that the data provides objective evidence that ringtone revenue is de minimis for all
musical work rightsholders and creators - songwriters, lyricists and music publishers.

7. Is there common or overlapping ownership (in whole or part) among any of the
Publisher/Songwriter Participants and associated members, on the one hand, and the Record
Company Participants on the other?

Yes. However, the assertion that there is some “collusion” is a canard that is contrary to the
documented history of the relationship between the NMPA and Record Company Participants.
While there is common ownership of the three major music publishers, who are members of NMPA
and Record Company Participants, the NMPA also represents hundreds of other publisher
members, which have no such connection to any of the Record Company Participants. While the
three major music publishers sit on NMPA’s board, so do two songwriters and representatives from
over a dozen other publishers, including independent publishers.

The common ownership of the three major music publishers existed at the time of every
Phonorecords proceeding (and earlier proceedings, when rates were set by other tribunals); yet
many of those proceedings did not settle. In fact, as NMPA’s Chairman, David Israelite, testified
in Phonorecords 111, the Phonorecords I proceeding fought between the NMPA and the labels was
“contentious and costly,” and despite the NMPA spending millions of dollars in an effort to increase

2 Recording Industry Association of America, U.S. Revenue Database, https://www.riaa.com/u-s-
sales-database/



the (now Subpart B) rates, the Judges effectively maintained the then-status quo and kept the rate
at 9.1 cents for physical phonorecords and downloads.?

8. If the answer to #7 above is in the affirmative (in whole or part), describe that
relationship in a manner that reflects the extent of either separateness or combination between
them sufficient to demonstrate that the settlement agreement was nonetheless an arm’s-length
transaction between “willing sellers (licensors) and willing buyers (licensees)” (e.g., factors
including, but not limited to, their status as divisions of a larger entity or subsidiaries of a larger
entity; their use of separate counsel or joint counsel in negotiations and drafting; and the sign-
off approval authority of any person on behalf of both a publisher and a record company).

This settlement was the product of negotiations between and among five different
independent organizations representing major and independent record companies, major and
independent music publishers, and songwriters of various success and genre—A2IM, MAC,
NMPA, NSAI, and RIAA acting as counsel for the three major record label participants: Sony
Music Entertainment, UMG Recordings, Inc., and Warner Music Group Corp. None of NMPA’s
members, including the three major music publishers who share common ownership with the
Record Company Participants, were directly involved in the negotiating of this settlement. NMPA
negotiated this settlement on behalf of its members, which include over 300 music publishers and
administrators. NMPA’s board of directors, which operates on a one-seat, one-vote basis, was
comprised of nineteen members at the time of the submission of the settlement, including three
major music publishers, fourteen independent music publishers, and two songwriters, all of whom
voted in favor of the settlement.* Furthermore, NMPA is only one party in this proceeding and to
this settlement. NSAI and MAC also represent the interests of musical work copyright owners in
this proceeding. Both of those organizations consulted with their respective boards and elected to
join this settlement.

9. Are there documents, including negotiation documents, emails, or other materials,
evidencing the corporate separateness or common ownership across the Movants that
the Movants would voluntarily provide to the Judges for their review that would
demonstrate the settlement reflects an arm’s-length negotiation between willing sellers
(licensors) and willing buyers (licensees)? If so, please provide them with your Reply. If
Movants decline to provide supporting documents, explain why.

As a threshold matter, as discussed above, the publishers and songwriters represented by
MAC, NSAI and NMPA are not willing sellers as they are compelled to license under Section 115
(while the record labels are not). Furthermore, when evaluating settlements, as the Judges
recognized when adopting the Phonorecords IV Subparts C and D settlement, “the willing buyer

3 See David Israelite Written Direct Testimony in Phonorecords 111, at 94-96.

4 As of September 1, 2026, two companies with seats on NMPA’s board merged, resulting in an
eighteen-member board as of the date of this filing.
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willing seller standard [cannot be] expressly applied as it would be in a full proceeding.” 87 Fed.
Reg. at 80453.

In any event, because NMPA negotiated on behalf of its members and no music publishers
were directly involved, there do not exist any documents that would show any negotiation between
any specific label or publisher with ultimate common ownership. While there were settlement
documents exchanged between NMPA, NSAI, MAC, A2IM, and RIAA, including drafts and
redlines of the settlement agreement, the parties entered into a non-disclosure agreement to ensure
that their settlement discussions and exchanged documents remained confidential. We do not
believe it is necessary or appropriate to disclose the contents of those conversations or documents,
and doing so may also result in confusion regarding non-final versions of the settlement.

10. Were any or all of the objecting participants invited to attend or participate in any and
all settlement discussions (whether in person or electronically) which included the
Movants (or any sub-group of Movants) and were any or all of the objecting participants
provided with copies of drafts of the settlement agreement as it was revised and with the
execution versions of the settling documents before they were signed? Provide all
documentation which you understand is sufficient to support your answer.

In May of 2026, NMPA and RIAA, acting in its capacity as counsel for Sony Music
Entertainment, UMG Recordings, Inc., and Warner Music Group Corp., invited Eight Mile Music
Companies, George Johnson, the Music Artists Coalition, Songwriters Guild of America, and Word
Collections, Inc. to engage in settlement conversations. All of those parties entered into a non-
disclosure agreement in order to discuss the settlement in confidence, which is standard practice.
On May 12, 2026, a meeting occurred between NMPA, RIAA, Eight Mile Music Companies,
George Johnson, the Music Artists Coalition, Songwriters Guild of America, and Word
Collections, Inc., during which the parties discussed the substance of a proposed settlement
agreement. Following that conversation, the Music Artists Coalition decided to join the settlement.
However, from that discussion it was clear the objecting parties did not support the settlement in
substance and accordingly they were not provided with a copy of the draft settlement agreement.
Further conversations occurred regarding participation in the settlement between the settling
parties and the objecting parties prior to the June 29, 2026 filing of the Joint Motion to Adopt
Settlement of Statutory Royalty Rates and Terms for Subpart B Configurations, which
conversations ultimately did not result in the objecting parties joining the settlement.

Respectfully submitted,

Music Artists Coalition (MAC)
Nashville Songwriters Association International (NSAI)
National Music Publishers’ Association (NMPA)



Proof of Delivery

| hereby certify that on Friday, October 02, 2026, | provided a true and correct copy of the
MAC, NSAI, and NMPA Response to Order 10 Regarding Proposed Settlement for Subpart B to
the following:

Amazon.com Services LLC, represented by Joshua D Branson, served via E-Service at
joranson@kellogghansen.com

American Association of Independent Music (A2IM), represented by Matthew J Keeley,
served via E-Service at joe@keeleylaw.org

Apple Inc., represented by Mary C Mazzello, served via E-Service at
mary.mazzello@kirkland.com

Copyright Owners, represented by Benjamin K Semel, served via E-Service at
Bsemel@pryorcashman.com

Eight Mile Music Companies, represented by Gwendolyn Seale, served via E-Service at
gwen@gwenseale.com

George Johnson, represented by George D Johnson, served via E-Service at
george@georgejohnson.com

Google LLC, represented by Gary R Greenstein, served via E-Service at
ggreenstein@wsgr.com

Joint Record Company Participants, represented by Susan Chertkof, served via E-Service
at susan.chertkof@riaa.com

Music Artists Coalition, represented by Timothy Kappel, served via E-Service at
tkappel@wellskappel.com

Pandora Media, LLC, represented by Todd Larson, served via E-Service at
todd.larson@weil.com

Songwriters Guild of America, Inc., represented by Charles J Sanders, served via E-Service
at cjs@csanderslaw.com



Spotify USA Inc., represented by Sarang V. Damle, served via E-Service at
sy.damle@Iw.com

Word Collections, Inc., represented by Eric B Goldberg, served via E-Service at
eric@wordcollections.com

Signed: /s/ Shannon Sorensen



